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Hon.  EDMUND  WADDILL,  Jr..  District  Judge,  E.  D.  Virginia Richmond.  Va. 
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Hon.  THOMAS  8.  MAXEY.  District  Judge.  W.  D.  Texas Austin,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  8.  D.  Texas Houston,  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington,  D.  C. 

Hon.  HENRY  F.  SEVBRENS.  Circuit  Judge. Kalamazoo,  Mich. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville.  Tenn. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Jud^e   Ironton,  Ohid. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  E.  D.  Kentucky Covington,  Ky. 
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Hon.  CHRISTIAN  C.  KOHLSAAT.    District   Judge.    N.    I).    Illinois.  > Chfcnqo.   Ill 

Hon.  ALBERT  B.  ANDERSON,  District  Judge   Indianapolis.  Ind. 
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Hon.  JACOB  TRIEBER,  District  Judge.  B.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado Denver,  Colo. 

Hon.  OLIVER  P.  SHIRAS,  District  Judge,  N.  D.  Iowa Dubuque.  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowm. Red  Oak,  Iowa. 

,  District  Judge,  Kansas . 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  ELMER  B.  ADAMS,  District  Judge,  E.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  Dakota Fargo,  N.  D. 

Hon.  JOHN  B.  CARLAND,  District  Judge,  South  Dakota Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge.  Utah Salt  Lake  City.  Utah. 
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Hon.  JOHN  J.  DB  HAVEN,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  8.  D.  California Los  Angeles,  Cal. 

Hon.  HIRAM  KNOWLES,  District  Judge,  Montana Helena,  Mont. 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge.  Washington Seattle,  Wash. 

Hon.  THOMAS  P.  HAWLET,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  BELLINGER,  District  Judge.  Oregon , Portland.  Or. 

Hon.  JAMBS  H.  BBATTT,  District  Judge.  Idaho Boise  City,  Idaho. 
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Risks  and  causes  of  loss.     38  C.  CL 
A.  3. 

ACTIONS. 

Against  counties— Jurisdiction  of  fed- 
eral courts  as  restricted  by  state 
laws.     1  O.  C.  A.  514. 

On  insurance  policy— Time  of  bringing 
suit.  2  C.  CT  A.  473;  35  C.  C.  A. 
404. 

Forms  of  action  in  federal  courts.  5  C. 
C.  A.  5SM. 

Limitation  of  actions  against  corpo- 
rate officers.     53  C.  C.  A.  7. 

By  and  against  receivers  and  "agents" 
of  national  banks.    53  C.  C.  A.  308. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  C.  O.  A. 
188. 

ADMIRALTY. 

Nature  of  hearing  on  appeal— Admis- 
sion of  new  proof.    3  C.  C.  A.  322. 

Demurrage.  14  C.  C.  A.  657;  21  a 
C.  A.  337 ;  46  C.  C.  A.  4. 

Extinguishment  of  maritime  liens.  17 
C.  C.  A.  102. 

Jurisdiction  as  to  matters  of  contract. 
18  C.  C.  A.  347;   27  C.  C.  A.  530. 

General  average.    20  C.  C.  A.  357. 

Jurisdiction  to  enforce  liens  under 
state  laws.    21  C.  C.  A.  21. 

Collision  rules.  28  C.  C.  A.  532;  20  C. 
C.  A.  368. 

Salvage  awards.     30  C.  C.  A.  280. 

Signals  of  meeting  vessels.     30  C.  C. 

Negligence  of  both  master  and  servant. 
30  C.  C.  A.  678. 

Jurisdiction  of  suits  between  foreign- 
ers.    37  C  C.  A.  193. 

Limitation  of  shipowner's  liability. 
45  C.  C.  A.  387. 

Statutory  exemptions  of  shipowners 
from  liability.    49  C.  0.  A.  11. 


ADVERSE  POSSESSION. 
Tax  deed  as  color  of  title.    24  a  C. 
A.  402. 

ALIENS. 
Citizenship    under    state    and    federal 

laws,    tf  C.  C.  A.  37. 
Citizenship  of  the  Chinese.     1  0.  O.  A. 

212:  35  C.  O.  A.  332. 

APPEAL. 
What  decrees  are  final.    2  C.  C.  A.  379. 
In  admiralty— New  proofs.    3  C.  C.  A. 

322. 
Review  of  previous  decisions  as  to  va- 
lidity of  patents  in  circuit  court  of 

appeals.    3  C.  C.  A.  563. 
Review  of  interlocutory  decree  granting 

or  refusing  injunction  in  patent  case 

in  circuit  court  of  appeals.     3  C.  C. 

A.  572;  27  C.  C.  A.  189;  32  C.  C.  A. 

484. 
When  may  be  aided  by  mandamus.    10 

C.  C.  A.  450. 
Finality  of  judgments  and  decrees  for 

purposes  of  review.    17  C.  C.  A.  238; 

28  C.  C.  A.  482. 
Appeal    and    review    in     bankruptcy 

cases.    43  C.  C.  A.  9. 
Appeal  or  mandamus.     47  O.   O.   A. 

376. 
Reduction   or  increase  of  amount  of 

recovery  on  appeal.    48  C.  C.  A.  470. 

APPKARANCE. 
Following  state  practice.     5  O.  C.  A. 
594. 

ARBITRATION  AND  AWARD. 

Arbitration  as  a  condition  of  an  insur- 
ance policy.  9  C.  C.  A.  628 ;  39  C. 
C.  A.  389. 

Setting  aside  an  award  for  interest, 
prejudice,  or  misconduct  of  arbitra- 
tor.    12  C.  O.  A.  592. 

ARGUMENTS. 
Of  counsel.     13  C.  C.  A.  589. 

ASSIGNEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C.  A. 
254. 

ASSIGNMENT. 
Of  right  to  use  name  as  trade-mark. 

17  C.  C.  A.  579. 
Of  claims  against  the  United  States 

and  government  contracts.    22  O.  O. 

A.  650. 
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ASSIGNMENT    FOR    BENEFIT    OF 
CREDITORS. 
Power  of  corporation  to  make.    24  C 

C.  A.  221. 
Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.    51  C. 
C.  A.  11. 

ASSUMPTION  OF  RISK. 
Assumption  of  risk  incident  to  employ- 
ment    38  C.  C.  A.  314. 

ATTACHMENT. 
Issuance— Following  state  practice.     5 
C.  C.  A.  59*. 

ATTORNEY  AND  CLIENT. 
Arguments  of  counsel.     13  O.  O.  A. 

589. 
Bonds,  securities,  and  other  papers  sub- 

ject  to  lien  for  services.    32  C.  C.  A. 

229. 
Liability   of   attorneys   for   contempt 

48  C.  C.  A.  7. 
Comments  of  counsel  and  instructions 
•  on  failure  of  accused  to  testify.    54 

O.  C.  A.  373. 

AWARD. 

Setting  aside  for  interest  prejudice,  or 
misconduct  of  arbitrator.  12  C.  C. 
A.  592. 

BAGGAGE. 
Responsibility  of  sleeping-car  compa- 
nies for  baggage  and  valuables.  10 
C.  C.  A.  338. 
Limitation  of  liability  by  carrier  for 
passenger's  baggage.  32  C.  C.  A. 
308. 

BANKRUPTCY. 

What  persons  are  subject  to  bankruptcy 
law.    42  C.  C.  A.  4. 

Appeal  and  review  in  bankruptcy 
cases.    43  C.  C.  A.  9. 

Franchises  and  licenses  as  assets  in 
bankruptcy.    43  C.  C.  A.  389. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C. 
C.  A.  1L 

BANKS  AND  BANKING. 

Who  liable  as  shareholders  in  national 
banks.    15  C.  C.  A.  130 :  46  C.  C.  A. 

Personal  liability  of  directors.     12  C. 

C.  A.  680 :  33  C.  C.  A.  230. 
Deposits  in  bank  aft*»r  insolvency.    43 

C.  C.  A.  588. 
Enforcement  of  statutory  liability  of 

stockholders  in  national  banks.     52 

C.  C.  A.  6. 
Actions  by  and  against  receivers  and 

"agents     of  national  banks.     53  C. 

O.  A.  398. 
Lien  of  banks  on  stock.    56  C.  O.  A. 

179. 

BILLS  OF  LADING. 
Perils  of  the  sea.    19  C.  C.  A.  405. 


BONDS. 
Death  of  surety.    49  C.  C.  A.  59L 

BREACH  OF  MARRIAGE  PROMISE. 
Effect  of  existing  marriage  on  subse- 
quent contract  to  marry.     50  C.  C 
A.  583. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

Statutory  exemptions  from  operation  of 
usury  laws.     36  C.  C.  A.  343. 

What  law  gpverns  usury.  51  C.  C  A. 
319. 

CANCELLATION. 
Of  patent  to   public  land.     22  C  C 

A.  38. 
Of  certificates  of  corporate  stock.     55 

C.  C.  A.  167. 

CARRIERS. 
Duty  to  protect  passengers  from  dan- 
gerous  fellow   passengers.     4  C.   C. 

A.  231. 
Right  to  restrain  or  expel  disorderly 

passenger.    4  C  C.  A.  231. 
Duties   and   liabilities  of   sleeping-car 

companies.     10  C.  C.  A.  335 ;   34  O. 

C.  A.  386. 
Liability  for  Injuries  caused  by  negli- 
gence or  torts  of  servants.    10  C.  C 

A.  466;  27  C.  C.  A.  651. 
Duty  to  stop  trains  at  station.     14  C 

C.  A.  362. 
Quick  dispatch— Demurrage.    14  0.  C. 

A.  657,  21  O.  C.  A.  342. 
Contracts  other  than  for  carriage.    20 

C.  a  A.  521. 
Who  are  common  carriers  of  goods. 

20  C.  C.  A.  521. 
Liability  as  warehousemen.    20  0.  C. 

A.  529. 
Duty  to  trespasser  on  train.    31  C.  C. 

A.  76. 
Rights  of  licensee  on  train.    31  C."  C. 

A.  164. 
Rights   of   person   traveling   on    pass. 

31  C.  C.  A.  lt>4. 

Burden  of  proof  of  negligence  where 
passengers  have  been  injured.  32  C. 
C.  A.  23. 

Live  stock— Evidence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident.     32  C.  C.  A.  148. 

Limitations  of  liability  for  personal  in- 
juries to  passengers  and  for  baggage. 

32  C.  C.  A.  301. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Liability  of  railroads  or  street  car 
companies  for  ejection  of  trespassers. 
51  C.  C.  A.  578. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.     54  C.  C.  A.  4. 

Use  of  carriers'  premises  by  hack  and 
cab  drivers,  hotel  runners,  etc.  57 
0.  C.  A.  367. 

CERTIFICATES. 
Of  receivers.    26  C.  C.  A.  350. 
Of  corporate  stock— Cancellation.     55 
C.  C.  A.  167. 
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CERTIORARI. 
From  supreme  court    1  C.  G.  A.  5. 

CHARITIES. 

Liabilities  of  charitable  institutions 
for  negligence.     47  C.  C.  A.  134. 

CHARTER. 
Implied    warranty    of    seaworthiness. 

15  C.  C.  A.  388. 

CHATTEL  MORTGAGES. 
Controlling  effect  of  state  decisions  in 
United  States  courts.     11  0.  0.  A.  88. 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.     1  C.  C.  A.  34. 

Imputed  negligence.     34  C.  0.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.    37  C.  C.  A.  362. 

CHINESE. 
Citizenship.     1  C.  a  A.  212;   35  C.  C. 
A.  332. 

CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

CIRCUIT  COUNTS  OF  APPEALS. 

Certiorari  from  supreme  court.  1  C.  C. 
A.  5. 

Jurisdiction.  1  C.  C.  A.  6;  32  C.  C.  A. 
475. 

Review  of  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572;  27  C.  C. 
A.  189;  32  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able.    13  C.  C.  A.  374. 

Enjoining  proceedings  in  state  courts. 

16  C.  C.  A.  90;  27  C.  C.  A.  575. 
Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.    22  C.  C.  A. 
356;    26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.    25  C. 

C.  A.  11. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 

CITIZENSHIP. 

Of  Chinese.  1  C.  C.  A.  212;  35  C.  O. 
A.  332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations.    6  C.  C.  A.  174. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249: 
27  C.  C.  A.  29a 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules— Speed  of  steamers  in 
fog.    28  C.  C.  A.  532. 

Collision  rules — Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  368. 

Signals  of  meeting  vessels.  30  0.  C. 
A.  630. 

COLOR  OP  TITLE. 
Tax  deed  as  color  of  title.    24  C.  C. 
A.  402. 


COMMERCE. 

State  laws  interfering  with  interstate 
or  foreign  commerce— Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  C.  C.  A.  398. 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.     14  C.  C.  A.  6. 

Limitations  of  taxing  power.  23  C.  C. 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C.  A.  13. 

Constitutional  Hmitatious  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  d  A.  275. 

CONTEMPT. 
Liability  of  attorneys.    48  C.  C.  A.  7. 

CONTRACT  LABOR 
Importation  of.     1  C.  C.  A.  62. 

CONTRACTS. 

mip.Ku  oui.KUtion  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

Relating  to  use  of  trade-name.  14  C. 
C.  A.  104. 

Mutuality  in.    15  C.  C.  A.  543. 

Intent  as  au  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C.  C. 
A.  347;  27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works.     28  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract.  30  C.  C. 
A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
467. 

Of  persons  non  compos  mentis  under 
guardianship.    34  U.  C.  A.  204. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  9  C.  C.  A. 
666 ;    34  C.  C.  A.  486. 

Marketable  title.     40  C.  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.    47  C.  C.  A.  493. 

Enforcement  of  contracts  requiring 
performance  of  continuous  acts.  49 
C.  C.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Marriage  by  mutual  agreement  52  C. 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 
ploy6  not  to  engage  in  competing 
business.    53  C.  O.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  C.  C.  A.  363. 
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CONTRIBUTION. 
On  marine  loss— General  average.    20 
C.  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  In  suits  for  in- 
fringement. 22  O.  C.  A.  211;  30 
C.  C.  A.  613. 

Matter  subject  to  copyright.  58  O.  C. 
A.  273. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction.   6  C.  C.  A.  174. 

Status  of  foreign  corporations.  7  C. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Personal  liability  of  directors  for  negli- 
gence. 12  C  C.  A.  680;  33  C.  C. 
A.  230. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.    13  C.  C.  A.  466. 

Stockholders'  liability  to  creditors  in 
equity.  23  C.  C.  A.  315;  33  C.  C. 
A.  23. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Foreign  corporations  "doing  business'* 
in  state.     33  C.  C.  A.  585. 

Liability  for  torts.     39  C.  C.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions.    45  C.  C.  A.  3. 

Acts  of  corporators  and  promoters. 
46  C.  C.  A.  576. 

Power  to  form  partnership.  50  C.  C. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Limitation  of  actions  against  corpo- 
rate officers.    53  C.  C.  A.  7. 

Cancellation  of  certificates  of  corpo- 
rate stock.     55  C.  C.  A.  167. 

COSTS. 
Right  to  costs  in  equity.     17  C.  C.  A. 
368. 

COUNTERFEITING. 
Nonmailable  matter.     30  C.  C.  A.  86. 

CREDIT  INSURANCE.     19  C.   C.   A. 
,      271 :  34  C.  C.  A.  165. 

CRIMINAL  LAW. 

Practice  on  trial  before  jury.  26  C.  C. 
A.  528. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  0.  A.  275. 

Prosecution  and  punishment  of  ac- 
cessories.   44  C.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 


CRIMINAL  LAW-Cont'd. 
Proof  of  corpus  delicti  to  corroborate 

a  confession.     53  C.  C.  A.  27S. 
Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.    54 
O.  C.  A.  373. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 

DAMAGES. 

For  death  by  wrongful  act.  1  C.  C.  A. 
33 ;  44  C.  C.  A.  259. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  C.  A.  250;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235; 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

DEATH  BY  WRONGFUL  ACT. 
Damages.    1  C.  C.  A.  33. 
Statutory  provisions.     1  C.  C,  A.  33. 
Punitive  damages.    44  C.  C.  A.  259. 
What  law  governs  actions.     47  C.  0. 
A.  606. 

DEMURRAGE. 
Quick  dispatch.    14  C.  C.  A.  657;    21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 
C.  C.  A.  337 ;   46  C.  C.  A-  4. 

DEPOSITION. 
Conformity  to  state  practice.    5  C.  C 

A.  594. 
Use   of  deposition   when  deponent   is 

present.     50  C.  C.  A.  232. 

DIRECTORS. 
Personal    liability    for    negligence.     12 
C.  C.  A.  680;    33  C.  C.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.    5  C.  O. 
A.  594. 

DISSOLUTION. 
Of  foreign  corporations.     7  C.  C.  A. 

421. 
Of    municipal    corporations— Effect   on 

indebtedness.     33  C.  C.  A.  506. 
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DIVORCE. 
Separation  agreements.     88  O.  C.  A. 

008. 

DOMICILE. 
Effect   of   change  of  domicile  on   the 
question  of  diverse  citizenship.    10  0. 
C.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  C. 
C.  A.  316. 

In  mines.    3  C.  O.  A.  316. 

What  estate  subject  to  dower.  3  C.  C. 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  C.  C.  A.  295. 

EMINENT  DOMAIN. 
Consequential    and    indirect   damages. 

16  C.  C.  A.  468. 
Nature  of  estate  or  interest  acquired 

in  condemnation  proceedings.    53  C. 

C.  A.  604. 

EQUITY. 
Right  to  costs.    17  C.  C.  A.  368. 
Equitable  mortgages.     18  C.  C.  A.  458. 
Stockholders'    liability   to   creditors   of 

corporation.     23  C.   C.   A.   315;    33 

C.  C.  A.  23. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  463. 
Obtaining    possession    or    establishing 

title  to  personal  property  in  equity. 

58  C.  C.  A.  101. 

ESTOPPEL. 
As  against  state  or  United  States.     16 
C.  C.  A.  353. 

EVIDENCE. 

Rules  of  evidence  in  federal  courts- 
Following  state  practice.  5  C.  C.  A. 
594. 

Examination  of  party  before  trial.  5 
C.  C.  A.  602. 

Excluded  from  bill  of  exceptions.  14 
C.  C.  A.  248. 

Burden  of  proof  of  negligence  where 
passenger  has  been  injured.  32  C.  C. 
A.  23. 

Evidence  admissible  to  show  injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A,  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.     44  C.  C.  A.  4. 

Use  of  deposition  when  deponent  is 
present    50  C.  C.  A.  232. 

Negative  testimony.    52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actious.     55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

EXCEPTIONS,  BILL  OP. 
Time    of    filing— When    regulated    by 

state  practice.     5  C.  C.  A.  594. 
Exclusion  of  evidence  from.    14  C.  0. 

A.248. 


EXCHANGES. 
Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.    43   C.   C.  A. 
389. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C.  A. 
252. 

EXTINGUISHMENT. 

.  Of  maritime  lieno.    17  C.  C.  A.  102. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decree  in  pat- 
ent case.     3  C.  C.  A.  572. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  594;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  0.  O. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  9  O.  C.  A.  548;  11  C. 
C.  A.  71;  29  C.  C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.     11  C.  C.  A.  308;   35  C.  O. 

Jurisdiction  and  judgments  of  Indian 

courts.    11  C.  C.  A.  468. 
Federal   jurisdiction   of   suits   against 

state.    13  C.  C.  A.  165. 
Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.     13 

C.  C.  A.  374. 
Jurisdiction    as  affected  by  possession 

of  the  subject-matter.    15  C.  C.  A.  6. 
Enjoining  proceedings  in  state  courts. 

16  C.  C.  A.  90;  27  C.  C.  A.  575. 
Lack  of  jurisdiction  of  United  States 

circuit  court.     16  C.  C.  A.  507. 
Removal  of  causes— Separable  contro- 
versy.    18  C.  C.  A.  86;   35  C.  O.  A. 

155. 
Jurisdiction  in  admiralty  as  to  matters 

of  contract     18  C.  C.  A.  347;   27  C. 

C.  A.  530. 
Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 

19  C.  C.  A.  75;  36  C.  C.  A.  459. 
Jurisdiction    in    admiralty    to    enforce 

liens  created  by  state  laws.     21  C.  C. 

A.  21. 
Conclusiveness    of   judgment   between 

federal  and  state  courts.    21  C.  C. 

A.  478;  49  C.  C.  A.  468. 
Conflict    of    jurisdiction     with    state 

courts.    22  C.  C.  A.  356. 
Jurisdiction    in    mortgage   foreclosure. 

24  C.  C.  A.  523. 
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FEDERAL  COURTS-Confd. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  U.  C. 
A.  475. 

Suits  by  and  against  receivers  of.  26 
0.  C.  A.  49. 

Jury  trial— Province  of  court  and  jury. 
20  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C.  A.  105. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Enjoining  proceedings  in  federal 
courts.     45  C.  C.  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.    47  C.  C.  A.  205. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought  52  C.  C.  A. 
19^. 

FEDERAL  QUESTIONS. 
As   conferring  jurisdiction   on    United 
States  courts.     11  O.  C.  A.  308:   35 
C.  C.  A.  7. 

FELLOW  SERVANTS. 
Who  are:    8  C.  C.  A.  668;   9  C.  C.  A. 

596;    31  C.  C.  A.  286. 
Concurrent  negligence  of  master  and 

fellow  servant.     40  C.  C.  A.  236. 

FIDELITY  INSURANCE.    19  C.  C.  A. 
273. 

FIRES. 
As  a  peril  of  the  sea.    19  C.  C.  A.  472. 
Presumption   of  negligence   from   rail- 
road fires.    41  C.  C.  A.  370. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A.  523. 
Distribution  of  proceeds.     29  C.  C.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  C. 

C.  A.  419. 
Dissolution.    7  C.  C.  A.  421. 
Exclusion— Regulation     and     taxation. 

24  C.  C.  A.  13. 
What  constitutes  "doing  business"   in 

state.     33  C.  C.  A.  585. 
Service  of  process.    45  C.  C.  A.  3. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  C.  C.  A. 

FRAUD. 
In  use  of  trade-marks  and  trade-names. 
17  C.  C.  A.  579,  657;    20  C.  C.  A. 
165;  30  C.  C.  A.  380. 
Nonmailable  matter.     30  C.  C.  A.  86. 

FRAUDS,  STATUTE  OF. 
Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute. 
46  C.  C.  A.  183. 


GARNISHMENT. 
Of  receivers.     26  C.  C.  A.  49. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  C  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
C.  C.  A.  143. 

GUARANTY  INSURANCE.     19  C.  C. 
A.  271. 

GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C. 
C.  A.  4. 

HEALTH. 
Inspection,   quarantine,   and    sanitary 
regulations    interfering    with    inter- 
state commerce,    59  C.  C.  A.  191. 

HOMESTEAD. 
Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands 
59  C.  C.  A.  434. 

HOSPITALS. 
Liability  for  negligence.    47  C.  C.  A. 
134. 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  negligence  and 
torts  of  wife.     12  C.  C.  A.  196. 

Paraphernal  property.     31  C.  C.  A.  40. 

Separation  agreements.  38  O.  C.  A. 
<K)8. 

IMPLICATION. 
Repeal  of  statutes  by  implication.    33 
C.  C.  A.  136. 

IMPORTATION. 
Of  contract  labor.     1  C.  C.  A.  52. 

INDEBTEDNESS. 
Constitutional  and  statutory  limitations 
of  municipal  indebtedness.     36  C.  C. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Negligence  of  employe*.     28  C.  C.  A. 
392. 

INDIANS. 
Jurisdiction  and  judgments  of  Indian 

courts.     11  C.  C.  A.  468. 
Citizenship  of.     27  C.  C.  A.  298. 

INFANTS. 
Imputed  negligence.     34  C.  C.  A.  4. 
Age    as    affecting    contributory    negli- 
gence.    37  C.  C.  A.  362. 

INFRINGEMENT. 

Of  patents,  copyrights,  and  trade- 
marks—Laches as  a  defense.  22  C. 
C.  A.  211. 

Contributory  infringement  of  patents. 
43  C  C.  A.  485. 
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INJUNCTION. 
Restraining      proceedings      in      state 

courts.     16  C.  C.  A.  90;    27  O.  C. 

A.  575. 
Restraining  pollution  of  water  courses. 

37  C.  C.  A.  544. 
Bight  of  taxpayer  to  enjoin  misuse  of 

pabl>c  funds  and  property.     88  C.  01 

A.  458. 
Restraining     proceedings     in     federal 

courts.    45  O.  C.  A.  591. 
Restraining  criminal  proceedings.     51 

C.  C.  A.  133. 
Restraining  breach  of  contract  of  em- 
ploy e"    not   to    engage   in   competing 

business.     53  C.  C.  A.  492. 
Persons  entitled  to  restrain  wrongful 

enforcement  of  tax.    54  C.  C.  A.  550. 
Restraining  enforcement  of  Judgment 

pending  establishment  or  enforcement 

of  set-off  or  counterclaim.    58  C.  G. 

A.  532. 

INJURIOUS  NOTICES. 
Nonmailable  matter.     30  C.  0.  A.  93. 

INSANITY. 

Effect  on  the  question  of  suicide  in  in- 
surance suits.  16  0.  C.  A.  623 ;  28 
C.  C.  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  0. 
C.  A.  11. 

INSPECTION. 

Of  public  records.    49  C.  C.  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

INSURANCE. 
Accident  insurance — Risks  and  causes 

of  loss.     38  C.  O.  A.  3. 
Conditions    in   policy    as    to    time  .for 

bringing  suit.     2  C.  0.  A.  473;    35 

C.  C.  A.  404. 
Conditions   of   policy— Arbitration.     9 

C.  C.  A.  628;   39  C.  C.  A.  389. 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  C.  0. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;  28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  0.  A.  271. 
Fidelity  insurance.    19  C.  C.  A.  273. 
Title  insurance.     19  C.  C.  A.  27a 
Marine   insurance — Perils  of  the   sea. 

19  C.  C.  A.  465. 

Marine     insurance — General     average. 

20  C.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  C.  C.  A.  46. 

Waiver  by  acceptance  of  premiums. 
33  a  C.  A.  36U 

What  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.     40  C.  C.  A.  4. 

Commencement  of  risk.  41  CL  C.  A. 
273. 


IN  DURANCE— Cont'd. 

What  law  governs  policies.  46  C.  C. 
A.  287. 

Authority  of  insurance  agents  as  to 
acceptance  of  risks.  49  C.  C.  A. 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  C.  O.  A. 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.   59  C.  O.  A.  317. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.     8  C.  C.  A.  492. 

State  laws  interfering  with  interstate 
commerce.     24  C.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce,    59  C.  C.  A.  191. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court— Following  state  practice.  5  C; 
C.  A.  59*. 

Rendition  on  Sunday.    12  C.  C.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  17  C.  C.  A.  238;  28  C.  C. 
A.  482;  32  C.  C.  A.  475. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478;  49 
C.  C.  A.  468. 

Enforcement  against  municipality  by 
mandamus.     25  C.  C  A.  475. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

JUDICIAL  SALES. 
On  Sunday.     12  C.  C.  A.  462. 
Restraining  competition  in  bidding.    28 
C.  C.  A.  192. 

JURISDICTION. 

Of  federal  courts.  See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6;  32  C.  C.  A.  475. 

Of  supreme  court.     1  C.  C.  A.  9.  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 110,  a  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.    15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  C.  C.  A.  86;  35  O.  C.  A. 
155. 
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JURISDICTION— Cont'd. 
Of  circuit  courts  as  determined  by  the 

..mount  in  controversy.    19  C.  C.  A. 

75:    36  C.  O.  A.  459. 
Conflict    between    federal     and    state 

courts.    22  C.  C.  A.  £50. 
Probate  jurisdiction.     36  C.  C.  A.  276. 
Admiralty  jurisdiction  of  suits  between 

foreigners.     37  C.  O.  A.  193. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 

JURY. 

Right  to  trial  by  jury  in  federal  court 
5  C.  C.  A.  594;   26  C.  C.  A.  528. 

Instructing  jury  and  receiving  verdict 
on  Sunday.     12  C.  C.  A.  462. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    anrl    trade- 
marks.    22  C.  C.  A.  211;    36  C.  C. 
A.  613. 

LAND  DEPARTMENT. 

Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;  28  O.  C.  A.  344; 
57  C.  C.  A.  207. 

LIBEL  AND  SLANDER. 
Mitigation.     40  C.  C.  A.  168. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  C.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.     43 

C.  C.  A.  389. 

LIENS. 

Maritime  liens.  15  C.  C.  A.  679;  17 
C.  C.  A.  102;   21  C.  C.  A.  21. 

Attorneys'  liens.     32  C.  C.  A.  229. 

Maritime  liens  for  torts.  34  C.  C.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

Lien  of  banks  on  stock.  56  C.  C.  A. 
179. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C,  A.  284. 
Waiver    by    acceptance    of    premiums. 
33  C.  C.  A.  369. 

LIMITATION  OF  ACTIONS. 
Against  corporate    officers.     53    C.    C. 

A.  7. 
Bar  of  action  as  determined  by  limita- 
tions  of    state    other    than    that    in 
which  action  is  brought.    58  C.  C.  A. 
186. 

LOTTERY. 
What  constitutes.    12  C.  C.  A.  346. 
Nonmailable  matter.     30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.    30  C.  C.  A.  79. 


MANDAMUS. 
In  aid  of  appeals.    10  C.  C.  A.  450. 
To    enforce    payment    of    judgment 

against   municipality.    25   C.    C.  A. 

475. 
Appeal  or  mandamus.     47  O.   O.  A. 

376. 

MANUFACTURES. 
Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  ven- 
dees. 57  C.  C.  A.  5. 
Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  C.  A.  363. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.     20  C.  C.  A.  357. 

MARITIME  LIENS. 
For  supplies  and  services.     15  C.  C.  A. 

679. 
Waiver  and  extinguishment.     1<  C.  C. 

A.  102. 
Created  by  state  laws.    21  C.  C.  A.  21. 
For  torts.     34  C.  C.  A.  565. 

MARRIAGE. 
Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 

50  C.  C.  A.  583. 

Marriage  by  mutual  agreement.  52  O. 
C.  A.  581. 

MASTER  AND  SERVANT. 

Importation  of  contract  labor.  1  C. 
C.  A.  52. 

Who  are  fellow  servants.  8  C.  C.  A. 
668;  9  C.  C.  A.  596;  31  C.  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466;   27  C.  C.  A.  65L 

Negligence  of  employe"  of  independent 
contractor.     28  C.  C.  A.  392. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  C.  C  A.  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3*  C.  C.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment.    38  C.  C.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C.  C.  A.  236. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.  46  C.  C.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability    for    injuries    to    volunteers. 

51  C.  C.  A.  509. 

Restraining  breach  of  contract  of  em- 
ploye" not  to  engage  in  competing 
business.    53  C.  C.  A.  492. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C.  C.  A.  475. 
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MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C.  0. 

A.  556. 
Damages  for,   by  delay   in  delivering 

telegram.     11  C.  C.  A.  571;  15  C.  C. 

A.  250;  28  G.  G.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  G.  A. 

316. 
Mining  partnerships.     35  C.  G.  A.  515. 
Conclusiveness  of  patents  for  mining 

claims.    48  C.  G.  A.  674. 

MOBS. 
Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant.  14 
C.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  G.  A. 
486. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  C.  A.  146. 

Foreclosure  in  federal  courts.  24  C. 
C.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 

Taxation  of.     31  C.  C.  A.  467. 

Subrogation  to  rights  of  mortgagee.  42 
C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  .public  officers.     14 

C.  C.  A.  534. 
Enforcement    of     judgment     against 

municipality   by   mandamus.    25  C. 

C.  A.  475. 
Dissolution  and  reincorporation— Effect 

on  indebtedness.     33  C.  C.  A.  506. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  C. 

A.  6. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.    38  C.  C. 

A.  458. 
Bona     fide    purchasers    of    municipal 

bonds.     41  C.  C.  A.  6. 
Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.    44  C.  C.  A. 

155. 
Municipal  liability  for  acts  of  mobs. 

57  C  C.  A.  517. 
Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  C.  C.  A.  5. 

NAMES. 

Of  parties  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

NEGLIGENCE. 
Liabilities  of  carriers  for  negligence  of 

servants.     10  C.  C.  A.  466;  27  C.  C. 

A.  651. 
Of  wife— Liability  of  husband.     12  C. 

C.  A.  196. 
Personal  liability  of  directors.     12  C. 

C.  A.  680;   33  C.  C.  A.  230. 


NEGLIGENCB-ContM. 

In  transmission  of  telegram.  14  0.  0. 
A.  177. 

Of  employes.     28  C.  C.  A.  392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant.  30  C.  G. 
A.  678. 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  164. 

Injuries  to  licensee  on  train.  81  C.  C. 
A.  164. 

Injuries  to  servant.     31  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  C.  C. 
A.  148. 

Imputed  to  infant.     34  C.  C.  A.  4. 

Sleeping-car  companies.  34  C.  C.  A. 
386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C.  C.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

Concurrent  negligence  of  master  and 
fellow  servant*     40  C.  C.  A.  230. 

Care  required  of  motormen.  40  C.  C. 
A.  361. 

Presumotion  from  railroad  fires.  41 
C.  C.  A.  370. 

Injuries  to  servant  not  on  duty.  44 
C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  C.  C.  A.  134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  C.  C.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  C.  C.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate vendees.    57  C.  C.  A.  5. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
C.  C.  A.  622. 

NEW  TRIAL. 
Following  state  practice.     5  C.  G.  A. 
594. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     34  C.  C.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  G.  C. 
A.  86. 
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NONMAILABLE  MATTER— Cont'd. 
Lotteries.     30  C.  C.  A.  90. 
Injurious  notices.     30  C.  0.  A.  93. 
Threatening  and  dunning  postal  cards. 
30  C.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    81  C.  C.  A.  467. 

NOTICE. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  C.  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent    50  O.  C.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  C.  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  O.  A.  317. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  C.  C.  A.  79. 

OFFICE  AND  OFFICER. 

Torts  of  public  officers.  14  C.  C.  A. 
534. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

PARAPHERNAL  PROPERTY. 
What  constitutes.     31  C.  C.  A.  40. 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  C.  A.  34. 

PARTIES. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
254;  27  C.  C.  A.  298;  32  C.  C.  A. 
479. 

Names  of,  in  deeds  and  mortgages. 
28  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C  A.  550. 

PARTNERSHIP. 

Mining  partnerships.    35  C.  C.  A.  515. 

Purchase  of  co-partner's  interest.  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C.  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  C.  C.  A.  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  a  C.  A.  229. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  C.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  C.  C.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  C.  C.  A.  335 ; 
84  C.  O.  A.  386. 


PASSENGERS— Cont'd. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  C.  O.  A.  466;  27  C.  C.  A. 
651. 

Rights  of  persons  traveling  on  a  pass. 
31  C.  C.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  C.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.  32  C.  C.  A. 
301. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  C.  C.  A.  308. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seats.    54  C.  C.  A.  4. 

PATENTS. 
To  public  lands— Cancellation.    22  C. 

C.  A.  38. 
Conclusiveness  of  patents  for  mining 

claims.    48  C.  C.  A.  674. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
565;  27  C.  C.  A.  427;  32  C.  C.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing"  injunction  in  circuit 
court  of  appeals.  3  C.  C.  A.  572; 
27  C.  C.  A.  189;  32  C.  C.  A.  484. 

Pleading  in  infringement  suits.  19  C. 
C.  A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement 22  a  C.  A.  211;  36  C. 
C.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  C.  A.  280. 

Contributory  infringement  of  patents. 
43  C.  C.  A.  485. 

Accounting  by  infringer  for  profits. 
50  C.  C.  A.  8. 

Time  for  application  for  reissue.  55 
C.  C.  A.  560. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

PERILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  C.  A.  231;  19  C.  C.  A.  473. 

Damages  to  ship  and  cargo  through  va- 
rious causes.    19  C.  C.  A.  465. 

PLEADING. 
In     common-law    actions    in    federal 
courts.     5  O.  C.  A.  594. 
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PLEADING— Cont'd. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C. 
A.  261. 

Id  patent  infringement  suits.  19  C.  C 
A.  595. 

PLEDGES. 
Rights  and    liabilities  of   pledgees   of 
corporate  stock.    42  O.  C.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.     80  C.  C.  A.  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  C.  C.  A. 
615;  5  C.  C.  A.  594;  9  C.  C.  A.  54a 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C 
C.  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent.     43  C.  O.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal— Effect  of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  C. 
C.  A.  561. 

PRINCIPAL   AND   SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Death  of  surety.    49  C.  0.  A.  591. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  C.  A.  248. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal    52  C.  C.  A  427. 

l'UOBATU. 
Jurisdiction  of  federal  courts.     86  C. 
C.  A.  276. 

PROCESS. 
Service   on   foreign   corporations.     45 
C.  C.  A  3. 

PROPERTY. 
Obtaining  possession  or  establishing  ti- 
tle  to    personal   property   in   equity. 
58  C.  C.  A.  101. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  C.  C. 
A.  458. 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.  4  C.  C. 
A.  196. 

Not  subject  to  state  taxation.  4  C.  C. 
A.   196. 

Decisions  of  land  department— Their 
conclusiveness  and  effect.  22  C.  C. 
A.  38;  28  C.  C.  A.  344;  57  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C.  C.  A.  434. 


PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  66a 
Contracts   for   lobby   services.     29   C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.    34 

C.  C.  A.  486. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.     39  &  C.  A.  522. 

RAILROADS.     (See  "Carriers.") 

When  land  grants  taxable.  4  C.  C.  A. 
196. 

Duty  to  give  warning  signals  at  cross- 
ing.    S&  C.  C.  A.  90. 

Rights  of  trespassers  on  trains.  81 
0.  C.  A.  76. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  & 

Location  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presumption  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injuries  to  persons  at  stations.  41  C. 
C.  A.  550. 

Abandonment  or  forfeiture  of  right  of 
way.    42  C.  C.  A.  576. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  C.  C.  A.  578. 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  O.  C.  A.  5. 

RECEIVERS. 

Citizenship  as  affecting  the- jurisdiction 
of  the  federal  courts.    10  C.  C.  A.  233. 

Actions  by  and  against.  26  C.  C.  A. 
49. 

Nature  of  certificates.  26  C.  C.  A. 
350. 

Actions  by  and  against  receivers  and 
"agents  of  national  banks.  53  C. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdic- 
tion pending  litigation  as  ground  for 
appointment  of  receiver.    57  C.  O.  A. 

RECORDS. 
Access  to  public  records.    49  C.  C.  A. 
210. 

REMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  C.  C.  A. 

515. 
For  prejudice  or  local  influence.     8  C. 

C.  A.  95. 
Separable    controversy.     18   C.    O.    A. 

86;   35  C.  C.  A.  155. 
Actions  against  federal  receivers.    26 

C.  C.  A.  49. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     38 
O.  C.  A.  136. 
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REVIEW. 
Necessity  of  leave  to  file   bill   of  re- 
view after  decision  on  appeul.     4  C. 
C.  A.  72. 
In  bankruptcy  cases.    43  G.  G.  A.  9. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  G.  A.  314. 

SALE. 

Of  patent.    25  C.  C.  A.  280* 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  C. 
C.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  C.  C.  A. 
363. 

SALVAGE. 
Awards  in  federal  courts.     30  C.  C.  A. 
280. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.     18  G. 
O.  A.  86;  35  C.  C.  A.  155. 

SEPARATION  AGREEMENTS.    38  C. 
C.  A.  608. 

SET-OFF  AND  COUNTERCLAIM. 
Restraining  enforcement   of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.     58  C.  C. 
A.  532. 

SHAREHOLDERS. 
In  national  banks.     15  G.  C.  A.  130; 
46  C.  C.  A.  503. 

SHIPPING. 
Quick  dispatch.     14  C.  C.  A.  657;    21 

C.  C.  A.  342. 
Implied  warranty  of  seaworthiness.    15 

G.  G.  A.  388. 
Damages  to  ships  and  cargoes  by  ver- 
min.    18  C.  C.  A.  231;    19  C.  C.  A. 

473. 
Admiralty   jurisdiction   over   contracts. 

18  C.  C.  A.  347;  27  C.  C.  A.  530. 
Loss  by  perils  of  the  sea.     19  C.  G.  A. 

465. 
General  average.     20  C.  C.  A.  357. 
Demurrage.     21  C.  C.  A.  337 ;    46  C. 

G.  A.  4. 
Limitation  of  owner's  liability.     45  C. 

C.  A.  387. 
Statutory    exemptions    of    shipowners 

from  liability.    49  C.  C.  A.  11. 
Demise  of  vessel.    55  C.  C.  A.  225. 

SIGNALS. 
At  railroad  crossings.    29  C.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their    duties    and    liabilities    towards 
their  passengers.     10  C.  C.  A.  335 ; 
34  C.  C.  A.  386. 

SPECIFIC  PERFORMANCE. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Of  contracts  requiring  performance  of 
continuous  acts.    49  C.  C.  A.  103. 


STATE  COURTS. 
Proceedings  enjoined  by  federal  courts. 

16  C.  C.  A.  90;   27  C.  C.  A.  575. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C.  A.  21. 
Conclusiveness  of  judgments  between 

federal  and   state  courts.    21  C.  C. 

A.  478;   49  C.  C.  A.  468. 
Conflict   of   jurisdiction    with    federal 

courts.    22  C.  C.  A    356. 
Restraining     proceedings     in     federal 

courts.    45  C.  C.  A.  591. 

STATES. 

Federal  jurisdiction    in    suit    against 

state.  13  G.  G.  A.  165. 

Estoppel  against.     16  G.  G.  A.  353. 

STATUTES. 
Construction  of  statutes.     11  C.  C.  A. 

71. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  G. 

A.  6. 
Statutory  exemptions  of  buildine  and 

loan   associations   from   operation   of 

usury  laws.     36  C.  C.  A.  343. 
Repeal  of  statutes  by  implication.     38 

0.  .0.  A.  136. 
Power  of  legislature  to  pass  curative 

statutes.     39  C.  O.  A.  180. 
Amendment  of  amended,   repealed,   or 

invalid  statutes.     44  C.  C.  A.  590. 
Effect  of  violation  of  statutes  limiting 

speed  of  trains.    59  O.  C.  A.  5. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation. 
23  C.  C.  A.  315:   33  CCA.  23. 

Enforcement  of  statutory  liability  of 
stockholders  in  national  banks.  52 
C  C.  A.  6. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

STREET  RAILROADS. 
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OASES 

ARGUED  AND  DETERMINED 
n»  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


021  Fed.  678.) 

SHATTO  ▼.  ERIE  R.  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  18,  1903.) 

No.  1,136. 

L  Railroads— Crossings — Injuries— Speed  Ordinance— Violation— Sigh als. 
Where  a  railroad  company  ran  its  train  over  a  city  street  crossing 
which  was  much  used  at  a  higher  rate  of  speed  than  was  permitted  by 
a  city  ordinance,  and  without  giving  any  warning  signals,  by  reason  of 
which  plaintiff  was  injured  while  going  over  the  crossing,  such  facts 
constituted  a  sufficient  showing  of  negligence  on  the  part  of  the  railroad 
company  to  justify  a  submission  of  such  issue  to  the  jury. 

2.  Same— Contributory  Negligence. 

Plaintiff  approached  a  railroad  crossing  in  a  city,  with  which  he  was 
familiar,  at  about  4:30  in  the  afternoon.  The  wind  was  blowing  strongly 
from  the  south,  and  his  view  of  approaching  trains  from  the  north  was 
obstructed  by  a  freight  train  standing  on  a  switch  track  nearest  him 
and  by  high  board  fences,  dwelling  houses,  piles  of  lumber,  etc.  Plain- 
tiff had  his  ears  covered,  and,  as  he  approached  the  crossing,  looked  and 
listened,  and,  hearing  no  train,  continued  driving  his  horse  at  a  trot  until 
within  100  feet  of  the  track,  when  the  horse  began  prancing  or  single- 
footing.  Plaintiff  drove  between  the  cars  of  the  freight  train,  which  had 
been  cut  at  the  crossing,  and  when  his  horse  got  his  head  beyond  the 
cars  he  swerved  and  jumped  to  the  left,  when  plaintiff  was  struck  by  a 
train  approaching  from  the  north  on  the  main  track.  Held,  that  plain- 
tiffs failure  to  stop  before  driving  on  the  track  under  such  circumstan- 
ces was  contributory  negligence  as  a  matter  of  law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

W.  S.  Anderson  and  Murray  &  Koonce,  for  plaintiff  in  error. 
C.  D.  Hine  and  John  H.  Clarke,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  case  was  brought  to  recover  for  per- 
sonal injuries  sustained  by  the  plaintiff  as  the  result  of  a  collision 
between  one  of  the  engines  attached  to  a  train  of  the  defendant 
company  and  the  Vehicle  in  which  the  plaintiff  was  attempting  to  cross 
the  track.    Upon  hearing  the  testimony  for  the  plaintiff,  the  trial  judge 

1 1  See  note  at  end  of  case. 
50C.OA.— 1 
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directed  a  verdict  in  favor  of  the  company  upon  the  ground  of  the 
contributory  negligence  of  the  plaintiff  at  the  time  of  the  collision. 
This  proceeding  brings  into  review  the  correctness  of  that  instruction. 

It  may  be  conceded  at  the  outset  that  there  was  testimony  sufficient 
to  make  a  case  to  be  submitted  to  a  jury  as  to  the  negligence  of  the 
company  in  running  its  train  at  the  time  at  a  higher  rate  of  speed  than 
was  permitted  by  the  ordinance  of  the  city  of  Sharon,  Pa.,  within  the 
limits  of  which  city  the  accident  happened,  and  that  there  was  a 
failure  on  the  part  of  the  company  to  give  the  warning  signals  re- 
quired by  the  exigencies  of  the  situation  in  approaching  the  crossing 
of  a  much  used  street.  We  may,  therefore,  consider  the  case  upon 
the  theory  that  the  negligence  of  the  company  was  sufficiently  proven, 
and  turn  our  attention  to  the  question  of  contributory  negligence. 

The  railroad  runs  north  and  south,  or  nearly  so,  through  a  part  of 
the  city  and  across  a  number  of  streets,  one  of  which,  known  as 
"Ohio  Street,"  crosses  the  track  of  the  defendant  company  at  an 
angle,  the  street  running  approximately  east  and  west.  At  a  distance 
about  1,700  feet  north  of  the  crossing  the  passenger  station  is  sit- 
uated. Crossing  Ohio  street  the  defendant  company  has  two  tracks. 
Thirty  feet  to  the  west  of  the  main  track  is  the  track  of  one  of 
the  divisions  of  the  Lake  Shore  &  Michigan  Southern  Railroad  Com- 
pany. At  a  distance  of  7  feet  and  8  inches  east  of  the  east  rail  of  the 
defendant's  main  track  there  was  a  side  track  crossing  Ohio  street 
parallel  with  the  defendant's  main  track.  This  side  track  extended 
above  and  below  Ohio  street  for  a  considerable  distance.  On  this 
siding,  at  the  time  of  the  accident,  there  was  standing  a  train  of 
freight  cars,  the  train  having  been  cut  in  two  so  as  to  permit  a 
space  for  the  passage  of  people  and  vehicles  of  from  9  to  12  feet  in 
width.  The  view  from  Ohio  street  to  the  east  of  the  crossing  up  the 
track  to  the  north  was  obstructed  by  high  board  fences,  dwelling 
houses,  piles  of  lumber,  a  lumber  mill,  and  the  standing  cars.  At  the 
time  of  the  accident,  for  a  distance  of  at  least  225  feet  east  of  the 
crossing  on  Ohio  street,  no  view  could  be  had  of  a  train  approaching 
the  crossing  from  the  north.  Under  these  conditions  a  person  ap- 
proaching from  the  east  on  Ohio  street  could  not,  because  of  the 
freight  cars  and  other  obstructions,  see  up  the  track  to  the  north, 
until  within  two  feet  of  the  main  track.  On  February  18,  1900,  the 
plaintiff,  accompanied  by  his  brother-in-law,  started  to  drive  from 
his  home  to  the  west  side  of  the  city.  In  so  doing,  he  drove  along 
Ohio  street,  approaching  this  crossing  from  the  east.  Ohio  street 
is  a  much-traveled  street,  and  a  common  thoroughfare  for  the  peo- 
ple of  the  city.  It  was  in  the  afternoon,  about  4:30  o'clock.  The 
ground  was  covered  with  snow,  and  the  wind  was  blowing  strongly 
from  the  south.  The  plaintiff  and  his  companion  were  riding  in  a 
phaeton  with  the  curtains  down,  the  former  driving,  and  occupying 
the  right-hand  seat.  The  plaintiff's  testimony  tended  to  show  that 
at  a  point  from  200  to  225  feet  east  of  the  crossing  he  and  his  com- 
panion moved  to  the  front  of  the  seat,  one  looking  north,  and  the 
other  south,  and  listening  for  a  train;  that  at  a  point  about  90 
feet  east  of  the  crossing  he  looked  out  around  the  buggy  top,  but 
could  see  nothing  to  the  north  because  of  the  cars  on  the  siding 
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above;  that  about  25  feet  back  from  the  track  they  looked  and  lis- 
tened again,  and  heard  nothing ;  that  he  started  to  drive  through  the 
opening  between  the  cars;  when  his  horse  got  his  head  beyond  the 
cars,  he  swerved,  and  jumped  to  the  left  at  an  angle  down  the  track ; 
that  the  horse  gave  a  second  jump,  and  jerked  the  buggy  off  the 
ground,  then  into  the  middle  of  the  track.  The  plaintiff  testifies  that 
his  horse  was  going  three  or  three  and  a  half  miles  an  hour  just  be- 
fore he  went  past  the  freight  cars.  It  appears  that  the  plaintiff  did 
not  stop.  He  testifies  that  he  and  his  companion  were  looking  and 
listening  from  a  point  about  250  feet  east  of  the  crossing,  and  heard 
no  train.  The  day  was  cold,  and  the  plaintiff  had  on  "ear  tabs." 
The  plaintiff  was  familiar  with  this  crossing.  Until  within  about  100 
feet  of  the  track,  the  horse  was  driven  at  a  trot ;  after  that,  he  was 
'prancing"  or  "single-footing."  At  a  distance  of  30  or  40  feet  from 
the  crossing,  the  horse  pricked  up  his  ears  as  though  he  heard 
something  coming  from  behind.  The  plaintiff  looked  back,  but  saw 
nothing. 

The  principles  which  govern  the  determination  of  questions  of  con- 
tributory negligence  in  cases  like  the  one  at  bar  are  well  settled. 
The  law  requires  of  one  approaching  a  railway  crossing  the  exercise 
of  his  faculties  of  sight  and  hearing  to  avoid  injury.  While  the  stand- 
ard is  the  care  of  ordinarily  prudent  persons  under  the  same  or 
similar  circumstances,  such  care  requires  that  in  approaching  a  situa- 
tion so  dangerous  as  a  railway  crossing  a  person  shall  at  least  look 
and  listen  at  such  short  distance  from  the  crossing  as  to  enable  him 
to  pass  in  safety.  In  some  jurisdictions  it  is  held  that  in  all  cases 
the  traveler  approaching  the  crossing  must  stop,  look,  and  listen. 
This  court  has  not  gone  so  far  as  to  require  stopping  in  all  cases. 
Under  the  peculiar  circumstances  of  the  case  in  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  v.  Farra,  13  C.  C.  A.  602,  66  Fed.  496,  this  court  held 
that  it  was  not  contributory  negligence,  as  a  matter  of  law,  for  Mrs. 
Farra  to  drive  upon  the  crossing  without  stopping.  In  that  case, 
Judge  Lurton,  delivering  the  opinion  of  the  court,  said : 

"We  are  not  prepared  to  say  that,  ordinarily,  it  would  not  be  the  duty 
of  one  approaching  the  crossing  to  stop  and  look  and  listen,  if  the  view 
of  the  crossing  was  obstructed,  and  the  sense  of  hearing  materially  affected 
by  the  noise  of  the  vehicle  in  which  the  person  was  driving.  The  Pennsyl- 
vania rule,  which  seems  to  make  it  the  duty  to  stop  under  all  circumstances, 
regardless  of  obstructions  to  the  view  or  obstacles  to  the  hearing,  has  not 
met  with  general  acceptance,  and  seems  calculated  to  condone  carelessness 
and  recklessness  by  railroad  companies  at  public  crossings,  where  the  rights 
and  duties  of  the  public  and  the  company  are  reciprocal.  Neither  are  we 
prepared  to  say  that  the  duty  of  stopping  is  imperative  in  all  cases  where 
the  track  is  obscured." 

Where  the  view  of  the  track  is  obscured  so  that  one's  vision  can 
be  of  no  service  in  enabling  him  to  know  of  the  approach  of  a  train, 
and  the  traveler  is  required  to  rely  upon  his  sense  of  hearing  only, 
it  must  be  an  exceptional  case  which  excuses  one  from  stopping  and 
listening  before  going  into  the  danger  which  may  be  impending 
without  other  warning  than  he  can  get  from  his  sense  of  hearing.  A 
person,  under  such  circumstances,  may  not  rely  implicitly  upon  the 
railroad  company  giving  proper  signals  before  approaching  the  cross- 
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ing,  but  must  make  use  of  his  own  faculties  for  self-protection.  El- 
liott, in  his  work  on  Railroads  (section  1167),  states  the  rule  as  fol- 
lows: 

"While  it  cannot  be  Justly  affirmed,  as  we  believe,  as  a  matter  of  law, 
that  there  is  a  doty  to  stop  in  all  cases,  yet  there  are  cases  where  the  fail- 
ore  to  stop  must  be  deemed  such  a  breach  of  duty  as  will  defeat  a  recov- 
ery by  the  plaintiff.  There  are  very  many  cases  holding  that  the  surround- 
ings may  be  such  as  to  impose  upon  the  traveler  the  duty  of  stopping,  look- 
ing, and  listening,  and  these  cases,  as  we  think,  assert  the  true  doctrine. 
Some  of  the  courts,  in  well-reasoned  cases,  press  the  rule  further,  and  hold 
that  the  traveler  must  in  all  cases  stop,  look,  and  listen.  As  we  have  said, 
we  do  not  think  it  can  be  justly  affirmed  as  matter  of  law  that  there  is  a 
duty  to  stop  in  all  cases,  but  we  do  think  that  the  duty  exists  in  capes 
where  there  is  an  obstruction  to  sight  or  hearing,  and  that,  where  the  sur- 
roundings are  such  that  but  one  conclusion  can  be  reasonably  drawn,  and 
that  conclusion  is  that  it  is  negligence  to  proceed  without  halting,  the  court 
should  without  hesitation  direct  a  verdict  if  no  halt  is  made.  In  the  ma- 
jority of  cases,  however,  the  question  is  one  of  fact,  rather  than  of  law." 

And  in  a  note  to  the  same  section  the  author  says : 

"There  is.  however,  substantial  agreement  upon  the  proposition  that,  when 
a  reasonably  effective  observation  cannot  be  made  without  stopping,  then 
the  traveler  must  stop  and  look  and  listen.'* 

Subject  to  qualification  under  very,  peculiar  circumstances,  such 
as  those  in  the  Farra  Case,  where  a  woman  incumbered  by  children 
was  driving  towards  the  crossing  obscured  more  than  usually  by 
weeds  and  undergrowth,  of  which  she  is  not  shown  to  have  had  pre- 
vious knowledge,  negligently  suffered  to  grow  on  the  company's  right 
of  way,  we  think  the  rule  stated  by  this  author  is  the  correct  one.  It 
may  be  added  that  the  question  of  contributory  negligence  becomes 
one  of  law  only  when  fair-minded  men  from  the  established  or  con- 
ceded facts  would  draw  the  conclusion  of  a  want  of  ordinary  care. 
Where  opposing  inferences  may  be  drawn,  the  question  of  negli- 
gence, under  proper  instructions,  must  be  submitted  to  the  jury. 

Applying  these  general  principles  to  the  case  made  out,  did  the 
court  err  in  instructing  the  jury  to  return  a  verdict  for  the  defendant  ? 
The  plaintiff  was  familiar  with  the  crossing.  He  knew  that  it  had  the 
two  tracks — the  siding  and  the  main  track  just  beyond.  He  knew 
that  he  could  not  see  a  train  coming  from  the  north  because  of 
the  intervening  obstructions.  He  saw  the  cars  standing  with  an 
opening  through  which  he  might  drive.  Once  through  the  opening  by 
a  horse's  length,  and  he  was  practically  upon  the  main  track  with  no 
probable  means  of  escape  from  death  or  injury.  He  could  see  noth- 
ing, and  a  strong  wind  from  the  south  was  blowing  up  the  track, 
and  carrying  the  sound  of  any  train  approaching  from  the  north  away 
from  him.  Under  such  circumstances  he  was  bound  to  use  the  only 
sense  which  could  help  him  to  avoid  danger  with  the  more  vigilance. 
He  did  not  stop.  He  did  not  even  slow  his  horse  to  a  walk.  He 
was  riding  in  a  curtained  carriage,  with  "tabs"  on  his  ears  for  pro- 
tection against  the  cold.  It  seems  to  us  that  these  are  circumstances 
which  call  for  the  traveler  to  stop  and  listen  with  unimpeded  hearing 
for  an  approaching  train.  In  not  doing  so,  and  in  driving  upon  the 
track  in  the  manner  stated,  with  his  ears  muffled,  we  think  there  was 
contributory  negligence  as  a  matter  of  law.    It  is  argued  that  it  would 
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have  done  no  good  to  stop  and  listen.  We  cannot  agree  to  this 
supposition;  certainly  not  to  the  extent  of  exonerating  the  plaintiff 
from  using  the  precautions  obviously  necessary  for  his  protection, 
because  they  could  not  have  changed  the  result.  We  think  it  only 
reasonable  to  suppose  that,  had  he  stopped  and  listened  with  open 
ears  before  going  between  the  open  cars,  he  must  have  heard  the 
noise  of  the  approaching  train.  Had  he  halted  for  a  moment  before 
going  between  the  cars,  the  train  would  have  passed  in  safety.  Upon 
general  principles  we  think  the  court  did  not  err  in  giving  a  per- 
emptory instruction  for  the  defendant  because  of  the  contributory 
negligence  of  the  plaintiff  under  the  circumstances  shown.  While 
there  are  some  resemblances,  yet  there  are  important  differences  be- 
tween the  facts  of  this  case  and  that  of  Cowen,  Receiver,  v.  Grabow 
120  Fed.  258,  57  C.  C.  A.  39.  The  obstructions  to  a  view  of  the 
track  were  in  such  case  much  the  same.  But  Shatto  was  seated 
in  a  phaeton,  with  the  curtain  down.  Grabow  was  standing  up  in 
an  open  wagon.  Shatto  and  his  companions  did  not  stop,  though 
they  looked  to  the  right  and  left  when  about  90  feet  from  the  crossing, 
and  again  when  about  25  feet.  Although  there  was  a  strong  wind 
blowing  from  the  direction  from  which  the  train  came,  and  a  view 
of  the  track  was  so  obstructed  as  that  he  could  not  see  to  the  north, 
and  he  was  compelled  to  depend  upon  his  hearing,  he  did  not  stop 
to  better  hear,  and  did  not  remove  his  "ear  tabs,"  which  were  neces- 
sarily an  obstacle  to  listening  to  advantage.  Grabow,  though  with- 
out "ear  tabs/'  did  in  fact  stop  and  listen,  when  a  few  feet  from  the 
track.  The  Grabow  Case  presents  somewhat  exceptional  facts.  This 
conclusion  renders  it  unnecessary  to  consider  the  correctness  of  what 
the  court  said  in  taking  the  case  from  the  jury  as  to  the  application 
of  the  so-called  Pennsylvania  rule  of  "stop,  look  and  listen"  in  the 
federal  courts  when  the  accident  happens  in  that  state. 
Judgment  affirmed. 

Note.  This  case  was  decided  and  opinion  prepared  while  Judge 
DAY  was  a  member  of  this  court. 

NOTE. 

Effect  of  Violation  of  Statutes  and  Ordinances  Regulating  Speed  of 

Trains. 

L  In  General. 

1.  Persons  Who  may  Claim  Benefit  of  Ordinance*. 

[a]  (Iowa,  1902)  An  ordinance  of  a  city  prohibiting  trains  from  moving 
within  the  corporate  limits  at  a  speed  exceeding  six  miles  an  hour  has  not 
for  its  sole  object  the  protection  of  those  crossing  the  tracks,  but  its  benefit 
may  be  claimed  by  any  person  coming  within  its  protection. — Martin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  91  N.  W.  1034,  59  L.  R.  A.  698. 

[bj  (Tex.  1897)  Where  one  was  run  over  by  a  train  negligently  operated  at 
a  greater  rate  of  speed  than  permitted  by  ordinance,  the  fact  that  he  was  an 
employ^  of  the  railroad  company,  and  in  the  discharge  of  his  duties  at  the 
time  of  his  death,  did  not  relieve  the  company  from  liability  for  such  negli- 
gence—Houston, E.  &  W.  T.  Ry.  Oo.  v.  Powell  (Tex,  Civ.  App.)  41  S.  W.  695. 

2.  Persons  Bound   by  Ordinances. 

faj  (Tex.  1903)  Where  a  city  charter  expressly  authorized  its  city  council 
to  regulate  the  speed  and  use  of  locomotives  within  the  city,  and  an  ordinance 
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was  passed  prohibiting  any  person  from  running  any  engine  or  car  at  a 
greater  rate  of  speed  than  six  miles  an  hour  within  the  city,  such  ordinance 
was  binding  on  the  railway  companies  as  well  as  the  persons  operating  their 
engines  and  trains. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Owens,  75  S.  W. 
579. 

3.  Recovery  of  Penalty  or  Damages, 

[a]  (111.  1898)  Where  a  person  has  recovered  a  Judgment  against  a  railroad 
company  for  the  injuries  sustained  by  her,  and  the  judgment  has  been  paid, 
she  cannot  recover,  in  the  name  of  the  people,  for  her  use,  the  statutory  pen- 
alty provided  by  Hurd's  Rev.  St  c.  114,  §  87,  for  running  a  train  at  a  greater 
rate  of  speed  than  allowed  by  law. — Wabash  R.  Co.  v.  People,  78  111.  App.  268. 

[b]  (111.1899)  Under  Rev.  St.  c.  114,  §  87,  giving  the  person  aggrieved, 
whenever  a  railroad  runs  its  train  through  a  city  at  a  higher  rate  than  fixed 
by  ordinance,  a  cause  of  action  for  a  penalty,  "in  addition  to  such  penalties 
as  may  be  provided  by  the  city,"  such  cause  of  action  is  not  additional  to  his 
action  for  damages;  but  he  is  left  to  his  election,  and,  having  elected  to  pur- 
sue one  remedy,  cannot  again  recover  on  the  other. — Illinois  Cent.  R.  Co.  v. 
Teople,  81  111.  App.  176. 

II.  Injuries  to  Property. 

[a]  (XJ.  S.  1889)  Rev.  Code  Miss.  1880,  §  1047,  which  prohibits  the  running 
of  railroad  trains  through  incorporated  cities  and  towns  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  and  makes  the  railroad  company  liable  for  any 
damage  or  injury  which  may  be  sustained  by  any  one  from  such  trains, 
while  running  at  a  greater  rate  of  speed  than  six  miles  per  hour,  through  any 
such  incorporated  city  or  town,  applies  to  injuries  done  to  real  estate,  such 
as  injury  to  a  house  by  vibrations,  as  well  as  to  personal  property. — Porter- 
fleld  v.  Bond  (C.  C.)  38  Fed.  391. 

III.  Accident  to  Trains. 
1.  In  General. 

[a]  (111.  1889)  In  an  action  against  a  railroad  company  for  Injuries  to  a 
locomotive  engineer  in  the  employ  of  another  company  using  the  same  track, 
defendant  is  estopped  to  contend  that  the  injury  was  caused  by  running  at 
a  rate  of  speed  forbidden  by  a  municipal  ordinance,  where  it  appears  that 
the  joint  rules  of  defendant  and  the  rules  of  the  other  company  required  trains 
to  be  run  at  a  greater  rate  of  speed  than  was  permitted  by  the  ordinance. — 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Parker,  33  111.  App.  405,  affirmed  (1890)  131  111. 
557,  23  N.  E.  237. 

[b]  (111.  1901)  Under  Hurd's  Rev.  St.  1899,  p.  1332,  c.  114,  par.  87,  provid- 
ing that  the  running  of  a  train  at  a  greater  rate  of  speed  through  a  city  than 
is  permitted  by  an  ordinance  shall  render  the  railroad  liable  for  ail  injuries 
resulting  therefrom,  an  instruction  that  running  a  train  in  excess  of  the  speed 
authorized  by  an  ordinance  is  negligence  per  se  is  proper.  Judgment,  96  111. 
App.  178,  affirmed.— Chicago  &  E.  I.  R.  Co.  v.  Mochell,  61  N.  E.  1028,  193  111. 
208. 

[c]  (111.  1901)  Where  a  railroad  company  runs  its  trains  at  a  greater  rate 
of  speed  than  that  allowed  by  an  ordinance,  whatever  presumption  of  negli- 
gence arises  from  the  violation  of  the  ordinance  may  be  regarded  as  admitted. 
—Chicago  &  E.  L  R.  Co.  v.  Mochell,  96  111.  App.  178,  Judgment  affirmed  61 
N.  E.  1028. 

[d]  (Ind.  1901)  In  an  action  for  damages  for  the  death  of  an  engineer, , 
caused  by  collision  with  a  train  being  run  faster  than  permitted  by  a  city 
ordinance,  an  instruction  that  the  ordinance  was  enacted  for  the  protection 
of  the  general  public  crossing  the  tracks,  and  not  for  the  benefit  of  railroad 
employ 6s,  was  properly  refused. — Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mar- 
tin, 61  N.  E.  229,  157  Ind.  216. 

[e]  (Tex.  1896)  The  violation  by  a  railroad  company  of  a  city  ordinance 
regulating  the  speed  of  trains  is  negligence  per  se,  rendering  a  railroad  com- 
pany liable  for  injuries  to  a  passenger  on  a  street  car  in  a  collision  at  a  cross- 
ing.—Gulf,  O.  &  S.  F.  Ry.  Co.  v.  Pendery,  14  Tex.  Civ.  App.  60,  36  S.  W.  793, 
following  Texas  &  P.  Ry.  Co.  v.  Brown  (1895)  11  Tex.  Civ.  App.  503,  33  S.  W. 
146. 
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2.  Proximate  Cause  of  Injury. 

[a]  (111.  1899)  The  fact  that  a  street  car  collided  with  a  railroad  train  while 
it  was  going  at  a  speed  in  excess  of  that  prescribed  by  city  ordinance,  In  vio- 
lation of  Bey.  St.  c.  114,  par.  62,  taken  in  connection  with  testimony  that  the 
ear  would  have  passed  the  railroad  track  In  safety  if  the  train  had  been  going 
at  a  lawful  rate  of  speed,  is  sufficient  to  support  a  finding  that  the  negligence 
of  the  railroad  company  was  the  proximate  cause  of  an  injury  to  a  passenger 
in  the  street  car  when  the  collision  occurred.  Judgment  (1899)  82  HI.  App. 
488,  affirmed.— Chicago  &  E.  I.  R.  Co.  v.  Hines,  66  N.  E.  177,  183  III  482. 

[b]  (111.  1901)  Plaintiff  was  a  passenger  on  a  car  of  an  electric  railway  the 
tracks  of  which  crossed  at  right  angles  the  right  of  way  of  appellant  railroad. 
The  car  on  which  plaintiff  was  riding  approached  the  crossing,  and,  when  a 
block  and  a  half  away,  appellants  flagman  lowered  the  gates  because  of  the 
approach  of  one  of  defendant's  trains.  The  train  blew  a  whistle  and  the 
flagman  rang  a  bell.  The  electric  car  proceeded,  crashed  through  the  gates, 
ran  onto  the  track,  and  was  struck  by  the  engine,  and  plaintiff  was  injured. 
There  was  evidence  that  appellant's  train  was  running  50  miles  an  hour,  and 
the  electric  car  15  miles  an  hour,  at  the  time  of  the  collision,  and  that  the 
electric  car  was  30  feet,  and  the  engine  100  feet,  from  the  crossing  when  the 
electric  car  crashed  through  the  gates.  The  electric  car  was  seen  by  the 
fireman  on  the  engine  when  it  went  through  the  gates.  An  ordinance  pro- 
hibited trains  from  running  over  10  miles  an  hour.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  finding  that  appellant's  negligence  in  running  the 
train  at  a  prohibited  rate  of  speed  was  the  proximate  cause  of  the  injury. 
Judgment,  96  111.  App.  178,  affirmed.—Chicago  &  E.  I.  R.  Co.  v.  Mochell,  61 
N.  E.  1028,  193  111.  208. 

[c]  (Mo.  1899)  In  an  action  by  one  railroad  company  against  another  for 
damages  caused  by  a  collision  between  plaintiff's  train  and  defendant's 
transfer  cars  negligently  left  by  it  on  plaintiff's  track,  the  fact  that  plaintiff's 
train  was  run  at  an  excessive  rate  of  speed  will  not  defeat  a  recovery  sought 
on  account  of  defendant's  negligence,  unless  such  speed  was  the  proximate 
cause  of  the  injury. — Chicago  &  A.  R.  Co.  v.  Kansas  City  Suburban  Belt  R. 
Co.,  78  Mo.  App.  245,  2  Mo.  App.  Rep'r,  2<M. 

S.  Contributory  Negligence  of  Person  Injured. 

[a]  (6a.  1891)  A  collision  between  plaintiff's  train  and  defendant's  train 
occurred  on  a  track  used  by  them  in  common  while  plaintiff  was  violating  a 
city  ordinance  limiting  the  rate  of  speed  in  the  running  of  trains.  Held  that, 
if  the  Jury  believed  from  the  evidence  that  the  collision  would  not  have  oc- 
curred but  for  such  violation,  plaintiff  could  not  recover;  it  not  appearing 
that  defendant  could  have  avoided  the  consequences  of  plaintiff's  negligence 
after  becoming  aware  of  the  same. — Central  R.  &  Banking  Co.  v.  Brunswick 
&  W.  R.  Co.,  87  Ga.  386,  13  S.  E.  520. 

[b]  (Ind.  1901)  Plaintiff's  intestate  was  operating  a  switch  engine  on  a 
common  track  used  by  several  lines.  There  were  no  rules  prescribing  the 
manner  In  which  this  common  track  should  be  used,  but  by  custom  and  tacit 
agreement  all  trains  going  in  one  direction  used  one  track,  and  all  those 
going  in  the  opposite  direction  the  other;  no  signals  being  used,  but  each 
train  keeping  a  sharp  lookout  ahead,  and  being  under  perfect  control,  so  as 
to  stop  immediately  if  necessary  to  avoid  Injury  to  those  ahead.  Passenger 
trains  desiring  the  track  were  to  run  slowly,  and  signal  switch  engines  to 
vacate  the  track  by  whistling.  An  ordinance  prohibited  the  running  of  trains 
anywhere  in  the  city  at  a  speed  exceeding  four  miles  an  hour.  Deceased  was 
proceeding  slowly  with  his  train  under  the  direction  of  a  conductor,  when  he 
was  notified  by  the  fireman  that  a  train  was  approaching  from  the  rear.  De- 
ceased blew  his  whistle  according  to  custom,  as  a  signal  to  the  approaching 
train,  saying  to  the  fireman,  "They  will  stop."  At  this  time  the  approaching 
train  was  400  feet  away,  and  could  have  been  stopped  in  75  feet,  if  going  at 
the  usual  speed;  but  before  deceased  could  leap  from  his  engine  he  was  run 
into  and  killed  by  defendant's  train,  under  a  headway  of  30  miles  an  hour. 
Held,  that  deceased  was  free  from  negligence. — Pittsburgh,  C,  C.  &  St  L. 
Ry.  Co.  v.  Martin,  61  N.  E.  229, 157  Ind.  216. 

[cl  (Ind.  1901)  Where  an  engineer  was  killed  by  a  train  being  run  at  a 
high  rate  of  speed,  In  violation  of  a  city  ordinance  and  the  rules  of  the  track, 
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he  was  not  bound  to  exercise  diligence  to  learn  whether  or  not  trains  were 
ordinarily  run  at  a  speed  prohibited  by  the  rules  and  ordinance. — Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Martin,  61  N.  E.  229,  157  Ind.  216. 

[d]  (Mo.  1899)  In  an  action  by  one  railroad  company  against  another  for 
damages  caused  by  a  collision  between  their  trains,  the  fact  that  plaintiffs 
train  was  running  at  a  rate  of  speed  prohibited  by  ordinance  will  not  render 
it  guilty  of  contributory  negligence,  so  as  to  defeat  a  recovery,  where  the  ex- 
cessive speed  was  not  the  proximate  cause  of  the  collision,  and  it  could  not 
have  been  prevented  if  plaintiff  had  exercised  due  diligence.— Chicago  &  A. 
R.  Co.  v.  Kansas  City  Suburban  Belt  R.  Co.,  78  Mo.  App.  245,  2  Mo.  App. 
Rep'r,  204. 

4.  Actions  for  Injuries. 

[al  (111.  1902)  An  instruction  that  the  ordinance  introduced  in  evidence  Is 
a  valid  law  of  the  village,  and  if  the  jury  believe  from  the  evidence  that  the 
defendant  was,  at  the  time  of  the  injury  complained  of.  running  the  train  that 
killed  deceased  within  the  corporate  limits  of  said  village  at  a  rate  of  speed 
in  excess  of  that  allowed  by  said  ordinance,  then  the  law  presumes  that  the 
defendant  by  so  doing  was  guilty  of  negligence  and  liable  in  damages  for  caus- 
ing the  death  of  said  deceased,  is  erroneous,  as  it  ignores  the  question  whether 
the  excessive  rate  of  speed  contributed  to  bring  about  the  death  of  deceased, 
and  also  the  vital  question  whether  deceased  was,  at  the  time,  in  the  exercise 
of  ordinary  care  for  his  own  safety. — Chicago,  B.  &  Q.  R.  Co.  v.  Appell,  103 
111.  App.  185. 

[b]  <Ind.  1871)  In  an  action  against  a  railroad  company  for  injury  to  the 
conductor  of  a  street  car  by  a  collision  of  a  train  with  a  street  car  at  a  cross- 
ing, an  ordinance  of  the  city  limiting  the  rate  of  speed  of  trains  Is  admissible 
to  prove  that  the  defendant  was  guilty  of  negligence. — Madison  &  L  R.  Co. 
v.  Taffe,  37  Ind.  361. 

IV.  Licensees  and  Trespassers. 

1.  Licensees. 

[al  (Ga.  1899)  The  violation  by  a  railroad  company  of  a  valid  municipal 
ordinance  by  running  a  train  within  the  corporate  limits  of  a  city  at  a  pro- 
hibited rate  of  speed  is  negligence  per  se,  which  may  constitute  the  basis  of 
a  recovery  by  one  who,  in  consequence  thereof,  received  personal  Injuries 
while  a  licensee  on  the  company's  track,  where  he  himself  was  not  negligent. 
— Barfleld  v.  Southern  Ry.  Co.,  33  S.  E.  988,  108  Ga.  744. 

Ibl  (111.  1903)  Mere  negligence  in  running  a  train  faster  than  allowed  by 
ordinance  is  not  sufficient  to  entitle  a  licensee  to  recover  for  injuries  caused 
by  the  excessive  speed.  Judgment  (1902)  100  111.  App.  599,  reversed. — Illinois 
Cent.  R.  Co.  v.  Eicher,  67  N.  E.  376,  202  l\\.  556. 

2.  Trespassers. 

la]  (U.  S.  C.  C.  A.,  111.,  1900)  As  between  a  railroad  company  and  a  tres- 
passer on  its  right  of  way,  no  duty  of  care  to  avoid  injury  to  such  trespasser 
arises  until  those  in  charge  of  the  train  have  discovered  his  presence  on  or 
dangerously  near  the  track,  and  have  reasonable  cause  to  believe  that  Injury 
will  result  unless  the  progress  of  the  train  is  arrested.  That  he  might  have 
been  seen  before  he  was,  or  that  the  train  was  running  at  a  dangerous  or  il- 
legal rate  of  speed,  is  merely  evidence  of  negligence,  which  in  such  case  does 
not  give  a  right  of  action  for  the  injury. — Cleveland,  C,  C.  &  St  L.  Ry.  Co. 
v.  Tartt,  99  Fed.  369,  39  C.  C.  A.  568. 

[b]  (111.  1901)  Speed  ordinances  are  not  intended  for  the  protection  of  tres- 
passers, and  their  violation  does  not  show  a  wanton  or  willful  disregard  of 
duty  by  the  servants  of  a  railroad  company. — Smith  v.  Chicago  &  E.  I.  R.  Co., 
99  111.  App.  296. 

[c]  (Miss.  1900)  The  mere  fact  that  one  was  a  trespasser  when  injured  by 
a  train  running  at  a  speed  greater  than  six  miles  an  hour  within  a  corporate 
town  will  not  prevent  him  recovering  therefor,  if  the  speed  was  the  proximate 
cause,  since  Code  1892,  $  3546,  enacting  that  railroad  companies  may  only  run 
their  locomotives  and  cars  through  cities,  towns,  and  villages  at  the  rate  of 
six  miles  an  hour,  is  for  the  protection  of  persons  and  property,  whether  tres- 
passers or  not — Alabama  &  V.  Ry.  Co.  v.  Carter,  27  South.  993,  77  Miss.  611* 
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Y.  INJURIE8  AT  CR088ING8. 

1.  Negligence  in  General. 

la]    Evidence  that  a  train  was  being  run  through  a  city  at  a  rate  of  speed 
prohibited  by  ordinance  shows  negligence,  rendering  the  railroad  company 
liable  for  an  accident  at  a  street  crossing. 
— (Ga.  1900)  Central  of  Georgia  Ry.  Co.  v.  Bond,  36  S.  B.  299,  111  Ga.  13; 
(Bl.  1895)  Chicago,  B.  &  Q.  R.  Co.  v.  Gunderson,  65  IU.  App.  638; 
(Ind.  1896)  Shirk  v.  Wabash  R.  Co.,  14  Ind.  App.  126,  42  N.  E.  656; 
(Iowa,  1874)  Gorrell  v.  Burlington,  C.  R.  &  N.  R.  Co.,  38  Iowa,  120,  18  Am. 

Rep.  22; 
(Mo.  1891)  Dahlstrom  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  108  Mo.  525.  18  S. 
W.  919;   (1892)  Easley  v.  Missouri  Pac.  Ry.  Co.,  113  Mo.  236,  20  S.  W. 
1073; 
(Wis.  1890)  Piper  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  77  Wis.  247, 46  N.  W.  165. 
[b,  c]  (U.  S.  1892)     The  running  of  railroad  trains  within  the  limits  of  a  city 
at  a  street  crossing  at  a  greater  rate  of  speed  than  that  allowed  by  the  city's 
ordinances  is  a  circumstance  from  which  negligence  may  be  inferred  by  the 
jury.— Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed. 
485,  affirming  Ives  v.  Grand  Trunk  R.  Co.  (C.  0. 1887)  35  Fed.  1.76. 

[d]  (Ga.  1883)  In  an  action  for  injuries  in  a  collision  at  a  railway  crossing, 
the  fact  that  the  train  was  running  at  a  greater  rate  of  speed  than  allowed  by 
law  does  not  make  it  guilty  of  negligence  as  a  matter  of  law. — Western  &  A. 
R.  R.  v.  King.  70  Ga.  261. 

[e,  f]  (Ga.  1901)  When,  in  an  action  to  recover  damages  from  a  railroad 
company  for  injuries  to  person  and  property  occasioned  by  the  running  and 
operation  of  a  train  of  cars  over  a  street  crossing  in  a  city,  it  was  conclusively 
shown  that  the  speed  at  which  the  train  was  being  run  was  higher  than  that 
prescribed  by  a  valid  municipal  ordinance,  and  that  no  effort  was  made  to  so 
check  the  speed  in  passing  over  the  crossing  as  to  be  able  to  stop  if  necessary 
to  prevent  injury  to  one  attempting  to  cross,  the  company  was,  relatively  to 
such  person,  negligent,  as  a  matter  of  law;  and  in  order  to  prevent  a  recovery 
it  must  have  been  shown  that  the  injury  was  done  with  the  consent  of  the 
injured  person,  or  that  he  could,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  negligence  of  the  company. — Central  of  Georgia  Ry. 
Oo.  v.  Tribble,  38  S.  E.  356,  112  Ga.  863. 

fg,  h]  (111.  1898)  That  the  engineer  did  all  in  his  power  to  stop  his  train 
upon  discovery  of  deceased  will  not  relieve  the  railroad  company  from  liability 
when  the  train  was  running  35  miles  an  hour,  through  a  village  whose  ordi- 
nance limited  its  speed  to  10  miles.— Chicago  &  A.  R.  Co.  v.  Smith,  77  111.  App. 
492. 

[i,  J]  (IH- 1891)  Plaintiff  placed  his  child,  3  years  old,  in  charge  of  a  son  of 
19,  and  the  latter  placed  the  child  in  charge  of  his  sister  of  10.  While  the 
three  were  In  the  streets  together,  a  train  on  defendant's  road  approached  the 
crossing,  racing  with  a  train  on  a  rival  road,  and,  the  youngsters'  attention 
being  attracted  thereby,  the  child  stole  away  unobserved,  and  was  killed  at 
the  crossing.  Held,  that  a  finding  for  plaintiff  should  be  sustained;  defend- 
ant's train  running  at  a  speed  prohibited  by  ordinance.— Chicago  &  N.  W.  Ry. 
Co.  v.  Des  Lauriers,  40  111.  App.  654. 

fk]  (111.  1902)  Where  a  railroad  train  started  on  a  side  track  on  private 
grounds,  the  company  was  not  relieved  from  the  duty  of  regulating  the  speed 
so  as  not  to  exceed  the  limit  prescribed  by  the  city  ordinance  when  it  left  such 
grounds  and  crossed  a  public  street  Judgment  (1901)  93  111.  App.  483,  affirm- 
ed.—Chicago,  B.  &  Q.  R.  Co.  v.  Pollock,  62  N.  E.  831,  195  HI.  156. 

[1]  (Mo.  1886)  Running  a  train  at  the  rate  of  12  miles  an  hour  at  a  crossing 
in  a  city  whose  ordinance,  accepted  by  the  railroad  company,  prohibits  a 
greater  rate  of  speed  than  6  miles  an  hour,  Is  negligence  per  se. — Keim  v. 
rnion  Ry.  A  Transit  Co.,  90  Mo.  314,  2  S.  W.  427. 

[m]  (Mo.  1902)  Where  a  city  ordinance  prohibits  the  running  of  trains  at  a 
higher  rate  of  speed  than  8  miles  an  hour,  the  running  of  a  train  at  35  miles 
an  boar  whereby  a  traveler  at  a  crossing  is  injured,  is  an  act  of  negligence. — 
Edward's  v.  Chicago  &  A.  Ry.  Co.,  67  S.  W.  950,  94  Mo.  App.  36. 

[d]  Cs.  T.  1895)     It  is  negligence  to  run  a  train  25  or  30  miles  an  hour  at 
a  crossing  '-within  a  city  which  by  ordinance  forbids  a  greater  speed  than 
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7%  miles  an  hour.— Crosby  v.  New  York  Cent.  &  H.  R.  R.  Co.,  88  Hun,  196, 
34  N.  Y.  Supp.  714. 

[o]  (Va.  1903)  Where  a  railroad  train  was  running  over  a  graded  street 
crossing  at  a  rate  of  speed  prohibited  by  the  city  ordinance,  with  its  headlight 
extinguished,  and  without  giving  any  warning,  by  reason  of  which  plaintiffs 
intestate  was  killed  while  crossing  the  track,  the  company  was  guilty  of  negli- 
gence.—Southern  Ry.  Co.  v.  Aldridge's  Adm'x,  43  S.  E.  333. 

[p]  (Wis.  1901)  Failure  on  the  part  of  a  railway  company  to  comply  with 
statutory  regulations  as  to  the  speed  of  its  trains  in  running  through  a  village, 
or  failure  to  signal  the  approach  thereof  to  a  street  or  highway  crossing  as 
the  law  requires,  is  negligence  per  se,  but  not  necessarily  actionable  negligence 
at  the  suit  of  one  injured  by  such  a  train. — Brown  v.  Chicago  &  N.  W.  Ry.  Co., 
85  N.  W.  271,  109  Wis.  384. 

2.  Proximate  Cause  of  Injury. 

[a]  Negligence  in  running  a  train  through  a  city  at  a  speed  greater  than 
that  permitted  by  ordinance  would  not  justify  a  recovery  for  injuries  inflicted 
by  the  train  unless  the  unlawful  speed  was  the  proximate  cause  of  the  injury. 

—(Kan.  1896)  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Kennedy,  2  Kan.  App.  693,  43 
Pac.  802; 
(Me.  1885)  State  v.  Maine  Cent.  R.  Co.,  77  Me.  538, 1  Atl.  673. 

[b]  (U.  S.  1870)  The  running  of  a  freight  train  over  a  crossing  at  an  un- 
lawful rate  of  speed  is  not  the  proximate  cause  of  an  injury  to  persons  who 
attempt  to  cross  after  the  train  has  passed  and  are  struck  by  a  train  on  an 
adjoining  track.— Whiton  v.  Chicago  &  N.  W.  R.  Co.,  Fed.  Cas.  No.  17,597  [2 
Biss.  282],  affirmed  Chicago  &  N.  W.  R.  Co.  v.  Whitton  (1871)  80  U.  S.  (13 
Wall.)  270,  20  L.  Ed.  571. 

[c]  (Del.  1900)  Running  a  train  through  a  city  and  over  a  public  crossing 
at  a  greater  rate  of  speed  than  allowed  by  the  ordinances  of  the  city  is  negli- 
gence, and,  if  such  speed  is  the  proximate  cause  of  an  injury,  the  railway 
company  is  liable,  in  the  absence  of  contributory  negligence.— Knopf  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  46  Atl.  747,  2  Pennewill,  392. 

[d]  (Ind.  1899)  While  the  fact  that  a  railroad  company  was  running  its 
train  through  a  city,  at  the  time  an  accident  occurred,  at  a  speed  beyond  the 
limit  fixed  by  ordinance,  constitutes  negfigence,  the  complainant,  in  order  to 
recover,  must  show  that  such  negligence  was  the  proximate  cause  of  the 
accident.— Lake  Erie  &  W.  R.  Co.  v.  Mikesell,  55  N.  E.  488,  23  Ind.  App.  895. 

[e]  (Ind.  1899)  While  a  railway  company  is  negligent  in  falling  to  give  the 
statutory  signals  on  approaching  a  crossing,  and  in  running  Its  train  through 
a  city  at  a  speed  beyond  the  limit  fixed  by  ordinance,  such  negligence  will 
not  render  the  company  liable  for  injuries,  where  the  special  findings  show  that 
such  negligence  was  not  the  proximate  cause  of  the  injury,  but  plaintiff's 
team  was  frightened  by  the  headlight  of  the  engine,  plaintiff  knowing  of  the 
approach  of  the  train. — Baltimore  &  0.  S.  W.  Ry.  Oo.  v.  Musgrave,  55  N.  E. 
496. 

[f]  (Mich.  1898)  In  approaching  a  railroad  crossing,  plaintiff  had  an  unob- 
structed view  of  the  track  at  a  distance  from  the  crossing.  He  did  not  see 
an  approaching  train  until  within  55  feet  of  the  track,  when  his  team  took 
fright,  became  unmanageable,  and  jumped  upon  it;  and  plaintiff  was  injured 
by  being  struck  by  a  train  passing  through  the  city  at  a  speed  prohibited  by 
ordinance.  Held,  that  neither  the  running  of  the  engine  at  the  prohibited 
speed  nor  the  failure  to  give  signals  for  the  crossing  was  the  proximate  cause 
of  the  injury,  and  the  company  was  not  liable. — Stahl  v.  Lake  Shore  &  M. 
S.  Ry.  Co*,  75  N.  W.  629. 

[gl  (Tex.  1900)  In  an  action  for  Injuries  sustained  at  a  railroad  crossing, 
it  appeared  that  plaintiff  was  driving  a  wagon  at  night  with  3,000  pounds  of 
ice  to  be  loaded  on  defendant's  cars;  that  on  reaching  the  crossing  he  care- 
fully looked  for  cars,  but  saw  nothing  except  the  light  of  a  switch  engine 
about  200  feet  away,  standing  still:  that  on  crossing  the  track  his  wagon  was 
struck  by  several  flat  cars  running  at  18  or  20  miles  per  hour,  and  without 
lights;  and  that  no  signal  was  given  until  it  was  impossible  for  him  to  get 
out  of  the  way.  A  city  ordinance  was  also  In  evidence,  imposing  a  fine  for 
running  railway  cars  faster  than  6  miles  per  hour.    Held,  that  defendant  was 
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guilty  of  negligence,  which  was  the  proximate  cause  of  the  injury. — Texas 
&  P.  Ry.  Oo.  v.  Moore,  56  S.  W.  248. 

£.  Gross  Negligence, 

[a]  (111.  1875)  In  an  action  against  a  railroad  company  for  injuries  causing 
the  death  of  a  person  at  a  street  crossing,  it  appeared  that  the  train  was 
running  at  a  much  higher  rate  of  speed  than  was  allowed  by  a  city  ordinance, 
and  the  crossing  was  of  such  a  character  as  to  make  it  necessary  for  the  com- 
pany to  employ  a  watchman  to  warn  persons  crossing  the  tracks  of  the  danger 
from  approaching  trains.  Held,  that  the  railroad  company  was  guilty  of  gross 
negligence.— St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Dunn,  78  111.  197. 

[bl  (111.  1877)  For  a  railroad  company  to  run  its  trains  through  a  town  at 
a  rate  of  speed  prohibited  by  law  or  ordinance  is  gross  negligence  on  its  part, 
rendering  it  liable  for  one  injured  or  killed  at  a  crossing  without  fault  on  his 
part— Chicago  &  A.  R.  Oo.  v.  Becker,  84  111.  483. 

[c]  (Tex.  1893)  Running  a  switch  engine  across  a  public  street  at  the  rate 
of  15  miles  an  hour,  and  without  giving  signals,  in  violation  of  ordinances,  is 
gross  negligence,  within  the  meaning  of  Sayles'  .Ann.  St.  art  2899,  making 
a  railroad  company  liable  for  the  gross  negligence  of  its  servants. — Texas  & 
N.  O.  Ry.  Co.  v.  Brown,  2  Tex.  Civ.  App.  281,  21  S.  W.  424. 

[d]  (Tex.  1896)  The  running  of  a  locomotive  backward  over  a  public  cross- 
ing at  15  miles  an  hour,  in  violation  of  city  ordinances,  and  without  warning, 
is  gross  negligence.  21  S.  W.  424  (1893)  reaffirmed.— Texas  &  N.  O.  Ry.  Co. 
v.  Brown  <Civ.  App.)  39  S.  W.  140. 

4.  Willful  or  Wanton  Injury. 

[a]  (Ala.  1903)  Where  defendant's  railroad  train  ran  over  a  street  crossing 
at  which  plaintiff  was  injured  at  a  rate  of  speed  exceeding  the  statutory 
limit  fixed  by  a  city  ordinance,  without  any  signal,  and  there  were  circum- 
stances authorizing  the  jury  to  find  that  the  engineer  saw  or  might  have  seen 
plaintiff  and  prevented  the  injury,  such  facts  were  sufficient  to  justify  a  re- 
covery for  an  alleged  willful  injury.— Central  of  Georgia  Ry.  Co.  v.  Partridge, 
34  South.  927. 

[b]  (Ind.  1900)  In  an  action  to  recover  for  the  alleged  willful  and  wanton 
killing  of  plaintiffs  son  at  a  crossing,  the  jury  returned  a  general  verdict  for 
plaintiff,  and  specially  found  that  the  train  was  running  15  miles  an  hour  in 
the  evening,  in  violation  of  a  city  ordinance,  without  headlight  or  lookout; 
that  the  bell  was  not  rung  nor  the  whistle  sounded  before  reaching  the  cross- 
ing, and,  though  the  engineer  did  not  see  deceased  before  the  engine  struck 
him,  he  might  have  seen  him  when  within  30  feet  of  the  cab,  and  could  not 
then  have  avoided  the  injury;  and  that  the  engineer  did  not  know  that  de- 
ceased was  on  the  track  or  in  dangerous  proximity  thereto  before  he  was 
killed.  Held,  that  such  facts  did  not  show  a  willful  and  wanton  killing  of 
deceased,  and  the  court  properly  rendered  judgment  for  defendant,  notwith- 
standing the  general  verdict  for  plaintiff. — Huff  v.  Chicago,  I.  &  L.  R.  Oo.,  56 
N.  E.  932. 

[c]  (Miss.  1902)  Where  plaintiff  was  struck,  In  a  much  frequented  part  of 
a  city,  by  a  railroad  train  approaching  from  the  rear  at  a  rate  of  speed  highly 
In  excess  of  the  statutory  limit,  and  without  giving  any  signals,  the  company 
was  guilty  of  recklessness  amounting  to  willfulness,  without  regard  to  whether 
plaintiff  was  entitled  to  be  where  he  was  struck. — Stevens  v.  Yazoo  &  M.  V. 
R.  Co.,  32  South.  311. 

6.  Contributory  Negligenoe  of  Person  Injured. 

[a]    It  is  the  duty  of  a  person,  about  to  cross  a  railroad  track,  to  look  in 
each  direction  for  an  approaching  train;  and  a  failure  to  so  look,  if  injury  re- 
sults, will  not  be  excused  because  the  train  of  the  railroad  company  may  have 
been  running  faster  than  allowed  by  a  city  ordinance. 
—(Ind.  1875)  St  Louis  &  S.  W.  Ry.  Co.  v.  Mathias,  50  Ind.  65; 
(Mo.  1885)  Taylor  v.  Missouri  Pac.  Ry.  Co.,  86  Mo.  457; 
(N.  Y.  1895)  Collins  v.  New  York,  C.  &  St.  L.  R.  Co.,  92  Hun,  563,  36  N.  Y. 

Supp.  942; 
(Tex.  1887)  Missouri  Pac.  Ry.  Co.  v.  Burnett,  3  Willson,  Civ.  Cas.  Ct  App. 
(236. 
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[b]  A  municipal  ordinance,  limiting  the  rate  of  speed  of  trains,  does  not 
relieve  a  person  at  a  street  crossing  from  exercising  ordinary  care. 

— (Ind.  1892)  Korrady  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  131  Ind.  261,  29  N.  E. 

1009; 
(Iowa,  1887)  Nosier  v.  Chicago,  B.  &  Q.  Ry.  Co.,  73  Iowa,  2G8,  34  N.  W. 

850* 
(Me.  1902)  Day  v.  Boston  &  M.  R.  R.,  52  Atl.  771,  96  Me.  207. 

[c]  (Ala.  1900)  Where  a  person  approaching  a  railway  track  at  a  street 
crossing  stopped  and  looked,  and,  seeing  a  train  rapidly  approaching,  attempted 
to  cross  in  front  of  it  and  was  killed,  she  was  guilty  of  contributory  negligence 
precluding  recovery  in  an  action  counting  on  negligence  of  the  railway  com- 
pany in  failing  to  whistle  and  ring  the  bell,  and  in  running  at  a  greater  speed 
than  permitted  by  an  ordinance,  and  so  fast  that  the  train  could  not  be  stopped 
before  it  reached  the  crossing. — Central  of  Georgia  Ry.  Co.  v.  Forshee,  27 
South.  1006. 

[d]  (Ark.  1891)  A  person  who  runs  past  a  box  car,  standing  on  one  track 
at  a  crossing,  without  looking  for  a  train  on  another  track,  is  guilty  of  con- 
tributory negligence,  though  the  train  is  running  at  an  unusual  speed. — Little 
Rock  &  Ft.  S.  Ry.  Co.  v.  Cullen,  54  Ark.  431,  16  S.  W.  169. 

[el  (Colo.  1893)  Running  a  train  at  too  rapid  a  rate  of  speed  does  not  ex- 
cuse negligence  on  the  part  of  one  injured  on  a  railroad  crossing. — Chicago,  R. 
I.  &  P.  R.  Co.  v.  Crisman,  19  Colo.  30,  34  Pac.  286. 

[f]  (Ga.  1897)  Though  a  traveler  upon  a  public  highway  in  approaching  a 
railroad  crossing  may  not  observe  that  amount  of  care  and  diligence  which 
would  be  exercised  under  like  circumstances  by  an  ordinarily  prudent  person, 
he  is  not  precluded  from  recovering  for  injuries  received  on  the  crossing  if, 
after  it  is  apparent  that  the  engineer  of  the  company  is  disobeying  Civ.  Code, 
§  2222,  requiring  the  engineer  to  check  his  speed  and  blow  the  locomotive 
whistle  from  the  whistle  post  400  feet  distant  until  such  crossing  is  reached, 
he  then  exercises  ordinary  care  and  diligence  in  endeavoring  to  escape  the 
consequences  of  the  company's  negligence. — Comer  v.  Barfield,  31  S.  B.  89, 
102  Ga.  485. 

[g]  (Ga.  1901)  Where  a  person  is  injured  by  the  running  of  a  train  over  a 
street  crossing  in  a  city  at  a  higher  speed  than  prescribed  by  ordinance,  proof 
that  the  injured  person  contributed  to  the  Injury  may  be  shown  in  mitigation 
of  damages,  or  to  defeat  a  recovery,  If  such  contribution  itself  amounted  to 
n  want  of  ordinary  care  under  the  existing  circumstances.— Central  of  Georgia 
Ry.  CO.  v.  Tribble,  38  S.  E.  356,  112  Ga.  863. 

[h]  (111.  1881)  If  plaintiff  was  negligent  in  crossing  a  railroad  track  at  a 
highway  crossing,  he  cannot  recover  for  Injuries  received  in  a  collision  with 
a  train,  though  such  train  was  going  at  a  high  rate  of  speed,  and  failed  to 
slacken  speed  upon  his  approach. — Chicago  &  A.  R.  Co.  v.  Robinson,  9  111. 
App.  (9  Bradw.)  89. 

[i]  (111.  1884)  Although  a  train  may  be  running  faster  than  the  law  allows, 
one  injured  cannot  avail  himself  of  this  fact  if  he  was  guilty  of  negligence 
in  attempting  to  cross  the  track. — Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Weisbeck, 
14  111.  App.  (14  Bradw.)  525. 

[j]  (111.  1901)  Where  a  person  is  killed  by  a  railroad  train  while  running 
at  a  greater  rate  of  speed  than  that  allowed  by  ordinance,  the  statutory  pre- 
sumption that  the  railroad  company  was  guilty  of  negligence  in  such  killing 
may  be  rebutted  by  proof  of  contributory  negligence  or  want  of  ordinary  care 
of  the  person  killed.— Illinois  Cent.  R.  Co.  v.  Bartle,  94  111.  App.  57. 

[k]  (Ind.  1900)  One  injured  by  being  struck  by  a  locomotive  at  a  crossing 
cannot  recover  therefor  where  it  appears  that,  after  he  saw  the  approaching 
train  in  time  to  stop  in  a  place  of  safety,  he  voluntarily  went  on  the  track 
in  front  of  the  engine,  though  the  train  was  being  run  at  a  rate  of  speed  pro- 
hibited by  ordinance. — Lake  Erie  &  W.  R.  Co.  v.  Pence,  55  N.  E.  1036. 

[1]  (Me.  1885)  The  mere  fact  that  a  train  was  moving  at  the  time  of  an 
accident  at  a  crossing  at  a  greater  rate  of  speed  than  that  prescribed  by  stat- 
ute is  not  of  Itself  sufficient  to  establish  negligence  or  to  warrant  a  recovery, 
unless  It  is  shown  affirmatively  that  the  accident  was  occasioned  by  such  un- 
authorized speed,  without  any  contributory  negligence  on  the  part  of  the  de- 
ceased.—State  v.  Maine  Cent.  R.  Co.,  77  Me.  538, 1  Atl.  673. 
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[m]  (Mo.  1885)  A  railroad  company  is  liable  for  striking  one  crossiug  the 
track  while  the  train  is  going  too  fast  through  a  city,  and  where,  had  it  been 
going  at  a  proper  rate  of  speed,  the  accident  would  not  have  happened, 
although  the  person  struck  was  also  negligent — Duffy  v.  Missouri  Pac.  Ry. 
0o„  19  Mo.  App.  380. 

[n]  (N.  Y.  1875)  Where  a  person  crossing  a  railroad  track  at  a  street  cross- 
ing in  a  populous  city  contributes  in  any  degree  by  his  own  negligence  to  a 
collision  by  which  he  Is  injured,  the  railroad  company  is  not  liable,  though  It 
was  guilty  of  negligence  in  running  its  train  over  the  crossing  at  too  great  a 
rate  of  speed.— Keese  v.  New  York,  N.  H.  &  H.  R.  Co.,  67  Barb.  205. 

[o]  (Ohio,  1899)  Plaintiff's  intestate  in  an  action  for  damages  was  killed 
at  a  street  crossing  where  there  were  two  tracks,  used  by  different  railroads, 
and  a  gate  and  a  flagman  were  placed  by  the  railroads  at  the  north  side  of 
the  crossing.  A  freight  train  being  about  to  pass  on  the  north  track,  this 
gate  on  the  north  side  was  being  lowered,  when  about  the  same  time  in- 
testate,  with  his  wife,  appeared  at  the  crossing  on  the  street,  and  took  a 
position  between  the  gate  and  the  railroad  tracks,  but  very  near  to  the 
sooth  track.  While  they  stood  there,  and  the  freight  train  was  passing  on 
the  north  track,  a  train  of  the  other  railroad  on  the  oouth  track,  which  was 
late,  was  approaching  at  great  speed,  in  violation  of  the  city  ordinance  in 
that  regard,  and  struck  intestate  either  because  he  stood  too  close  to  the 
track,  or  while  he  was  attempting  to  cross  the  track,  the  freight  train  having 
jnst  passed.  Held  that,  though  intestate  was  negligent,  a  recovery  might  be 
had.— Lake  Shore  &  3u.  S.  Ry.  Co.  v.  Ehlert,  19  Ohio  Clr.  Ct.  R.  177,  10  O. 
C.  D.  443. 

[p]  (Or.  1898)  There  can  be  no  recovery  for  the  death  of  one  who  was 
struck  by  a  railway  train,  at  a  grade  crossing,  where  the  evidence  showed 
that,  though  such  train  was  moving  at  a  rate  of  speed  prohibited  by  law, 
the  proximate  cause  of  the  accident  was  the  negligence  of  the  deceased  in 
approaching  such  crossing  without  exercising  due  caution. — Blackburn  v. 
Southern  Pac.  Co.,  55  Pac.  225. 

[qj  (Tex.  Civ.  App.  1901)  Where  injury  occurs  by  reason  of  the  violation 
of  a  city  ordinance  regulating  the  speed  of  railway  engines,  such  violation 
is  negligence  per  se,  though  recovery  therefor  may  be  defeated  by  contribu- 
tory negligence. — Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Erwin,  05  S.  W.  496. 

<?. Acts  in  Emergencies. 

[al  (Ala.  1900)  Where  a  person  approaching  a  railway  track  at  a  street 
crossing  stopped  and  looked,  and,  seeing  a  train  rapidly  approaching,  was 
so  bewildered  and  confused  that  she  failed  to  realize  that  it  was  safe  for 
ber  to  stop  where  she  was,  but,  instead,  went  on  the  track  and  was  killed, 
she  was  guilty  of  such  a  lack  of  ordinary  prudence  as  to  constitute  contribu- 
tory negligence,  precluding  recovery  in  an  action  counting  on  negligence  of 
the  railway  company  in  failing  to  whistle  and  ring  the  bell,  and  in  running 
at  a  greater  speed  than  permitted  by  an  ordinance,  and  so  fast  that  the  train 
could  not  be  stopped  before  it  reached  the  crossing. — Central  of  Georgia  Ry. 
Co.  v.  Forshee,  27  South.  1006. 

7.  Injury  Avoidable  Notwithstanding  Contributory  Negligence. 

[a]  (Mo.  1893)  An  instruction  that  though  decedent  was  guilty  of  negli- 
gence in  stepping  on  the  track,  and  defendant's  employes  in  charge  of  the 
engine,  after  seeing  her  danger,  could  not  have  avoided  injuring  her,  yet  if 
their  inability  to  avoid  the  injury  was  caused  by  running  at  an  illegal  speed, 
and  they  could  have  avoided  it  if  they  had  been  running  at  a  lawful  speed, 
the  negligence  of  decedent  was  no  defense  to  the  action,  was  erroneous. — 
Sullivan  v.  Missouri  Pac.  Ry.  Co.,  117  Mo.  214,  23  S.  W.  149. 

lb]  (Pa.  1863)  The  negligence  of  a  railroad  company  in  running  a  train 
through  the  populous  part  of  a  city,  at  the  rate  of  25  miles  an  hour,  rebuts 
any  presumption  of  contributory  negligence  of  a  person  run  over  and  killed 
by  the  train  while  attempting  to  cross  the  street. — Hagan  v.  Philadelphia  & 
T.  R.  R.,  5  Phlla.  179. 

S.  Comparative  Negligence. 

fa]  (111.  1878)     Under  Rev.  St.  1874,  c.  114,  §  62,  modifying  the  law  of  1865 
as  to  the  speed  of  trains  in  a  city  or  town,  the  liability  of  the  company  is 
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absolute  only  In  the  absence  of  proof  rebutting  the  statutory  presumption  of 
negligence.  Accordingly,  in  an  action  against  the  company  for  injury  to  a 
plaintiff  crossing  the  track,  he  can  only  recover  where  his  negligence,  if  any, 
is  slight,  and  that  of  the  company  gross.— Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Berlink,  2  111.  App.  (2  Bradw.)  427. 

[b]  (111.  1879)  A  person,  struck  by  a  train  of  cars  within  the  limits  of  a 
city  at  a  street  crossing,  may  recover  for  his  injuries,  if,  at  the  time  of  the 
accident,  the  train  was  running  at  an  improper  rate  of  speed  in  reference 
to  the  plaintiff's  safety,  even  if  he  was  guilty  of  slight  negligence,  provided 
the  negligence  of  the  company  was  gross  when  compared  with  that  of  the 
plaintiff.— Wabash  R.  Co.  v.  Henks,  91  I1L  406. 

9.  Effect  of  Failure  to  Enforce  Ordinance. 

[a J  (Ind.  1892)  The  fact  that  defendant  and  others  had  never  been  prose- 
cuted for  violations  of  a  city  ordinance  regulating  the  speed  of  trains  Jn  the 
city  limits,  and  that  practically  the  same  had  become  obsolete,  constituted  no 
defense  to  an  action  for  injuries  received  at  a  crossing,  caused  by  its  viola- 
tion.—Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Harrington,  131  Ind.  426,  30  N.  E.  37. 
10    Actions— Pleading. 

[al  (Ind.  1899)  In  an  action  to  recover  for  death  of  plaintiff's  child,  killed 
at  a  railway  crossing,  it  is  not  sufficient  to  aver,  by  way  of  recital,  that  de- 
fendant was  running  its  train  through  the  city  faster  than  four  miles  an 
hour,  in  violation  of  an  ordinance  some  eight  years  before;  but  it  must  be 
directly  averred  that  an  ordinance  was  in  force,  and  that  it  limited  the  speed 
of  trains  to  four  miles,  and  that  the  particular  train  was  running  beyond  such 
rate.— Lake  Erie  &  W.  R.  Co.  v.  Mikesell,  55  N.  E.  488,  23  Ind.  App.  395. 

[b]  (Ind.  1899)  A  complaint  in  an  action  to  recover  for  injuries  sustained 
at  a  railway  crossing  is  sufficient  when  it  alleges  that  defendant  was  running 
its  train  through  the  city,  at  the  time  the  accident  occurred,  at  a  speed  beyond 
the  limit  fixed  by  ordinance;  that  the  statutory  signals  on  approaching  the 
crossing  were  not  given;  and  that  the  accident  occurred  by  reason  of  such 
negligence  on  the  part  of  the  defendant;  and  that  plaintiff  was  exercising  due 
care.— Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Musgrave,  55  N.  E.  496. 

[c]  (Ind.  1900)  A  complaint  which  alleges  that  plaintiff  was  injured  at  a 
crossing  by  reason  of  the  negligence  of  defendant  in  operating  its  trains  at 
a  speed  greater  than  that  allowed  by  ordinance,  and  without  any  fault  or 
negligence  on  his  part,  is  not  demurrable  for  the  reason  that  it  does  not 
allege  that,  if  said  train  had  not  been  operated  at  such  prohibited  rate  of 
speed,  plaintiff  would  not  have  been  injured. — Lake  Erie  &  W.  R.  Co.  v. 
Pence,  55  N.  E.  1036. 

[d]  (Ohio,  1899)  Where  there  are  two  ordinances,  one  regulating  the  rate 
of  speed  allowed  to  railroad  trains  within  city  limits,  and  the  other  regulating 
the  lowering  of  the  gates  at  street  crossings,  but  one  only  of  such  ordinances 
is  pleaded  in  the  petition,  it  is  not  error  for  the  court  to  admit  both  ordinances 
in  evidence  in  an  action  for  damages  for  an  injury  at  a  railroad  crossing. — 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ehlert,  19  Ohio  Cir.  Ct  R.  177, 10  O.  O.  D.  443. 

11.  Evidence. 

[a]  (Ga.  1858)  A  particular  speed  of  running  is  required  of  railroads  at  or 
near  crossings.  It  is  not  incumbent  on  the  plaintiff,  in  an  action  arising  from 
an  alleged  violation  of  this  rule,  to  prove  that  the  speed  was  too  great,  or 
that  the  engineer  could  not  have  stopped  the  train  before  reaching  the  cross- 
ing.—Augusta  &  S.  R.  Co.  v.  McElmurry,  24  Ga.  75. 

[b]  (Ga.  1900)  Where  deceased  was  killed  by  being  struck  by  a  car  and 
it  was  claimed  that  at  the  time  of  the  accident  defendant  was  violating  a 
city  ordinance  prohibiting  the  moving  of  trains  above  a  certain  speed,  evi- 
dence that  the  engineer  who  violated  the  ordinance  was  ignorant  of  its 
existence  is  incompetent — Central  of  Georgia  Ry.  Co.  v.  Bond,  36  S.  E.  299, 
111  Ga.  13. 

[c]  (111.  1892)  Running  a  train  at  a  greater  rate  of  speed  within  a  city 
than  that  limited  by  ordinance  raises  a  presumption  of  negligence,  merely, 
in  a  case  of  an  injury  at  a  crossing,  and  it  is  error  to  charge  that  the  com- 
pany must  show,  by  preponderance  of  evidence,  that  the  excessive  speed  did 
not  cause  the  injury.— Chicago  &  N.  W.  Ry.  Co.  v.  Carpenter,  45  111.  App.  294. 
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[cc]  (111.  1898)  When  the  fact  Is  shown  that  a  railroad  company  at  the  time 
of  an  accident  was  running  its  trains  at  a  rate  of  speed  prohibited  by  law, 
a  prima  fade  liability  is  established,  and,  in  the  absence  of  proof  rebutting 
the  statutory  presumption,  it  becomes  conclusive. — Chicago,  B.  &  Q.  R.  Co. 
t.  Gunderson,  74  111.  App.  356. 

[ccc]  (HI.  1898)  Where  the  fact  that  a  train  was  running  at  a  rate  of  speed 
prohibited  by  an  ordinance  is  established,  the  presumption  is  created  by  Hurd's 
St  1897,  c.  114,  |  87,  that  the  death  was  caused  by  the  negligence  of  the  com- 
pany running  such  train,  and  is  to  be  rebutted  by  the  defendant. — Chicago  & 
A.  R.  Co.  v.  Smith,  77  111.  App.  492. 

[d]  (111.1898)  Where  a  railroad  company  runs  a  locomotive  engine  at  a 
greater  rate  of  speed  within  the  incorporated  limits  of  a  city  than  is  permitted 
by  the  ordinances,  it  is  liable  for  all  damage  done,  and  such  damage  is  pre- 
sumed to  have  been  done  by  the  negligence  of  such  railroad  company  or  Its 
agents. — Chicago  &  A.  R.  Co.  v.  Fell,  79  111.  App.  376. 

[dd]  (111.  1901)  The  fact  that  the  servants  of  a  railroad  company  ran  its 
trains  at  a  greater  rate  of  speed  than  that  allowed  by  ordinance,  within  the 
corporate  limits  of  an  incorporated  village,  is  sufficient,  prima  facie,  to  con- 
stitute negligence,  and  render  the  company  liable  for  injuries  to  persons  at 
a  crossing. — Chicago  &  E.  I.  R.  Co.  v.  Beaver,  96  111.  App.  558. 

[e]  (111.  1902)  Although  at  the  time  of  the  injury  the  railroad  may  have 
been  running  its  train  at  a  high  and  unusual  rate  of  speed,  at  a  rate  pro- 
hibited by  ordinance,  and  may  have  failed  to  comply  with  the  statute  requir- 
ing a  bell  to  be  rung  or  a  whistle  to  be  blown,  the  burden  is  still  on  the 
plaintiff  to  prove  that  the  deceased,  at  the  time  of  the  accident,  was  in  the 
exercise  of  ordinary  care  to  avoid  injury. — Imes  v.  Chicago,  B.  &  Q.  R.  Co., 
105  111.  App.  37. 

[f]  (Tex.  1898)  In  an  action  against  a  railway  company  for  damages  by 
being  run  over  at  a  street  crossing,  the  evidence  showed  that  there  were 
obstructions  preventing  a  view  of  the  track,  except  within  a  few  feet  of  the 
crossing;  that  the  train  was  running  at  a  greater  speed  than  the  ordinances 
of  the  city  permitted;  that  no  signals  were  given;  and  that  plaintiff  ap- 
proached the  crossing  in  ignorance  of  the  approaching  train.  Held  sufficient 
to  support  a  finding  that  the  company  was  negligent,  and  that  plaintiff  was 
free  from  contributory  negligence. — International  &  G.  N.  R.  Oo.  v.  Dalwigb, 
48  S.  W.  527. 

It,  Instructions. 

[a]  (Iowa,  1900)  In  an  action  for  injuries  received  at  a  railroad  crossing, 
the  court  withdrew  from  the  jury,  for  lack  of  evidence,  the  charge  of  speed 
in  excess  of  six  miles  an  hour,  as  fixed  by  ordinance,  the  claims  that  the 
bell  was  not  ringing  and  that  there  was  no  one  on  the  rear  of  the  train,  which 
was  being  pushed,  to  give  warning,  and  left  the  jury  to  determine  whether, 
under  all  the  circumstances,  the  speed  was  dangerous,  whether  proper  signals 
were  given,  and  whether  it  was  negligence  not  to  have  a  flagman  at  the  cross- 
ing. In  answer  to  the  question,  what  negligence  "caused  or  contributed  to 
the  accident?"  the  Jury  replied,  "Should  have  a  flagman."  Held  that,  as  the 
jury  may  have  considered  the  rate  of  speed  and  failure  to  give  signals  in 
determining  whether  failure  to  have  a  flagman  contributed  to  the  injury,  the 
recovery  for  plaintiff  could  not  be  said  to  be  based  alone  on  the  fact  that 
there  was  no  flagman. — Slaats  v.  Chicago  6.  W.  Ry.  Co.,  81  N.  W.  457. 

[b]  (Neb.  1902)  An  instruction  as  to  the  effect  of  running  trains  faster 
than  permitted  by  a  city  ordinance,  in  the  event  of  an  accident  at  a  crossing, 
is  not  erroneous  for  failure  to  state  that  any  such  negligence,  in  order  to 
authorize  recovery,  must  be  the  proximate  cause  of  the  injury. — Union  Pac. 
R.  Co.  v.  Ruzicka,  91  N.  W.  543. 

[c]  (N.  C.  1898)  In  an  action  for  damages  for  injuries  received  while  cross- 
ing defendant's  track,  instructions  that,  if  the  Jury  believed  the  evidence 
plaintiff's  injuries  were  not  caused  by  defendant's  negligence,  and  that  plain- 
tiff was  guilty  of  contributory  negligence,  were  properly  refused,  where  there 
ww  undisputed  testimony  that  the  crossing  was  a  public  street,  in  a  populous 
part  of  the  city;  that  plaintiff's  view  of  the  track  and  approaching  train  was 
cut  off  by  a  long  line  of  box  cars;  that  the  train  approached  the  crossing  at 
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about  20  miles  an  hour,  without  giving  any  signal  whatever;  and  that  the 
city  ordinances  prohibited  a  greater  rate  of  speed  than  8  miles  an  hour,— 
as  such  facts  constituted  negligence  per  se,  in  its  nature  gross,  and  continuing 
to  the  moment  of  the  injury.— Norton  v.  North  Carolina  R.  Co.,  29  S.  B.  886. 

[d]  (N.  C.  1901)  A  town  ordinance  limited  the  speed  of  railroad  trains 
within  the  corporate  limits,  and  in  an  action  for  the  death  of  plaintiffs  in- 
testate at  a  railroad  crossing  the  court  charged  that  if  the  train  at  the  time 
it  reached  the  crossing  was  running  at  a  greater  rate  of  speed  than  that  pre- 
scribed by  the  ordinance,  and  if  the  train  had  not  been  running  at  such  speed 
the  injury  would  not  have  occurred,  defendant  was  negligent.  Held,  that  the 
charge  was  erroneous,  in  that  it  restricted  the  consideration  of  the  excessive 
speed  to  the  actual  point  of  the  injury,  while  if  the  train  had  been  running 
within  the  limits  at  an  unlawful  rate,  and  could  not  be  stopped  in  time  to 
prevent  the  injury  at  the  crossing,  its  actual  speed  at  the  crossing  was  im- 
material.—Edwards  v.  Atlantic  Coast  Line  R.  Co.,  39  S.  E.  730,  129  N.  C.  7a 

[el  (Ohio,  1899)  In  an  action  to  recover  for  the  killing  of  plaintiff's  in- 
testate by  defendant's  train,  a  charge  that  if  defendant  did  not  run  its  train 
within  the  five  mile  per  hour  limit  of  an  ordinance,  or  if  it  failed  to  blow  its 
whistle  and  ring  its  bell  until  the  crossing  where  the  accident  occurred  was 
passed,  these  acts,  or  either  of  them,  would  be  such  negligence  as  would  en- 
title plaintiff  to  recover  if  deceased  was  not  guilty  of  contributory  negligence, 
was  erroneous,  and  prejudicial  to  defendant,  in  that  it  omitted  the  qualifica- 
tion that  failure  to  obey  the  ordinance  or  statute  should  have  been  the  proxi- 
mate cause  of  the  accident. — Cincinnati,  H.  &  D.  R.  Co.  v.  Murphy,  18  Ohio 
Cir.  Ct.  R.  298,  10  O.  C.  D.  195. 

[f]  (Tex.  1890)  As  plaintiff  was  about  to  drive  across  defendant's  tracks, 
after  having  exercised  due  care  to  ascertain  the  approach  of  trains,  the  sud- 
den approach  of  a  train  which  she  had  not  noticed  frightened  her  horse,  in 
consequence  of  which  she  was  thrown  from  the  buggy.  Held,  that  an  in- 
struction that,  "if  the  train  was  running  at  a  rate  of  speed  greater  than  that 
limited  by  an  ordinance  of  the  city,  and  in  excess  of  what  an  ordinarily 
skillful  and  prudent  man  engaged  in  the  business  would  employ,  in  view  of 
the  probable  danger  at  the  crossing,  and  if,  in  consequence  of  this  speed, 
the  train  came  so  close  to  plaintiff's  horse  that  plaintiff  was  thrown  from  the 
buggy  in  consequence  of  the  horse  becoming  frightened,  and  plaintiff  did  not 
contribute  directly  to  her  injury,  then  defendant  is  liable,"  is  correct— Gulf, 

0.  &  S.  F.  Ry.  Co.  v.  Breitling  (Sup.)  12  S.  W.  1121. 

IS.  Findings. 

[a]  (Ohio,  1899)  In  an  action  for  an  Injury  at  a  railroad  crossing,  resulting 
in  death,  a  general  verdict  for  plaintiff  will  not  be  set  aside  because  of  special 
findings  that  deceased,  on  approaching  the  crossing  in  a  buggy,  had  storm 
curtains  up,  was  driving  in  a  trot,  with  the  lines  running  through  a  storm 
apron  in  front  of  her,  and  did  not  slacken  her  speed  before  crossing,  when 
it  appears  that  the  train  was  going  25  miles  an  hour,  in  violation  of  a  city 
ordinance  which  restricted  it  to  5.— Baltimore  &  O.  Ry.  Co.  v.  Stoltz,  18  Ohio 
Cir.  Ct  R.  93,  9  O.  C.  D.  638. 

VI.  Injuries  to  Persons  on  or  Near  Track. 

1,  Negligence  in  General. 

[a]  The  violation  of  an  ordinance  regulating  the  speed  of  trains  within 
the  city  limits  is  negligence  per  se. 

— (Ind.  1892)  Pennsylvania  Co.  v.  Horton,  132  Ind.  189,  31  N.  E.  45; 

(Mo.  1893)  Schlereth  v.  Missouri  Pac.  Ry.  Co.,  115  Mo.  87,  21  S.  W.  1110; 
(1896)  Prewitt  v.  Missouri,  K.  &  T.  Ry.  Co.,  134  Mo.  615,  36  S.  W.  667. 

[b]  The  mere  fact  that  a  train  which  caused  an  injury  to  a  person  on 
the  track  was  running  at  a  speed  prohibited  by  an  ordinance,  which  merely 
prescribed  a  penalty  for  its  violation,  is  not,  per  se,  conclusive  proof  of  negli- 
gence. 

— (N.  Y.  1860)  Brown  v.  Buffalo  &  S.  L.  R.  Co.,  22  N.  Y.  191; 
(Or.  1893)  Beck  v.  Portland  &  V.  Ry.  Co.,  25  Or.  32,  34  Pac.  753. 

[c]  (111.  1889)  The  jury  may  be  instructed  that  the  running  of  a  train 
within  corporate  limits,  at  a  greater  rate  of  speed  than  is  permitted  by   a 
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dty  ordinance,  Is  an  act  of  negligence,  which,  in  case  of  an  accident  ensuing, 
will  Justify  a  recovery  by  a  person  injured  therein,  while  himself  exercising 
proper  care. — Terre  Haute  &  I.  R.  Co.  v.  Voelker,  31  I1L  App.  314,  affirmed 
(1889)  129  111.  540,  22  N.  E.  20. 

[d]  (111.  1895)  The  running  of  trains  in  towns  and  cities  at  a  greater  rate 
of  speed  than  is  allowed  by  ordinance  is  prima  facie  negligence,  and,  where 
such  speed  is  the  proximate  cause  of  an  Injury,  the  company  is  liable.— Chi- 
cago &  A.  R.  Co.  v.  Winters,  65  111.  App.  435. 

[e]  (111.  1897)  Under  Hurd's  Rev.  St.  1893,  c.  114,  §  87,  making  a  railroad 
company  "liable  to  the  person  aggrieved  for  all  damages  done  to  the  person 
or  property  by  [a]  train,  locomotive,  engine,  or  car,"  resulting  from  its  going 
at  a  greater  rate  of  speed  than  allowed  by  a  city  ordinance,  the  company  is 
liable  for  the  frightening  of  horses  by  a  train  going  faster  than  is  allowed 
by  ordinance,  though  no  actual  collision  occurs.  Judgment  (1896)  68  111.  App. 
355,  affirmed.— Illinois  Cent  R.  Co.  v.  Crawford,  48  N.  E.  679,  169  111.  554. 

[f]  (111.  1900)  Plaintiff,  a  child  15  months  old,  who  was  trespassing  on  de- 
fendant's railroad  tracks,  was  struck  by  an  engine,  and  sued  the  company. 
Its  mother  testified  that  the  engine  was  running  10  miles  an  hour,  contrary 
to  an  ordinance,  and  that  the  engineer  and  fireman  were  not  keeping  a  look- 
out She  testified,  further,  that  after  walking  50  feet,  to  where  the  child 
lay,  she  could  make  out  the  engine  number,  and  that  no  one  was  keeping 
watch  in  the  cab.  The  rails  were  in  a  bad  condition,  and  the  engine  was 
required  to  stop  50  feet  further  on  because  of  a  switch.  The  engineer  and 
fireman  testified  that  they  were  running  4  or  5  miles  an  hour.  Held,  that 
the  court  properly  directed  a  verdict  for  defendant,  since  the  evidence  failed 
to  establish  negligence.— Cowley  v.  Chicago  &  A.  R.  Co.,  87  111.  App.  123. 

[g]  (111.  1902)  The  act  of  a  railroad  company  In  running  Its  train  at  a  rate 
of  speed  prohibited  by  an  ordinance  is  negligence  per  se,  and  such  negligence 
Is  prima  facie  presumed  to  have  caused  the  death  of  one  struck  by  the  train. 
—Illinois  Cent.  R.  Co.  v.  Eicher,  100  111.  App.  599. 

[h]  (111.  1902)  A  railroad  company  is  negligent  in  running  its  train  back- 
ward through  a  public  street  in  the  most  populous  part  of  a  city  at  a  rate 
of  speed  In  excess  of  that  permitted  by  the  ordinance,  with  no  one  stationed 
on  the  train  or  premises  to  give  warning  of  the  approach  of  the  train,  and 
detaching  the  caboose,  and  kicking  It  back  to  pass  a  switch;  the  other  part 
of  the  train  following  rear  end  forward. — Illinois  Cent.  R.  Co.  v.  Jernlgan, 
101  111.  App.  1,  judgment  affirmed  65  N.  E.  88. 

[II  (Kan.  1898)  The  failure  of  defendant  to  observe  the  provisions  of  an 
ordinance  limiting  the  speed  of  railway  trains  within  the  city  to  6  miles  an 
hour,  by  running  its  train  at  a  speed  of  15  miles  an  hour,  was  negligence  of 
which  the  deceased  could  have  legally  complained  had  she  survived  the  in- 
jury, although,  at  the  time,  she  was  upon  the  defendant's  unfenced  track,  not 
at  any  street  crossing,  and  without  license  of  the  company  thereto. — Erb  v. 
Morasch,  54  Pac.  823. 

[j]  (Kan.  1900)  Where  the  uncontroverted  evidence  was  that  defendant's 
train  was  running  at  a  speed  in  excess  of  the  rate  allowed  by  the  city  ordi- 
nance at  the  time  it  struck  and  injured  plaintiff's  child,  who  was  on  the  track, 
it  was  not  error  to  charge  that  defendant  was  guilty  of  negligence  in  running 
its  train  at  such  a  rate  of  speed. — Kansas  City  Suburban  Belt  Ry.  Co.  v. 
Herman.  62  Pac.  543. 

[kl  (Ky.  1900)  Running  a  train  through  railroad  yards  in  a  city  at  a  speed 
exceeding  the  limit  prescribed  by  a  city  ordinance  is  not  negligence,  permit- 
ting recovery  by  one  injured  while  standing  on  the  track. — Ward's  Adm'r  v. 
Illinois  Cent.  R.  Co.,  56  S.  W.  807. 

[11  (Miss.  1900)  Code  1892,  §  3546,  enacts  that  railroad  companies  may  run 
their  engines  and  cars  through  cities,  towns,  and  villages  at  the  rate  of  six 
miles  an  hour.  One  was  Injured,  while  walking  along  a  path  made  by  pedes- 
trians parallel  to  a  railroad  track,  by  being  struck  by  a  rod  projecting  from 
one  of  defendant' 8  freight  cars,  running  at  a  greater  speed  than  six  miles  an 
hour  within  a  corporated  town.  Held  that,  to  entitle  plaintiff  to  recover  for 
the  injury  because  of  the  excessive  speed,  the  speed  must  have  been  the 
proximate  cause  of  the  injury,  and  the  plaintiff  must  have  been  free  from  con- 
trlbntorr  negligence,  unless  the  injury  was  willfully,  wantonly,  or  recklessly 
inflicted.— Alabama  &  V.  Ry.  Co.  v.  Carter,  27  South.  993,  77  Miss.  511. 
60C.C.A.— 2 
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[m]  (Mo.  1897)  Where  a  railroad  train  was  run  in  a  city  at  an  illegal  rate 
of  speed,  and  the  death  of  a  boy  was  the  immediate  result  thereof,  these 
facts  authorize  recovery,  unless  negligence  of  the  boy  is  shown.— Graney  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  Sup.)  38  S.  W.  969. 

[n]  (Mo.  1900)  In  an  action  against  a  railroad  to  recover  for  injuries  to  a 
boy,  where  the  plaintiff  claims  he  was  sucked  under  the  train  by  the  current 
of  air  put  in  motion  by  the  train  while  running  at  a  rate  of  speed  prohibited 
by  ordinance,  the  defendant  cannot  be  held  liable  where  it  is  not  shown  that 
he  knew  that  such  excessive  speed  would  have  produced  such  a  result,  or  that 
a  reasonably  prudent  man  would  have  apprehended  it.— Graney  v.  St  Louis, 

1.  M.  &  S.  Ry.  Co.,  57  S.  W.  276,  157  Mo.  666,  50  L.  R.  A.  153. 

[ol  (Mo.  1900)  The  fact  that  deceased  was  struck  and  killed  while  crossing 
defendant's  tracks  in  its  yards,  and  not  at  a  place  used  for  crossing,  does  not 
absolve  defendant  from  observance  of  an  ordinance  regulating  the  speed  of 
trains,  since  such  ordinance  applies  to  all  parts  of  the  city. — Jackson  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.,  58  S.  W.  32,  157  Mo.  621. 

[p]  (S.  C.  1903)  In  deciding  whether  a  railroad  company  was  negligent  in 
running  its  trains  at  a  point  not  a  street  crossing,  failure  to  observe  the  re- 
quirements of  an  ordinance  regulating  the  speed  of  trains  across  streets  may 
be  considered.— Jones  v.  Charleston  &  W.  C.  Ry.  Co.,  43  S.  B.  884. 

2.  Gross  or  Culpable  Negligence. 

[a]  (Ala.  1887)  Running  a  train  through  the  corporate  limits  of  a  city  at 
a  greater  rate  of  speed  than  that  prescribed  by  the  city  ordinance,  unless 
that  be  unreasonable,  is  per  se  culpable  negligence. — South  &  N.  A.  R.  Ob.  v. 
Donovan,  84  Ala.  141,  4  South.  142. 

[bl  (111.  1903)  Running  a  train  at  a  speed  prohibited  by  ordinance  is  not  of 
itself  gross  negligence.  Judgment  (1902)  100  111.  App.  599,  reversed. — Illinois 
Cent.  R.  Co.  v.  Eicher,  67  N.  E.  376,  202  111.  556. 

[e]  (Wis.  1899)  A  bright,  intelligent  boy,  10  years  of  age,  was  walking 
along  the  side  of  a  railroad  track  within  a  portion  Inclosed  by  fences  and 
cattle  guards,  where  persons  other  than  employe's  were  prohibited  by  statute 
from  going.  The  boy  had  been  told  by  his  parents  not  to  go  there,  and  he 
knew  it  was  dangerous.  A  short  distance  from  a  street,  and  within  the 
cattle  guards,  he  was  struck  by  an  engine  while  attempting  to  cross  in  front 
of  It.  There  was  no  evidence  that  either  the  engineer  or  fireman  saw  him, 
or  that  his  clothing  was  such  as  to  attract  attention.  Held,  that  the  company 
was  not  grossly  negligent,  though  the  train  was  running  at  an  unlawful 
speed,  and  the  bell  was  not  rung  before  and  while  crossing  the  street  as 
required  by  statute.— Schug  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  78  N.  W.  1090. 

S.  Willful  or  Wanton  Injuries. 

[a]  (III.)  Where  the  ordinances  of  a  city  prohibit  railway  companies  from 
running  their  trains,  in  the  city,  at  a  greater  rate  of  speed  than  6  miles  an 
hour,  the  running  of  a  train  at  15  miles  an  hour,  resulting  in  the  death  of 
one  wrongfully  on  the  track,  will  not  make  the  injury  willful  or  wanton  on 
the  part  of  the  company. — (1876)  Illinois  Cent.  R.  Co.  v.  Hetherington,  83  ID. 
510;  (1885)  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Andres,  16  111.  App.  (16  Bradw.) 
292. 

[bl  (III.  1888)  Where  plaintiff's  testimony  shows  that  deceased  was  killed 
by  a  moving  engine  while  trespassing  on  the  track,  and  where  the  only  proof 
of  wanton  or  willful  negligence  of  the  company  is  that  the  engine  was 
moving  faster  than  allowed  by  ordinance,  a  nonsuit  Is  properly  granted. — 
Blanchard  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  126  111.  416,  18  N.  E.  799,  0  Am. 
St.  Rep.  630. 

[cl  (111.  1892)  In  an  action  against  a  railroad  company  for  the  death 
of  a  trespasser  on  Its  track,  the  evidence  showed  that  the  train  which  commit- 
ted the  injury  was  running  35  miles  an  hour  in  a  crowded  portion  of  a  large 
city,  in  violation  of  a  city  ordinance;  that  at  the  place  where  the  accident 
occurred  the  track  was  unguarded,  and  appeared  to  be  on  a  public  street, 
and  was  being  crossed  daily  by  pedestrians;  that  the  engineer  might  have 
seen  the  deceased  when  the  train  was  125  feet  distant;  that  no  bell  -was 
rung;  and  that  the  whistle  was  not  blown  until  the  engine  was  about  5  or 
10  feet  from  the  deceased.    Held,  that  there  was  sufficient  proof  of  such  gross 
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negligence  as  evidences  willfulness  to  Justify  submitting  the  case  to  the 
jury.— Lake  Shore  &  M.  S.  Ry.  Co.  v.  Bodemer,  139  111.  506,  29  N.  E.  692, 
32  Am.  St.  Rep.  218,  affirming  (1889)  33  111.  App.  479. 

[d]  (111.1896)  In  an  action  for  personal  injuries,  the  fact  that  the  train 
was  running  at  a  greater  rate  of  speed  than  allowed  by  the  ordinances  is  not 
evidence  of  willfulness;  and  neither  is  the  fact  that  the  train  was,  In  viola- 
tion of  the  rules  of  the  company,  running  past  a  station  at  which  a  suburban 
train  was  stopping  for  passengers. — Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wurl,  62 
111.  App.  381. 

le]  (111.1898)  The  fact  that  a  train,  at  the  time  it  struck  and  killed  a 
person  on  the  track,  was  running  at  a  greater  speed  than  permitted  by  a 
municipal  ordinance,  but  not  at  a  high  or  dangerous  rate  of  speed,  while, 
under  the  statute,  it  raises  a  presumption  of  negligence,  does  not  justify  an 
Inference  that  the  injury  was  willful  or  wanton. — Chicago  &  E.  I.  R.  Co.  v. 
Argo,  82  I1L  App.  667. 

[f]  (111.  1900)  The  fact  that  a  railroad  company  is  running  its  train  at  a 
greater  rate  of  speed  than  allowed  by  ordinance  does  not  relieve  persons 
crossing  its  tracks  from  the  exercise  of  ordinary  care,  nor  can  the  speed 
of  the  train  alone  be  regarded  as  furnishing  a  sufficient  reason  for  holding 
that  an  injury  was  willful  or  wanton. — Jelinski  v.  Belt  Ry.  Oo.,  86  111. 
App.  535. 

[g]  (Ind.  1873)  Where  a  locomotive  is  running  at  a  rate  of  speed  declared 
to  be  unlawful  by  the  ordinances  of  the  city,  or  is  run  backwards  without  a 
watchman  on  the  rear  contrary  to  such  ordinances,  the  act  is  not,  merely  be- 
cause of  the  violation  of  the  ordinance,  indicative  of  an  intent  to  commit 
an  injury,  nor  is  it  conclusive  evidence  of  negligence.— Scudder  v.  Indianapolis, 
P.  &  C.  Ry.  Co.,  Wils.  481. 

[h]  (Ind.  1894)  The  fact  that  a  railroad  company  runs  its  trains  at  a  pro- 
hibited rate  of  speed  through  the  city  limits  does  not  absolve  a  person  on 
the  track  from  the  duty  of  exercising  ordinary  care  for  his  safety,  unless  he  is 
willfully  injured. — Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  36  N.  E.  32. 

[i]  (Mo.  1901)  Plaintiff  was  struck  by  defendant's  train  while  standing  in 
a  space  between  the  tracks  at  a  depot  platform.  There  was  room  between 
the  tracks  so  that  a  person  could  stand  unharmed  while  the  train  passed  by. 
The  headlight  of  such  train  was  lighted,  and  plaintiff  could  have  seen  the 
train  had  he  looked  and  listened;  and  he  was  thoroughly  familiar  with  the 
time  and  manner  of  the  train's  coming,  being  accustomed  to  meet  them  as  a 
hotel  porter.  Httdf  that  defendant's  servants  were  not  guilty  of  such  willful 
or  wanton  disregard  of  human  life  as  to  render  defendant  liable  for  plaintiff's 
injuries  despite  his  contributory  negligence,  because  the  train  entered  the 
depot  at  a  speed  slightly  in  excess  of  the  ordinance,  and  the  engineer  could 
have  seen  the  place  on  which  plaintiff  was  struck  in  time  to  have  stopped 
the  train  before  reaching  it— Tanner  v.  Missouri  Pac.  Ry.  Co.,  61  S.  W.  826, 
161  Mo.  497. 

4.  Proximate  Cause  of  Injury. 

[a]  (U.  S.  1902)  Where  the  jury  were  instructed  that  a  railway  company 
is  guilty  of  negligence  when  it  runs  a  train  within  the  city  limits  faster  than 
permitted  by  ordinance,  but  that  such  violation  of  law  does  not  of  itself 
render  the  company  liable  to  one  injured,  but  that  it  must  appear  that  such 
injury  was  the  direct  result  of  the  speed  at  which  the  train  was  traveling, 
there  was  no  error. — Kansas  City  Suburban  Belt  Ry.  Co.  v.  Herman,  68  Pac. 
46,  judgment  affirmed  23  Sup.  Ct.  24,  187  U.  S.  63,  47  L.  Ed.  76. 

[b]  (Colo.  1902)  Where  plaintiff's  horses  became  frightened  by  the  approach 
of  a  railroad  train  running  at  an  excessive  rate  of  speed,  and  blowing  off 
steam,  by  reason  of  which  plaintiff  was  injured,  and  plaintiff,  when  he 
saw  the  train  approaching,  endeavored  to  turn  the  team  into  another  street, 
and  could  have  done  so  if  the  train  had  been  running  at  the  prescribed  speed, 
a  verdict  finding  that  the  excessive  speed  was  the  proximate  cause  of  the 
Injury  was  sustained  by  the"  evidence. — Colorado  Midland  Ry.  Co.  v.  Robbing, 
71  Pac  371. 

[c]  (Md.  1884)     Kunning  an  engine  at  a  greater  speed  than  permitted  by  a 
town  ordinance  Is  not  negligence  conclusively  entitling  an  injured  person  to 
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recover,  unless  a  causal  connection  be  shown  between  tbe  Injury  and  the  neg- 
lect—Philadelphia, W.  &  B.  R.  Co.  v.  Stebbing,  62  Md.  504. 

[d]  (Mo.  1897)  When  half  a  train  had  passed,  a  boy  standing  two  or  three 
feet  from  the  track  was  seen  to  turn,  and  fall  in  the  direction  the  train  was 
moving,  and  to  roll  over  on  the  ground,  his  legs  thereby  going  on  the  rail. 
An  expert  gave  the  opinion  that  the  accident  occurred  by  reason  of  the  suction 
of  air  currents,  which  would  not  have  happened  had  the  train  moved  so 
slowly  as  not  to  have  violated  the  city  ordinance.  Held,  that  the  negligence 
of  the  railroad  company  in  violating  the  ordinance  was  the  proximate  cause 
of  the  injury.— Graney  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  Sup.)  41  S. 
W.  246. 

[e]  (Mo.  1891)  In  an  action  against  a  railroad  company  for  the  killing  of 
a  child  by  reason  of  the  negligent  running  of  its  train,  it  appeared  that  the 
track  was  straight  for  a  distance  of  from  one-quarter  to  one-half  a  mile 
before  reaching  the  place  where  the  child  was  run  over,  and  that,  had  the 
train  been  running  at  6  miles  an  hour,  the  rate  of  speed  prescribed  by  the 
city  ordinance,  it  could  have  been  stopped  within  a  distance  of  40  feet 
but  that  it  required  from  100  to  400  feet  to  stop  while  at  the  speed  at  which  it 
was  running.  Held,  that  the  jury  could  find  as  a  fact  that  the  excessive  speed 
was  the  proximate  cause  of  the  accident — Tobin  v.  Missouri  Pac.  Ry.  Co. 
(Sup.)  18  S.  W.  996. 

[f]  (Mo.  1900)  In  an  action  for  the  killing  of  plaintiff's  husband  by  one  of 
defendant's  trains,  running  at  a  rate  of  speed  prohibited  by  ordinance,  an 
instruction  that,  even  if  the  jury  should  find  that  the  train  was  running  in 
violation  of  the  ordinance,  still  they  could  not  find  for  plaintiff  unless  they 
also  found  that  after  the  engineer  discovered  deceased  on  the  track,  he 
could  have  stopped  the  train  in  time  to  prevent  injury  had  he  been  run- 
ning not  to  exceed  the  rate  allowed,  should  have  been  given,  since  plaintiff 
should  show  that  her  husband's  death  was  caused  by  the  excessive  speed 
of  the  train.— Jackson  v.  Kansas  City,  Ft  S.  &  M.  R.  Co.,  58  S.  W.  32,  157 
Mo.  621. 

[g]  (Tex.  1897)  Negligence  of  a  railroad  company  in  running  its  trains 
through  its  yards  at  a  greater  speed  than  allowed  by  law,  whereby  an  em- 
ploys was  killed,  did  not  render  the  company  liable,  unless  it  was  the  prox- 
imate cause  of  the  death,  and  it  could  not  have  been  the  proximate  cause 
unless  ordinary  prudence  admonished  those  operating  the  train  that  such  ex- 
cess of  speed  would  probably  result  in  injury  in  the  yards.— Houston,  E.  & 
W.  T.  Ry.  Co.  v.  Powell  (Tex.  Civ.  App.)  41  S.  W.  695. 

[h]  (Tex.  1899)  While  running  a  train  through  a  city  at  a  rate  of  speed 
greater  than  that  allowed  by  ordinance  and  failing  to  ring  the  bell  constitute 
negligence,  to  render  such  negligence  actionable  it  must  in  some  manner 
have  occasioned  the  injury  complained  of. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Cardena,  54  S.  W.  312. 

[i]  (Tex.  1903)  The  violation  of  a  city  ordinance  published  pursuant  to 
legislative  authority,  regulating  the  speed  of  railroad  trains  within  the  city 
limits,  is  negligence  per  se,  and,  if  such  negligence  is  the  proximate  cause  of 
an  injury,  may  form  the  basis  for  the  recovery  of  civil  damages. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Owens,  75  S.  W.  579. 

[j]  (Wis.  1899)  In  an  action  against  a  railroad  company  to  recover  for 
personal  injuries  sustained  by  plaintiff,  caused  by  his  horses  being  frightened 
at  one  of  defendant's  engines,  and  running  away,  the  fact  that  the  engine 
was  running  faster  than  allowed  by  ordinance  is  immaterial,  as  that  was  not 
the  proximate  cause  of  the  injury. — Walters  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
80  N.  W.  451,  104  Wis.  251. 

5.  Contributory  Negligence  of  Person  Injured, 

[a]  (111.  1885)  The  fact  that  a  railroad  train  is  being  operated  within  the 
limits  of  a  city  at  a  rate  of  speed  forbidden  by  ordinance  does  not  excuse  a 
person  on  the  track  from  exercising  ordinary  care  for  his  own  safety. — St 
Louis,  A.  &  T.  H.  R.  Co.  v.  Andres,  16  111.  App.  (16  Bradw.)  292. 

[b]  (La.  1902)  Where  a  train  was  running  through  a  town  at  an  unlawful 
rate  of  speed,  and  a  traveler  was  attempting  to  cross  the  track,  and  when  it 
became  apparent  to  the  engineer  that  he  would  attempt  to  cross  it  was  too 
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late  to  check  the  train,  as  the  last  chance  to  avoid  the  accident  was  with 
the  traveler,  he  was  responsible  for  the  accident,  notwithstanding  the  negli- 
gence of  the  railway  company. — Barn  hi  11  v.  Texas  &  P.  Ry.  Co.,  33  South.  63, 
109  La.  43. 

[c]  (Miss.  1900)  No  recovery  can  be  had  for  the  killing  of  a  person  by  a 
train  running  through  an  incorporated  town  at  an  illegal  rate  of  speed,  when 
the  negligence  of  deceased  contributed  to  his  death.— Collins  v.  Illinois  Cent 
R.  Co.,  27  South.  837,  77  Miss.  855. 

[d]  (Mo.  1899)  Plaintiff,  in  attempting  to  cross  four  tracks  of  defendant 
in  the  heart  of  a  city  at  5  o'clock  on  a  dark,  foggy,  smoky  morning,  was 
knocked  down  and  injured  by  an  engine  puBhing  12  cars,  on  which  there  was 
no  light,  and  which  were  running  at  a  higher  rate  of  speed  than  allowed  by 
ordinance,  and  without  sounding  bell  of  whistle.  Plaintiff  testified  that  be- 
fore crossing  he  stopped  and  listened,  but  did  not  see  or  hear  any  train,  and 
that,  on  account  of  the  fog  and  darkness,  a  car  was  not  distinguishable 
further  than  a  few  feet  Htld,  that  a  peremptory  instruction  in  favor  of  de- 
fendant was  properly  refused,  since  the  rule  that,  where  physical  facts  show 
that  plaintiff  did  not  observe  the  precautions  of  looking  and  listening,  the 
verdict  must  be  for  defendant,  notwithstanding  plaintiff's  testimony  that  he 
did  look  and  listen,  had  no  application  to  the  facts  of  the  case. — Covell  v. 
Wabash  R.  Co.,  82  Mo.  App.  180. 

[e]  (Mo.  1900)  In  an  action  to  recover  for  injuries  to  a  boy  by  a  train, 
claimed  to  have  been  caused  by  the  unlawful  rate  of  speed  at  which  it  was 
running,  it  is  not  error  to  instruct  that  the  boy  had  no  right  to  presume 
that  the  train  was  running  at  less  than  the  rate  limited  by  ordinance,  when, 
by  looking,  he  could  see  that  it  was  moving  faster,  and  it  is  shown  that  the 
boy  was  a  bright  boy,  and  familiar  with  the  movements  and  speed  of  trains 
at  the  place  where  the  injury  occurred. — Graney  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  57  S.  W.  276,  157  Mo.  666,  50  L.  R.  A.  153. 

[(]  (Mo.  1900)  Plaintiffs  intestate  tried  to  cross  defendant  company's 
tracks  in  front  of  a  train,  whose  approach  could  be  seen  several  thousand 
feet  The  engine  had  whistled  a  short  interval  before,  the  bells  were  ringing, 
and  the  gates  were  down.  He  was  struck  by  the  train  and  killed.  Held, 
that  he  was  guilty  of  contributory  negligence,  and  plaintiff  could  not  recover, 
notwithstanding  the  train  was  running  at  a  higher  rate  of  speed  than  per- 
mitted by  a  city  ordinance.— Peterson  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  57  S. 
W.  709,  156  Mo.  552. 

[gl  (Ohio,  1902)  There  can  be  no  recovery  for  the  death  of  a  person  who  at- 
tempted to  cross  a  railroad  track  in  broad  daylight  at  a  point  where  there 
was  an  unobstructed  view  of  the  track  for  a  mile  in  the  direction  from 
whence  the  train  came,  without  an  exercise  of  any  of  the  vigilance  required 
by  law  at  such  places,  and  it  does  not  appear  that  anything  could  have  been 
done  to  save  such  person  after  he  was  seen  by  servants  of  the  railway  com- 
pany, notwithstanding  the  train  may  have  been  running  at  an  unlawful  rate 
of  speed,  and  though  no  bell  or  whistle  was  sounded. — Lake  Shore  &  M.  S. 
Ry.  Co.  v.  Landphair,  23  Ohio  Cir.  Ct.  R.  435. 

[hi  (Tex.  1899)  Defendants  were  running  their  train  along  a  street  of  a 
city  at  a  greater  speed  than  was  allowed-  by  ordinance,  and  failed  to  give 
statutory  signals.  Plaintiff's  daughter  stepped  on  the  track  while  the  train 
was  about  100  yards  distant,  and  walked  about  25  steps  before  she  was 
struck  and  killed.  At  the  time  she  had  a  fabric  over  her  head,  but  whether 
it  was  so  placed  about  her  head  and  eyes  as  to  prevent  her  from  hearing  or 
seeing  the  train  the  evidence  did  not  make  clear.  There  was  no  evidence  as 
to  whether  she  looked  or  listened.  It  also  appeared  that  the  engine,  in  ap- 
proaching the  place  where  deceased  was  struck,  was  making  a  noise  that 
could  be  heard  for  some  distance.  Held,  that  it  could  not  be  conclusively  pre- 
sumed that  deceased  was  guilty  of  contributory  negligence. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Cardena,  54  S.  W.  312. 

[II  (Wis.  1898)  Though  Laws  1891,  c.  467,  declares  railroads  liable  to  any 
person  injured  for  all  damages  caused  by  trains  running  at  excessive  speed 
in  cities,  contributory  negligence  defeats  recovery. — Schneider  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  75  N.  W.  169. 
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6.  Injuries  Avoidable  Notwithstanding  Contributory  Negligence. 

[a]  (Miss.  1888)  Code,  §  1047,  prohibiting  locomotives  from  being  run 
through  towns,  etc.,  at  a  greater  speed  than  six  miles  an  hour,  does  not  make 
a  company  liable  for  injury,  by  an  engine  running  In  violation  of  the  statute, 
to  a  person  walking  on  the  track  without  looking  or  listening  for  engines, 
unless  it  appear  that  the  company's  servants  saw  such  person  before  the  ac- 
cident.—Strong  v.  Canton,  A.  &  N.  R.  Co.,  3  South.  465. 

[b]  (Ohio,  1898)  Where  a  train  by  which  decedent  was  killed  was  running 
at  a  greater  speed  than  the  city  ordinance  permitted,  and  a  dangerous  speed 
for  that  locality,  without  sounding  the  whistle  or  ringing  the  bell  continuously 
as  required  by  statute,  and  the  men  on  the  engine  discovered  the  decedent 
when  the  engine  was  100  feet  from  him,  and,  the  danger  signal  being 
sounded,  he  stood  apparently  in  a  dazed  condition,  hesitating  what  to  do, 
and  they  failed  to  stop  the  train,  which  might  have  been  done  with  proper 
appliances  within  eight  or  ten  feet,  if  it  was  running  at  the  slow  rate  of 
speed  claimed  by  them,  the  plaintiff  would  be  entitled  to  recover,  notwith- 
standing decedent's  contributory  negligence  in  failing  to  look  and  listen.— 
Cincinnati,  H.  &  D.  R.  Co.  v.  Murphy,  17  Ohio  Cir.  Ct.  R.  223,  9  O.  C.  D.  703. 

[c]  (Wis.  1890)  The  accident  occurred  while  plaintiff's  five-year  old  child, 
in  company  with  a  woman,  was  walking  on  a  railroad  bridge  within  the  city 
limits.  The  train  was  running  over  25  miles  an  hour,  the  rate  prescribed  by 
statute  being  6  miles  an  hour.  The  engineer  actually  saw  the  persons  on  the 
bridge  when  965  feet  from  them.  He  could  have  stopped  the  train  within 
700  feet,  had  it  been  running  6  miles  an  hour.  T£e  persons  were  visible  to 
the  engineer  when  1,200  feet  from  them,  and  he  could  have  stopped  the  train 
within  1,000  feet,  at  the  rate  it  was  then  running.  Held,  that  a  verdict  for 
plaintiff  was  warranted. — Hooker  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  76  Wis. 
542,  44  N.  W.  1085. 

7.  Effect  of  Failure  to  Enforce  Ordinance. 

[a]  (Tex.  1902)  Where  an  ordinance  made  it  a  misdemeanor  to  run  trains 
in  any  part  of  a  city  at  greater  than  a  certain  speed  without  continually 
ringing  the  bell,  neglect  of  the  municipal  authorities  to  enforce  such  ordinance 
in  a  part  of  the  city  did  not  excuse  a  violation  there,  so  as  to  relieve  a  rail- 
road company  from  liability  for  injuries  caused  by  a  violation  of  the  ordi- 
nance.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  66  S.  W.  588,  rehearing  granted 
67  S.  W.  788. 

8.  Actions— Pleading. 

La]  (Ind.  App.  1899)  A  complaint  for  the  death  of  a  child,  alleging  that 
defendant's  engineer  could  have  seen  the  child  on  the  track  if  he  had  looked, 
but  that  he  negligently  failed  to  see  her;  that  he  was  carelessly  and  reck- 
lessly running  the  engine  at  an  unlawful  rate  of  speed,  and  by  reason 
thereof  was  unable  to  control  the  train,  and  stop  it,  on  seeing  the  child; 
and  that  she  was  willfully,  recklessly,  and  negligently  killed, — is  based  on 
the  theory  of  negligence,  and  not  of  willfulness.— Dull  v.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.,  52  N.  E.  1013. 

[b]  (Mo.  1900)  Where  a  complaint  in  an  action  for  the  killing  of  plaintiffs 
husband  by  one  of  defendant's  trains  running  at  a  rate  of  speed  pro- 
hibited by  ordinance  alleged  the  killing  by  defendant's  train,  the  ordinance, 
and  the  violation  thereof  by  defendant,  it  states  a  cause  of  action,  since 
the  violation  of  the  ordinance  was  negligence  per  se,  and  an  action  for  dam- 
ages may  be  based  thereon.— Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co., 
58  S.  W.  32,  157  Mo.  621. 

[c]  (Mo.  1900)  In  an  action  for  the  death  of  plaintiff's  husband,  killed  by 
one  of  defendant's  trains  running  at  a  rate  of  speed  forbidden  by  ordinance, 
the  complaint  need  not  allege  a  contract  to  comply  with  the  ordinance  be- 
tween defendant  and  the  city,  since  such  ordinance  was  valid  as  an  exercise 
of  the  police  power  of  the  city,  and  binding  on  all  within  the  city. — Jackson 
v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  58  S.  W.  32,  157  Mo.  621. 

[d]  (S.  C.  1903)  Where  a  complaint  alleges  that  a  train  was  run  In  viola- 
tion of  a  city  ordinance,  the  ordinance  was  admissible  in  evidence. — Jones  v. 
Charleston  &  W.  C.  Ry.  Co.,  43  S.  E.  884. 
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$. Evidence* 

la]  (111.  1875)  Where  a  party  is  killed  by  an  engine  in  a  city,  In  a  suit 
against  the  company  to  recover  damages,  on  the  ground  of  negligence  in  run- 
ning the  engine  at  too  great  a  speed,  the  ordinance  of  the  city  limiting  the 
speed  of  trains  to  six  miles  an  hour  within  the  corporate  limits  is  proper  evi- 
dence to  go  to  the  jury,  on  the  question  of  negligence. — Toledo,  W.  &  W.  By. 
Co.  v.  O'Connor,  77  I1L  391. 

10. Question*  for  Jury. 

[a]  (Ky.  1809)  PlaintifT,  a  deaf-mute,  crawled  under  a  freight  train  on  a 
side  track  at  a  point  between  two  street  crossings,  at  each  of  which  the  train 
was  cut  in  two,  so  that  persons  could  cross,  and  in  attempting  to  cross  the 
main  track  was  struck  by  a  moving  train.  By  reason  of  a  curve  in  the  track, 
he  could  see  but  a  short  distance,  and,  while  he  could  have  seen  the  light  of 
the  approaching  train,  he  may  have  mistaken  it  for  the  light  of  the  freight 
train.  The  testimony  tended  to  show  that  the  train  by  which  plaintiff  claims 
he  was  struck  was  moving  at  a  speed  of  from  25  to  40  miles  an  hour,  while 
a  speed  of  only  10  miles  was  allowed.  Held,  that  it  was  for  the  jury  to  say 
whether  plaintiff  was  guilty  of  contributory  negligence  in  attempting  to  cross. 
— Louisville  &  N.  B.  Co.  v.  McCombs,  54  S.  W.  179. 

11. Instructions. 

[al  (Colo.  1902)  Where  plaintiff  jumped  from  his  wagon  on  seeing  a  train 
approaching  on  a  street  on  which  he  was  driving,  and  endeavored  to  turn 
his  horses  into  a  cross-street  to  escape  danger  from  the  train,  and  would  have 
been  able  to  have  done  so,  had  the  train  not  been  running  at  an  excessive 
rate  of  speed,  an  instruction  that,  if  one  uses  bad  judgment  in  the  excite- 
ment of  the  moment  of  danger,  that  of  itself  does  not  prove  negligence,  and 
in  such  case  plaintiff  is  only  required  to  use  ordinary  care  to  prevent  injury, 
was  not  objectionable  as  inapplicable. — Colorado  Midland  By.  Co.  v.  Bobbins, 
71  Pac.  371. 

[b]  (Colo.  1902)  Where,  in  an  action  for  injuries  by  collision  with  a  train 
within  the  limits  of  a  city,  the  negligence  complained  of  was  the  running  of 
the  train  at  a  rate  of  speed  prohibited  by  the  city  ordinance,  and  defendant 
contended  that  the  ordinance  was  not  violated,  and  made  no  attempt  to  ex- 
plain or  excuse  the  excessive  speed,  an  instruction  that,  if  the  ordinance  was 
violated,  that  of  itself  constituted  negligence,  was  not  prejudicial  error. — 
Colorado  Midland  By.  Co.  v.  Bobbins,  71  Pac.  371. 

[c]  (Mo.  1900)  Plaintiff's  husband  was  killed  by  being  struck  by  one  of 
defendant's  trains.  At  the  time  he  was  very  old,  and  his  mind  and  body 
much  impaired,  but  he  was  not  devoid  of  reason  and  understanding.  In  an 
action  for  such  killing,  an  instruction  was  given  that,  in  determining  the 
contributory  negligence  of  deceased,  the  jury  should  consider  his  mental  con- 
dition, and,  if  they  found  from  the  evidence  that  he  was  devoid  of  reason 
and  understanding  from  infirmity  of  mind,  then  he  could  not  be  guilty  of  such 
contributory  negligence  as  would  bar  a  recovery,  and  their  verdict  should 
be  for  plaintiff,  if  they  found  that  defendant  was  running  its  train  at  a  rate 
of  speed  prohibited  by  ordinance.  Held,  that  the  evidence  did  not  warrant 
such  an  instruction,  since  it  did  not  show  that  deceased  had  no  mind  at  all, 
and  he  should  exercise  care  and  caution  commensurate  with  his  mental  con- 
dition.—Jackson  v.  Kansas  City,  Ft.  S.  &  M.  B.  Co.,  58  S.  W.  32,  157  Mo.  621. 

[d]  (Mo.  1903)  In  an  action  against  a  railroad  company  by  a  flagman  sta- 
tioned at  a  street  crossing  for  the  purpose  of  signaling  trains,  in  which  it  was 
alleged  that  the  engine  which  injured  plaintiff  crossed  without  having  re- 
ceived any  signal  to  do  so,  that  it  was  run  at  a  rate  of  speed  exceeding  that 
permitted  by  a  city  ordinance,  was  without  a  headlight,  and  did  not  give 
warning  by  the  ringing  of  the  beil,  an  instruction  requiring  all  these  allega- 
tions of  negligence  to  be  concurrently  proved  in  order  to  justify  recovery 
was  properly  refused.— Erickson  v.  Kansas  City,  O.  &  S.  By.  Co.,  71  S.  \V. 
1022,  171  Mo.  647. 

[e]  (Tex.  Civ.  App.  1903)  There  being  evidence  that,  when  plaintiff  ap- 
proached defendant's  track,  he  looked  north  along  it  for  a  mile  or  a  mile  and 
a  half,  and  saw  no  train;  that  he  then  drove  south,  parallel  with  the  track, 
150  or  175  yards,  at  a  slow  trot,  and  there  turned  to  cross  the  track,  and  was 
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struck  by  a  train  coming  from  the  north  at  a  speed  of  from  20  to  60  miles 
an  hour,  without  giving  a  signal  for  the  crossing;  and  that  he  knew  the 
trains  there  habitually  complied  with  the  ordinance,  and  ran  only  5  or  6 
miles  an  hour — it  was  error  in  the  charge  to  assume  that  it  was  his  duty  to 
look  and  listen  as  he  turned  to  cross  the  track,  and  to  give  prominence  to 
his  failure  to  do  so.— Caraway  v.  Houston  &  T.  C.  Ry.  Co.,  71  S.  W.  769. 

12.  Findings. 

[a]  (Colo.  1902)  Where  plaintiff's  witnesses  testified  that  the  train  by 
which  he  was  injured  was  running  very  fast,  and  one  of  them,  who  had  been 
a  locomotive  fireman,  and  who  saw  the  train  approaching  on  a  curve,  testified 
that  it  was  running  between  18  and  20  miles  an  hour,  a  verdict  finding  that 
the  train  was  running  in  excess  of  6  miles  an  hour  (the  speed  fixed  by  a  city 
ordinance)  was  not  contrary  to  the  evidence. — Colorado  Midland  Ry.  Co.  v. 
Robbins,  71  Pac.  371. 

VII.  Injuries  to  Animals. 
1.  Negligence  in  General, 

[a]  (Ala.  1888)  Under  Code  1876,  §§  1699-1702,  making  the  company  liable 
for  failure  to  comply  with  the  statute,  or  for  other  negligence,  it  is  error, 
where  the  stock  was  injured  at  a  crossing  near  a  station,  to  charge  that, 
if  the  locomotive  was  running  at  a  very  rapid  rate  of  speed  at  the  time,  and 
the  injury  occurred  because  of  this  fact,  defendant  would  be  liable,  as  the 
statute  does  not  regulate  the  speed  of  trains  when  passing  stations  or  cross- 
ings, except  when  entering  a  curve  crossed  by  a  public  road,  where  the  en- 
gineer cannot  see  at  least  one-fourth  of  a  mile  ahead. — Western  Ry.  v.  Sis- 
trunk,  85  Ala.  352,  5  South.  79. 

[b,  c]  (Ala.  1888)  In  an  action  against  a  railroad  company  for  killing  stock 
in  an  open  field,  300  or  400  yards  from  a  public  crossing,  it  is  error  to  instruct 
the  jury  that  it  was  defendant's  duty  to  slacken  the  speed  of  its  train  when 
approaching  the  crossing;  as  under  Code  1876,  §  1699,  such  slackening  is  re- 
quired only  in  case  of  crossings  in  "a  curve  or  cut,  where  the  engineer  cannot 
see  at  least  one-fourth  of  a  mile  ahead." — Nashville,  C.  &  St.  L.  R.  Co.  v. 
Hembree,  85  Ala.  481,  5  South.  173. 

[d,  e]  (111.  1895)  Running  a  train  within  the  city  limits  at  a  greater  rate  of 
speed  than  allowed  by  ordinance  is  negligence,  rendering  the  railroad  com- 
1  any  liable  for  killing  stock  on  the  track. — Lake  Erie  &  W.  R.  Co.  v.  Norris, 
00  111.  App.  112. 

[f]  (Iowa,  1877)  Code  1873,  §  1289,  making  railway  companies  liable  for  all 
stock  killed  on  depot  grounds  by  trains  running  at  a  rate  of  speed  greater 
than  eight  miles  an  hour,  imposes  no  restriction  upon  the  rate  of  speed  of 
trains  outside  of  the  limits  of  depot  grounds;  and  the  liability  of  a  railway 
company  for  stock  killed  just  beyond  the  limits  is  not  affected  by  the  fact 
that  its  train  was  running  faster  than  eight  miles  an  hour.— Monahan  v.  Keo- 
kuk &  D.  M.  Ry.  Co.,  45  Iowa,  523. 

fg]  (Iowa,  1890)  Code  1873,  §  1289,  provides  that  "the  operating  of  trains 
upon  depot  grounds  necessarily  used  by  the  company  and  public,  where  no 
fence  is  built,  at  a  greater  rate  of  speed  than  eight  miles  per  hour,  shall  be 
deemed  negligence,  and  render  the  company  liable."  Eeld  that,  in  order  to 
enable  the  owner  of  stock  injured  beyond  the  limits  of  the  depot  grounds  to 
recover,  it  must  appear  that  the  stock  were  upon  the  depot  grounds,  and, 
by  reason  of  the  excessive  speed  of  the  train,  were  driven  therefrom  to> 
another  portion  of  the  track,  and  injured. — Story  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  79  Iowa,  402,  44  N.  W.  690. 

[h]  (Iowa,  1898)  Under  Code  1873,  8  1289,  making  railroads  liable  for  in- 
juries to  stock  running  at  large,  by  failure  to  fence  its  road  at  all  places 
where  a  right  to  fence  exists,  and  providing  that  the  operation  of  trains  on 
depot  grounds,  where  no  such  fence  is  built,  at  a  greater  rate  of  speed  than 
eight  miles  per  hour,  shall  render  the  company  liable,  the  liability  for  in- 
juries to  stock  caused  by  running  a  train  faster  than  allowed  in  depot 
grounds  is  confined  to  stock  "running  at  large." — Strever  v.  Chicago  &  N.  W. 
Ry.  Co.,  76  N.  W.  513. 

[il  (Ky.  1899)  It  was  error,  in  an  action  against  a  railroad  company  for 
running  over  a  horse,  to  instruct  the  jury  to  find  for  plaintiff  if  they  believed 
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the  cars  were  moving  at  a  greater  speed  than  12  miles  an  hour,  and  that  the 
hone  would  not  have  been  killed  hut  for  that  fact,  as  the  question  of  negli- 
gence is  to  be  determined  by  the  evidence  independent  of  the  ordinance. — 
Southern  Ry.  Co.  v.  Wood,  52  S.  W.  796. 

Ul  (Minn.  1876)  Where  a  city  ordinance  requires  railroad  trains  to  ring  a 
bell  at  street  crossings,  and  prohibits  their  running  at  a  greater  than  a  cer- 
tain speed,  their  failure  to  observe  such  requirements  will  be  an  act  of  negli- 
gence, making  them  liable  for  damages  done  at  such  crossing. — Fritz  v.  First 
Division  of  St.  Paul  &  P.  R.  Co..  22  Minn.  404. 

[k]  (Miss.  1881)  Under  Code  1880,  ft  1047,  fixing  the  rate  of  speed  at  which 
a  train  may  pass  through  an  incorporated  town,  the  company  is  liable  for  In- 
jury done  when  that  speed  has  been  exceeded,  though  at  the  instant  of  col- 
lision the  speed  is  within  the  prescribed  limit — New  Orleans,  M.  &  T.  R.  Co. 
v.  Toulme%  59  Miss.  284. 

[1]  (Miss.  1882)  Where  animals  jump  Into  a  railroad  trestle,  making  a  col- 
lision inevitable,  the  company  will  not  be  liable,  though  the  engineer  quickens 
the  speed  of  the  train  beyond  that  fixed  by  statute,  in  order  to  diminish  the 
danger  to  his  passengers. — Chicago,  St  L.  &  N.  O.  R.  Co.  v.  Jones,  59  Miss. 
465. 

[m]  (Miss.  1886)  In  an  action  for  killing  stock,  it  was  held  that  a  statute 
limiting  the  rate  of  speed  of  trains  passing  through  towns,  cities,  and  villages 
cannot  be  construed  to  apply  only  to  improved  and  settled  portions  thereof, 
but  that  it  applies  to  the  entire  passage  through  their  corporate  limits. — 
Illinois  Cent  R.  R.  Co.  v.  Jordan,  63  Miss.  458. 

[n]  (Miss.  1886)  Plaintiff's  horse  was  killed  by  defendant's  train  within 
the  corporate  limits  of  a  town.  Just  before  the  animal  was  struck,  the  train 
was  running  at  a  greater  rate  of  speed  than  six  miles  an  hour,  contrary  to 
statute.  Btld,  that  it  was  no  defense  that  the  speed  had  been  checked,  and 
that  at  the  very  moment  of  the  collision  the  train  was  running  at  a  less  rate 
than  six  miles  an  hour. — Illinois  Cent.  R.  Co.  v.  Jordan,  63  Miss.  458. 

[ol  (Miss.  1886)  A  horse  having  been  run  down  by  a  train,  or  driven  by  it 
upon  a  bridge,  and  thereby  injured,  the  railway  company  is  liable  if  the  train 
had  been  running  within  the  limits  of  a  city  at  a  speed  forbidden  by  statute, 
and  the  failure  to  stop  in  time  was  due  to  such  excess  of  speed.— Newman  v. 
Vicksburg  &  M.  R.  Co.,  64  Miss.  115,  8  South.  172. 

[pi  (Miss.  1891)  Where  a  municipality  has  been  incorporated  by  the  legis- 
lature, the  fact  that  there  are  only  10  families  in  it;  that  its  authorities  have 
not  held  a  session  since  its  organization;  that  the  mayor  has  no  docket,  and 
has  never  been  called  on  to  act;  that  it  has  no  marshal,  nor  need  of  one; 
and  that  no  official  bonds  have  been  given  by  the  mayor  and  aldermen — does 
not  lessen  the  liability  of  a  railroad  company  for  killing  animals  on  its  track, 
under  Rev.  Code,  §  1047,  making  a  railroad  company  liable  for  damages  sus- 
tained by  any  one  from  its  locomotives  or  cars  while  it  is  running  them  at  a 
greater  rate  of  speed  than  six  miles  an  hour  through  a  town,  city,  or  village. 
—Bell  v.  Kansas  City,  M.  &  B.  R.  Co.,  9  South.  289. 

[q]  (Mo.  1874)  Violations,  by  a  railroad  train,  of  a  city  ordinance  as  to 
the  rate  of  speed,  headlights  and  bell  ringing,  although  amounting  to  negli- 
gence per  se,  do  not  render  the  company  liable  for  damages  not  caused  there- 
bv.— Karle  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  55  Mo.  476,  affirmed  Stone- 
man  v.  Atlantic  &  P.  R.  Co.  (1875)  58  Mo.  504. 

[rl  (Mo.  1874)  Where  the  engineer  discovered  cattle  on  a  crossing  too  late 
to  avoid  a  collision,  the  railroad  company  were  not  liable  in  an  action  for 
injury  thereto,  resulting  from  his  increasing  the  speed  in  order  to  diminish 
the  danger  to  the  train— Owens  v.  Hannibal  &  St  J.  R.  Co.,  58  Mo.  38(5. 

[s]  (Mo.  1885)  The  violation  by  a  railroad  company  of  a  valid  city  ordi- 
nance fixing  the  rate  of  speed  beyond  which  cars  shall  not  be  run  within  the 
corporate  limits  is  negligence  per  se,  rendering  the  company  liable  for  any 
injuries  to  animals  resulting  therefrom. — Bowman  v.  Chicago  &  A.  R.  Co.,  85 
Mo.  533. 

[t]  (Mo.  1885)  The  fact  that  an  ordinance  provides  for  a  fine  when  a  train 
is  run  too  fast  within  the  corporation  does  not  affect  a  right  of  action  based 
on  negligence  in  running  over  an  animal  on  the  track. — Backenstoe  v.  Wa- 
bash, St  L.  A  P.  B.  Co.,  23  Mo.  App.  148. 
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[u]  (Mo.  1891)  Violation  of  a  city  ordinance  limiting  the  rate  of  speed  of 
a  railway  train  is  evidence  of  negligence  on  the  part  of  the  railway  company, 
but  in  such  case  it  does  not  amount  to  negligence  per  se. — Windsor  v.  Hanni- 
bal &  St.  J.  R.  Co.,  45  Mo.  App.  123. 

[v]  (N.  H.  1887)  The  running  of  a  train  of  cars  over  a  crossing  at  an  un- 
lawful rate  of  speed  is  evidence  of  negligence,  rendering  the  railroad  com- 
pany liable  for  killing  stock  attributable  to  such  speed. — Clark  v.  Boston  & 
M.  R.  R.,  64  N.  H.  323,  10  Atl.  676. 

[w]  (Tex.  1875)  A  railway  company  is  liable  for  injuring  or  killing  stock 
on  its  track  by  a  train  moving  at  a  greater  rate  of  speed  than  allowed  by 
law,  regardless  of  the  conduct  of  the  animals. — Houston  &  T.  a  Ry.  Co.  v. 
Terry,  42  Tex.  451. 

2.  Proximate  Cause  of  Injury. 

[a]  (Miss.  1889)  The  fact  that  a  train  was  running  in  an  incorporated 
town  at  a  greater  speed  than  six  miles  an  hour,  when  it  struck  and  killed 
cattle,  though  such  speed  is  negligence,  does  not  render  the  company  liable 
therefor  under  Code,  §  1047,  unless  the  accident  resulted  therefrom,  and 
whether  it  did  so  result  is  for  the  jury  to  determine. — Louisville,  N.  O.  &  T. 
Ry.  Co.  v.  Caster,  5  South.  388. 

[b]  (Mo.  1885)  If  running  a  train  at  a  prohibited  rate  of  speed  is  not 
shown  to  have  been  the  cause  of  the  killing  of  an  animal,  it  is  of  no  im- 
portance in  an  action  by  the  owner  of  the  animal  against  the  railroad  com- 
pany.—Evans  &  Howard  Fire  Brick  Co.  v.  St.  Louis  &  S.  F.  Ry.  Co.,  17  Mo. 
App.  624;   Harlan  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  18  Mo.  App.  483. 

5.  Effect  of  Stock  Law*. 

[a]  (Mo.  1885)  If  a  train  runs  through  a  city  faster  than  a  city  ordinance 
permits,  the  company  is  liable  for  the  value  of  an  animal  killed,  although 
the  animal  was  unlawfully  running  at  large,  if  it  escaped  without  the  owner's 
knowledge,  and  if  the  train  might  have  been  stopped  before  striking  it. — 
Bowman  v.  Chicago  &  A.  R.  Co.,  85  Mo.  533. 

[bl  (Tex.  1897)  When  mules  were  at  large  in  violation  of  a  city  ordinance, 
a  railroad  company  is  not  liable  for  their  killing  by  an  engine  running  at  an 
unlawful  rate  of  speed,  in  the  absence  of  gross  negligence.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Russell,  43  S.  W.  576. 

4.  Actions — Evidence. 

[a]  (111.  1883)  Where  a  train,  in  passing  through  a  village  at  an  improper 
rate  of  speed,  kills  a  cow,  the  company  is  prima  facie  liable. — St.  Louis,  V. 
&  T.  H.  R.  Co.  v.  Morgan,  12  111.  App.  (12  Bradw.)  256. 

[aa]  (111.  1887)  Proof  that  a  train  was  running  backward  on  a  considerable 
curve,  in  a  city,  at  a  rate  of  speed  forbidden  by  Its  ordinance,  makes  a  prima 
facie  case  in  favor  of  the  owner  of  a  cow  killed  by  the  train. — Ohio  &  M.  Ry. 
Co.  v.  O'Donnell,  26  111.  App.  348. 

[b]  (111.  1891)  Where  stock  is  killed  by  a  train  running  at  an  unlawful 
speed  within  the  corporate  limits  of  a  village,  it  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  killing  was  the  result  of  the 
negligence  of  the  railroad  company. — Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Ahrens,  42  111.  App.  434. 

[bbl  ail.  1895)  Under  Rev.  St.  c.  114,  §  87,  the  killing  of  animals  by  a  train 
running  in  a  city  at  a  greater  speed  than  permitted  by  ordinance  creates  the 
presumption  that  it  was  done  by  the  negligence  of  the  railroad  company. — 
Chicago  &  N.  W.  Ry.  Co.  v.  Smedley,  65  111.  App.  644. 

[c]  (Ky.  1899)  A  city  ordinance  limiting  the  speed  of  trains  to  12  miles  an 
hour  was  not  admissible  as  evidence  in  an  action  to  recover  damages  for  the 
killing  of  a  horse  by  a  train  within  the  city  limits. — Southern  Ry.  Co.  v. 
Wood,  52  S.  W.  796. 

5.  Instruction*. 

[a]  (111.  1873)  An  instruction  to  the  effect  that  If  plaintiffs  cow,  killed  by 
defendant  railroad  company  in  an  incorporated  town,  was  killed  within  tne 
corporate  limits  of  the  town  by  defendant's  train,  and  such  train  at  the  time 
was  being  run  at  a  greater  rate  of  speed  than  that  prescribed  by  the  town 
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ordinance,  which  was  read  In  evidence,  defendant  company  Is  presumed 
guilty  of  negligence  in  killing  the  cow,  is  not  erroneous,  although  somewhat 
objectionable  because  the  Jury  might  have  understood  therefrom  that  the 
facts  created  a  conclusive  Instead  of  a  prima  facie  presumption  of  negligence. 
—Chicago,  B.  &  Q.  R.  Co.  v.  Haggerty,  67  111.  113. 

[b]  (Neb.  1889)  There  is  no  error  in  an  instruction  that  when  a  company 
runs  its  trains  through  a  city  at  a  greater  rate  of  speed  than  the  ordinance 
allows,  and  stock  is  killed  by  such  train  while  so  running,  the  killing  will  be 
presumed  to  have  been  done  through  the  company's  negligence,  if  a  train 
running  at  a  less  speed  would  not  cause  the  injury. — Union  Pac.  Ry.  Co.  v. 
Raasmussen,  25  Neb.  810,  41  N.  W.  778,  13  Am.  St  Rep.  527. 


<122  Fed.  410.) 

FADDIS  v.  MASON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  27,  1903.) 

No.  1,823. 

I.  Bales— Breach  of  Contract— Damages— Questions  for  Jury. 

Where,  in  an  action  for  breach  of  a  contract  for  the  sale  of  cattle  and 
to  recover  money  advanced  thereon,  defendant  contended  that  plaintiff 
had  broken  his  contract  by  refusing  and  failing  to  accept  the  cattle  on 
the  day  he  directed  they  should  be  delivered,  by  reason  whereof  defend- 
ant suffered  loss,  while  plaintiff  contended  that  he  did  not  direct  a  deliv- 
ery as  alleged,  and  that  defendant  had  recognized  plaintiff's  right  to  a 
delivery  of  the  cattle  after  the  day  specified,  and  there  was  evidence  to 
support  the  contentions  of  both  parties,  whether  plaintiff  had  failed  to 
receive  the  cattle  as  he  was  bound  to  do,  and  whether  defendant  had 
waived  his  right  to  treat  the  contract  as  broken  thereby,  were  questions 
for  the  jury,  and  it  was  therefore  error  for  the  court  to  charge,  as  a 
matter  of  law,  that  plaintiff  was  entitled  to  the  money  advanced,  and 
to  submit  only  the  question  whether  plaintiff  was  not  entitled  to  recover 
damages  by  defendant's  refusal  to  deliver. 

3.  Same. 

Where  a  contract  for  the  sale  of  cattle  required  the  seller  to  deliver 
all  of  the  heavy  cattle,  numbering  350,  on  or  about  September  1st,  and 
the  balance  after  September  15th,  at  the  buyer's  option,  and  on  delivery 
of  the  first  lot  the  buyer  directed  delivery  of  the  remainder  on  a  specified 
day  thereafter,  his  failure  to  receive  the  cattle  on  that  day  constituted 
a  breach  of  the  contract  for  which  the  seller  was  entitled  to  damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Ulysses  G.  Mason,  the  defendant  in  error,  brought  an  action  against  Robert 
M.  Faddis,  the  plaintiff  in  error,  to  recover  damages  In  the  sum  of  $2,840 
for  nonperformance  of  an  agreement  for  the  sale  of  certain  cattle.  Mason,  the 
plaintiff  below,  alleged,  in  substance,  that  on  August  21,  1899,  Faddis  executed 
an  agreement  in  the  language  following: 

"Wood  Lake,  Neb.,  Aug.  21st,  1899. 

"I  have  this  day  sold  to  U.  G.  Mason  of  Marshall,  Mo.,  all  my  two  and 
three  year  old  cattle,  except  such  cattle  as  are  unmerchantable,  *  *  *  at 
four  dollars  and  twenty-five  cents  per  hundred  ($4.25)  less  fifty  cents  per  head. 
Said  cattle  to  be  driven  from  pasture  where  they  are  now  being  held,  and 
weighed  at  the  town  of  Wood  Lake,  and  shrank  three  per  cent.  I  have  re- 
ceived on  contract  two  thousand  dollars  ($2,000),  and  am  to  deliver  all  the 
heavy  and  fleshy  cattle,  numbering  about  three  hundred  and  fifty,  on  or  about 
-Sept  1st,  balance  after  Sept  15th,  Mason's  option.  R.  M.  Faddis." 
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The  plaintiff  alleged  that  on  the  execution  of  the  contract  he  paid  to  Faddls 
$2,000  as  a  part  of  the  purchase  price  of  the  cattle;  that  on  September  1,  1899, 
Faddis  delivered  to  him  all  of  the  heavy  or  fleshy  cattle  covered  by  the  con- 
tract, amounting  to  364  head,  which  cattle  were  then  and  there  paid  for  at  the 
rate  mentioned  in  the  contract;  that  on  or  about  October  7,  1899,  Faddis 
delivered  to  the  plaintiff  300  head  of  the  remaining  cattle  covered  by  the  con- 
tract, and  that  the  plaintiff  paid  the  defendant  in  full  at  the  rate  specified  for 
the  cattle  so  delivered;  that  after  the  second  delivery  as  aforesaid  there  re- 
mained In  the  defendant's  hands,  of  the  cattle  so  as  aforesaid  agreed  to  be 
sold  and  delivered,  280  head,  and  that  the  defendant  also  had  In  his  hands 
the  sum  of  $2,000  paid  on  account  when  the  contract  was  executed;  that  on 
November  1,  1899,  and  on  December  25,  1899,  the  defendant  refused  to  deliver 
said  280  head  of  cattle,  and  refused  to  pay  back  to  the  defendant  the  sum 
of  $2,000,  which  the  plaintiff  advanced  as  a  part  of  the  purchase  price  when 
the  contract  was  made;  and  that  the  defendant  had  failed  and  refused  to 
further  execute  the  contract  by  delivering  further  cattle.  He  further  alleged 
that  the  market  value  of  cattle  had  increased  materially  above  the  price 
specified  in  the  contract;  that  at  the  time  and  place  specified  for  the  delivery 
of  the  cattle  they  would  have  been  worth  at  least  $3  per  head  more  than  the 
purchase  price  would  have  amounted  to,  according  to  the  terms  of  the  con- 
tract, and  that  the  plaintiff  had  been  damaged  in  the  sum  of  $840  in  addition 
to  the  sum  of  $2,000  that  had  been  paid  on  account;  and  he  accordingly  de- 
manded a  judgment  against  the  defendant  in  the  sum  of  $2,840,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum  from  November  1,  1899. 

The  defendant  below,  in  his  answer,  admitted  the  execution  of  the  aforesaid 
contract,  except  the  last  clause  thereof,  which  he  insisted  was  in  the  follow- 
ing language:  "I  have  received  on  contract  two  thousand  dollars,  $2,000.00, 
and  am  to  deliver  all  the  heavy  and  fleshy  cattle  numbering  about  three  hun- 
dred and  fifty  on  or  about  Sep.  1,  balance  after  Sep.  15,  to  Oct  1,  Mason's 
option."  The  defendant  also  admitted  the  two  deliveries  of  cattle  mentioned 
in  the  petition*  and  that  he  had  received  full  payment  for  the  cattle  so  de- 
livered. Touching  the  nondelivery  of  the  280  head  of  cattle  covered  by  the 
contract,  the  defendant  below  alleged,  in  substance,  the  following  facts:  That 
the  second  delivery  of  300  head  of  cattle  took  place  on  October  4,  1899;  that 
on  said  day  the  plaintiff  directed  defendant  to  bring  the  rest  of  the  cattle 
from  his  ranch  to  Wood  Lake,  and  have  them  there  ready  for  delivery  on 
October  11,  1899;  that  in  compliance  with  such  directions  the  defendant  did 
drive  said  280  head  of  cattle  to  Wood  Lake,  Neb.,  and  had  them  there  ready 
for  delivery  on  October  11,  1899;  that  the  plaintiff  failed  to  meet  the  de- 
fendant and  to  receive  the  cattle  on  that  day,  as  he  had  agreed  to  do,  but 
sent  a  request  to  the  defendant  to  hold  the  cattle  at  Wood  Lake  for  one  week; 
that  the  defendant  caused  the  cattle  to  be  weighed,  and  did  hold  them  at 
Wood  Lake  until  October  29,  1899,  during  ail  which  time  the  plaintiff  failed 
and  refused  to  receive  the  cattle;  and  that  by  reason  of  such  failure  and  re- 
fusal to  receive  and  pay  for  the  cattle  the  defendant  was  compelled  to  retain 
them  in  his  possession.  The  defendant  further  alleged,  In  substance,  that  on 
October  1,  1899,  when  the  cattle  should  have  been  received  by  the  plaintiff 
and  for  a  long  time  thereafter,  the  market  price  of  the  cattle  was  far  below 
the  price  specified  in  the  contract;  that,  by  reason  of  the  plaintiff  having  re- 
ceived 004  head  of  the  best  and  most  marketable  cattle  out  of  944  head  agreed 
to  be  purchased,  the  cattle  left  in  the  defendant's  possession  were  of  an  in- 
ferior quality,  and  were  not  worth  the  market  price  of  cattle  of  the  same 
age,  nor  worth  as  much  when  sold  separately  upon  the  market  as  when  sold 
with  the  more  fleshy  and  more  valuable  cattle  which  the  plaintiff  had  received; 
and  that,  by  virtue  of  the  plaintiffs  failure  to  receive  and  pay  for  the  280 
head  of  cattle  as  and  when  he  should  have  done,  the  defendant  below  had 
been  damaged  in  the  sum  of  $3,000;  and  that,  deducting  therefrom  the  sum 
of  $2,000  in  the  defendant's  hands,  there  was  still  due  and  owing  to  him  from 
the  plaintiff  the  sum  of  $1,000. 

In  his  reply  to  the  aforesaid  answer  the  plaintiff  admitted  that  the  de- 
fendant did  drive  to  Wood  Lake,  on  October  11,  1899,  all  of  the  cattle  which 
the  contract  required  to  be  delivered  to  him,  but  he  averred  that  the  cattle 
were  not  so  driven  to  Wood  Lake  at  his  request    He  further  averred  that  the 
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defendant  was  estopped  from  asserting  that  the  plaintiff  was  not  entitled  to 
a  delivery  of  the  280  head  of  cattle  after  they  had  been  driven  to  Wood  Lake. 
Keb.f  and  then  driven  back  to  his  ranch,  for  the  reason  that  subsequent  to  the 
return  of  the  cattle  to  the  defendant's  ranch  he  had  repeatedly  promised  to 
deliver  said  cattle  to  the  plaintiff,  and  that  the  plaintiff  had  repeatedly  de- 
manded the  delivery  of  said  cattle,  and  that  in  response  to  such  demands  the 
defendant  had  repeatedly  asked  the  plaintiff  to  postpone  the  time  of  delivery 
of  the  cattle,  and  that  the  defendant  had  at  no  time  claimed  that  the  plaintiff 
had  violated  the  terms  of  his  agreement  in  not  receiving  the  cattle  at  an 
earlier  period  until  after  the  plaintiff  had  made  repeated  demands  for  their 
delivery. 

On  the  trial  below,  under  pleadings  presenting  the  aforesaid  issues,  there 
was  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $2,346.62.  The  defendant 
below  has  brought  the  case  to  this  court  for  review  on  a  writ  of  error. 

A.  M.  Morrissey  and  James  B.  Sheean,  for  plaintiff  in  error. 
T.  J.  Mahoney  (J.  A.  C.  Kennedy,  on  the  brief),  for  defendant  in 
error. 

Before    CALDWELL,    SANBORN,    and    THAYER,    Circuit 
Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

From  the  foregoing  statement  it  will  be  seen  that  under  the  plead- 
ings there  was  no  substantial  controversy  between  the  parties  con- 
cerning the  terms  of  the  contract  or  the  number  of  cattle  that  had 
been  delivered  or  the  payments  that  had  been  made  on  account  or 
concerning  the  number  of  cattle  that  had  not  been  delivered.    The 
substantial  issues  of  fact  arising  under  the  pleadings  were  whether 
the  plaintiff  below  had  failed  to  accept  and  pay  for  the  last  lot  of 
cattle  that  were  to  be  delivered,  at  the  time  and  place  that  had  been 
fixed  by  the  plaintiff  himself  for  their  delivery;    and  whether,  if  he 
had  done  so,  the  defendant  below  had  waived  the  default  on  the  part 
of  the  purchaser  by  promising  a  delivery  after  the  purchaser  was  in 
default  and  by  requesting  him  to  name  some  other  time  for  the  de- 
livery.    The   testimony  on  these   points  was   somewhat  conflicting. 
There  was  abundant  evidence  to  sustain  the  defendant's  contention 
that  the  plaintiff  fixed  October  n,  1899,  as  the  date  when  he  would 
accept  the  last  lot  of  cattle,  to  wit,  280  head;    that  the  cattle  were 
driven  to  the  place  of  delivery  designated  by  the  purchaser,  to  wit, 
Wood  Lake,  Neb. ;  that  they  were  kept  there  one  week  after  October 
11, 1899,  at  the  plaintiff's  request,  and  even  longer — that  is  to  say,  un- 
til October  29,  1899;   and  that  because  the  plaintiff  failed  to  appear 
and  accept  the  stock  in  the  meantime  they  were  driven  back  by  the 
defendant  a  distance  of  some  40  miles  from  Wood  Lake  to  his  ranch. 
On  the  other  hand,  there  was  some  testimony  to  the  effect  that  the 
plaintiff  did  not  direct  a  delivery  of  the  last  lot  of  cattle  on  October  11, 
1899,  an^  that  there  was  a  verbal  understanding  between  the  buyer 
and  the  seller  about  October  4, 1899,  that  the  residue  of  the  cattle  were 
not  to  be  delivered  until  the  purchaser  had  succeeded  in  disposing  of 
the  300  head  that  were  delivered  to  him  on  October  4,  1899.     There 
was  some   little   testimony  also  tending  to  show  that  the  defendant 
had  recognized  the  plaintiff's  right  to  a  delivery  of  the  cattle  subse- 
mient  to  October  29,  1899,  after  they  had  been  driven  back  to  the  de- 
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fendant's  ranch.  The  crucial  questions  in  the  case,  therefore,  were, 
as  above  stated,  whether  the  plaintiff  had  failed  to  receive  the  cattle 
when  he  was  bound  to  do  so  and  had  thus  broken  his  contract,  and 
whether  the  defendant  had  done  anything,  after  such  default,  that  was 
tantamount  to  a  waiver  of  his  right  to  complain  of  the  breach  and  to 
treat  the  contract  as  broken. 

The  learned  trial  judge,  as  we  think,  withdrew  both  of  these  ques- 
tions from  the  consideration  of  the  jury,  holding,  as  we  construe 
the  charge,  either  that  the  plaintiff  had  not  failed  to  take  and  pay  for 
the  last  lot  of  cattle  as  and  when  he  should  have  done,  or  that  the 
defendant,  by  his  conduct,  had  waived  such  default  on  the  part  of  the 
plaintiff,  if  he  was  in  fact  guilty  of  a  default.  He  instructed  the  jury, 
in  substance,  that  the  plaintiff  was  entitled  to  recover  the  $2,000 
which  he  had  paid  on  account  of  the  purchase  price,  and  the  only 
question  submitted  to  the  jury  was  whether,  in  addition  to  the  re- 
covery of  this  sum  and  interest,  the  plaintiff  below  was  not  entitled 
to  recover  something  more  because  the  cattle  had  risen  in  value 
after  the  defendant  refused  a  delivery.  In  other  words,  the  trial  court 
appears  to  have  decided,  as  a  matter  of  law,  that  the  defendant  be- 
low was  in  default,  and  must  restore  the  $2,000  which  he  had  re- 
ceived, besides  paying,  as  damages,  a  sum  sufficient  to  cover  any  in- 
crease in  the  market  value  of  the  cattle  after  the  contract  was  broken. 

To  that  part  of  the  charge  which  in  effect  advised  the  jury  that  the 
evidence  which  had  been  introduced  by  the  defendant  disclosed  no 
defense,  and  that  the  plaintiff  was  entitled  to  recover,  the  defendant 
below  took  several  exceptions,  and  the  exceptions  so  taken  must  be 
sustained.  The  concluding  clause  of  the  contract  gave  the  purchaser 
the  right  to  determine  when  deliveries  of  cattle  should  be  made  after 
September  15,  1899,  except  as  to  the  350  head  that  were  to  be  de- 
livered on  or  about  September  1st.  The  proof  tended  very  strongly, 
if  not  conclusively,  to  show  that  Mason  exercised  this  option  by  di- 
recting the  delivery  of  300  head  of  cattle  on  October  1st,  and  that 
when  he  accepted  these  cattle  on  October  4th  he  directed  Faddis  to 
deliver  the  remaining  280  head  on  October  11,  1899,  and  that  Faddis 
complied  with  this  request,  driving  the  cattle  some  40  miles  from  his 
ranch  to  Wood  Lake,  where  they  were  to  be  delivered.  The  failure 
of  the  buyer  to  appear  at  Wood  Lake  and  receive  the  cattle  at  the 
appointed  time  certainly  placed  him  in  default,  and  rendered  him 
liable  in  damages  to  the  defendant,  if  any  such  damages  were  sus- 
tained. This  default  may  possibly  have  been  waived  by  the  defend; 
ant,  but  it  could  only  have  been  waived  by  words  or  a  course  of  con- 
duct such  as  would  warrant  an  inference  that  he  intended  to  waive 
the  default  and  restore  the  plaintiff  to  the  position  which  he  had 
lost ;  and,  if  such  an  inference  was  justifiable,  it  could  only  have  been 
drawn  by  a  jury.  On  the  state  of  facts  disclosed  by  this  record  the 
court  could  not  say,  as  a  matter  of  law,  either  that  the  plaintiff  was 
not  guilty  of  a  breach  of  contract  in  failing  to  accept  the  280  head  of 
cattle  on  October  11,  1899,  or  that,  if  guilty  of  such  a  breach  of  con- 
tract, it  had  been  waived  by  the  defendant. 

The  result  is  that  the  judgment  below,  for  errors  in  the  charge, 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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(122  Fed.  108.) 

TEXAS  &  P.  RY.  CO.  V.   SWEARINGEN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  7,  1903.) 

No.  1,219. 

1  Master  axd  Servant— Contracts  Limiting  Master's  Liability— Assump- 
tion of  Risk. 

An  application  made  by  a  railroad  switchman  for  employment,  in 
which  he  stated  his  knowledge  of  the  dangers  arising  from  certain  kinds 
of  structures  built  alongside  the  tracks,  is  not  admissible  to  establish 
his  assumption  of  the  risk  from  such  a  structure  alleged  to  have  been 
negligently  placed  too  close  to  the  track. 
2.  Same — Action  for  Injury  of  Servant— Questions  for  Jury. 

In  an  action  by  a  railroad  switchman  to  recover  for  injury  received 
by  being  knocked  from  the  side  of  a  car,  where  he  was  riding  in  the 
course  of  his  duty,  by  a  track  scale  box  erected  by  defendant  in  its 
switchyard  near  the  track,  the  question  whether  plaintiff  assumed  the 
risk  as  one  incident  to  his  employment,  either  on  the  ground  that  the 
scale  box  was  placed  at  a  reasonably  safe  distance  from  the  track,  or 
that  the  danger  was  open  and  obvious,  and  was  such  that  a  reasonably 
prudent  person  engaged  as  plaintiff  was  must  be  presumed  to  have 
known  of  the  same,  is  one  for  the  jury,  where  there  is  a  conflict  in  the 
evidence  as  to  such  facts. 
8.  Same — Railroad  Switchman— Assumption  of  Risk  from  Structures  be 
side  Track. 

A  switchman  employed  in  railroad  yards,  where  he  is  required  in  the 
performance  of  his  duties  to  ride  on  the  ladder  on  the  side  of  freight 
cars  while  they  are  being  moved,  is  not  chargeable,  as  matter  of  law, 
with  knowledge  that  a  structure  built  by  the  company  in  the  yards 
near  to  a  track  is  so  close  to  the  track  as  to  be  dangerous  to  a  person 
so  riding  merely  because  the  structure  itself  is  open  to  ordinary  obser- 
vation. It  is  the  duty  of  the  company  to  place  its  structures  at  such 
distance  from  the  tracks  as  not  to  endanger  its  employe's  in  the  per- 
formance of  their  ordinary  duties,  and  the  employe^  has  the  right  to 
presume  that  such  duty  has  been  performed,  and  is  not  charged  with 
any  duty  of  inspection  to  ascertain  the  exact  distance  of  such  structures 
from  the  track. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

W.  W.  Swearingen,  the  defendant  in  error,  instituted  this  action  in  the 
state  court  for  El  Paso  county,  Tex.,  from  which  court  it  was  duly  removed 
by  the  plaintiff  in  error  to  the  Circuit  Court.  The  pleadings  of  the  plaintiff 
below  present  substantially  the  following  allegations:  That  the  defendant 
owns  and  operates  a  line  of  railway  running  into  the  city  of  El  Paso,  where 
it  has  tracks  and  switches  constituting  a  general  switch  yard  for  the  handling, 
switching,  and  shifting  of  both  passenger  and  freight  cars;  that  on  and  prior 
to  the  7th  day  of  February,  1902,  he  was  in  the  employ  of  plaintiff  in  error 
as  a  switchman,  working  in  its  switch  yard  in  the  city  of  El  Paso,  and  his 
duties  were  to  couple  and  uncouple  cars,  shift  switches,  and  assist  in  the 
placing,  switching,  and  shifting  of  cars  on  the  various  tracks  in  the  switch 
yard,  which  cars  were  moved  by  means  of  a  locomotive;  that  he  was  under 
the  direction  and  supervision  of  another  servant  of  plaintiff  in  error  called  a 
"yardmaster" ;  that  on  the  7th  day  of  February,  1902,  while  engaged  in  the 
performance  of  his  duties,  he  was  riding  on  the  ladder  on  the  side  of  a 
certain  freight  car  of  a  train  of  cars  attached  to  the  locomotive,  which  ladder 

Tl.  Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake 
&  O.  R.  Co.  v.  Hennessey.  38  C.  C.  A.  314. 
1  3.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  §§  556,  590,  619. 
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is  placed  there  for  employes  to  ride  on  while  working,  and  which  train  of 
cars  were  going  in  a  westerly  direction  along  track  No.  2  of  the  switch 
yards;  that  his  body  was  swinging  slightly  out  from  the  car,  in  the  proper 
and  usual  position  to  ride  on  the  ladder;  that  the  yardmaster  was  at  the 
east  end  of  the  train  of  cars,  directing  their  movements  by  means  of  a  lan- 
tern, it  being  in  the  nighttime,  and  plaintiff  below  was  looking  back  for 
signals,  as  was  his  duty,  when  he  came  in  contact  with  the  scale  box 
structure  which  had  been  negligently  placed  by  plaintiff  in  error  or  permitted 
to  remain  so  near  the  north  line  of  the  track  as  not  to  permit  the  passage 
of  his  body  in  the  position  in  which  he  was  riding,  and  he  was  thrown  to 
the  ground,  and  dragged  along  by  the  cars,  and  permanently  injured;  that 
the  scale  structure  was  of  a  permanent  character,  and  had  been  at  the  same 
place  for  many  months  prior  to  the  time  he  received  his  injury,  and  had  been 
placed  there  and  maintained  and  used  by  the  plaintiff  in  error,  or  was  per- 
mitted to  remain  there,  plaintiff  in  error  knowing,  or  could  have  known  by 
the  use  of  ordinary  care,  the  location  of  it,  and  it  was  during  all  the  time 
so  close  to  the  north  rail  of  the  track  as  to  endanger  the  life  and  limb  of 
defendant  in  error  and  other  employes  while  engaged  in  their  duties,  and 
constituted  a  dangerous  obstruction  to  the  track — all  of  which  was  well 
known  to  plaintiff  in  error,  or  could  have  been  known  by  the  use  of  ordinary 
care,  but  it  was  unknown  to  the  defendant  in  error;  that  in  placing  the 
scale  structure  or  permitting  it  to  remain  at  the  place  above  recited  the 
plaintiff  in  error  was  guilty  of  negligence,  and  the  defendant  in  error  re- 
ceived his  injuries  by  reason  of  said  negligence,  for  which  he  claims  damages. 

The  defenses  were:  First.  General  demurrer.  Second.  General  denial. 
Third.  The  special  plea  that  the  defendant  in  error's  injuries  were  not 
caused  by  the  negligence  of  the  plaintiff  in  error;  that  the  scale  structure 
was  not  erected  so  near  the  track  as  to  injure  the  defendant  in  error,  but 
that  the  same  was  erected  in  a  proper  and  safe  manner,  at  a  safe  and  proper 
distance  from  the  track,  and  that  the  defendant  in  error  was  injured  through 
his  own  negligence,  and  the  careless  manner  in  which  he  rode  on  the  cars. 
Fourth.  That,  if  said  scale  box  structure  was  erected  so  near  the  track  as 
to  be  dangerous  to  the  defendant  in  error,  he  knew  it,  or  could  have  known 
it  by  the  use  of  ordinary  care,  and  assumed  the  risk  arising  therefrom,  in 
this:  That  he  had  been  in  the  employ  of  the  plaintiff  in  error,  both  as  a 
switchman  and  brakeman,  for  a  long  time  prior  to  the  accident,  and  had 
worked  in  the  yards  and  on  the  switches  and  on  the  track  No.  2,  on  which 
he  was  injured;  that  track  No.  2  is  a  switch  track  frequently  used  by  em- 
ployes of  plaintiff  in  error  and  used  by  the  defendant  in  error;  that  the  scale 
box  structure  is  about  six  feet  high,  five  feet  wide,  and  it  and  its  location 
to  the  track  is  open,  patent,  and  obvious  to  the  sight — all  of  which  was  well 
known  to  the  defendant  in  error,  or  could  have  been  known  to  him  by  the 
use  of  ordinary  care,  and  by  the  use  of  ordinary  care  he  could  have  avoided 
the  collision  with  it,  and  that  he  was  injured  through  his  own  negligence. 
Fifth.  That  the  defendant  in  error  well  knew  the  situation  and  location  of 
the  track  scale  box  in  relation  to  track  No.  2,  and  assumed  the  risk  arising 
therefrom,  and  was  injured  by  his  own  negligence  in  riding  upon  the  car  in 
the  manner  in  which  he  rode,  and  in  not  using  proper  care  to  avoid  the 
collision,  he  knowing  the  danger,  and  that  he  was  approaching  the  same. 

The  trial  resulted  in  a  judgment  in  favor  of  the  defendant  in  error.  The 
plaintiff  in  error  assigns  errors,  as  follows: 

"(1)  The  trial  court  erred  in  refusing  to  permit  defendant  to  introduce  in 
evidence  portions  of  the  written  application  for  employment  as  a  brakeman 
on  defendant's  railroad,  made  by  plaintiff  to  defendant  on  February  22,  1900, 
as  shown  by  defendant's  bill  of  exception,  because  said  testimony  was  ma- 
terial to  defendant,  in  this:  That  the  questions  asked  plaintiff  in  said  appli- 
cation, and  the  answer  made  thereto  by  plaintiff,  show  that  plaintiff  had 
notice  of  the  location  of  the  track  scale  box,  and  that  he  was  in  danger  of 
being  knocked  off  a  car  in  passing  same. 

"(2)  The  trial  court  erred  in  overruling  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  for  defendant,  because  the  undisputed  evidence 
established  that  said  track  scale  box  was  erected  in  the  defendant's  yard  and 
under  the  circumstances  in  a  reasonably  safe  place  and  at  a  reasonably  safe 
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distance  and  location  from  track  No.  2,  on  which  track  plaintiff  was  riding 
at  the  time  he  was  injured. 

"(3)  The  trial  conrt  erred  in  overruling  defendant's  motion  to  instruct  the 
Jury  to  return  a  verdict  for  defendant,  because  plaintiff  testified  he  knew 
of  the  location  of  the  track  scale  box,  and  the  location  of  track  No.  2  with 
reference  to  said  track  scale  box,  on  which  track  No.  2  he  was  riding  at  the 
time  he  was  hurt,  and  because  the  undisputed  evidence  shows  that  the  track 
scale  box  and  the  danger  of  same  was  open  and  obvious  to  the  view  of 
plaintiff,  and  that  neither  the  track  scale  box  nor  the  dangers  thereof  were 
hidden  or  latent,  and  plaintiff  was  presumed  to  know  the  danger  and  assume 
the  risks  thereof. 

"(4)  The  trial'  court  erred  in  overruling  defendant's  motion  to  instruct  the 
Jury  to  return  a  verdict  for  defendant  for  the  reason  that  the  entire  and 
uncontroverted  testimony  established  the  fact  that  plaintiff  knew  of  the  loca- 
tion of  the  track  scale  box,  and  location  of  said  track  No.  2  with  reference 
to  said  track  scale  box,  on  which  track  he  was  riding  at  the  time  he  was 
hurt;  and  that  the  track  scale  box  and  the  dangers  of  the  same  were  open 
and  obvious  to  the  view  of  plaintiff,  and  not  hidden  or  latent,  and  plaintiff 
was  presumed  to  know  the  dangers  and  assumed  the  risks. 

"(5)  Because  the  trial  court  erred  in  the  following  portion  of  its  charge  to 
the  Jury:  'The  defendant  claims  that  the  plaintiff  knew  of  the  existence  and 
location  of  the  scale  box  with  which  he  came  in  contact,  and  that  by  con- 
tinuing in  the  work  with  such  knowledge  he  assumed  all  risks  incident  to 
and  arising  out  of  his  employment.  Upon  this  point  you  are  instructed  that 
if  you  believe  from  the  testimony  that  prior  to  the  plaintiff's  injuries  he 
knew  of  the  existence  and  location  of  the  scale  box,  and  of  the  danger  inci- 
dent to  tfce  discharge  of  his  duties  while  passing  the  same  on  a  moving  train, 
if  danger  there  was;  or  if,  knowing  of  the  location  of  the  structure,  the 
danger  to  the  employee  while  in  the  usual  discharge  of  their  duties  was 
apparent — that  Is,  open  to  observation — then  you  are  instructed  that  the 
plaintiff,  by  continuing  in  the  employment  of  the  defendant  without  com- 
plaint, assumed  such  risks,  and  he  would  not  therefore,  be  entitled  to  re- 
cover. In  this  connection  you  are  further  instructed  that  the  mere  fact  that 
the  plaintiff  knew  of  the  existence  and  location  of  the  scale  box  would  not, 
as  a  matter  of  law,  charge  him  with  knowledge  of  the  danger,  if  such  there 
was,  due  to  its  proximity  to  the  north  rail  of  track  No.  2;  and  whether  he 
knew  of  the  danger  is  a  question  of  fact  for  you  to  determine  from  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence.'  Because  the  proof 
showed  that  plaintiff  knew  of  the  location  of  the  track  scale  box  and  of  track 
No.  2,  on  which  he  was  riding  at  the  time  he  was  hurt,  in  reference  to  said 
scale  box,  and  that  the  same  and  the  location  thereof  was  open  and  obvious 
to  plaintiff's  view,  and,  being  an  experienced  brakeman,  he  was  charged  with 
notice  that  riding  on  the  cars  as  he  did  was  dangerous,  and  he  assumed  the 
risks  thereof,  and  the  court  should  have  so  charged  the  Jury." 

Peyton  F.  Edwards,  Peyton  Jas.  Edwards,  and  T.  J.  Frieman,  for 
plaintiff  in  error. 
R.  V.  Bowden,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  first  error  assigned  is  not  well  taken.  The  bill  of  exceptions  to 
which  it  refers  says  that  at  a  certain  stage  of  the  trial  the  defend- 
ant produced  and  showed  to  the  plaintiff  his  written  application  for 
employment  as  a  brakeman,  signed  by  him,  and  dated  February  22, 
1900.  The  plaintiff  testified  that  he  had  read  the  same  at  the  time 
he  made  it,  and  had  written  the  answers  thereto  himself  to  the  ques- 
tions therein  asked  him,  and  had  signed  it.  The  defendant  then 
offered  in  evidence  the  following  portions  thereof  for  the  purpose 
of  showing  that  plaintiff  had  notice  of  the  location  of  the  track  scale 
59C.O.A.-3 
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box,  and  that  he  was  in  danger  of  being  knocked  off  of  a  car  when 
passing  the  same: 

"Q.  Do  you  make  this  application  for  employment  in  train  service  realizing 
the  hazardous  nature  of  such  employment,  understanding  that  it  is  necessary 
in  operating  this  railway  for  the  company  to  have  overhead  and  truss  bridges 
at  certain  points  on  the  line;  also  coal  chutes,  track  scale  boxes,  water  tanks, 
coal  houses,  platforms,  sheds,  roofs,  and  other  overhead  and  side  structures, 
and  that  in  the  performance  of  the  duties  for  which  you  are  employed  you 
are  liable  to  receive  injuries  by  being  knocked  off  the  side  or  top  of  cars 
unless  you  use  due  care  to  avoid  injury  thereby?  A.  Yes.  Q.  Do  you  agree 
to  acquaint  yourself  with  the  location  of  all  overhead  and  truss  bridges,  as 
well  as  the  location  of  all  other  structures  along  the  line  of  the  road?  A. 
Yes.  Q.  Do  you  understand  that  no  officer  or  employ^  of  this  company  is 
authorized  to  request  or  require  you  to  use  defective  tracks,  cars,  machinery, 
or  appliances  of  any  kind,  and  that  when  you  do  so  you  assume  all  the  risk 
of  injury  therefrom?  A.  Yes.  Q.  Do  you  understand  that  this  company 
desires  to  employ  only  experienced  men  in  the  service,  and  does  not  under- 
take to  educate  inexperienced  men?    A.  Yes." 

Counsel  for  plaintiff  objected  to  this  testimony  for  the  reason  that 
it  was  irrelevant  and  immaterial,  and  that  plaintiff  had  made  this  ap- 
plication and  entered  the  employ  of  the  defendant,  and  afterwards 
resigned,  and  again  entered  the  employ  of  the  defendant  some  two 
years  later  without  making  another  application;  and  also  because 
it  was  offered  on  the  part  of  the  defendant  to  limit  its  liability  for  its 
own  negligence,  and  void  as  against  public  policy;  and  because  the 
particular  location  of  this  track  scale  is  not  given.  In  our  opinion, 
it  was  not  error  to  sustain  the  objection  made  to  the  proof.  Gulf, 
Colorado  &  Santa  Fe  Railway  Co.  v.  Darby  (Tex.  Civ.  App.)  67  S. 
W.  446. 

Errors  second,  third,  and  fourth  will  be  considered  together.  In 
reference  to  these  we  remark,  in  the  first  place,  that  the  second  states 
that  the  undisputed  evidence  established  that  the  track  scale  box 
was  erected  at  a  reasonably  safe  distance  and  location  from  track 
No.  2;  and  the  third  states  that  the  undisputed  evidence  shows  that 
the  track  scale  box  and  the  danger  of  same  was  open  and  obvious 
to  the  view  of  plaintiff,  and  that  neither  the  track  scale  box  nor 
the  dangers  thereof  were  hidden  or  latent;  and  the  fourth  states 
that  the  entire  and  uncontroverted  testimony  established  the  fact 
that  the  scale  box  and  the  dangers  of  the  same  were  open  and  ob- 
vious to  the  view  of  plaintiff,  and  not  hidden  or  latent.  The  bill  of 
exceptions  purports  to  contain  a  statement  of  all  the  facts  in  evi- 
dence. It  opens  with  about  a  page  of  what  are  put  down  as  "facts 
about  which  there  is  no  dispute."  But  this  page  of  the  statement  of 
"facts  about  which  there  is  no  dispute"  does  not  support  the  sugges- 
tions of  the  plaintiff  in  error  as  to  what  is  established  by  the  undis- 
puted evidence  and  the  uncontroverted  testimony,  as  above  noticed. 
And,  more  than  that,  all  of  the  testimony  given  by  the  plaintiff  in  his 
own  behalf  and  on  his  behalf  by  witnesses  called  by  him,  and  much 
of  the  testimony  drawn  from  witnesses  called  by  the  defendant,  tends 
to  question  the  existence  of  the  facts  which  these  assignments  of 
error  assume  to  have  been  established  by  undisputed  evidence  and 
uncontroverted  testimony.  Assuming,  however,  that  it  was  the  in- 
tention of  the  plaintiff  in  error  to  suggest  and  urge  that  the  pre- 
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ponderance  of  testimony  supported  their  view,  said  in  the  assign- 
ment to  have  been  established  by  undisputed  evidence  and  uncon- 
troverted  testimony,  and  that  it  resulted  therefrom  that  the  plaintiff 
was  presumed  to  know  the  danger  and  to  have  assumed  the  risks 
thereof,  this  would  present  a  case  not  to  have  been  withdrawn  from 
the  jury,  but  to  have  been  submitted  to  it  under  the  proper  instruc- 
tion that  if  they,  from  a  consideration  of  all  the  proof,  found  the  fact 
to  be  as  the  defendant  contended,  either  that  the  scale  was  placed 
at  a  reasonably  safe  distance  and  location  from  track  No.  2,  or,  if  it 
was  not,  that  the  danger  of  the  same  was  open  and  obvious  to  the 
view  of  the  plaintiff,  and  that  neither  the  track  scale  box  nor  the 
dangers  thereof  were  hidden  or  latent,  and  were  such,  if  they  existed 
at  all,  that  a  reasonably  prudent  person  engaged  as  plaintiff  was, 
and  in  the  conditions  with  which  he  had  been  and  was  then  sur- 
rounded, would  be  presumed  to  know  the  danger,  in  such  case  the 
plaintiff  must  be  held  to  have  assumed  the  risk,  and  could  not  re- 
cover.    To  this  effect,  substantially,  the  jury  were  directly  and  clearly 
instructed. 

To  support  its  second  assignment  of  error,  defendant's  counsel 
submit  that,  where  a  railroad  constructs  its  side  tracks  and  track 
scale  boxes  and  structures  in  its  own  private  yards,  where  the  safety 
of  passengers  and  the  public  is  not  involved,  and  according  to  the 
requirements  of  the  situation,  and  in  the  manner  most  convenient 
to  facilitate  the  transaction  of  its  business,  and  the  same  are  open 
and  obvious  to  the  sight,  and  are  not  hidden  or  latent,  an  experienced 
man  who  goes  to  work  there  is  presumed  to  know  the  danger  thereof, 
and  assumes  that  risk.  To  sustain  this  proposition  they  cite  Tuttle 
v.  Railway,  122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  11 14;  Nicho- 
las Content  v.  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany, 165  Mass.  267,  43  N.  E.  94;  Terre  Haute  &  Indianapolis 
Railroad  Company  v.  Becker,  Administratrix,  146  Ind.  202-219,  45 
N.  E.  96;  Louisville,  New  Albany  &  Chicago  Railway  Company  v. 
Bates,  Administrator,  146  Ind.  564,  574,  45  N.  E.  108;  Oglesby  v. 
Missouri  Pacific  Railway  Co.,  150  Mo.  137-233,  37  S.  W.  829,  51  S. 

w.  758. 

We  notice  these  cases  in  the  reverse  order  of  that  in  which  they 
are  cited.  The  Oglesby  Case  is  a  decision  rendered  by  the  Missouri 
Supreme  Court  in  banc,  consisting  of  the  seven  judges.  On  the  last 
page  of  the  report  we  find  this: 

"Per  Curiam.  The  foregoing  opinions  expressing  the  views  of  the  dif- 
ferent members  of  the  court  are  ordered  filed.  Gantt,  C.  J.f  and  Brace,  J., 
concur  with  Valiant,  J.,  for  the  affirmance  of  the  judgment  Burgess  and 
Marshall,  JJ.f  hold  the  judgment  should  be  reversed,  and  the  cause  remanded 
for  a  new  trial.  Sherwood  and  Robinson,  JJ.,  hold  the  judgment  should  be 
reversed  without  remanding,  but,  in  order  to  dispose  of  the  case,  concur 
with  Burgess  and  Marshall,  JJ.,  in  ordering  the  judgment  reversed  and  the 
cause  remanded.    Gantt,  G.  J.,  Brace  and  Valiant,  JJ.,  dissenting." 

It  will  be  observed  that  a  bare  majority  of  the  court  were  in  favor 
of  reversing  the  judgment  of  the  trial  court,  and  this  bare  majority 
was  equally  divided  on  the  question  as  to  whether  the  case  should 
be  remanded  for  a  new  trial,  or  should  be  reversed  without  remand- 
ing.    In  this  connection  we  note  that  the  report  shows  that  section 
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3776  of  the  Revised  Statutes  of  Missouri  of  1879  provides  that  the 
Supreme  Court  on  appeals  or  writs  of  error  shall  examine  the  rec- 
ord, and  award  a  new  trial,  reverse  or  affirm  the  judgment  or  deci- 
sion of  the  circuit  court,  or  give  such  judgment  as  such  court  ought 
to  have  given,  as  to  them  shall  seem  agreeable.  The  case  was  one 
to  recover  damages  for  personal  injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  the  defendant  in  putting  into  the 
train  on  which  the  plaintiff  was  hurt  a  defective  car.  After  the 
proof  both  by  the  plaintiff  and  the  defendant  was  all  in,  the  defend- 
ant moved  for  a  verdict,  which  was  denied.  The  case  was  sub- 
mitted to  the  jury,  and  the  plaintiff  recovered.  The  leading  opinion 
in  the  case,  submitted  by  Judge  Valiant,  and  concurred  in  fully  by 
the  Chief  Justice  and  Judge-  Brace,  is,  after  the  statement  of  the 
case,  divided  into  five  paragraphs  or  sections.  The  first  relates  to 
the  state  of  the  pleadings  of  the  plaintiff,  and  concludes  with  the 
statement  that  there  was  nothing  in  the  pleadings  or  evidence  that 
would  have  justified  the  court  in  taking  the  case  from  the  jury  on 
the  fellow-servant  doctrine.  The  second  is  addressed  to  the  conten- 
tion that  there  was  no  evidence  tending  to  show  that  the  defendant 
was  liable  on  the  theory  that  the  wreck  was  caused  by  the  alleged 
defective  car,  and  it  concludes  that  there  was  substantial  testimony 
to  sustain  every  fact  necessary  to  be  proven  by  the  plaintiff  under 
the  instructions  given;  that  there  was  nothing  to  indicate  any  fault 
on  his  part;  therefore  there  was  no  foundation  for  the  demurrer 
to  the  evidence.  The  third  considers  the  contention  that  the  jury 
awarded  excessive  damages,  and  it  concludes  with  the  statement  that 
there  is  nothing  in  the  record  to  indicate  that  the  sum  awarded  was 
anything  else  than  the  result  of  the  jury's  honest  judgment,  and  that 
there  is  no  reason  why  the  court  should  disturb  their  verdict.  The 
fourth  relates  to  the  refusal  of  certain  instructions  requested  by  the 
defendant,  touching  which  it  is  said,  "These  were  in  the  nature  of 
demurrers  to  the  evidence,  and  are  disposed  of  by  the  discussion  on 
that  subject."  In  this  paragraph  the  opinion  adds:  "But  some  of 
the  instructions  given  for  the  defendant  should  not  be  passed  without 
notice.  Although  this  is  its  appeal,  and  therefore  there  is  no  excep- 
tion to  the  ruling  of  the  court  in  giving  defendant's  instructions, 
yet,  as  those  instructions  will  be  published  in  this  record,  and  as 
they  contain  erroneous  views  of  the  law,  they  are  liable  to  be  consid- 
ered as  having  passed  with  the  approval  of  this  court,  and  might  be 
followed  as  precedents."  The  first,  third,  and  fourth  of  the  requested 
charges  given  by  the  court  for  the  defendant  were  then  quoted  and 
criticised.  The  fifth  paragraph  contains  only  one  line,  in  these  words  : 
"The  fifth  instruction  contains  the  same  error."  The  opinion  con- 
cludes: "There  is  no  error  in  this  record  of  which  the  defendant 
has  a  right  to  complain.  The  judgment  of  the  circuit  court  ought 
to  be  affirmed."  Gantt,  C.  J.,  and  Brace,  J.,  concur.  Burgess,  J., 
concurs  in  paragraphs  1,  2,  and  3.  The  opinion  of  Marshall,  J.,  was 
very  brief.  He  says:  "I  am  of  opinion  that  there  is  no  evidence 
that  the  car  was  not  properly  inspected,  and  want  of  proper  inspec- 
tion was  the  only  act  of  negligence  upon  which  the  plaintiff  could 
predicate  a  recovery  under  the  facts  as  disclosed  by  this  record. 
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*    *    *     In  the  absence  of  such  showing,  I  think  that  the  negli- 
gence as  to  inspection  was  not  sufficiently  shown,  and  therefore  the 
judgment  should  be  reversed,  and  the  cause  remanded."    The  sepa- 
rate opinion  of  Sherwood,  J.,  in  which  Robinson,  J.,  concurred,  covers 
65  pages  of  the  report,  and  has  the  tone  throughout  of  a  dissenting 
opinion.     In  it  he  quotes  at  length  from  the  opinion  of  Chief  Justice 
Monks  in  the  case  of  Railroad  v.  Bates,  supra,  in  which  quotation 
this  occurs :     "They  [the  jury]  cannot  be  allowed  to  set  up  a  stand- 
ard which  shall,  in  effect,  dictate  the  custom  or  control  the  business 
of  a  community ;"   citing  in  support  thereof  two  Pennsylvania  cases 
and  Tuttle  v.  Railroad,  supra. 

It  is  difficult  to  extract  from  the  report  of  this  decision  the  per- 
suasive authority  applicable  to  the  case  we  are  reviewing  on  this  writ 
of  error.  The  case  of  Railway  Company  v.  Bates,  supra,  is  thus 
stated  by  Chief  Justice  Monks  in  the  opinion  of  the  court : 

"AppeUee's  intestate,  while  in  appellant's  service,  was  killed  when  in  the 
act  of  coupling  cars  upon  appellant's  road,  and  this  action  was  brought  to 
recover  damages  therefor,  upon  the  ground  that  his  death  was  caused  by  ap- 
pellant's negUgence.  Appellant's  demurrer  for  want  of  facts  to  sustain  the 
amended  complaint  was  overruled.  After  issue  was  joined,  the  cause  was 
tried  by  the  Jury,  and  a  special  verdict  returned.  AppeUant  moved  the  court 
to  render  judgment  in  its  favor  on  said  verdict,  which  motion  the  court  over- 
ruled, and  rendered  judgment  in  favor  of  the  appellee.  These  rulings  of  the 
court  are  severally  assigned  as  error." 

After  an  elaborate  discussion  of  the  different  contentions,  the  opin- 
ion concludes: 

'It  follows  that  the  court  erred  in  rendering  judgment  In  favor  of  appellee. 
It  is  claimed  by  appellant  that  the  case  made  by  the  verdict  does  not  corre- 
spond with  the  allegations  or  theory  of  the  complaint  As  the  case  must  be 
reversed  for  other  reasons,  and  the  complaint  may  be  amended  before  another 
trial,  it  is  not  necessary  for  us  to  determine  this  question.  We  think  justice 
requires  that,  instead  of  directing  a  judgment  upon  the  verdict,  a  new  trial 
be  awarded.  Judgment  reversed,  with  instructions  to  award  a  new  trial, 
with  leave  to  amend  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion." 

In  the  case  of  Railroad  Company  v.  Becker,  supra,  there  was  a 
special  verdict.  The  whole  case  being  considered  on  the  appeal,  the 
Supreme  Court  found  that  "under  the  circumstances  in  this  case  the 
peril  which  the  deceased  was  subjected  to  by  reason  of  such  irregular 
trains  was  a  risk  incident  to  the  service  which  he  had  entered,  and 
one  which  he  assumed  under  his  contract  of  employment."  It  is  an- 
nounced further: 

"We  do  not  consider  that  the  fifth  finding  of  the  jury,  relative  to  the  curves 
in  appellant's  road  between  Waveland  and  Dooley,  and  Its  surroundings, 
under  the  circumstances,  can  serve  to  exert  any  influence  over  the  question 
of  appellant's  negligence." 

After  quoting  from  Tuttle  v.  Railroad  Company,  supra,  the  opinion 
proceeds : 

"The  thirteenth  and  fourteenth  findings  may  properly  be  considered  as 
being  of  the  character  of  legal  conclusions,  and  hence  can  serve  no  purpose 
in  a  special  verdict,  and  must  therefore,  be  disregarded.  Elliott,  General 
Practice,  vol.  2,  9  931,  and  authorities  there  cited.  The  fifteenth  finding  is 
not  within  the  issue  of  the  third  paragraph  of  the  complaint.  No  reasons  are 
urged  in  support  of  the  cross-errors  assigned  by  appellee;   hence  they  must 
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be  deemed  as  waived.  The  court  erred  In  awarding  judgment  on  the  special 
verdict  in  favor  of  appellee,  for  which  error  the  judgment  Is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  the  lower  court  to  render  its 
judgment  upon  the  special  verdict  in  favor  of  appellant." 

In  Content  v.  Railroad,  supra,  the  opinion  states: 

"There  was  no  conflict  in  the  evidence  as  to  the  material  points.  The 
position  of  the  tracks  was  open  and  visible.  The  use  and  the  size  of  the 
Star  Union  cars  were  known  to  the  plaintiff.  The  side  tracks  were  used  as 
storage  tracks,  and  were  generally  filled  with  cars.  At  the  place  where  the 
plaintiff  was  hurt  the  side  track  was  parallel  with  the  track  upon  which  he 
was  riding,  and  had  not  begun  to  curve  in  towards  the  other  track.  *  *  • 
The  defendant  did  not  owe  it  as  a  duty  to  the  plaintiff  to  change  the  position 
of  its  tracks,  or  to  discontinue  the  use  of  Star  Union  cars  upon  its  railroad, 
or  to  make  a  change  in  its  custom  of  storing  these  and  other  cars  upon  the 
side  track.  Therefore,  in  the  legal  sense,  the  defendant  was  guilty  of  no 
breach  of  duty  and  of  no  negligence  towards  him.  If  the  plaintiff  entered 
Into  the  employment  of  the  defendant,  he  must  be  held  to  have  assumed  the 
risk  arising  from  these  things." 

In  Tuttle  v.  Railroad,  supra,  the  pleadings  on  which  plaintiff  re- 
lied alleged  that  the  siding  called  the  "boot-jack  siding"  was  negli- 
gently and  unskillfully  constructed  by  the  defendant,  with  so  sharp 
a  curve  that  the  drawheads  of  the  cars  in  use  by  defendant  would 
pass  each  other,  and  cause  the  cars  to  crush  any  one  who  attempted 
to  make  a  coupling  thereon.  This  alleged  faulty  construction  of  the 
track  was  the  principal  matter  of  contest  on  the  trial.  Plaintiff  con- 
tended that  the  defendant  was  bound  in  duty  to  its  workmen  and 
employes  to  construct  a  track  that  would  not  expose  them  to  the 
danger  which  existed  in  this  case,  whilst  the  defendant  contended, 
and  offered  evidence  to  prove,  that  the  track  was  constructed  accord- 
ing to  the  requirements  of  the  situation,  a  sharp  curve  being  neces- 
sary at  this  place  in  order  to  place  the  cars,  when  loading,  alongside 
of  the  dock  or  slip;  that  such  curves  were  not  uncommon  in  station 
yards ;  that  in  such  condition  the  drawheads  of  cars  quite  often  pass 
each  other  when  the  cars  come  together ;  that  this  must  be  presumed 
to  have  been  well  known  to  Tuttle,  the  deceased,  who  was  an  ex- 
perienced yardman;  that  he  accepted  the  employment  with  the  full 
knowledge  of  its  risks,  and  must  be  held  to  have  assumed  them ; 
that  it  was  negligence  on  his  part  to  place  himself  in  such  a  situation 
as  to  incur  the  danger  and  suffer  the  injury  complained  of.  It  ap- 
peared by  the  evidence  that  when  trying  to  make  the  coupling  the 
deceased  stood  on  the  inside  of  the  curve,  where  the  corners  of  the 
cars  come  in  contact  when  the  drawheads  pass  each  other,  and  will 
crush  a  person  caught  between  them;  whereas  on  the  outside  of 
the  curve  they  are  widely  separated,  and  there  is  no  danger.  The 
defendant  contended  that  the  position  thus  taken  by  Tuttle  was  con- 
tributory negligence  on  his  part.  On  the  other  hand,  the  plaintiff 
offered  evidence  tending  to  show  that  it  was  usual  for  the  brakeman, 
in  coupling  cars  on  a  curve,  to  stand  on  the  inside,  so  as  to  see 
the  engineer,  and  exchange  signals  with  him  for  stopping,  backing, 
or  going  forward.  The  defendant  contended,  and  offered  evidence 
tending  to  show,  that  this  was  not  necessary,  as  there  was  always 
a  yardmaster  or  others  standing  by  to  co-operate,  by  whom  the  sig- 
nals could  be  given.     Upon  the  evidence  adduced  the  trial  judge  <£- 
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rected  the  jury  to  find  a  verdict  for  the  defendant,  holding  that  Tuttle 
wantonly  assumed  the  risk  of  remaining  on  the  inside  of  the  drawbar, 
when  he  should  have  gone  on  the  other  side,  and  that  the  defend- 
ant ought  not  to  be  held  in  this  action.  It  was  on  this  state  of  case 
that  the  language  was  used  in  the  opinion  of  the  court,  on  which 
the  plaintiff  in  error,  in  the  case  before  us,  so  strongly  relies,  and 
which  its  counsel  largely  quotes.    A  part  of  this  language  we  quote : 

"We  have  carefully  read  the  evidence  presented  by  the  bUl  of  exceptions, 
and,  although  it  appears  that  the  curve  was  a  very  sharp  one  at  the  place 
where  the  accident  happened,  yet  we  do  not  think  that  public  policy  requires 
courts  to  lay  down  any  rule  of  law  to  restrict  a  railroad  company  as  to  the 
curve  it  shall  use  In  its  freight  depots  and  yards,  where  the  safety  of  pas- 
sengers and  the  public  Is  not  involved;  much  less  that  it  should  be  left  to 
the  varied  and  uncertain  opinions  of  juries  to  determine  such  an  engineering 
question." 

Then,  after  some  further  discussion  of  principles  and  precedents 
and  the  particular  facts  of  the  case  in  hand,  the  opinion  proceeds : 

"Without  attempting,  therefore,  to  give  a  summary  of  the  evidence,  we 
have  no  hesitation  in  saying  that  the  judge  was  right  in  holding  that  the  de- 
ceased, by  voluntarily  assuming  the  risk  of  remaining  on  the  Inside  of  the 
draw-bar,  brought  the  injury  upon  himself,  and  the  judge  was  right,  there- 
fore, in  directing  a  verdict  for  the  defendant" 

The  Union  Pacific  Railway  Company  v.  O'Brien,  49  Fed.  538,  1 
C.  C  A.  354, 4  U.  S.  App.  221,  was  an  action  of  Nora  O'Brien  against 
the  railway  company  to  recover  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the  defendant's  negligence. 
The  case  was  sent  to  the  jury  upon  the  issue  of  negligence  on  the 
part  of  the  company  in  not  properly  constructing  the  track,  in  that 
no  outlet  was  provided  for  the  water  which  would  be  liable  to  come 
down  upon  the  track  and  deposit  thereon  sand  and  other  obstruc- 
tions, and  of  contributory  negligence  on  the  part  of  the  deceased, 
and  upon  both  issues  the  jury  found  in  favor  of  the  plaintiff  and  as- 
sessed her  damages.  Judgment  was  rendered  on  the  verdict,  and 
the  company  brought  the  case  to  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit.  On  the  hearing  in  that  court,  Judge  Oliver  P. 
Shiras  sat  as  one  of  the  members  thereof,  and  delivered  the  opinion 
of  the  court.  In  referring  to  the  case  of  Tuttle  v.  Railway,  supra, 
which  was  cited  by  the  plaintiff  in  error  in  argument,  he  said,  in  sub- 
stance: The  principle  of  this  decision  cannot  be  carried  to  the  ex- 
tent claimed  in  argument  by  counsel  for  plaintiff  in  error.  If  it  was 
applicable  in  the  broad  sense  claimed  for  it,  the  result  would  be  that 
the  well-established  rule  that  it  is  the  duty  of  the  company  to  use  due 
care  and  skill  in  the  construction  and  maintenance  of  the  roadbed 
and  track  and  in  furnishing  proper  machinery  for  the  use  of  its  em- 
ployes would  be  wholly  abrogated.  In  one  sense  it  is  a  question 
of  engineering  skill  to  determine  how  a  roadbed  and  track  shall  be 
constructed,  and,  if  the  conclusion  of  the  engineer  in  charge  thereof 
is  final,  and  cannot  be  challenged  before  a  court  and  jury  by  one  who 
has  suffered  injury  by  reason  of  defects  in  the  roadbed  and  track, 
then  it  is  useless  to  say  that  the  railway  company  is  bound  to  exer- 
cise due  care  in  the  construction  of  its  roadbed,  for  it  could  always 
be  prepared  to  prove  that  the  road  was  built  in  accordance  with  the 
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instruction  of  its  engineer.  The  difference  between  the  kind  of 
knowledge  called  into  action  in  determining  the  sharpness  of  a  curve 
that  is  needed  in  running  a  railway  line  at  a  given  point  and  that 
exercised  in  determining  whether  the  exigencies  of  a  given  situation 
require  that  some  escape  or  outlet  be  furnished  for  water  liable 
to  come  down  a  natural  waterway  intersecting  the  line  of  railway 
is  so  great  that  it  renders  the  rule  applicable  to  the  one  case  inap- 
plicable to  the  other.  The  training  and  knowledge  of  an  engineer 
is  not  needed  to  enable  one  to  understand  the  action  of  water  in 
rushing  down  a  gully  or  similar  waterway,  nor  to  know,  if  an  ob- 
struction like  a  solid  railway  roadbed  is  built  across  a  waterway,  down 
which  any  considerable  amount  of  water  may  be  expected  to  pass, 
that,  unless  an  outlet  is  given  to  it,  it  must  of  necessity  collect  against 
the  roadbed,  and  perchance  overflow  it.  Such  facts  are  matters  of 
common  knowledge  gathered  from  the  experience  and  observation 
of  everyday  life,  and  hence  a  jury  is  entirely  competent  to  pass  upon 
an  issue  involving  considerations  of  that  nature.  This  case  was 
taken  to  the  Supreme  Court,  and  in  the  opinion  of  that  court,  de- 
livered by  the  chief  justice,  this  language  occurs: 

"In  our  opinion,  the  Circuit  Court  of  Appeals  committed  no  error  in  its 
rulings  and  in  affirming  the  judgment  of  the  court  below,  and  we  are  not 
inclined  to  restate  the  reasons  for  the  conclusions  reached  by  that  court, 
which  are  fully  set  forth  in  the  case  as  reported."  161  U.  S.  457,  16  Sup.  Ct. 
618,  40  L.  Ed.  766. 

In  the  case  of  Wood  v.  Louisville  &  Nashville  Railroad  Company 
(C.  C.)  88  Fed.,  on  page  46,  we  find  views  expressed  by  Judge  Ham- 
mond which  we  think  are  sound,  and  applicable  to  the  case  before 
us.     He  says: 

"It  cannot  be  required  of  a  brakeman  that  he  shall  go  about  upon  the 
line  of  a  railroad  upon  which  he  is  operating,  and  lay  a  foot  rule  to  all  the 
structures  of  this  kind,  and  see  whether  or  not  they  be  so  close  as  to  make 
it  necessary  that  he  should  be  watchful  when  he  is  climbing  the  ladders,  or 
to  avoid  taking  the  ladder  until  the  chute  shall  have  been  passed.  The  fact 
that  no  accident  of  this  kind  had  happened  before  upon  the  railroad,  and 
that  trains  were  constantly  passing  this  chute  without  the  development  of 
this  danger,  brings  it  directly  within  the  class  of  what  we  may  call  'con- 
cealed dangers.'  This  danger  was  lurking  for  years  without  Its  being  known. 
The  constituent  element  of  it  was  a  matter  of  mere  inches,  and  that,  in  the 
very  nature  of  things,  could  not  be  detected  by  ordinary  observation.  It  Is 
an  idle  struggle  to  escape  the  liability  for  this  negligence  to  impute  con- 
tributory negligence  of  the  plaintiff  under  the  circumstances  of  this  case. 
Even  if  he  had  been  aware  of  the  fact  that  the  cattle  chute  was  there,  it 
does  not  follow  that  he  was  aware  of  the  fact  that  it  was  a  few  inches,  more 
or  less,  too  close  to  the  track,  and  he  had  a  right  to  rely  upon  and  believe 
that  the  railroad  company  would  not  put  it  too  close  to  the  track,  or  would 
not  permit  the  constructor  whom  they  allowed  to  build  it  to  put  It  too  close 
to  the  track,  to  Injure  their  employe's.  It  is  a  danger  that  does  not  probably 
show  itself  until  an  accident  like  this  brings  it  into  prominence,  either  to  the 
railroad  owner  who  operates  the  road  or  to  the  man  who  originally  con- 
structed It.  They  were  thinking  of  establishing  a  clearance  for  the  cars,  and 
not  for  a  man  climbing  the  ladders  at  the  moment  of  passing  the  chute. 
That  danger  was  probably  not  thought  of  by  anybody;  not  by  the  con- 
structors any  more  than  by  the  plaintiff.  It  is  a  danger  that  might  arise, 
and  possibly  did  arise  in  this  case,  because  the  car  on  which  he  was  mounted 
was  wider  than  ordinary  cars,  or  perhaps  the  ladder  might  have  been  con- 
structed so  as  to  nave  been  further  away  from  the  side  of  the  car  than  In 


Digitized  by  VjOOQ  IC 


TEXAS  *  P.  RY.  CO.  V.  8WEARINGEN.  41 

the  ordinary  construction  of  ladders.  Many  differences  of  this  kind  might 
appear  to  make  a  danger  in  this  particular  conjunction  of  a  brakeman  on  a 
ladder  and  a  cattle  chute  too  near  the  track  that  would  not  be  observable 
to  any  ordinary  Intelligence  or  observation.  The  case  was  fairly  left  to  the 
jury,  and  they  have  decided  these  questions  of  negligence  and  contributory 
negligence  against  the  defendant,  and,  I  think,  properly  so." 

From  Peirce  v.  Clavin,  82  Fed.  552,  27  C.  C.  A.  227,  we  quote 
language  used  by  Judge  Jenkins  in  delivering  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit,  as  follows: 

"Is  the  defendant  in  error  also  chargeable  with  notice  of  this  obvious  de- 
fect? If  he  is,  he  could  not  recover.  The  switch,  if  defective  and  dangerous, 
was  in  such  condition  when  the  defendant  in  error  entered  into  the  service 
of  the  receiver.  He  assumed,  in  entering  upon  that  service,  not  only  such 
risks  and  perils  as  are  incident  to  the  performance  of  his  duty,  but  the  risk 
of  such  extra  hazard  and  peril  of  which  he  has  either  actual  or  presumed 
knowledge;  and,  where  the  defect  is  obvious,  knowledge  is  presumed  of  the 
dangers  which  it  suggests  and  which  are  apparent  [Citing  authorities.]  The 
question  should,  therefore,  have  been  submitted  to  the  jury,  whether  the  de- 
fendant in  error  knew,  or  ought  reasonably  to  have  known,  the  danger  to  him 
from  this  alleged  defective  appliance." 

As  was  said  in  the  opinion  of  the  Supreme  Court  in  the  case  of 
Northern  Pacific  Railroad  v.  Everett,  14  Sup.  Ct.  474,  38  L.  Ed.  373, 
152  U.  S.  107: 

"It  is  not  easy  on  a  subject  of  this  kind  to  lay  down  unbending  rules,  and 
conflicting  cases  can  readily  be  found;  but,  without  pursuing  the  subject 
further,  we  are  satisfied  that  in  the  present  case  there  is  no  conclusive  evi- 
dence of  the  want  of  due  care  on  the  part  of  Everett  in  not  observing  the 
projecting  timber  while  he  was  in  the  discharge  of  his  duty,  and  while  his 
attention  was  directed  to  the  work  in  which  he  was  engaged." 

In  Lindsay  v.  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany, 112  Fed.  384,  50  C.  C.  A.  298,  it  was  well  said  by  Judge  La- 
combe  : 

"Citations  of  opinions  in  other  cases  are  not  especially  helpful,  since  the 
decision  of  each  case  necessarily  depends  on  its  own  facts,  and  these  are 
rarely  the  same  in  any  two  cases." 

On  the  facts  of  that  case  which  he  was  considering  he  assumed 
that  the  place  where  the  plaintiff  was  set  to  work  was  not  reasonably 
safe,  and  that  he  acted  on  the  night  in  question  with  reasonable  pru- 
dence under  the  circumstances,  and  said: 

"If  the  plaintiffs  sole  opportunity  of  observation  had  been  in  the  obscurity 
of  night,  he  might  have  worked  there  a  long  time  without  observing  them 
[sluiceways  and  drains  that  ran  under  and  across  the  tracks];  but  when  it 
appears  that  during  the  months  of  April,  May,  and  June,  and  the  first  week 
in  July,  he  was  moving  back  and  forth  over  these  open  and  projecting  drains 
every  day  from  daybreak  until  7  a.  m.,  he  must  be  held  chargeable  with 
knowledge  of  their  existence,  and  of  whatever  risk  to  one  using  the  pathway 
their  appearance  would  indicate  even  to  the  casual  observer." 

Earlier  in  the  opinion  it  had  been  said : 

"Where  there  is  reasonable  ground  for  difference  of  opinion  as  to  whether 
the  defect  was  plainly  observable  by  him,  the  jury  should  decide;  but,  when 
it  is  plainly  thus  observable,  the  court  will  dispose  of  the  case  by  direction 
of  a  verdict." 

It  would  seem  that  the  trial  court  had  directed  the  verdict,  and 
the  judgment  of  that  court  was  affirmed. 


Digitized  by  VjOOQ  IC 


42  60  0.  C.  A.  REPORTS. 

In  the  opinion  of  the  court  in  Missouri  Pacific  Railway  Company 
v.  Lehmberg,  75  Tex.,  on  page  67,  12  S.  W.  838,  we  find  this  lan- 
guage used  by  Judge  Henry,  which  commends  itself  to  our  concur- 
rence : 

"Without  now  considering  the  question  whether  the  rule  In  this  respect 
charges  an  employe  with  knowledge  of  defects,  except  with  regard  to  such 
appliances  or  instruments  as  he  is  engaged  himself  in  using,  we  think  it 
sufficient  to  say  that  the  law  does  not,  under  any  circumstances,  exact  of 
him  the  use  of  diligence  in  ascertaining  such  defects,  but  charges  him  with 
knowledge  of  such  only  as  are  open  to  his  observation.  Beyond  that  he  has 
the  right  to  presume,  without  inquiry  or  investigation,  that  his  employer  has 
discharged  his  duty  of  furnishing  him  with  safe  and  proper  instruments  and 
appliances.  The  evidence  discloses  that  the  deceased  could  see  that  the 
engine  had  a  square  tank,  but  it  fails  to  show  that  he  was  aware  of  the 
different  degrees  of  danger  between  the  use  of  that  and  one  with  a  sloping 
tank,  or  that  he  understood  the  nature  of  the  danger  to  himself  from  the  use 
of  the  square  tank." 

It  has  come  to  be  familiar  law  that  a  servant  is  held  to  assume 
the  ordinary  risks  of  the  business  upon  which  he  enters,  so  far  as 
those  risks,  at  the  time  of  his  entering  upon  the  business,  are  known 
to  him,  or  should  be  readily  discernible  by  persons  of  his  age  and 
capacity  in  the  exercise  of  ordinary  care.  And  whether  the  business 
is  dangerous  or  not,  notwithstanding  the  general  rule  that  the  mas- 
ter is  bound  to  use  due  care  to  furnish  safe  and  sound  material,  ma- 
chinery, appliances,  etc.,  yet  the  servant  assumes  the  risk  of  obvious 
defects  in  the  things  which  he  voluntarily  uses.  If  his  work  con- 
sists in  whole  or  in  part  in  dealing  with  dangerous,  unsafe,  or  un- 
sound things,  known  to  him  to  be  so,  or  obviously  so,  and  which, 
by  the  very  nature  of  the  business,  must  be  used  while  in  that  condi- 
tion, he  assumes  the  risk  of  doing  so. 

In  the  preface  to  the  fifth  edition  of  Shearman  &  Redfield  on  Neg- 
ligence, it  is  said  to  be  "particularly  noteworthy  that,  even  after 
allowing  for  some  recent  reactionary  decisions,  the  general  tendency 
of  the  federal  courts  has  been  toward  a  liberal  interpretation  of  the 
law  of  negligence  in  favor  of  the  public,  and  especially  of  servants.,, 
It  appears  to  be  settled  in  Texas  that  railroad  corporations,  or  other 
persons  owning  or  controlling  railroads  and  operating  trains  there- 
on, are  responsible  in  damages  to  one  of  their  servants  for  injuries 
sustained,  without  fault  or  negligence  on  his  part,  from  the  negli- 
gent construction  or  erection  by  them  of  an  appendage  of  the  road, 
which  subjects  such  servant  to  unnecessary  hazard  and  danger,  which 
he  could  not  reasonably  have  anticipated,  and  of  which  there  is  proof 
that  he  was  not  informed.  Also,  that  a  railroad  employe  owes  no 
duty  of  inspection  to  discover  obstructions  dangerously  near  the 
track,  which  are  due  to  the  company's  negligence,  and  does  not  neces- 
sarily assume  them  by  his  contract  of  service,  though  they  are  perma- 
nent in  character,  and  exist  at  the  time  he  enters  the  service.  H. 
&  T.  C.  Ry.  Co.  v.  Henry  Oram,  49  Tex.  341 ;  Missouri  Pacific 
Ry.  Co.  v.  Pauline  Lehmberg,  75  Tex.  61,  12  S.  W.  838;  Bonner  & 
Eddy,  Receivers,  v.  J.  C.  La  None,  80  Tex.  117,  15  S.  W.  803;  Gulf, 
Colorado  &  Santa  Fe  Ry.  Co.  v.  Darby  (Tex.  Civ.  App.)  67  S.  W. 
446;  Galveston,  Houston  &  San  Antonio  Ry.  Co.  v.  Morston  (Tex. 
Civ.  App.  4th  Dist.  Jan.  7,  1903)  6  Tex.  Ct.  Rep.  537,  71  S.  W.  770. 
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The  passage  by  the  Congress  of  the  United  States  of  the  act  to 
promote  the  safety  of  employes  and  travelers  upon  railroads,  etc., 
approved  March  2,  1893,  and  amended  April  1,  1896,  and  again 
amended  and  extended  March  2,  1903,  and  the  action  of  those  states, 
including  Texas,  where  this  action  arose,  in  abolishing  by  statute 
so  much  of  the  fellow-servant  doctrine  as  applied  to  railroad  em- 
ployes, and  declaring  void  any  contract  between  such  employes  and 
their  employers  as  seeks  to  impose  upon  such  employes  the  assump- 
tion of  the  risk  from  the  negligence  of  their  fellow  servants;  and 
the  judicial  recognition,  in  Texas,  at  least,  that  it  is  against  public 
policy  that  railroad  employes  should  be  permitted  by  contract,  ex- 
press or  implied,  to  assume  the  risks  of  dangers  not  inherent  in  the 
business,  but  arising  from  the  negligence  of  the  employer— clearly 
indicate  the  propriety  and  necessity  of  modifying  the  terms  and  lim- 
iting the  application  of  the  rules  theretofore  announced  by  courts 
of  the  highest  authority  with  reference  to  the  doctrine  of  assumed 
risks. 

From  a  somewhat  extended  and  careful  re-examination  of  recog- 
nized precedents  and  of  the  more  recent  editions  of  the  works  of 
standard  text-writers  bearing  upon  the  questions  involved  in  the  al- 
leged errors  which  we  are  considering,  we  are  satisfied  that  these 
assignments  are  not  well  taken.  And  what  we  have  said  on  these 
does,  in  our  opinion,  also  dispose  of  the  fifth  assignment  of  error. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


(122  Fed.  417.) 

HOCKING  et  al.  v.  HAMILTON  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    May  12,  1903.) 

No.  29. 

1.  8alk— Formal  Execution  of  Contract — Waiver— Jury  Question. 

Evidence  in  an  action  for  damages  for  the  breach  of  a  contract  for 
the  sale  of  coal  examined,  and  held  to  warrant  submitting  to  the  jury 
the  question  whether  a  formal  execution  of  the  contract  had  been  waived 
by  the  seller. 
*  Trial—Submission  of  Question  to  Jury. 

Where  different  minds  may  honestly  draw  different  conclusions  from 
the  same  facts,  the  case  is  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

W.  H.  Ruppel,  for  plaintiffs  in  error. 

Johns  McCleave  and  Frederick  Dallam,  for  defendants  in  error. 

Before  DALLAS,  Circuit  Judge,  and  BUFFINGTON  and  KIRK- 
PATRICK,  District  Judges. 

BUFFINGTON,  District  Judge.  This  is  a  writ  of  error  to  the 
Circuit  Court  for  the  Western  District  of  Pennsylvania.  In  that 
court  the  defendants  in  error,  Hamilton  &  Co.,  brought  suit  against 
John  T.  Hocking  and  George  H.  Duncombe,  trading  as  the  Hocking 
&  Duncombe  Coal  Company,  for  damages  for  breach  of  contract  to 
deliver  coal,  and  therein  recovered  a  verdict  for  $4,775.51.    The  re- 
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fusal  of  the  court  to  give  binding  instructions  for  the  defendants, 
to  the  effect  that  no  contract  existed  between  the  parties,  is  here  as- 
signed for  error.  An  examination  of  the  proofs  satisfies  us  that  it 
was  the  duty  of  the  trial  judge  to  submit  that  question  to  the  jury, 
for  the  facts  proven  by  the  plaintiffs  were  such  that  therefrom  a 
jury  could  conclude  a  contract  existed.  To  those  facts  we  briefly 
refer :  The  plaintiffs  were  coal  dealers  in  Baltimore ;  the  defendants, 
miners  and  shippers  of  coal  in  the  Somerset  region  of  Pennsylvania. 
On  March  28th  the  plaintiffs  telegraphed  defendants:  "Telegraph 
whether  or  not  we  can  count  on  your  coal  for  coming  year.  Im- 
portant." To  which  an  answer  was  received:  "Will  agree  to  ship 
fifty  thousand  tons  to  take  effect  when  article  is  signed.  Hocking 
&  Duncombe  Coal  Co."  The  same  day  both  the  parties  wrote  in 
confirmation  of  the  telegrams,  the  defendants  stating  "the  conditions 
which  must  appear  in  contract";  the  plaintiffs  saying: 

"We  understand  from  same  that  you  have  decided  to  accept  $1.00  per  ton 
for  50,000  tons,  same  to  start  from  date  contract  Is  signed.  This  Is  satis- 
factory to  us,  and  we  beg  to  ask  whether  you  will  have  contract  drawn  up 
or  shaU  we  attend  to  same  and  submit  It  to  you  for  any  correction  if  nec- 
essary." 

On  March  30th  Hamilton  &  Co.  inclosed  a  draft  of  contract — 

**Whlch  we  submit  for  your  consideration.  *  *  *  The  contract  as  drawn  Is 
a  fair  one  and  if  satisfactory  to  you  please  sign  and  return.  If  you  desire 
any  reasonable  corrections  please  advise." 

On  March  30th,  Hocking,  one  of  the  partners,  and  signing  him- 
self as  superintendent,  writes : 

"We  have  made  notations  and  erasures  upon  one  copy  (which  we  herewith 
return)  which  about  expresses  the  terms  upon  which  we  will  contract.  The 
one  feature  upon  which  the  agreement  hinges  is  in  relation  to  car  supply, 
and  guarantee  to  take  not  less  than  4,000  tons  per  month." 

On  April  2d,  Hamilton  &  Co.  telegraphed  Hocking  to  have  the 
contract  drawn,  or  to  come  to  Baltimore,  so  that  the  matter  could 
be  arranged  to  his  satisfaction.  On  the  same  day  Hocking  re- 
plied: "Can't  get  away.  Have  agreement  as  noted.  Expect  re- 
sumption soon."  On  the  same  day  Hamilton  &  Co.  wrote:  "We 
are  having  contract  drawn  again  to  agree  with  your  corrections,  and 
will  send  you  same  to-morrow."  On  April  4th  the  suggested  con- 
tract was  sent  by  Hamilton  &  Co.,  who  wrote : 

"The  whole  matter  Is  just  this,  you  are  wUling  and  agree  to  ship  us  the 
50,000  tons  and  we  agree  to  receive  and  pay  for  the  same.  We  instructed 
lawyer  to  draw  the  contract  on  these  lines.  If  this  paper  does  not  meet 
your  views  we  must  ask  that  you  have  one  drawn  at  your  end." 

It  will  be  noted  that  this  contract  was  sent  April  4th;  that  it 
embodied  the  terms  agreed  on  by  the  parties,  and  no  change  of  those 
terms  was  thereafter  suggested.  It  correctly  represented  the  wishes 
of  the  parties,  and  nothing  remained  to  be  done,  save  the  execution 
of  the  paper.  It  is  proper  here  to  remark  that  the  original  telegram 
of  March  28th,  stating  the  plaintiffs  in  error  agreed  to  ship  50,000 
tons,  to  take  effect  when  article  was  signed,  can  refer  to  a  signing  by 
Hamilton  &  Co.  as  well  as  by  Hocking  &  Duncombe.  The  pur- 
port of  that  message,  it  may  be  fairly  contended,  was  that  the  sellers 
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were  not  willing  to  commence  shipment  until  the  terms  of  the  con- 
tract were  settled.  Such  terms  having  been  agreed  on,  as  embodied 
in  the  paper  submitted  April  4th,  there  is  reason  for  saying  that 
from  that  time  forward  both  parties  treated  it  as  in  force — the  plain- 
tiffs by  ordering  in  the  supply  of  cars,  and  the  defendant  company 
by  furnishing  the  coal.  It  is  true  that  during  the  remainder  of  the 
month  Hamilton  &  Co.  were  continually  urging  the  signing  of  the 
contract,  but  their  actions  and  statements  were  those  of  men  who 
regarded  the  contract  as  closed.  Their  contract  was  such  as  to  bind 
them,  and  they  acted  as  bound  by  the  contract.  This  will  be  seen 
from  the  acts  and  correspondence  of  the  parties  during  that  period. 
On  April  5th  they  wrote  Hocking  to  wire  as  soon  as  he  knew  the 
miners  would  go  to  work,  "so  that  we  can  order  in  cars."  April  7th 
they  wrote  him:  "When  do  you  expect  to  commence  shipments? 
Please  fix  up  contract  and  advise  when  we  shall  order  in  cars."  On 
April  7th  Hocking  writes:  "I  have  not  seen  Mr.  Duncombe  since 
your  agreement  came,  and  am  waiting  for  him  to  read  it  and  sign  it. 
As  soon  as  this  is  done  we  will  return  it  for  your  signature."  He 
also  asks :  "Would  you  be  willing  to  pay  an  advance  price  ?  If  so, 
wire  me."  It  will  be  noted  that  this  advance  price  was  one  pro- 
vided for  by  the  contract.  On  April  9th  Hamilton  &  Co.  wired  their 
willingness  to  pay  55  "so  as  to  get  miners  working."  On  the  same 
day  Hocking  telegraphed:  "Order  in  supply  of  cars  to-morrow." 
This  act  calling  upon  Hamilton  &  Co.  to  comply  with  their  obligation 
under  the  contract  to  order  in  cars  could  fairly  be  construed  as  one 
done  by  Hocking  in  pursuance  of  the  contract.  That  it  was  so 
regarded  by  Hamilton  &  Co.  is  apparent  from  their  letter  of  the 
same  date  wherein  they  say,  "When  cars  are  put  in  divide  shipments 
between  Locust  Pt.  and  St.  George,  Staten  Island,  until  otherwise 
advised."  That  Hocking  regarded  the  contract  as  in  force,  and  that 
thereunder  Hamilton  &  Co.  were  interested  to  the  extent  of  the  min- 
ers' scale  allowed  is  apparent  from  his  letter  of  April  nth,  wherein 
he  says :  "We  have  just  understood  that  a  long  train  of  empties  were 
taken  to  Niverton  &  Merchants  on  the  60c.  basis.  What  do  you  think 
about  ordering  in  cars  on  the  same  basis?"  After  some  additional 
correspondence,  Hamilton  &  Co.,  on  April  14th,  wrote,  and  their 
words  show  that  they  regarded  the  contract  as  in  force,  as  follows : 
"All  we  can  tell  the  railroad  is  that  we  have  bought  some  quantity 
of  your  coal  and  want  cars  for  same."  On  April  16th  there  is  the 
first  intimation  from  Hocking  of  any  possible  trouble  from  Dun- 
combe. It  is  in  these  words:  "Our  Mr.  Duncombe  is  at  Boynton 
store  as  soon  as  I  get  him  down  here  will  get  him  to  sign  contract  if 
I  can."  But  far  from  attaching  any  importance  to  that  fact,  Hock- 
ing on  April  18th  writes  Hamilton  &  Co.  as  though  he  could  close 
the  matter  himself.  His  words  are  as  follows:  "I  have  not  seen 
Mr.  Duncombe  yet,  but  if  he  does  not  come  down  I  shall  have  to 
sign  the  agreement  myself,  I  expect."  On  April  21st  Hamilton  &  Co. 
wrote — and  their  act  may  be  regarded  as  in  affirmance  of  the  con- 
tract— as  follows:  "Please  advise  us  how  many  cars  you  can  load 
daily,  so  that  we  can  take  this  matter  up  with  the  R.  R.  here  and  see 
that  you  are  given  a  full  supply."     On  April  24th,  the  manifest  sign- 


Digitized  by  LiOOQ  IC 


46  69  C.  C.  A.  REPORT*. 

ed  by  Hocking,  and  evidencing  shipments  of  coal  to  the  plaintiffs, 
stated:  "Started  work  to-day  with  20  miners  at  55c.  per  gross  ton, 
I  will  continue  shipment  and  get  contract  signed  soon  as  Duncombe 
is  ready."  On  April  25th  the  manifest  contained  this  statement: 
"Mr.  Duncombe  has  positively  refused  to  sign  the  lease  and  has 
threatened  to  bring  suit  against  me,  if  I  persist  in  sending  you  coal, 
for  damages.  I  do  not  know  what  to  do."  This  statement  is,  in 
effect,  an  admission  that  the  shipments  already  made  had  been  in  ful- 
fillment of  their  contract.  Under  this  state  of  facts,  we  think  it  was 
the  clear  duty  of  the  trial  judge  to  submit  to  the  jury,  whether  under 
the  correspondence  and  relations  of  the  parties,  the  shipment  of  this 
coal  was  not  a  waiver  of  formal  execution.  The  actions  of  Hocking 
might  fairly  be  construed  by  Hamilton  &  Co.  as  an  acceptance  of  the 
contract,  and  inasmuch  as  Hamilton  &  Co.  had  accepted  the  con- 
tract, and  were  arranging  for  its  performance,  the  jury  was  warranted 
in  finding  there  was  an  aggregatio  mentium.  The  facts  and  the  in- 
ference to  be  drawn  therefrom  were  for  the  jury  to  determine. 

It  was  contended  that,  under  the  partnership  agreement  between 
Hocking  and  Duncombe,  the  consent  and  signature  of  both  parties 
were  required  to  a  contract  for  the  sale  of  the  firm's  output,  and  that 
the  plaintiffs  knew  that  fact.  Such  knowledge  was  denied  by  the 
plaintiffs,  and  the  jury  has  so  found.  Such  being  the  case,  we  think, 
in  view  of  the  correspondence  between  the  parties,  the  agreement  as 
to  the  terms  of  the  contract,  the  shipments  of  coal  made,  and  the 
statements  of  Hocking  as  to  signing  the  contract  himself,  the  ques- 
tion of  whether  there  was  an  agreement  reached,  and  aggregatio 
mentium  had,  and  the  formal  execution  of  the  contract  waived,  were 
questions  of  fact  for  the  jury,  for,  where  different  minds  may  hon- 
estly draw  different  conclusions  from  the  same  facts,  the  case  is  one 
for  a  jury.     Railroad  Company  v.  Stout,  17  Wall.  657,  21  L.  Ed.  745. 

The  case  is  affirmed. 


(122  Fed.  420.) 

ENOCH  MORGAN'S  SONS  CO.  T.  GIBSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  10,  1903.) 

No.  1,788. 

1.  Appeal— Appealable  Order— Discharging  Rule  for  Contempt. 

An  order  discharging  a  rule  to  show  cause  for  contempt  in  violating 
an  Injunction  against  Infringement  of  a  trade-mark,  granted  by  fln«.i 
decree  in  a  suit  in  equity,  is  reviewable  by  appeal. 

2.  Injunction— Violation — Construction  op  Decree. 

A  decree  enjoining  a  defendant  from  Infringing  a  trade-name,  which 
by  its  terms  prohibits  the  defendant  from  in  any  manner  "making  use 
of  the  word"  in  connection  with  goods  made  for  the  same  purpose  as 
complainant' 8,  is  to  be  construed  with  reference  to  the  nature  of  th^ 
proceeding  and  the  purpose  of  the  Injunction,  and  cannot  be  held  to  pro- 
hibit defendant  from  using  the  word  on  his  packages  in  a  statement  that 
his  product  is  not  that  so  named,  but  is  better,  and  in  such  manner  that 
purchasers  could  not  be  deceived. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

In  an  action  brought  by  the  Enoch  Morgan's  Sons  Company  against  John 
J.  Gibson,  to  restrain  the  infringement  of  a  trade-mark,  in  the  Circuit  Court 
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of  the  United  States  for  the  district  of  Nebraska,  that  court,  on  September 
U,  1800,  entered  a   decree  In  favor  of  the  appellant,  whereby  it  adjudged: 
*V)  That  the  complainant  is  entitled  to  the  exclusive  use  of  the  designation 
*Sipolio'  as  a  trade-mark  and  trade-name  for  cleaning,  polishing,  and  scour- 
ing substances.     (2)  That  an  injunction  issue  herein  perpetually  enjoining  and 
restraining  the  defendant,  his  clerks,"  etc.,  "as  follows:     (a)  BYom  in  any 
form  or  manner  "whatsoever,  by  means  of  labels,  circulars,  or  publications  of 
any  kind,   or   by    word  of  mouth  or  otherwise,  making  use  of  the  word 
'Sapolish'  In  connection  with  the  manufacture  or  sale  of  a  cleaning,  polishing, 
or  scouring  substance,  or  any  substance  to  be  used  for  cleaning,  polishing, 
or  scouring,  or  any  word  like  or  substantially  like  said  word  'Sopollsh'  in 
sound  or  appearance;    and  in  like  manner  from  making  use  of  the  word 
'Sapolio,'  or  any   word  or  words  like  or  substantially  like  the  said   word 
'Sapolio,'  in  sound  or  appearance;  and  from  selling,  and  from  offering  to  sell, 
or  otherwise  disposing  of,  a  cleaning,  polishing,  or  scouring  substance  of  any 
kind,  to  the  packages  or  receptacles  containing  which  shall  be  In  any  form 
or  manner  whatsoever  applied  the  word  'Sopolish.'    (b)  From  manufacturing, 
selling,  or  offering  for  sale  or  otherwise  disposing  of  a  cleaning,  polishing,  or 
scouring  substance  of  any  kind  put  up  in  the  form  of  a  cake  to  which  shall 
be  in  any  form  or  manner  whatsoever  applied  the  designation  'Soap  Polish,' 
and  from  in  any  form  or  manner  whatsoever  using  said  designation  'Soap 
Polish'  in  connection  with  the  manufacture  or  sale  of  a  cleaning,  polishing, 
or  scouring  substance  of  any  kind  put  up  in  the  form  of  a  cake  similar  to 
complainant's,     (c)  From  directly  or  indirectly,  by  word  of  mouth  or  other- 
wise, offering,  selling,  or  delivering  as  'Sapolio,'  or  when  'Sapolio'  is  asked 
for,  a  cleaning,  polishing,  or  scouring  substance  not  of  complainant's  manu- 
facture.   (3)  But  nothing  herein  contained  shall  prevent  the  defendant  from 
making  use  of  the  words  'Soap  Polish'  in  connection  with  his  article  made 
in  powdered  form  and  sold  in  bulk." 

Thereafter,  on  December  10,  1901,  the  appellant  filed  an  affidavit  in  said 
cause  charging  that  the  defendant  had  made  use,  in  connection  with  the 
manufacture  and  sale  of  a  cleaning,  polishing,  and  scouring  substance,  and 
a  substance  to  be  used  for  cleaning,  polishing,  and  scouring,  of  the  word 
"Sapolio,"  by  selling  such  a  substance  put  up  in  every  way  like  the  can  pro- 
duced and  filed  with  the  affidavit  as  an  exhibit.  An  order  to  show  cause 
why  he  should  not  be  punished  for  a  contempt  was  accordingly  issued  and 
served  on  the  defendant  To  this  order  the  defendant  filed  a  return  admitting 
that  he  had  manufactured  and  sold  a  cleaning  and  polishing  substance  put 
up  in  every  way  like  the  can  which  had  been  produced  and  filed  in  connection 
with  the  affidavit  The  defendant  further  stated  in  his  return  that  the  article 
which  he  was  engaged  in  manufacturing  and  selling  was  made  by  him  in 
good  faith,  without  any  intention  of  violating  the  decree  of  the  court;  that 
he  had  not  put  the  article  up  in  the  form  complained  of  nor  sold  the  same 
until  he  had  submitted  the  package  to  his  counsel,  and  had  been  advised  that 
the  sale  of  the  article  in  the  form  proposed  would  not  be  a  violation  of  the 
decree;  that  the  complaining  party  did  not  Itself  manufacture  any  scouring 
substance  put  up  in  the  form  of  a  powder,  and  did  not  sell  any  cleaning  or 
scouring  substance  in  that  form,  but  that,  on  the  contrary,  the  only  product 
manufactured  by  the  complainant  and  sold  by  it  as  "Sapolio"  was  a  solid 
substance,  put  up  and  sold  in  the  form  of  a  cake  in  wrappers;  and  that  the 
complainant  did  not  manufacture  any  substance  in  the  form  of  a  powder  put 
up  in  cans. 

On  the  hearing  below  the  proof  showed  that  subsequent  to  the  entry  of  the 
aforesaid  decree  the  appellee  had  put  up  in  cylindrical  pasteboard  boxes,  about 
four  inches  long  and  three  inches  in  diameter,  a  substance  in  the  form  of  a 
fine  powder,  which  was  used  for  scouring  purposes,  and  that  he  was  engaged 
in  selling  the  same.  The  label  pasted  around  this  box  bore  the  following 
words,  printed  in  large  white  type  displayed  on  a  red  background:  "GIB- 
SON'S SOAP  POLISH.  THE  KING  OF  CLEANERS."  Underneath  these 
words  were  the  following,  printed  in  blue  ink:  "A  Scouring  Powder;"  and 
at  the  base  of  the  label,  printed  in  red  ink  upon  a  white  back-ground,  was 
the  following  statement:  "This  is  not  Sapolio  but  is  as  far  Superior  as  Sapolio 
is  to  a  Common  Brick."    Other  writing  on  the  label  stated  the  advantages 
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of  using  a  polish  In  the  form  of  a  powder,  such  as  that  manufactured  by 
defendant,  over  the  use  of  a  hard  scouring  substance  made  In  the  form  of  a 
cake.  On  the  opposite  side  of  the  box  was  a  newspaper  clipping  in  such  very 
fine  type  that  it  could  scarcely  be  read,  giving  an  account  of  the  original  ac- 
tion between  the  appellant  and  the  appellee  entitled  "Sapolio  vs.  Soap  Polish." 
On  the  production  of  this  evidence  the  lower  court  found  that  the  order  of 
injunction  had  not  been  violated,  and  discharged  the  rule  to  show  cause. 
Thereupon  the  appellant  prayed  for  an  appeal,  and  It  was  allowed. 

Archibald  Cox,  for  appellant. 

W.  D.  McHugh  (J.  M.  Woolworth,  on  the  brief),  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Two  questions  are  presented  by  the  record  for  determination  by 
this  court.  The  first  is  whether  the  order  made  is  one  from  which 
an  appeal  will  lie;  and,  if  this  question  be  answered  in  the  affirma- 
tive, the  second  question  is  whether  the  order  discharging  the  rule 
to  show  cause  was  a  proper  order. 

Relative  to  the  first  of  these  questions,  it  is  to  be  observed  that 
in  the  case  of  Hayes  v.  Fischer,  102  U.  S.  121,  26  L.  Ed.  95,  Hayes 
was  cited  to  appear  and  show  cause  why  he  should  not  be  punished 
for  violating  an  interlocutory  injunction  granted  in  a  patent  case. 
Upon  such  hearing  a  fine  was  imposed,  whereupon  he  sued  out  a 
writ  of  error.  On  a  motion  made  to  dismiss  this  writ,  it  was  sus- 
tained on  the  ground  that,  if  the  proceeding  was  to  be  treated  as 
a  part  of  what  was  done  in  the  original  case,  the  action  taken 
could  only  be  reviewed  on  appeal  after  a  final  decree  therein,  which 
had  not  been  entered ;  whereas,  if  it  was  to  be  treated  as  something 
entirely  independent  of  that  suit,  the  action  taken  could  not  be  re- 
viewed in  any  form — citing  Ex  parte  Kearney,  7  Wheat.  38,  5  L. 
Ed.  391,  and  New  Orleans  v.  Steamship  Company,  20  Wall.  387,  22 
L.  Ed.  354.  In  the  latter  case  (New  Orleans  v.  Steamship  Company) 
it  was  held  that  a  fine  imposed  for  a  contempt  was  a  judgment  for 
a  specific  criminal  offense  which  could  not  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  on  a  writ  of  error,  or  in  any 
form,  as  the  court  had  no  jurisdiction  in  criminal  cases  at  that 
time  save  on  a  certificate  in  case  of  a  division  of  opinion  in  the  lower 
court.  The  decision  of  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  in  Sessions  v.  Gould,  11  C.  C.  A.  550,  63  Fed.  1001,  was 
based  upon  the  same  facts  as  the  decision  in  Hayes  v.  Fischer,  an 
appeal  from  an  order  imposing  a  fine  for  the  violation  of  an  inter- 
locutory injunction  having  been  taken  prior  to  a  final  decree.  The 
appeal  was  accordingly  dismissed;  but  in  the  same  case  at  a  later 
period  and  after  a  final  decree  had  been  entered,  a  writ  of  error  was 
sued  out  to  obtain  a  reversal  of  the  order  imposing  the  fine,  and  the 
writ  was  entertained  and  the  order  reversed ;  the  court  holding  that 
the  contempt  proceeding  was  independent  of  the  proceedings  in  the 
original  case  and  reviewable  on  writ  of  error.  Gould  v.  Sessions, 
14  C.  C.  A.  366,  67  Fed.  163.  So,  also,  in  the  case  of  Worden  v. 
Searls,  121  U.  S.  14,  26,  7  Sup.  Ct.  814,  30  L.  Ed.  853,  where  a  fine 
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had  been  imposed  for  disobeying  an  interlocutory  injunction,  the 
Supreme  Court  reviewed  the  action  of  the  lower  court  in  imposing 
the  fine  on  an  appeal  that  was  taken  after  a  final  decree,  saying  that 
the  action  of  the  lower  court  in  imposing  fines  for  disobeying  its 
orders  was  not  a  matter  that  was  so  far  discretionary  with  the  court 
as  to  prevent  such  action  from  being  reviewed. 

It  is  a  well-known  fact,  to  which  allusion  has  twice  been  made 
in  decisions  of  this  court  (In  re  Reese,  47  C.  C.  A.  87,  90,  107  Fed.  942, 
945;  In  re  Nevitt,  54  C.  C.  A.  622,  117  Fed.  448,  458),  that  contempts 
of  court  are  of  two  kinds — those  that  are  prosecuted  to  punish  per- 
sons for  showing  disrespect  to  the  courts,  either  by  offensive  con- 
duct in  their  presence  or  by  setting  their  authority  at  defiance,  in 
the  prosecution  of  which  the  entire  public  -is  immediately  interested 
because  the  welfare  of  the  courts  is  concerned ;  and  those  contempt 
proceedings  that  are  inaugurated  at  the  instance  of  some  private 
litigant  or  litigants  to  compel  obedience  to  an  order  or  decree  made 
in  the  case  for  the  protection  of  their  individual  rights.  In  the  latter 
class  of  cases  the  public  at  large  is  not  directly  interested.  The 
proceeding  does  not  partake  of  the  character  of  a  public  prosecution 
at  the  instance  of  the  state,  as  for  a  crime  committed  in  setting  the 
authority  of  its  courts  at  defiance,  but  the  proceeding  is  rather  of  a 
civil  or  remedial  nature,  for  the  benefit  of  a  particular  individual  or 
individuals  whose  rights  cannot  be  otherwise  preserved.  The  distinc- 
tion between  the  two  kinds  of  contempt  has  been  recognized  in 
other  cases.  People,  etc.,  v.  Diedrich,  141  111.  669,  670,  30  N.  E. 
1038,  and  cases  cited.  The  case  in  hand  is  obviously  a  contempt 
proceeding  of  a  civil  and  remedial  nature  as  distinguished  from  one 
of  a  public  or  criminal  character.  The  public  had  no  special  con- 
cern in  the  question  whether  the  appellee  had  used  words  on  his 
labels  which  violated  the  injunction,  but  the  appellant  was  deeply 
interested  in  that  question,  since,  if  the  charge  was  true,  it  affected  a 
property  right  which  he  had  succeeded  in  establishing.  Moreover, 
if  that  right  was  being  invaded  by  the  appellee,  notwithstanding  the 
decree,  the  court  which  entered  the  decree  could  with  no  greater  pro- 
priety refuse  relief,  when  the  fact  was  called  to  its  attention  by  the 
appellant,  than  it  could  withhold  an  execution  to  collect  a  judgment 
which  it  had  rendered.  We  are  of  opinion,  therefore,  that  the  final 
action  of  a  court  in  such  a  case  as  the  one  at  bar,  whether  it  be  an 
order  discharging  the  rule  to  show  cause  or  one  imposing  a  fine 
tantamount  to  the  injury  that  has  been  sustained  by  the  complaining 
party,  is  subject  to  review,  and  that  in  equity  cases  like  the  one  at 
hand,  where  the  object  is  to  enforce  the  provisions  of  a  final  decree 
and  compel  obedience  thereto,  the  remedy  is  by  such  an  appeal  as 
was  taken.  We  think  that  this  view  is  fully  sustained  by  the  action 
taken  by  the  Supreme  Court  in  Worden  v.  Searls,  121  U.  S.  14, 
26,  7  Sup.  Ct.  814,  30  L.  Ed.  853.  It  was  expressly  held  in  that 
case  that  the  action  taken  by  the  lower  court,  in  imposing  a  fine, 
was  brought  before  the  court  for  review  by^  an  appeal  taken  after  the 
entry  of  a  final  decree,  and  that  the  action  by  the  court  in  that  matter 
was  not  so  far  discretionary  that  it  could  not  be  reviewed.  And  so 
we  may  say  in  this  case  that  the  order  of  the  lower  court  discharg- 
es C.C.A.— 4 
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ing  the  defendant  was  not  so  far  discretionary  as  prevents  it  from 
being  reviewed.  Moreover,  it  is  too  plain  for  argument  that  the 
action  taken  below  was  in  every  respect  final,  and  that  no  relief 
could  be  obtained,  if  the  action  was  erroneous,  otherwise  than  by 
an  appeal. 

Holding,  as  we  do,  that  the  order  in  question  was  one  from  which 
an  appeal  will  lie,  and  that  the  case  is  properly  before  us  for  review, 
we  proceed  to  inquire  whether  the  order  discharging  the  defendant 
was  a  proper  order. 

It  is  true  that  the  injunction  restrained  the  defendant  "from  mak- 
ing use  of  the  word  'Sapolio,'  or  any  word  or  words  like  or  sub- 
stantially like  said  word" ;  but,  in  view  of  the  nature  of  the  proceed- 
ing in  which  the  injunction  was  granted  and  the  purpose  of  the  in- 
junction, it  must  be  presumed  that  the  object  of  the  court  was  to 
prohibit  the  defendant  from  using  the  word  "Sapolio"  so  as  to  de- 
scribe goods  which  he  might  in  future  make  and  sell,  or  so  as  to 
induce  a  purchaser  of  such  goods  to  believe  that  he  was  buying 
"Sapolio."  The  judge  who  granted  the  injunction  thus  construed  it, 
and  it  must  be  presumed  that  he  understood  the  purpose  which  he 
had  in  view.  It  would  be  unreasonable  to  hold  that  the  decree  in 
question  intended  to  say  to  the  defendant,  You  shall  not  use  the 
•vord  Sapolio  for  any  purpose  whatsoever,  not  even  to  distinguish 
jour  own  goods,  and  to  say  to  your  customers  that  they  are  not 
Sapolio,  but  are  better  than  Sapolio.  The  injunction  does  not  con- 
tain this  broad  prohibition,  in  terms,  and  if  we  so  construed  it  it 
would  be  giving  it  a  much  wider  scope  than  was  intended — a  scope 
not  fairly  imputable  to  the  language  employed,  and  a  meaning  which 
is  unnecessary  to  afford  the  appellant  full  protection.  Besides,  the 
word  "Sapolio,"  where  it  appears  on  the  defendant's  label,  is  in 
such  a  place  and  in  such  print  that  no  purchaser  would  be  liable  to 
regard  it  as  descriptive  of  the  article  that  he  was  buying,  which  is 
plainly  branded  in  large  letters  "GIBSON'S  SOAP  POLISH."  If 
he  noticed  the  word  "Sapolio"  at  all,  he  would  see  from  the  immedi- 
ate context  that  the  article  exposed  for  sale  was  not  "Sapolio," 
but  something  entirely  different.  We  may  add  that  it  would  be 
going  quite  too  far  for  any  court  to  say  that  a  manufacturer  of  Soap 
Polish  in  a  powdered  form  shall  not  use  the  name  of  another  article, 
designed  for  the  same  use,  to  praise  his  own  goods,  by  saying  that 
they  are  better  than  the  other  goods  with  which  they  come  in  com- 
petition. We  think  that  the  injunction,  fairly  construed,  conveys  no 
such  meaning  as  that  imputed  to  it. 

Concerning  the  words  "Soap  Polish,"  which  appear  on  the  appel- 
lee's label,  and  of  which  some  complaint  is  made,  it  is  to  be  ob- 
served that  the  appellee  was  only  enjoined  from  applying  the  words 
"Soap  Polish"  to  a  scouring  substance  put  up  in  the  form  of  "a 
cake  similar  to  the  complainant's."  The  proof  did  not  show  that 
the  appellee  had  used  the  words  "Soap  Polish"  to  sell  a  solid  article 
put  up  in  the  form  of  a  cake  like  the  complainant's  article  "Sapolio/' 
The  words  were  applied  by  him  to  a  cylindrical  box  containing  a 
fine  powder  designed  to  be  used  for  scouring  and  cleaning  purposes ; 
and  the  concluding  paragraph  of  the  decree  shows  very  clearly  that 
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the  court  did  not  intend  by  its  order  to  arrest  the  sale  of  that  article, 
which  the  defendant  was  at  the  time  engaged  in  manufacturing  and 
selling.  Upon  the  whole,  we  conclude  that  no  violation  of  the  in- 
junction was  proven,  and  that  the  order  below  discharging  the  ap- 
pellee was  clearly  right. 
It  is  accordingly  affirmed. 


(122  Fed.  425.) 

LOUISIANA  &  NORTHWEST  R.  CO.  v.  CRUMPLER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  20,  1908.) 

No.  1,809. 

L  Carriers— Injuries  to  Passengers— Care  Required. 

An  Instruction  that  a  carrier  was  bound  to  exercise  the  highest  degree 
of  practical  care  to  provide  a  safe  roadbed,  sound  cross-ties,  and  safe 
cars  to  transport  passengers,  and  if  defendant  was  negligent  in  either  of 
these  respects,  and  plaintiff  was  injured  in  consequence  thereof,  he  was 
entitled  to  recover,  was  proper. 

8L  Refusal  or  Requests. 

Where,  In  an  action  for  injuries  to  a  pasbenger,  the  court  charged  that 
defendant  could  not  be  held  accountable  for  a  derailment  that  was  occa- 
sioned by  a  defect,  either  in  the  track  or  car,  against  which  defendant 
could  not  have  guarded  by  the  exercise  of  the  utmost  care,  skill,  and 
diligence,  it  was  not  error  to  refuse  to  charge  that  if  the  track,  at  the 
time  of  the  derailment,  was  in  good  condition,  defendant  would  not  be 
liable  on  account  of  a  defective  track,  and  that  if  the  derailment  was 
occasioned  by  some  defect  in  one  of  the  trucks  which  could  not  have  been 
discovered  by  the  exercise  of  the  "utmost  care,  skill,  and  diligence"  de- 
fendant was  not  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

W.  B.  Smith  (J.  M.  Moore,  on  the  brief),  for  plaintiff  in  error. 
Hamilton  P.  Smead  and  Hamilton  S.  Powell,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge.  This  is  an  action  which  was  brought 
by  J.  F.  Crumpler  against  the  Louisiana  &  Northwest  Railroad  Com- 
pany to  recover  damages  which  the  plaintiff  below  sustained  in  con- 
sequence of  the  derailment  of  one  of  the  defendant  company's  trains 
on  which  the  plaintiff  was  riding  as  a  passenger.  The  complaint  al- 
leged, in  substance,  that  the  derailment  was  occasioned  by  reason 
of  the  fact  that  the  defendant  company  failed  to  provide  the  plaintiff 
with  a  safe  car  wherein  to  ride,  in  that  the  wheels  or  running  gear 
of  the  car  were  so  defective,  for  some  reason  unknown  to  the  plain- 
tiff, that  they  would  not  properly  adhere  to  the  rails ;  and  that  the 
defendant  company  failed  and  neglected  to  exercise  proper  care  in 
providing  a  safe  track  upon  which  the  plaintiff  was  to  be  carried, 
in  that  the  roadbed  where  the  derailment  occurred  was  unevenly 
graded,  that  the  ties  upon  which  the  rails  rested  were  placed  at  an 

?  1-  See  Carriers,  vol.  9,  Cent  Dig.  §§  1168,  1170, 1177. 
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unsafe  distance  apart,  and  in  that  they  were  small,  rotten,  and  other- 
wise defective  and  unfit  for  use.  By  its  answer  the  defendant  com- 
pany admitted  that  the  plaintiff  entered  one  of  its  trains  to  be  trans- 
ported as  a  passenger  from  a  station  called  Gibsland,  on  its  road, 
to  another  station,  termed  Brister,  in  the  state  of  Arkansas.  It  ad- 
mitted that  the  train  was  derailed,  but  denied  all  of  the  allegations 
of  negligence  that  were  contained  in  the  complaint,  and  alleged  that 
the  derailment  of  the  car  was  occasioned  by  unavoidable  accident. 
The  evidence  in  the  lower  court  is  not  set  out  in  full  in  the  record, 
but  it  is  conceded  that  it  tended  to  show  that  the  derailment  of  the 
train  was  caused  by  the  bad  condition  of  the  roadbed  at  the  place 
where  the  cars  left  the  track;  that  many  of  the  ties  at  that  place 
were  rotten;  and  that  many  of  the  spikes  that  fastened  the  rails  to 
the  ties  were  loose.  It  is  likewise  conceded  that  there  was  testimony 
to  the  contrary,  which  tended  to  show  that  the  track  where  the  de- 
railment occurred  was  in  a  reasonably  safe  condition,  and  that  the 
derailment  might  have  been  occasioned  by  reason  of  the  fact  that  the 
trucks  of  one  of  the  cars  were  new  or  stiff,  being  very  little  worn, 
and  that  this  car  first  left  the  track  as  the  train  was  moving  around 
a  curve  and  was  approaching  a  trestle.  At  the  conclusion  of  the 
testimony  the  court  charged  the  jury  to  the  following  effect:  That 
while  the  duty  rested  upon  the  defendant  company,  as  a  carrier  of  pas- 
sengers, to  exercise  the  highest  practical  care  to  provide  a  safe  road- 
bed, sound  ties,  and  strong  rails  securely  laid,  and  safe  cars  where- 
with to  transport  the  plaintiff,  and  that  if  it  was  guilty  of  negligence 
in  any  one  or  in  all  of  these  particulars  the  plaintiff  might  recover, 
provided  the  injury  of  which  he  complained  was  the  direct  result 
of  one  of  such  acts  of  negligence,  yet  that  the  duty  resting  upon  the 
defendant  as  a  carrier  of  passengers  did  not  compel  it  to  exercise 
all  the  care  and  diligence  the  human  mind  could  conceive  of,  nor  such 
care  as  would  render  the  transportation  of  passengers  free  from  any 
possible  danger  to  them,  nor  such  as  would  drive  the  carrier  out  of 
business ;  that  the  carrier,  for  instance,  was  not  required  to  lay  iron  or 
granite  cross-ties  simply  because  such  ties  were  less  liable  to  decay, 
and  hence  safer  than  wood;  that  it  was  required  to  exercise  the 
highest  degree  of  practical  care,  diligence,  and  skill,  but  that  there 
were  some  casualties  which  human  sagacity  could  not  guard  against 
and  foresee,  and  that  every  passenger  must  make  up  his  mind  to 
meet  the  risks  incident  to  the  mode  of  travel  which  he  adopts,  that 
cannot  be  avoided  by  the  highest  degree  of  care  and  skill  in  the 
preparation  and  management  of  the  means  of  conveyance,  and  to 
submit  to  the  privations  and  restraints  and  conform  to  the  provisions 
which  might  be  made  and  enforced  for  his  safety  and  protection.  It 
further  charged  the  jury  that  when  a  train  of  cars  on  which  a  per- 
son is  riding  leaves  the  track,  or  is  derailed,  such  an  occurrence  creates 
a  presumption  that  the  carrier  has  been  in  some  respect  negligent, 
and  entitles  the  passenger  to  recover  for  such  injuries  as  he  may 
have  sustained  in  consequence  of  the  derailment,  unless  the  pre- 
sumption of  negligence  is  overcome  by  proof  to  the  contrary  intro- 
duced by  the  carrier.  After  giving  these  general  directions,  the  trial 
judge  instructed  the  jury  that  the  question  whether  the  defendant 
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company  had  been  guilty  of  culpable  negligence  as  charged  by  the 
plaintiff  was  a  question  of  fact,  which  the  jury  must  determine  in  the 
light  of  all  the  evidence  in  the  case. 

The  defendant  company  took  no  exception  to  the  aforesaid  charge 
except  to  the  paragraph  which  declared  that  the  duty  rested  upon  it 
to  exercise  the  highest  degree  of  practical  care  to  provide  a  safe  road- 
bed, sound  cross-ties,  and  safe  cars  to  transport  the  plaintiff,  and 
that  if  the  defendant  was  negligent  in  either  of  these  respects,  and 
the  plaintiff  was  injured  in  consequence  thereof,  he  might  recover. 
This  exception  is  not  argued  in  this  court,  nor  could  the  principle  of 
law  announced  be  seriously  challenged,  since  the  same  doctrine  was 
enunciated  in  Indianapolis,  etc.,  Railroad  Co.  v.  Horst,  93  U.  S.  291, 
296,  297,  23  L.  Ed.  898,  from  which  the  charge  of  the  trial  court 
seems  to  have  been  compiled. 

The  defendant  company  complains  principally  because  the  trial 
judge  declined  to  give  two  instructions  that  were  asked  in  its  behalf. 
One  of  these  was  an  instruction  to  the  effect  that  if  the  roadbed  was 
in  good  condition  where  the  first  car  jumped  the  track,  that  if  the 
rails  did  not  spread  and  the  ties  were  not  broken,  and  if  the  track 
at  that  place  was  intact  after  the  wreck,  then  the  jury  could  not  find 
that  the  track  was  defective.  The  other  was  an  instruction  to  the 
effect  that  if  the  wreck  was  caused  by  some  defect  in  the  car  which 
first  left  the  track,  such  as  a  stiff  truck,  and  that  the  defendant,  in 
the  exercise  of  the  utmost  care,  skill,  and  diligence,  could  not  dis- 
cover such  defect  or  anticipate  that  the  car  might  leave  the  track, 
then  the  jury  should  find  for  the  defendant,  unless  the  jurors  believed 
that  the  defendant  was  running  its  train  at  a  fast  and  unusual  rate 
of  speed. 

We  are  of  opinion  that  no  error  was  committed  in  the  refusal  of 
either  of  these  requests,  as  they  were  comprehended  in  substance 
by  the  instructions  that  were  given  by  the  court  of  its  own  motion. 
The  first  of  these  instructions  stated  a  mere  truism,  namely,  that  if 
the  track,  at  the  time  of  the  derailment,  was  in  good  condition,  then 
there  could  be  no  finding  against  the  defendant  on  account  of  a  de- 
fective track.  The  other  instruction,  to  the  effect  that  if  the  derail- 
ment was  occasioned  by  some  defect  in  one  of  the  trucks,  which 
could  not  have  been  discovered  by  the  exercise  "of  the  utmost  care, 
skill,  and  diligence,"  then  the  defendant  was  not  liable,  was  a  direc- 
tion which  was  practically  given  by  the  court  as  heretofore  shown. 
In  other  words,  the  jurors  were  instructed  that  the  defendant  com- 
pany could  not  be  held  accountable  for  a  derailment  that  was  occa- 
sioned by  a  defect  either  in  the  track  or  car,  against  which  the  de- 
fendant could  not  have  guarded  by  the  exercise  of  the  utmost  care, 
skill,  and  diligence.  We  think  that  the  case  was  submitted  to  the  jury 
under  instructions  as  to  the  law  that  were  substantially  correct,  and 
that  no  occasion  exists  for  granting  a  new  trial.  It  is  highly  prob- 
able that  the  jury  were  of  opinion  that  the  defendant  company  had 
not  succeeded  in  overcoming  the  presumption  of  negligence  which 
was  raised  by  the  fact  that  while  the  train  was  moving  at  a  usual 
rate  of  speed  it  left  the  track  and  rolled  down  an  embankment. 

The  judgment  below  is  accordingly  affirmed. 
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(122  Fed.  796.) 

ALLEN  B.  WRISLBY  CO.  v.  IOWA  SOAP  00.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  30,  1903.) 

No.  1.794. 

1.  Tba de-Mark— Geographical  Term  Mat  not  bb— "Old  Country.* 

Geographical  terms  and  words  in  common  use  to  designate  a  locality, 
a  country*  or  a  section  of  a  country  cannot  be  monopolized  as  trade- 
marks.   "Old  Country"  may  not  be  a  technical  trade-mark, 

2.  Same— Unfair  Competition— Deceit  Basis  op. 

The  deceit  or  probable  deceit  of  the  ordinary  purchaser  so  that  he 
buys  or  probably  will  buy  the  articles  of  one  manufacturer  or  vendor 
as  those  of  another  is  an  indispensable  element  of  a  cause  of  action  for 
unfair  competition. 

8.  Same— Dress  which  Distinguishes  to  Purchaser  Using  Ordinary  Care 
Sufficient. 

It  is  the  duty  of  a  manufacturer  or  vendor  to  use  a  name  and  dress 
for  his  goods  which  will  enable  common  purchasers,  who  use  ordinary 
care  to  discover  whose  manufacture  or  property  they  are  purchasing, 
to  avoid  buying  his  goods  as  those  of  his  competitors.  But  he  is  not  re- 
quired to  so  distinguish  his  articles  that  careless  and  indifferent  buyers 
will  know  by  whom  they  are  made  or  sold.  His  competitor  has  no  better 
right  to  the  monopoly  of  the  trade  of  the  negligent  and  indifferent  than 
he  has. 

4.  Same— Use  of  "Oub  Country's*  against  "Old  Country"  Does  not  Con- 
stitute. 

The  plaintiff  had  established  a  large  and  lucrative  trade  in  a  superior 
brand  of  soap  which  it  called  and  marked  "Old  Country  Soap."  The 
defendant  made  and  sold  a  soap  which  it  called  and  branded  "Our  Coun- 
try's Soap."  The  packages  of  the  two  manufacturers  were  of  the  same 
size  and  shape,  but  the  dress  of  the  defendant's  product  bore  the  de- 
fendant's name  and  its  place  of  manufacture,  and  was  so  unlike  that  of 
the  plaintiff  that  it  was  not  likely  to  deceive  a  common  purchaser  who 
exercised  ordinary  care.  Held,  the  use  of  the  term  "Our  Country"  as  a 
brand  or  name  for  the  soap  under  these  circumstances  did  not  constitute 
unfair  competition. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa. 

Taylor  E.  Brown  (C.  Clarence  Poole  and  Wm.  J.  Roberts,  on  the 
brief),  for  appellant. 

W.  E.  Blake,  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  The  complainant,  Allen  B.  Wrisley 
Company,  a  corporation,  and  its  predecessor,  manufactured  at  Chi- 
cago, in  the  state  of  Illinois,  and  sold  throughout  the  country  in  pound 
packages,  a  soap  which  they  branded  "Old  Country  Soap,"  from 
1876  until  the  commencement  of  this  suit.  In  1898  the  Iowa  Soap 
Company,  the  defendant,  commenced  to  make  and  has  since  manu- 

T 1.  Use  of  geographical  names  as  trade-names,  see  notes  to  Hoyt  v.  J.  T. 
Lovett  Co.,  17  C.  C.  A.  657;  Illinois  Watch-Case  Go.  v.  Elgin  Nat  Watch 
Co.,  35  C.  C.  A.  242. 

«[  2.  Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  O.  A.  165; 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376. 
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factured  at  Burlington,  in  the  state  of  Iowa,  and  sold  throughout 
the  country  a  soap  in  pound  packages,  which  it  branded  "Our  Coun- 
try's Soap."  The  complainant  exhibited  its  bill  to  restrain  the  Iowa 
company  from  the  use  of  the  name  "Our  Country's"  upon  its  soap 
on  the  ground  that  the  use  of  it  infringed  its  trade-mark  "Old  Coun- 
try," which  it  had  registered  in  the  Patent  Office,  and  constituted  un- 
fair competition. 

But  geographical  terms  and  words  in  common  use  to  designate  a 
locality,  a  country,  or  a  section  of  a  country  cannot  be  monopolized 
as  trade-marks.  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  821,  831, 
48  C.  C.  A.  48,  59;  Canal  Co.  v.  Clark,  13  Wall.  311,  321,  20  L.  Ed. 
581;  Mill  Co.  v.  Alcorn,  150  U.  S.  464,  14  Sup.  Ct.  151,  37  L.  Ed. 
1144;  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  546,  11  Sup.  Ct.  625,  35 
L.  Ed.  247;  Manufacturing  Co.  v.  Trainer,  101  U.  S.  51,  56,  25  L. 
Ed.  993;  Goodyear's  India-Rubber  Glove  Mfg.  Co.  v.  Goodyear 
Rubber  Co.,  128  U.  S.  598,  602,  9  Sup.  Ct.  166,  32  L.  Ed.  535;  Con- 
tinental Ins.  Co.  v.  Continental  Fire  Ass'n  (C.  C.)  96  Fed.  846; 
Brown  Chemical  Co.  v.  Frederick  Stearns  &  Co.  (C.  C.)  37  Fed.  361 ; 
Chemical  Works  v.  Muth  (C.  C.)  35  Fed.  524,  1  L.  R.  A.  44 ;  Illinois 
Watch-Case  Co.  v.  Elgin  Nat.  Watch  Co.,  94  Fed.  667,  35  C.  C. 
A.  237;  New  York  &  R.  Cement  Co.  v.  Coplay  Cement  Co.  (C.  C.) 
45  Fed.  212;  Iron  Co.  v.  Uhler,  75  Pa.  467,  15  Am.  Rep.  599;  Con- 
nell  v.  Reed,  128  Mass.  477,  35  Am.  Rep.  397;  Morgan  Envelope 
Co.  v.  Walton,  86  Fed.  605,  30  C.  C.  A.  383.  "Old  Country"  is  a 
term  in  common  use  to  designate  a  country  occupied  by  civilized  man 
before  the  American  continent  was.  It  plainly  means  a  different 
country  from  our  country,  just  as  the  "Old  Continent"  means  the 
continent  of  Europe  as  distinguished  from  our  continent.  It  is  both 
a  geographical  term  and  a  term  in  common  use  to  designate  a  country. 
The  complainant  may  not,  therefore,  exclude  others  from  its  use, 
or  become  the  owner  of  any  property  in  it  as  a  trade-mark.  Hence 
its  bill  cannot  be  sustained  for  infringement  of  a  technical  trade-mark. 

But  the  use  of  geographical  or  descriptive  words  to  institute  or 
maintain  unfair  competition  may  be  lawfully  enjoined  by  a  court  of 
equity  to  the  same  extent  as  the  use  of  any  other  terms  or  symbols 
(Shaver  v.  Heller  &  Merz  Co.,  48  C.  C.  A.  48,  108  Fed.  832,  and 
cases  there  cited),  and  counsel  for  the  complainant  insist  that  it  is 
entitled  to  an  injunction  on  the  ground  of  unfair  competition.  De- 
ceit is  the  basis  of  suits  of  this  character.  The  intention  to  palm 
off  one's  goods  as  those  of  another,  and  the  use  of  suitable  means 
to  effect  that  intention,  are  both  essential  elements  of  a  good  cause 
of  action  for  unfair  competition.  The  intention  alone,  without  the 
actual  or  the  probable  use  of  means  calculated  "to  convey  a  false  im- 
pression to  the  public  mind,  *  *  *  and  to  mislead  and  deceive 
the  ordinary  purchaser,"  furnishes  no  ground  for  relief,  because  an 
intent  to  injure,  where  no  injury  is  or  will  be  inflicted,  causes  no  legal 
damage.  McLean  v.  Fleming,  96  U.  S.  254,  256,  24  L.  Ed.  828; 
Kann  v.  Diamond  Steel  Co.,  89  Fed.  706,  712,  32  C.  C.  A.  324,  330; 
N.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.,  23  C.  C.  A.  554,  561, 
77  Fed.  869,  876.  Here,  as  elsewhere  in  the  entire  domain  of  human 
action,  though,  the  intent  may  be  lawfully  inferred  from  the  words 
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and  deeds  of  the  actor  on  the  familiar  principle  that  every  one  is  pre- 
sumed to  intend  the   natural  and  probable   effect   of   his  acts.    In 
searching  for  this  intent,   however,  and  in  considering  the  means 
adopted  by  a  manufacturer  or  a  vendor  to  sell  his  articles  of  mer- 
chandise, it  must  be  remembered  that  the  intent  to  institute  or  to 
maintain  fair  competition  and  the  use  of  reasonable  means  to  effect 
this  purpose  are  to  be  commended  and  promoted,  not  restrained. 
Every  manufacturer  and  vendor  has  the  undoubted  right  to  sell  the 
goods  he  makes  or  owns  to  the  public,  to  his  own  customers,  and 
to  the  customers  of  his  competitors  if  he  can,  at  lower  prices  and  on 
better  terms  than  those  furnished  by  them,  and  by  these  and  by  all 
fair  means  to  divert  their  trade  to  himself,  even  though  his  activity 
and  enterprise  may  destroy  the  business  of  his  rivals.     The  only  in- 
tention the  law  condemns  is  the  purpose  of  a  manufacturer  or  vendor 
to  palm  off  his  own  goods  as  those  of  his  competitor,  and  the  only 
acts  from  which  such  an  intention  may  be  lawfully  inferred  are  those 
whose  natural  and  probable  effect  is  to  perpetrate  such  a  fraud.     The 
line  of  demarcation  between  acts  indicative  of  a  lawful  and  of  an  un- 
lawful intent  here  runs  wide  and  clear  between  those  which  would 
not  and   those  which  would  be  likely  to  induce   the  common  pur- 
chaser, when  exercising  ordinary  care,  to  buy  the  article  of  the  ven- 
dor as  the  product  or  property  of  his  competitor.     The  duty  is  im- 
posed upon  every  manufacturer  or  vendor  to  so  distinguish  the  article 
he  makes  or  the  goods  he  sells  from  those  of  his  rival  that  neither 
its  name  nor  its  dress  will  probably  deceive  the  public  or  mislead 
the  common  buyer.     He  is  not,  however,  required  to  insure  to  the 
negligent  or  the  indifferent  a  knowledge  of  the  manufacture  or  the 
ownership  of  the  articles  he  presents.     His  competitor  has  no  better 
right  to  a  monopoly  of  the  trade  of  the  careless  and  indifferent  than 
he  has,  and  any  rule  of  law  which  would  insure  it  to  either  would 
foster  a  competition  as  unfair  and  unjust  as  that  promoted  by  the 
sale  of  the  goods  of  one  manufacturer  as  those  of  another.     One 
who  so  names  and  dresses  his  product  that  a  purchaser  who  exercises 
ordinary  care  to  ascertain  the  sources  of  its  manufacture  can  readily 
learn  that  fact  by  a  reasonable  examination  of  the  boxes  or  wrap- 
pers that  cover  it  has  fairly  discharged  his  duty  to  the  public  and  to 
his  rivals,  and  is  guiltless  of  that  deceit  which  is  an  indispensable  ele- 
ment of  unfair  competition.     Centaur  Co.  v.  Marshall,  97  Fed.  785, 
789,  38  C.  C.  A.  413,  47-;   Coats  v.  Thread  Co.,  149  U.  S.  564,  567, 
$72>  573>  13  Sup.  Ct.  c,,,o,  37  L.  Ed.  847;    Kann  v.  Diamond  Steel 
Co.,  89  Fed.  706,  707,  32  C.  C.  A.  324,  325;    Manufacturing  Co.  v. 
Spear,  2  Sandf.  599,  606;    Canal  Co.  v.  Clark,   13  Wall.  311,  322, 
20  L.  Ed.  581;   Gorham  Co.  v.  White,  14  Wall.  511,  528,  20  L.  Ed 
731;    McLean  v.  Fleming,  96  U.  S.  245,  255,  256,  24  L.  Ed.  828; 
N.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.,  23  C.  C.  A.  554,  561, 
77  Fed.  869,  876. 

There  is  no  direct  evidence  in  this  case  that  the  defendant  intended 
to  palm  off  its  soap  as  that  of  the  plaintiff,  and  the  only  question  is 
whether  it  so  named  and  dressed  its  goods  that  they  were  calculated 
to  induce  a  purchaser  who  was  using  ordinary  care  to  buy  them  as 
the  articles  made  by  the  complainant.    The  name  which  the  defend- 
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ant  used  did  not  have  the  same  sound  nor  convey  the  same  idea  as 
that  which  was  used  by  the  complainant.     Our  country  is  not  the 
old  country.     Old  country  linen  is  not  our   country's  linen.     Old 
country  books  are  not  our  country's  books.     And  the  term  "Our 
Country's  Soap"  distinguishes  the  article  which  bears  this  brand  from 
"Old  Country  Soap,"  rather  than  identifies  it  with  it.     Each  of  the 
corporations  made  and  sold  its  soap  in  pound  packages  wrapped 
in  manilla  paper.    The  color  of  the  wrapper  of  the  complainant  is 
blue  and  buff,  and  it  bears  the  inscription :  "Allen  B.  Wrisley's  Trade- 
mark Old  Country  Soap  Manufactured  by  Allen  B.   Wrisley   Co., 
Chicago."    The  colors  of  the  defendant's  wrapper  are  red,  white, 
and  blue,  but  the  prevailing  color  is  red.     Upon  this  wrapper  are 
printed  the  words :  "Our  Country's  Soap  Iowa  Soap  Company,  Manu- 
facturers, Burlington,   Iowa."    The  arrangement  of  the  words  and 
the  style  of  the  letters  used  upon  the  latter  wrapper  differ  radically 
from  those  upon  the  former,  and  when  the  dresses  of  the  two  soaps 
are  submitted  to  the  arbitrament  of  the  eyes  the  decision  is  instant 
and  irrevocable  that  they  could  not  deceive  any  purchaser,  who  exer- 
cised any  degree  of  care,  into  buying  the  product  of  one  of  these 
competitors  for  that  of  the  other.     There  is  testimony  in  the  record 
that  some  people  have  bought,  and  that  some  retail  dealers  have  sold 
some  of  the  soap  of  the  defendant  as  that  of  the  plaintiff.     But  this 
evidence  falls  far  short  of  satisfactory  proof  that  either  purchasers 
or  dealers  could  have  been  deceived  into  buying  or  selling  one  for  the 
other  if  they  had  exercised  any  ordinary  degree  of  care  to  ascertain 
whose  manufacture  they  were  purchasing  either  by  listening  to  the 
name  of  the  article  or  by  glancing  at  the  wrapper  which  inclosed  it. 
The  evidence  upon  this  question  of  unfair  competition  is  voluminous, 
and  it  cannot  be  repeated  here.     Suffice  it  to  say  that  it  was  exhaust- 
ively reviewed  and  carefully  analyzed  by  Hon.  William  C.  Howell, 
the  master  in  chancery  in  this  case,  in  one  of  the  most  complete 
and  satisfactory  reports  it  has  been  our  good  fortune  to  consider, 
and  it  was  again  considered   on   exceptions  to  this  report  by   the 
learned  District  Judge.     They  have  both  reached  the  conclusion  that 
the  name  upon  the  soap,  the  wrappers,  and  the  acts  of  the  defendant 
had  no  tendency  to  give  the  public  the  false  impression  that  its  prod- 
uct was  the  manufacture  of  the  plaintiff,  or  to  mislead  or  deceive  the 
ordinary  purchaser  into  taking  it  for  the  plaintiff's  manufacture,  and 
that  it  neither  engaged  in,  nor  intended  to  engage  in,  unfair  com- 
petition.    And  our  examination  of  the  case  has  convinced  us  that  this 
is  the  only  conclusion  which  the  evidence  contained  in  this  record  will 
sustain.     The  decree  below  must  accordingly  be  affirmed,  and  it  is 
so  ordered. 

THAYER,  Circuit  Judge.  The  foregoing .  opinion  contains  the 
statement  that  "the  use  of  geographical  or  descriptive  words  to  in- 
stitute or  maintain  unfair  competition  may  be  lawfully  enjoined  by  a 
court  of  equity  to  the  same  extent  as  the  use  of  any  other  terms  or 
symbols,"  and  the  case  of  Shaver  v.  Heller  &  Merz  Co.,  48  C.  C.  A. 
48,  108  Fed.  821,  832,  is  cited  in  its  support.  If  the  doctrine  intended 
to  be  expressed  by  this  statement  be  that  a  court  of  equity  may  en- 
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join  the  use  of  geographical  and  descriptive  words,  which  are  the 
common  property  of  all  persons,  and  which  cannot  be  monopolized 
by  any  one  as  a  trade-mark,  when  no  other  means  are  employed 
to  produce  confusion  of  goods  save  the  use  of  such  words — that  is 
to  say,  when  the  packages  or  articles  to  which  such  words  are  applied 
are  not  put  up  in  such  a  way  as  to  occasion  deception,  and  no  decep- 
tion is  practiced  except  by  the  use  of  geographical  or  descriptive 
words  that  are  public  property — then  I  dissent  from  the  foregoing 
statement  of  the  law,  as  I  did  in  the  case  of  Shaver  v.  Heller  &  Merz 
Co.,  when  it  was  first  enunciated,  and  for  the  reasons  stated  in  that 
dissent.  In  all  other  respects  I  concur  in  the  foregoing  opinion,  and 
in  the  affirmance  of  the  decree  of  the  lower  court. 


(123  Fed.  479.) 

OIMIOTTI  TJNHAIRING  CO.  v.  NEARSEAL  TJNHAIRING  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

No.  169. 

1.  Patents—Suit  for  Infringement— Review  on  Second  Appeal 

Where  the  questions  presented  on  an  appeal  from  a  final  decree  finding 
infringement  of  a  patent  do  not  differ  in  any  material  respect  from  those 
determined  adversely  to  the  appellant  on  a  former  appeal  from  an 
interlocutory  order  granting  a  preliminary  injunction,  and  the  membership 
of  the  court  has  changed  in  the  meantime,  such  questions  will  not  be 
again  reviewed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  York. 

For  prior  report,  see  118  Fed.  1021. 

W.  B.  Greely,  for  appellant. 

W.  A.  Redding  and  L.  C.  Raegener,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  An  examination  of  the  record  shows  that  this 
case  as  now  presented  upon  an  appeal  from  a  final  decree  awarding 
an  injunction  does  not  differ  in  any  particulars  favorable  to  the  ap- 
pellant from  the  case  as  it  was  presented  to  this  court  upon  an  ap- 
peal from  an  order  granting  a  preliminary  injunction.  115  Fed.  507, 
53  C.  C.  A.  161.  All  the  questions  involved  having  been  previously 
determined  by  this  court  adversely  to  the  appellant,  we  think  it  would 
be  unseemly  to  review  them  when  the  court  is  constituted  by  differ- 
ent judges,  and  that  the  decree  should  be  affirmed  upon  the  authority 
of  that  decision. 

f  1.  Previous  adjudications  as  to  validity  and  construction  of  patents,  effect 
in  Circuit  Court  of  Appeals,  see  notes  to  National  Cash  Register  Oo.  v.  Ameri- 
can Cash  Register  Co.,  3  C.  C.  A.  565:  Electric  Co.  v.  Railway  Co.,  27  C. 
O.  A.  427;  Emigration  Co.  v.  Gallegos,  32  0.  C.  A.  475. 
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022  Fed.  840.) 

BLANKS  et  al.  v.  FARMERS'  LOAN  &  TRUST  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  7,  1903.) 

No.  1,197. 

1  Judicial  8a r,E— Grounds  for  Setting  Aside— Inadequacy  or  Price. 

Under  the  settled  rule  that  a  judicial  sale  will  not  be  set  aside  for 
Inadequacy  of  price,  unless  so  gross  as  to  shock  the  conscience,  or  unless 
there  are  additional  circumstances  which  make  it  inequitable  to  allow 
it  to  stand,  opinions  by  affiants  that  a  larger  price  might  be  obtained  on 
a  resale  are  not  sufficient  to  authorize  the  setting  aside  of  a  sale  where 
no  other  facts  are  shown  which  make  it  inequitable. 

3.  Same— Allowing  Further  Bids— Estoppel, 

Appellants,  who  were  mortgage  bondholders,  opposed  the  confirmation 
of  a  sale  of  the  mortgaged  property  under  a  decree  of  foreclosure  to 
other  bondholders  on  the  ground  of  inadequacy  of  price,  and  on  the  hear- 
ing of  the  objections  the  court  permitted  further  bidding  conditioned  on 
the  offer  of  a  better  bid  by  appellants.  They  made  such  bid,  and  par- 
ticipated in  the  subsequent  bidding,  the  final  bid  being  made  by  the 
original  purchasers,  and  being  over  20  per  cent  above  that  reported  by 
the  commissioner.  Thereupon  the  court  entered  an  order  confirming  the 
sale  at  the  enhanced  price.  Held,  that  appellants  were  estopped  to  raise 
the  objection  that  the  court  did  not  cause  the  property  to  be  readver- 
tised,  and  again  submitted  to  sale  at  public  auction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 

This  controversy  grows  out  of  the  cause  entitled  "The  Farmers'  Loan  & 
Trust  Company,  Trustee,  Complainant,  vs.  The  Vicksburg,  Shreveport  & 
Pacific  Railroad  Company  et  al.,  Defendants,"  No.  216  of  the  docket  of  the 
United  States  Circuit  Court  for  the  Western  District  of  Louisiana,  the  style 
beingthe  result  of  an  order  of  consolidation  of  the  several  causes  numbered 
215,  216,  and  217  of  the  docket,  in  equity.  The  common  object  of  these 
causes  was  the  foreclosure  of  certain  mortgages  upon  the  property  of  the 
Vicksburg,  Shreveport  &  Pacific  Railroad  Company,  securing  two  several  bond 
Issues,  and  incidentally  for  the  appointment  of  a  receiver.  The  attitude  of 
the  appellants  here  was  originally  that  of  interveners,  but  under  the  order 
of  consolidation  they  were  made  to  stand  as  defendants.  On  October  7,  1901, 
there  was  a  decree  of  foreclosure  as  to  the  granted  lands  of  the  defendant 
company,  and,  the  cause  having  been  retained  for  that  purpose,  there  was 
a  further  amendatory  order  on  December  7,  1901.  Pursuant  to  this  decree, 
there  was  a  sale,  on  February  1,  1902,  of  the  granted  lands,  comprising  se- 
lections certified  and  uncertified,  reserved  mineral  rights,  funds  unappro- 
priated arising  from  sales  of  lands,  notes  for  the  purchase  price  of  certain 
other  sales,  and  other  notes  for  rents,  etc.  At  this  sale,  Cyril  C.  Harvey, 
4*for  account  of  himself  and  associates/'  became  the  purchaser  of  all  the 
property,  for  the  aggregate  sum  of  $115,900.    On  February  28  and  on  March 

4,  1902,  respectively,  Robert  B.  Blanks,  and  Mrs.  Fannie  K.  Newman,  sur- 
viving partner  in  community  and  testamentary  executrix  of  Charles  New- 
man, deceased,  filed  exceptions  to  the  master's  report,  opposing  the  con- 
firmation of  the  sale,  and  charging  various  irregularities  in  the  conduct  of 
the  same,  as  well  as  that  the  price  at  which  the  property  was  sold  was 
grossly  inadequate.  Upon  the  issues  created  by  the  answer  of  the  defendant 
company,  and  "C.  C.  Harvey,  representing  bondholders,  purchaser,"  the 
matter  was  heard  at  chambers  in  the  city  of  New  Orleans,  by  consent  of 
counsel,  on  April  17,  1902,  when  the  following  decretal  order  was  passed: 
This  cause  came  on  this  day  to  be  heard  at  chambers,  in  the  city  of  New 
Orleans,  by  consent  of  counsel,  in  the  matter  of  the  opposition  of  Robert  B. 
Blanks,  and  Mrs.  Fannie  K.  Newman,  surviving  partner  in  community  and 

f  1.  See  Judicial  Sales,  vol.  31,  Cent.  Dig.  §  77. 
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testamentary  executrix  of  Charles  Newman,  deceased,  to  the  confirmation  of 
the  sale  of  the  land  grant  lands  of  the  defendant  railroad  company  and  other 
property  herein  sold  February  1,  1902,  pursuant  to  decree  of  this  court,  and 
was  argued  by  counsel.  Whereupon,  and  upon  consideration  whereof,  it  was 
ordered  that  the  hearing  herein  be  postponed  until  Friday,  May  2,  1902,  at 
11  o'clock  a.  m.,  at  chambers  in  the  city  of  New  Orleans,  at  which  time  if 
the  said  opponents,  or  either  of  them,  shall  make,  or  cause  to  be  made,  a 
bid  larger  by  ten  thousand  dollars  ($10,000.00)  than  the  bid  heretofore  made 
by  C.  C.  Harvey,  representing  certain  bondholders,  the  court  will  open  the 
bidding,  and  allow  further  bids  to  be  made  before  the  judge  signing  this 
order,  and  at  chambers;  otherwise  will  refuse  to  open  the  bidding,  and  will 
confirm  the  sale  heretofore  made." 

On  May  14,  1902,  was  passed  the  following  decree  confirming  the   sale: 
"The  above  cause  came  on  to  be  heard  on  Thursday,  April  17th,  at  chambers 
in  the  city  of  New  Orleans,  by  consent  of  all  counsel  of  record  in  the  matter 
of  the  exception  of  Robert  B.  Blanks,  and  of  the  opposition  of  Mrs.  Fannie 
K.  Newman,  surviving  partner  in  community  and  testamentary  executrix  of 
Charles  Newman,  deceased,  to  the  confirmation  of  the  sale  of  the  land  grant 
lands  of  the  defendant  railroad   company,   and  other  property,  herein  sold 
on  the  1st  day  of  February,  1902,  pursuant  to  a  decree  of  this  court    There 
were  present  Messrs.  E.  T.   Lamkin  and  W.  F.   Millsaps,  solicitors  for  ex- 
ceptor and  opponent;    Mr.  E.  B.  Kruttschnitt,  solicitor  for  the  Central  Trust 
Company;    Mr.  Harry  H.  Hall,  solicitor  for  C.  C.  Harvey,  purchaser  for  ac- 
count of  certain  holders  of  the  mortgage  bonds  resting  upon  said  lands;    and 
said  cause  was  argued  by  said  counsel.    Whereupon,  and  upon  consideration 
whereof,  it  was  ordered  that  the  hearing  therein  be  postponed  until  Friday, 
May  2,  1902,  at  11  a.  m.,  at  chambers,  in  the  city  of  New  Orleans,  at  which 
time,  if  the  said  exceptor  and  opponent,  or  either  of  them,  should  make,  or 
cause  to  be  made,  a  bid  larger  by  ten  thousand  dollars  than  the  bid  heretofore 
made  by  Cyril  C.  Harvey,  representing  certain  bondholders  (which  bid  for 
the  aggregate  of  all   the  property  sold  on  February   1,   1902,   under   said 
original  decree  of  sale,  was  $115,900.00),  the  court  would  open  the  bidding, 
and  allow  further  bids  to  be  made  before  the  judge  sitting  at  chambers,  and 
otherwise   would  refuse  to  open  the  bidding,  and   would   confirm   the    sale 
heretofore  made  on  February  1,  1902.     And  thereupon,  on  Friday,   May  2, 
1902,  the  said  hearing  was  postponed  without  action,  upon  the  application  of 
Mr.  E.  T.  Lamkin,  solicitor  for  exceptor  and  complainant,  he  being  unable 
to  appear  in  the  city  of  New  Orleans  on  that  day,  until  Tuesday,  May  13th, 
at  11  a.  m.,  when  the  court  met  at  chambers,  in  the  city  of  New  Orleans, 
in  pursuance  of  the  agreement  and  consent  of  all  counsel  and  the  order  of 
the  court;    and  thereupon  Mr.  E.  T.  Lamkin,  solicitor  for  Robert  B.  Blanks 
and  the  Mississippi  Valley  Realty  Company,  tendered  to  the  court  and  de- 
posited with  Mr.  Wm.  Grant,  special  master,  a  certified  check  for  $10,000.00, 
and  the  said  adjudication  of  February  1,  1902,  was  thereupon  declared  and 
considered  to  be  open  for  further  bids.    And  thereupon  said  Mr.  E.  T.  Lam- 
kin, solicitor  for  said  Robert  B.  Blanks,  exceptor,  and  said  Mississippi  Valley 
Realty  Company,  made  a  written  bid  for  $125,900.00,  accompanying  the  said 
bid  with  the  above  referred  to  certified  check  for  ten  thousand  dollars,  pay- 
able to  Wm.  Grant,  special  master,  the  balance  of  the  bid  to  be  paid  within 
the  time  and  manner  stipulated  in  the  original  advertisement  and  decree. 
And  thereupon   Mr.   Cyril  C.   Harvey,  representing  certain  bondholders,   the 
adjudicatee  under  the  sale  of  February  1,  1902,  bid  the  sum  of  $126,000.00; 
and  thereupon  Mr.  E.  T.  Lamkin,  solicitor,  having  stated  that  he  labored  under 
a  misapprehension  of  fact  as  to  whether  further  bids  would  be  then  entertain- 
ed, applied  to  the  court  for  a  further  extension  of  twenty-four  hours  within 
which  to  renew  the  bidding  for  the  said  property;  and  the  court  thereupon  ad- 
journed the  further  hearing  and  bidding  until  Wednesday  morning,  May  14th, 
at  12  m.;   all  of  the  said  parties  in  interest  appeared  by  their  solicitors  above 
named,  and  the  bidding  was  renewed,  said  Mr.  E.  T.  Lamkin,  solicitor  for 
the  parties  above  named,  bidding  in  opposition  to  Mr.  Harry  H.  Hall,  solicitor 
for  C.  C.  Harvey,  representing  the  said  bondholders,  until,  after  a  series  of 
twenty-four  bids,  said  Mr.  Harry  H.  Hall,  solicitor,  made  a  final  bid  for  C. 
C.   Harvey,   representing  the   said  bondholders,   of   one   hundred  and  forty 
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thousand  dollars  ($140,000.00),  which  was  the  last  and  best  bid  made  for  the 
said  property.  Now,  on  the  14th  day  of  May,  1902,  the  court  having  fully 
considered  the  exception  and  objection  and  the  argument  of  counsel  thereon, 
and  It  appearing  to  the  court  that  the  said  sale  was  duly  and  regularly  made 
by  said  special  master  in  accordance  with  the  law  and  the  practice  of  this 
court,  and  in  the  manner  provided  in  said  decree,  and  it  further  appearing 
to  the  court  that  all  objections  and  exceptions  to  said  sale  on  the  ground  of 
insufficiency  of  price  or  otherwise  have  been  waived  by  permitting  opponent 
and  exceptor  as  well  as  others  to  make  further  bids,  the  court  being  duly 
advised  in  the  premises,  it  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  exceptions  and  objections  and  all  of  them,  except  in  so 
far  as  they  may  have  been  maintained  by  permitting  the  parties  to  make 
new  bids,  be,  and  the  same  are  hereby,  overruled;  and  it  is  further  ordered, 
adjudged,  and  decreed  that  the  said  report  of  the  said  special  master  and 
the  said  sale  by  him,  made  as  set  forth  in  his  said  report,  be,  and  the  same 
is  hereby,  approved  and  confirmed,  the  price,  however,  to  be  paid  to  be  in- 
creased, as  by  the  subsequent  bids,  made  without  objection,  from  $115,900.00 
to  the  sum  of  $140,000.00,  to  be  paid  as  provided  in  the  original  decree 
herein;  and  it  is  further  ordered,  adjudged,  and  decreed  that  proper  and 
legal  conveyances  of  all  the  property  so  sold  are  hereby  directed  to  be  exe- 
cuted to  the  said  purchasers  or  assigns  In  the  manner  and  by  the  part  Ion 
provided  for  by  the  decree  of  this  court  made  and  entered  herein  on  the  7th 
day  of  October,  1901." 

E.  T.  Lamkin  and  W.  F.  Millsaps,  for  appellants. 
E.  B.  Kruttschnitt,  E.  H.  Farrar,  B.  F.  Jonas,  and  Harry  H.  Hall, 
for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  PAR- 
LANGE,  District  Judge. 

PARLANGE,  District  Judge  (after  stating  the  facts  as  above). 
The  appellants  and  the  appellees  are  all  mortgage  creditors.  Counsel 
for  the  appellants  stated  in  argument  that  his  clients  should  not  be 
considered  as  parties  desirous  of  buying  the  property,  as  their  only 
interest  is  that  the  property  should  realize  the  greatest  sum  possible 
towards  the  satisfaction  of  the  obligations  secured  on  the  property. 
Counsel  for  the  appellants  also  stated  in  argument  that  inadequacy 
of  price  is  the  only  ground  of  exception  to  the  master's  report  con- 
cerning the  sale,  now  relied  on. 

The  complaints  of  the  appellants  are  substantially:  (i)  That  the 
court  did  not,  because  of  inadequacy  of  price,  vacate  the  sale  without 
condition;  and  (2)  that  the  court  did  not  order  that  the  property 
be  reoffered  for  sale  by  public  auction,  and  did  not  also  order  a  sec- 
ond publication  and  advertisement  of  the  sale  for  another  term  of  30 
days. 

It  is  perfectly  well  settled  that  a  judicial  sale  will  not  be  set  aside 
for  inadequacy  of  price  unless  it  be  so  gross  as  to  shock  the  con- 
science, or  unless  there  be  additional  circumstances  which  would 
make  it  inequitable  to  allow  the  sale  to  stand.  Graffam  et  al.  v. 
Burgess,  117  U.  S.  180,  6  Sup.  Ct.  686,  29  L.  Ed.  839;  Pewabic 
Mining  Co.  v.  Mason,  145  U.  S.  349,  12  Sup.  Ct.  887,  36  L.  Ed.  732; 
C.  C.  A.,  Sixth  Circuit,  in  Magann  v.  Segal  et  al.,  34  C.  C.  A.  323, 
92  Fed.  252;  Fidelity  Insurance,  etc.,  Co.  v.  Roanoke  Iron  Co.  (C.  C.) 
84  Fed.  752;  Fidelity  Insurance,  etc.,  Co.  v.  Roanoke  St.  Ry.  Co. 
(C.  C.)  98  Fed.  475;    Beach,  Mod.  Eq.  Pract.  §  824;   Am.  &  Eng. 
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Enc.  of  Law  (2d  Ed.)  Vol.  17,  p.  1000,  Verbis  "Judicial  Sales,"  and 
numerous  cases  there  collated. 

In  the  first  place,  it  has  not  been  made  reasonably  certain  that  the 
price  was  inadequate  under  the  circumstances.  The  affidavits,  both 
pro  and  con,  are  but  expressions  of  opinion  as  to  what  the  property 
would  bring  on  a  resale.  Opinions  that  a  larger  price  would  be 
brought  are  not  sufficient  to  set  aside  a  sale.  Fidelity  Trust,  etc., 
Co.  v.  Mobile  St.  Ry.  Co.  (C.  C.)  54  Fed.  26.  If  it  were  true  that 
a  judicial  sale  must  be  set  aside  whenever  one  or  more  affiants,  how- 
ever honest,  state  that  it  is  their  belief  that  the  property  would  bring 
a  larger  price  on  a  resale,  many,  and  perhaps  most,  judicial  sales 
would  have  to  be  set  aside. 

But,  even  if  it  were  conceded  that  the  price  was  inadequate,  it  is 
evident  that  the  inadequacy  would  not  be  such  as  to  shock  the  con- 
science, within  the  meaning  of  the  numerous  adjudications  above 
referred  to;  and,  as  it  is  not  claimed  that  there  is  any  additional 
circumstance  which  would  make  it  inequitable  to  maintain  the  sale — 
in  fact,  no  such  circumstance  appears  in  any  manner — the  complaint 
as  to  the  inadequacy  of  price  is  clearly  unfounded. 

We  find  the  appellants'  second  contention  to  be  also  baseless.  As 
the  result  of  the  appellants'  initiative,  the  appellees  have  been  made 
to  pay  $24,100  more  than  they  would  otherwise  have  paid.  Yet 
they  do  not  complain.  Nor  is  there  any  complaint  from  the  other 
mortgage  creditors,  whose  interest  is  very  much  larger  than  that 
of  the  appellants.  The  only  complaint  comes  from  the  appellants. 
Can  they  be  heard?  Have  they  not  fully  acquiesced  in  the  action 
they  complain  of,  and  are  they  not  estopped  by  their  acts? 

On  their  initiative,  the  judge  of  the  lower  court  passed  a  decretal 
order  on  April  17,  1902,  to  the  effect  that  if  they  should  at  chambers, 
on  a  day  fixed,  make  a  bid  larger  than  the  former  bid  by  $10,000, 
the  court  would  open  the  bidding,  and  allow  further  bids  to  be  made 
before  the  judge  at  chambers.  Whether  or  not  this  order  clearly 
stated  that  the  bidding  was  to  proceed  immediately  before  the  judge, 
it  is  evident  that  on  a  subsequent  date  the  appellants'  counsel  were 
fully  informed  that  the  judge  intended  to  proceed  with  the  bidding 
at  chambers,  and  at  their  request  they  were  given  time  to  prepare 
for  the  bidding;  and,  finally,  having  deposited  $10,000  with  the  mas- 
ter as  a  prerequisite,  they  actively  took  part  in  the  bidding,  when, 
after  a  considerable  number  of  bids  had  been  made,  the  property 
was  adjudicated  to  the  same  parties  who  had  made  the  highest  bid 
at  the  first  offering.  As  has  already  been  said,  the  result  of  the  ap- 
pellants' action  in  this  matter  has  been  to  compel  the  purchasers 
to  pay  $24,100  more  for  the  property  than  they  would  otherwise 
have  paid.  The  appellants,  as  mortgage  creditors,  are,  of  course, 
benefited  by  such  increase  in  the  price.  If,  as  stated  in  argument  by 
appellants'  counsel,  they  were  given  different  relief  from  that  which 
they  had  asked,  they  should  have  stood  on  the  refusal  of  the  relief 
to  which  they  believed  themselves  entitled  and  applied  to  this  court 
for  redress.  In  this  matter  the  statute  concerning  the  advertisement 
and  sale  of  property  (Act  March  3,  1893,  27  Stat.  751  [U.  S.  Comp. 
St.  1901,  p.  710])  was  fully  complied  with.     Every  one  has  had  a  full 
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opportunity  to  bid  on  the  property,  and  the  question  is  not  whether 
the  judge  could  originally  have  sold  the  property  at  chambers  and 
without  advertisement,  but  whether,  after  the  property  has  been  duly 
advertised  and  offered  for  sale,  the  action  of  the  judge,  resulting 
in  the  purchaser's  increasing  the  price  very  largely,  should  be  upset 
at  the  instance  of  the  appellants,  who  were  the  prime  movers  in  the 
matter,  and  participants  in  the  latter  bidding.  It  is  clear  that  if  the 
appellants  had  succeeded  in  buying  the  property  they  would  not  be 
here  complaining.  Can  they  be  heard  to  complain  because  others 
bought  it?  We  are  clearly  of  opinion  that,  under  the  circumstances 
of  this  matter,  the  action  of  the  lower  judge  should  be  allowed  to 
stand.  That  action  has  resulted  beneficially  to  all  parties  in  interest, 
including  the  appellants.  The  final  price  obtained  exceeds  largely 
the  upset  price  fixed  by  the  court. 

It  was  stated  at  the  hearing  by  the  appellants'  counsel  that  the 
check  for  $10,000  has  been  returned  to  the  appellants.  By  taking 
back  the  check,  they  of  course  acquiesced  further  in  the  action  of 
the  judge.  If  we  were  to  annul  the  sale,  it  would  seem  that  there 
would  be  no  assurance  that  on  a  resale  the  property  would  even  bring 
as  much  as  it  did  before. 
The  decree  appealed  from  is  affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit    April  20,  1903.) 

No.  1,807. 

1.  Lira  Insurance—  Forfeiture  for  Nonpayment  of  Premium— Missouri 

8TATUTK. 

Rev.  St  Mo.  1879,  9  5983,  which  provides  that  no  life  Insurance  policy 
on  which  two  full  annual  premiums  have  been  paid  shall  become  for- 
feited by  reason  of  the  nonpayment  of  premium  thereon,  but  that  in  such 
case  three-fourths  of  the  net  value  of  the  policy,  less  any  Indebtedness 
of  the  holder,  shall  be  applied  as  a  single  premium  to  extend  the  in- 
surance, was  enacted  with  special  reference  to  that  class  of  policies 
termed  "ordinary  life"  or  "endowment,"  where  the  premium  remains 
fixed  or  level  during  the  lifetime  of  the  insured,  or  so  long  as  premiums 
are  payable,  which  gives  such  policies  an  actual  net  value  after  the 
payment  of  a  few  premiums;  and  it  cannot  be  applied  to  policies  or 
benefit  certificates  issued  on  the  assessment  or  natural  premium  plan, 
on  which  the  assessments  are  limited  to  such  sum  as  is  necessary  to 
cover  the  actual  cost  of  insurance  from  one  renewal  period  to  another, 
and  which  therefore  have  no  accumulated  or  actual  net  value. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

This  is  an  action  on  an  insurance  policy  In  the  sum  of  $10,000,  dated  Jan- 
uary 9,  1884,  which  was  Issued  by  the  Mutual  Reserve  Fund  Life  Associa- 
tion on  the  life  of  Adam  Roth,  who  died  in  the  city  of  St.  Louis,  Mo.,  where 
he  resided,  on  June  20,  1900.  The  action  was  originally  brought  by  Mar- 
garet Roth,  the  widow  of  Adam  Roth,  against  the  Mutual  Reserve  Fund 
Life  Association,  which  has  since  changed  its  name  and  become  the  Mutual 
Reserve  Life  Insurance  Company.  Margaret  Roth  died,  as  it  seems,  after 
the  Institution  of  the  suit;  and  the  case  was  prosecuted  in  her  behalf  in  this 
court  by  Caroline   G.   Roth,  as  executrix  of  the  estate  of  Margaret  Roth. 
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When  the  action  was  brought,  the  defendant  company  answered  that  the 
policy  sued  upon  lapsed  and  became  void  on  account  of  the  failure  of  the 
deceased  to  pay  a  bimonthly  assessment  which  was  levied  and  became  due 
and  payable  on  November  1,  1899,  and  that  it  was  not  in  force  on  June  20, 
1900,  when  Adam  Roth  died.  To  this  defense  the  plaintiff  below  replied 
in  substance,  that  at  the  time  of  the  alleged  lapse  the  policy  in  question 
had  a  net  value  incident  to  the  payment  of  previous  premiums,  which  net 
value,  by  virtue  of  section  5983  of  the  Revised  Statutes  of  Missouri  for  the 
year  1879,  operated  to  extend  the  insurance  for  a  period  which  did  not  ex- 
pire until  subsequent  to  June  20,  1900,  when  Adam  Roth  died.  At  the  con- 
clusion of  the  trial  the  lower  court,  being  of  the  opinion  that  by  virtue  of  the 
statute  aforesaid  the  policy  was  in  force  on  June  20,  1900,  although  the 
assessment  which  became  due  and  payable  en  November  1,  1899,  was  not 
paid,  directed  the  jury  to  return  a  verdict  in  favor  of  the  plaintiff,  which 
was  accordingly  done,  whereupon  the  Mutual  Reserve  Life  Insurance  Com- 
pany, the  present  plaintiff  in  error,  sued  out  a  writ  of  error. 

The  statute  of  the  state  of  Missouri  (section  5983,  Rev.  St.  1879)  on  which 
the  decision  of  the  case  was  made  to  turn  is  as  follows: 

"Policies  Non-Forfeitable,  When.    No  policy  of  insurance  on  life  hereafter 
issued  by  any  life  insurance  company,  authorized  to  do  business  in  this  state, 
on  and  after  the  first  day  of  August,  A.  D.  1879,  shall,  after  payment  upon 
it  of  two  full  annual  premiums  be  forfeited  or  become  void,  by  reason  of  the 
non-payment  of  premium  thereon,  but  it  shall  be  subject  to  the  following 
rules  of  commutation,  to- wit:     The  net  value  of  the  policy,  when  the  pre- 
mium becomes  due  and  is  not  paid,  shall  be  computed  upon  the  American 
experience  table  of  mortality,  with  four  and  one-half  per  cent,  interest  per 
annum,  and  after  deducting  from  three-fourths  of  such  net  value  any  notes 
or  other  indebtedness  to  the  company,  given  on  account  of  past  premium 
payments  on  said  policy  issued  to  the  insured,  which  indebtedness  shall  then 
be  canceled,  the  balance  shall  be  taken  as  a  net  single  premium  for  tem- 
porary insurance  for  the  full  amount  written  in  the  policy,  and  the  term  for 
which  such  temporary  insurance  shall  be  in  force  shall  be  determined  by  the 
age  of  the  person  whose  life  is  insured  at  the  time  of  default  of  premium 
and  the  assumption  of  mortality  and  interest  aforesaid;    but  if  the   policy 
shall  be  an  endowment,  payable  at  a  certain  time  or  at  death,  if  it  should 
occur  previously,  then  if  what  remains  as  aforesaid,  shall  exceed  the   net 
single  .premium  of  temporary  insurance  for  the  remainder  of  the  endowment 
term  for  the  full  amount  of  the  policy,  such  excess  shall  be  considered  as  a 
net  single  premium  for  a  pure  endowment  of  so  much  as  such  premium  will 
purchase,  determined  by  the  age  of  the  insured  at  date  of  defaulting  the 
payment  of  premium  on  the  original  policy  and  the  table  of  mortality  and 
interest  as  aforesaid,  which  amount  shall  be  paid  at  end  of  the  original  term 
of  endowment,  if  the  insured  shall  then  be  alive." 

J.  C.  Jones  (William  C.  Jones,  Lon  O.  Hocker,  George  Burnham, 
Jr.,  and  Sewell  T.  Tyng,  on  the  brief),  for  plaintiff  in  error. 
F.  H.  Bacon  and  John  E.  McKeighan,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

We  are  of  opinion  that,  when  the  trial  ended,  all  of  the  material 
facts  in  the  case  were  practically  confessed,  and  that  the  learned  trial 
judge  was  right  in  holding  that  the  only  question  involved  was  one  of 
statutory  construction  arising  upon  the  aforesaid  statute.  All  of  the 
actuaries  who  testified  in  the  case  (and  there  were  several)  agreed  that 
the  net  value  of  a  policy  at  any  time  is  the  difference  between  the  sin- 
gle premium  necessary  to  purchase  the  sum  assured,  estimated  on  the 
age  of  the  person  at  the  time  the  policy  is  valued,  and  the  then  pres- 
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ent  value  of  all  the  future  premiums  expected  to  be  received  on  the 
policy.  The  net  value  of  a  policy  is  sometimes  termed  the  reserve  on 
the  policy,  and  represents  a  sum  of  money  already  collected,  which  is 
supposed  to  be  in  the  hands  of  the  insurer,  and  available  in  its  hands 
either  to  reinsure  the  risk  in  some  other  company,  or  to  enable  it,  with 
the  aid  of  the  premiums  thereafter  payable,  to  meet  the  risk  at  the 
end  of  the  party's  expectancy.  The  net  value  of  a  policy  is  computed, 
of  course,  on  a  given  table  of  mortality,  at  a  specified  rate  of  interest, 
and  upon  the  assumption  that  during  the  early  years  of  the  risk,  the 
premium  being  the  same  each  year,  the  insured  pays  more  than  the 
actual  cost  of  insurance ;  the  excess  which  is  thus  paid  making  good 
the  deficit  during  the  later  years,  when  it  costs  more  to  carry  the  risk. 
New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  34,  23  L.  Ed.  789. 
All  of  the  actuaries  agree  on  the  foregoing  proposition.  The  actu- 
aries further  agreed,  we  think,  that,  under  the  provisions  of  such  a 
policy  as  was  issued  to  Roth,  it  did  not  have  an  actual  net  value ;  that 
is  to  say,  they  agreed  that  the  defendant  company  had  not  accumulated 
any  sum  of  money  to  help  carry  the  risk  to  maturity,  because  the 
policy  did  not  stipulate  for  the  payment  of  a  fixed  or  uniform  premium 
annually,  like  an  ordinary  life  policy,  but  contained  provisions  which 
necessarily  made  the  premiums  variable,  by  limiting  them  to  such 
amounts  as  were  necessary  to  meet  death  losses  as  they  occurred. 

The  policy  in  suit  contained  a  provision  making  it  payable  out  of 
what  is  termed  the  "Death  Fund"  of  the  association,  and  a  further 
provision  that  if,  at  such  time  as  the  directors  of  the  association  might 
fix  for  making  an  assessment,  the  death  fund  should  be  insufficient 
to  meet  existing  death  claims,  an  assessment  should  be  made  upon 
every  member  whose  certificate  was  in  force  at  the  date  of  the  death 
for  which  the  assessment  was  made,  said  assessment  to  be  made  at 
such  rates,  according  to  the  age  of  each  member,  as  might  be  estab- 
lished by  the  directors,  and  that  the  net  amount  of  such  assessment, 
less  25  per  cent,  to  be  set  apart  for  the  reserve  fund,  should  go  into 
the  death  fund.  The  policy  further  stated  that  "no  assessments  will 
be  made  while  there  remains  in  the  death  fund  a  sum  sufficient  to  pay 
the  existing  claims  in  full."  The  constitution  of  the  order,  which  was 
made  a  part  of  the  contract,  provided  that  on  the  1st  days  of  Febru- 
ary, May,  August,  and  November  an  assessment  should  be  made  upon 
the  entire  membership  in  force  at  the  date  of  the  last  audited  death 
claim  prior  thereto,  for  such  a  sum  as  the  executive  committee  might 
deem  sufficient  to  meet  the  existing  claims  by  death,  the  sum  to  be 
apportioned  among  the  members  according  to  the  age  of  each  mem- 
ber as  per  the  rates  named  in  the  certificates  of  membership,  and  that 
the  net  amount  received  from  such  assessments,  less  25  per  cent, 
to  be  set  apart  for  the  reserve  fund,  should  go  into  the  death  fund. 
Other  provisions  of  the  constitution  declared  that  the  interest  on  the 
reserve  fund,  as  it  accrued,  should  be  placed  to  the  credit  of  the  death 
fund,  to  be  used  in  providing  for  current  death  claims ;  that  after  the 
expiration  of  each  period  of  five  years,  during  the  continuance  of  a 
membership  certificate,  a  bond  should  be  issued  to  the  member,  bear- 
ing interest  at  the  rate  of  4  per  cent,  per  annum,  for  an  equitable  pro- 
portion of  each  member's  interest  in  the  reserve  fund,  which  bond 
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should  be  available  after  10  years  from  its  date  to  pay  the  future  as- 
sessments levied  against  the  member ;  and  that  the  entire  reserve  fund 
above  $100,000,  and  in  excess  of  sums  represented  by  outstanding 
bonds,  might  be  applied  to  the  payment  of  death  claims  in  excess  of 
the  American  experience  table  of  mortality,  and  when  any  claim  by 
death  was  due,  to  make  up  any  deficiency  that  might  then  exist  in  the 
death  fund. 

It  is  manifest,  therefore,  that,  according  to  the  contract  existing 
between  the  parties,  the  premiums  payable  were  not  to  remain  fixed 
or  level  during  the  life  of  the  policy,  but  were  expressly  made  indefi- 
nite in  amount,  and  dependent  upon  the  mortuary  necessities  of  the 
company.  This  fact  was  disclosed  by  a  table  of  rates  of  assessment 
indorsed  on  the  back  of  the  policy,  which  showed  that  the  rates  of 
assessment  increased  as  the  member  grew  older.  In  other  words,  the 
contract  in  suit  was  one  whereby  the  member  was  required  to  pay 
from  one  assessment  period  to  another  the  actual  cost  of  insurance 
during  that  period,  without  paying  an  additional  sum  to  be  husbanded 
and  accumulated  to  make  up  a  deficit  in  future  years,  when  the  cost 
of  carrying  the  risk  on  the  member's  life  became  greater.  All  of  the 
actuaries  agreed  that  when  insurance  is  conducted  on  this  plan,  which 
may  be  called  either  "term  insurance,"  or  "insurance  on  the  natural 
premium  plan,"  a  policy  can  have  no  actual  net  value ;  and  that  fact  is 
obvious,  because,  if  an  insurance  company  collects  from  its  policy 
holders,  from  one  assessment  period  to  another,  no  more  than  is  nec- 
essary to  pay  losses  which  occur  in  the  meantime,  it  can  have  noth- 
ing in  its  treasury  to  reinsure  outstanding  risks,  or  give  them  a  net 
value. 

Only  one  of  the  actuaries  who  testified  at  the  trial  claimed  that  the 
policy  in  suit  had  a  net  value  on  November  1,  1899,  applicable  to  the 
purchase  of  extended  insurance ;  and  the  net  value  which  he  assigned 
to  it  was  not  an  actual  net  value  incident  to  the  payment  of  assess- 
ments previous  to  that  time,  but  a  theoretical  net  value,  which,  as  he 
contended,  might  and  ought  to  be  given  to  it  under  the  provisions  of 
the  Missouri  statute,  to  wit,  section  5983,  Rev.  St.  Mo.  1879,  above 
quoted,  and  section  5968  of  the  same  chapter.  The  last-mentioned 
section  (5968)  provided,  in  substance,  that  it  should  be  the  duty  of 
the  State  Superintendent  of  Insurance  to  make  or  cause  to  be  made 
annually  a  valuation  of  the  policies  and  all  other  obligations  of  insur- 
ance outstanding  and  in  force  on  December  31st  next  preceding,  of 
every  life  insurance  company  doing  business  in  the  state,  and  also 
provided  that  for  the  purpose  of  making  such  a  valuation,  and  for 
making  special  examinations  under  the  provisions  of  the  laws  of  the 
state,  in  order  to  ascertain  the  solvency  of  insurance  companies,  and 
their  eligibility  to  do  business  in  the  state,  the  rate  of  interest  assumed 
should  be  4l/2  per  cent,  per  annum,  and  that  the  rate  of  mortality 
should  be  that  established  by  the  American  experience  table,  in  which 
table  the  numbers  living  and  dying  at  each  age,  and  the  expectation 
of  life  from  the  ages  of  10  to  95  out  of  100,000  persons  living  at  the 
age  of  10,  were  as  stated  in  a  schedule  appended  to  that  section,  which 
is  quoted  below  in  a  note.  While  no  rate  of  premium  was  prescribed 
by  that  section,  but  was  apparently  left  to  the  agreement  of  the  par- 
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ties,  yet  the  plaintiff's  actuary  claimed  that,  by  reference  to  the  table 
and  the  prescribed  rate  of  interest,  a  table  of  such  premium  rates  as 
ought  to  be  charged  for  a  given  amount  of  insurance  at  any  age  from 
10  to  95  might  be  constructed.     Pursuing  this  theory,  the  actuary 
computed  the  net  level  annual  premium  on  a  policy  of  $10,000  at  the 
age  of  57  (that  being  the  age  of  the  deceased  at  the  time  he  was  in- 
sured, and  the  amount  of  his  policy),  and  fixed  the  annual  premium  at 
$460.70,  and  on  the  assumption  that  this  premium  had  been  regularly 
paid,  or  that  it  ought  to  have  been  collected,  from  the  time  the  policy 
was  issued  up  to  November  1,  1899,  computed  or  estimated  the  net 
value  of  the  policy  to  be  $4,423.20,  three-fourths  of  which  amount,  to 
w^»  ?3>3i7-40,  was  a  sum  adequate  to  purchase  extended  insurance  for 
4  years  and  282  days  from  November  1,  1899,  or  until  August  10, 
1904.    The  actuary  conceded  that  in  making  this  calculation  he  had 
"ignored  absolutely  the  conditions  of  paying  premiums  and  the  meth- 
od of  collecting  assessments,"  and  had  based  his  computation  solely 
on  the  statute;  taking  no  account  of  the  provisions  of  the  contract, 
or  the  amount  of  premiums  which  had  been  actually  paid. 

As  there  is  no  evidence  in  the  record  that  the  policy  in  suit  had  a 
net  value,  other  than  such  theoretical  net  value  as  is  last  described, 
and  as  all  the  actuaries  other  than  the  plaintiff's  actuary  declared  that, 
owing  to  the  method  of  levying  assessments  which  had  been  pre- 
scribed and  followed,  it  had  no  actual  or  computable  net  value,  the 
question  to  be  determined  is  whether  the  statute  means  that  all  life 
policies  of  insurance  on  which  premiums  have  been  paid  for  as  much 
as  two  years  must  be  treated  as  having  an  arbitrary  net  value  for 
the  purpose  of  purchasing  extended  insurance,  regardless  of  the 
amount  that  has  been  paid,  and  regardless  of  the  agreement  between 
the  parties  concerning  the  payment  of  premiums.  We  think  that  the 
statute  will  not  fairly  bear  such  a  construction.  It  is  a  statute  which 
is  said  to  have  been  borrowed  from  the  state  of  Massachusetts,  where 
a  very  similar  law  was  once  in  force.  Laws  Mass.  1861,  c.  186. 
From  the  discussions  which  preceded  the  adoption  of  the  statute  in 
the  state  of  Massachusetts,  it  is  evident  that  it  was  passed  to  prevent 
the  injustice  of  forfeiting  policies  for  nonpayment  of  premiums  due 
thereon  when  the  insurer  had  in  its  hands,  as  the  result  of  premiums 
already  paid  thereon,  a  sum  of  money,  termed  the  "reserve/*  repre- 
senting what  had  been  collected  in  excess  of  the  actual  cost  of  insur- 
ance up  to  the  time  of  the  default.  It  was  this  reserve — a  sum  actually 
paid,  and  equitably  belonging  to  the  policy  holder — that  the  lawmaker 
intended  to  say  should  be  applied  to  prolong  the  life  of  the  policy. 
The  same  motives  which  led  to  the  enactment  of  the  statute  in  Massa- 
chusetts doubtless  led  to  its  enactment  in  the  state  of  Missouri ;  that 
is  to  say,  the  Legislature  intended  to  secure  to  policy  holders  the  bene- 
fit of  the  reserve  on  their  policies  if  they  had  paid  "two  full  annual 
premiums,"  and  not  permit  the  reserve  to  be  forfeited  or  appropriated 
by  the  insurer.  It  is  a  well-known  fact  that  the  forfeiture  of  such 
reserve  values  for  nonpayment  of  premiums  had  become  a  source  of 
great  profit  to  insurance  companies,  because  the  premiums  which  they 
were  in  the  habit  of  exacting  from  the  insured  on  life  policies  were  so 
fixed  as  to  be  considerably  in  excess  of  the  cost  of  simply  carrying  the 
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risk  from  one  annual  period  to  another  so  as  to  accumulate  a  reserve. 
The  Legislature  deemed  it  inequitable  to  deprive  the  insured  of  the 
benefit  of  payments  which  he  had  actually  made;  hence  the  statute 
provided  that,  in  case  of  a  lapse  for  the  nonpayment  of  a  premium, 
the  amount  of  the  reserve  should  be  computed  according  to  tables 
which  were  used  by  the  insurance  companies  themselves,  and  that 
the  amount  of  the  reserve  or  net  value  should  be  applied  to  the  pur- 
chase of  extended  insurance.  This  view — that  the  Legislature  had 
in  mind  an  actual  net  value  which  a  policy  had  acquired  as  the  result 
of  the  payment  of  premiums — is  strengthened  by  the  fact  that,  when 
the  statute  in  question  was  enacted  in  Massachusetts  and  Missouri, 
there  were  very  few  insurance  companies  then  engaged  in  business 
which  issued  policies  or  benefit  certificates  on  what  is  now  commonly 
known  as  the  "assessment  plan"  or  the  "natural  premium  plan" ;  that 
is  to  say,  companies  who  limited  their  assessments  to  such  a  sum  as 
was  necessary  to  cover  the  actual  cost  of  insurance  from  one  renewal 
period  to  another.  As  this  form  of  insurance  was  little  known,  and 
was  not  practiced  to  any  considerable  extent,  at  the  time  the  statute 
was  adopted,  it  can  hardly  be  presumed  that  it  was  intended  to  apply 
to  insurance  policies  or  benefit  certificates  issued  according  to  that 
plan,  which  have  in  fact  no  computable  or  actual  net  value.  If  the 
act  is  held  applicable  to  that  class  of  policies,  it  will  not  have  the 
equitable  operation  that  it  was  intended  to  have,  but  will  in  fact  have 
the  opposite  effect,  by  giving  to  the  policy  holder  something  for 
nothing;  that  is,  insurance  which  he  has  never  paid  for.  We  can- 
not, therefore,  give  the  statute  that  construction,  because  to  do  so 
would,  in  our  judgment,  distort  it  from  its  true  purpose.  Statutes 
should  always  be  construed  so  as  to  give  effect  to  the  intention  of  the 
lawmaker,  when  that  intention  can  be  ascertained  with  reasonable  cer- 
tainty. For  the  purpose  of  ascertaining  the  intention  of  the  law- 
maker, a  court  is  not  confined  exclusively  to  the  language  of  the  act, 
although  its  language  must  be  given  due  weight,  but  should  consider 
as  well  the  circumstances  which  led  to  its  adoption,  and  the  evil  that 
it  was  designed  to  remedy.  When  this  is  done,  it  is  competent  for 
a  court  to  declare  that  a  thing  which  may  be  within  the  letter  of  a 
statute  is  not  governed  by  the  statute,  because  it  is  neither  within 
its  spirit,  nor  within  the  intention  of  the  lawmaker.  The  reason  of 
the  law  in  such  cases,  as  has  sometimes  been  said,  should  prevail  over 
its  letter.  Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S. 
457,  461,  462,  463,  12  Sup.  Ct.  511,  36  L.  Ed.  226;  United  States  v. 
Kirby,  7  Wall.  482,  486,  19  L.  Ed.  278 ;  United  States  v.  Union  Pa- 
cific Railroad  Co.,  91  U.  S.  72,  79,  23  L.  Ed.  224 ;  United  States  v. 
Freeman,  3  How.  556,  565,  11  L.  Ed.  724;  Chauncey  v.  Dyke  Bros. 
119  Fed.  i,  9,  ss  C.  C  A.  579. 

Applying  these  rules  of  statutory  construction  to  the  statute  in 
question,  and  considering  the  equitable  object  which  it  was  intended 
to  accomplish,  and  the  conditions  existing  at  the  time  it  was  adopted, 
we  feel  constrained  to  hold  that  it  was  enacted  with  special  reference 
to  that  class  of  policies  termed  "ordinary  life"  or  "endowment,"  where 
the  premium  remains  fixed  or  level  during  the  lifetime  of  the  insured, 
or  so  long  as  premiums  are  payable.  It  was  framed,  we  think,  on 
the  assumption  that  the  premiums  on  ordinary  life  and  endowment 
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policies  are  fixed  at  a  rate  which  gives  them  an  actual  net  value  or 
a  reserve  after  the  payment  of  a  few  annual  premiums.  As  the  stat- 
ute, according  to  our  view,  was  enacted  with  special  reference  to 
ordinary  life  and  endowment  policies,  where  the  premiums  remain 
level  or  uniform,  it  should  be  confined  in  its  operation  to  policies  of 
that  class,  and  not  applied  to  a  class  of  policies  which  were  not  within 
the  contemplation  of  the  lawmaker. 

It  results  from  these  views  that  the  judgment  below  was  erroneous, 
and  should  be  reversed,  and  the  case  remanded  for  a  new  trial.     It 

is  so  ordered. 

NOTE. 

Schedule — Table  of  Mortality  Based  on  American  Experience. 
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(122  Fed.  800.) 

BOARD  OF  9UPRS  OF  RIVERSIDE  COUNTY,  CAL.,  et  aL  Y. 
THOMPSON  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  11, 1903.) 

No.  912. 

1*  Judgment  against  Municipality— Persons   Concluded— Proceedings   to 
Enporce  Mandamus. 

A  judgment  against  an  Irrigation  district  Is  conclusive,  as  to  all  ques- 
tions which  were  or  might  have  been  litigated  In  the  action,  against  the 
property  owners  of  the  district  and  the  board  of  supervisors  of  a  county 
required  by  law  to  levy  a  tax  for  its  payment  in  supplementary  proceed- 
ings to  compel  such  levy  by  mandamus. 

2.  Irrigation  Districts— California  Statutes— Levy  of  Tax  to  Pat  Bonds. 
Act  Cal.  March  81,  1897  (St.  1897,  p.  267,  c.  189),  providing  for  the  or- 
ganization and  government  of  irrigation  districts,  by  its  terms  applies 
to  existing  districts  organized  under  prior  laws,  which,  by  section  109 
(page  287),  are  made  subject  to  its  provisions  so  far  as  applicable;  and 
section  39  (page  267),  by  which  it  is  made  the  duty  of  the  board  of  super- 
visors of  the  county  In  which  an  irrigation  district  has  its  office  to  cause 
an  assessment  roll  for  the  district  to  be  prepared,  and  to  make  the  levy 
required  by  the  act  to  meet  the  interest  on  the  bonds  of  the  district  in 
case  the  board  of  directors  of  the  district  neglect  or  refuse  to  make  such 
assessment  and  levy,  affects  all  districts. 

8.  Sake— Mandamus  to  Compel  Levy— Necessity  of  Demand. 

No  demand  on  a  county  board  to  make  such  assessment  and  levy  is 
necessary  before  filing  a  petition  for  a  mandamus  to  compel  the  same 
for  the  payment  of  a  judgment  rendered  against  the  district  for  Interest 
on  its  bonds. 

4.  Appeal— Admission  of  Incompetent  Evidence— Waiver  of  Objection. 
Where  no  objection  was  made  in  the  trial  court  to  the  admission  of 
evidence  introduced  to  prove  a  fact,  the  proof  of  such  fact  cannot  be 
denied  on  appeal  on  the  ground  that  the  evidence  was  incompetent 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California. 

C.  B.  Bullock  and  others,  taxpayers  of  the  Perris  Irrigation  District  to- 
gether with  the  board  of  supervisors  of  Riverside  county,  state  of  California, 
seek  by  this  writ  of  error  t#  review  the  judgment  of  the  court  below  ren- 
dered on  proceedings  which  were  instituted  by  the  defendants  in  error  to 
obtain  a  mandamus  directing  the  said  board  of  supervisors  to  levy  a  tax  for 
the  payment  of  a  certain  judgment  which  had  been  rendered  in  that  court 
The  judgment  had  been  obtained  in  an  action  brought  on  August  26,  1898, 
by  Robert  H.  Thompson  against  the  Perris  Irrigation  District  of  Riverside 
county,  Cal.,  upon  certain  delinquent  interest  coupons  of  bonds  which  had 
been  issued  by  the  said  district.  On  the  trial  of  the  action  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  therein  for  the  sum  of  $8,306.75,  with  costs. 
On  March  28,  1901,  judgment  was  rendered  in  accordance  with  that  verdict 
A  writ  of  error  was  prosecuted  from  said  judgment  to  this  court,  and  on 
May  5,  1902,  this  court  affirmed  Hie  judgment  of  the  court  below.  In  the 
meantime,  on  September  26,  1901,  the  said  Robert  H.  Thompson  appeared 
before  the  board  of  supervisors  of  Riverside  county,  and  presented  to 'said 
board  his  petition,  wherein  he  alleged  the  existence  of  said  irrigation  district 
the  Issuance  of  its  bonds,  his  purchase  thereof,  and  the  judgment  which  he 
had  obtained  thereon,  and  averred  that  said  judgment  was  unsatisfied,  and 
that  the  district  had  no  funds  applicable  to  the  payment  thereof,  and  no 

f  3.  Mandamus  to  enforce  payment  of  judgment  against  municipality,  see 
note  to  Holt  County  v.  National  Life  Ins.  Co.,  25  C.  C.  A.  475. 
See  Mandamus,  vol  33,  Cent.  Dig.  §  44. 
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property  upon  which  execution  could  be  levied,  and  that  the  board  of  di- 
rectors of  said  district  had  ever  since  the  year  1895  neglected  to  cause  any 
assessment  or  levy  to  be  made  on  the  property  thereof  for  the  payment  of 
such  interest  on  said  bonds;  and  he  demanded  that  said  board  of  supervisors 
cause  an  assessment  roll  of  said  district  to  be  prepared,  and  that  it  make 
the  levy  required  by  section  39  of  the  act  of  the  Legislature  of  the  state  of 
California  approved  March  31,  1897  (9t  1897,  p.  267,  c.  189),  and  that  said 
levy  be  sufficient  in  amount  to  satisfy  said  judgment,  with  legal  interest 
thereon  from  the  date  of  its  rendition.  The  board  of  supervisors,  on  Septem- 
ber 16,  1901,  denied  the  petition,  and  refused  to  cause  any  levy  of  assessment 
as  demanded  therein.  On  September  18,  1901,  the  said  Robert  H.  Thompson 
filed  in  the  court  below  his  petition  for  a  writ  of  mandamus  to  said  board 
of  supervisors  directing  them  immediately  to  levy,  in  accordance  with  the 
law,  an  assessment  on  the  real  property  within  said  irrigation  district  suffi- 
cient to  pay  said  judgment.  On  the  same  day  the  court  ordered  that  an  al- 
ternative writ  of  mandamus  issue,  and  the  writ  was  thereupon  issued.  A 
motion  was  made  to  quash  the  writ,  and  a  demurrer  was  interposed,  both 
of  which  were  overruled  by  the  court,  and  thereupon  a  peremptory  writ  of 
mandamus  was  ordered  to  be  issued.  On  June  28,  1902,  C.  B.  Bullock  and 
others,  claiming  to  be  the  owners  of  real  estate  within  the  boundaries  of 
said  district,  applied  for  and  obtained  leave  to  intervene  in  said  proceeding, 
and  the  order  theretofore  made  for  the  issuance  of  a  peremptory  writ  of 
mandamus  was  set  aside,  and  the  plaintiffs  in  error  filed  answers  to  the  pe- 
tition of  the  defendant  in  error.  On  September  8,  1902,  the  court  rendered 
judgment  directing  the  issuance  of  the  peremptory  writ  of  mandamus  as 
prayed  for  by  the  defendant  In  error.  It  is  to  review  that  judgment  that 
the  present  writ  of  error  is  prosecuted. 

Lyman  Evans,  John  D.  Works,  Bradner  W.  Lee,  and  Lewis  R. 
Works,  for  plaintiffs  in  error. 

Christopher  C.  Wright,  for  defendant  in  error  Robert  H.  Thomp- 
son. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

So  far  as  the  assignments  of  error  seek  to  raise  questions  which 
were  adjudicated  in  the  former  judgment  of  this  court,  they  will  not 
be  here  considered.  It  is  contended  that  the  state  board  of  super- 
visors had  no  power  to  make  the  levy  which  was  prayed  for.  The 
statute  of  1897  (page  267,  c.  189,  §  39)  reads  as  follows : 

"The  board  of  directors  shall  then  levy  an  assessment  sufficient  to  raise 
the  annual  interest  on  the  outstanding  bonds,  and  in  any  year  in  which  any 
bonds  fall  due  must  increase  said  assessment  to  an  amount  sufficient  to  raise 
a  sum  sufficient  to  pay  the  principal  of  the  outstanding  bonds  as  they  mature. 
The  secretary  of  the  board  must  compute  and  enter  in  a  separate  column  of 
the  assessment  book  the  respective  sums,  in  dollars  and  cents,  to  be  paid  as 
an  assessment  on  the  property  therein  enumerated.  When  collected,  the 
assessment  shall  be  paid  into  the  district  treasury  and  be  apportioned  to  the 
several  proper  funds.  In  case  of  the  neglect  or  refusal  of  the  board  of  di- 
rectors to  cause  such  assessment  and  levies  to  be  made  as  in  this  act  pro- 
vided, then  the  assessment  of  property  made  by  the  county  assessor  and  the 
State  Board  of  Equalization  shall  be  adopted,  and  shall  be  the  basis  of  the 
assessment  for  the  district,  and  the  board  of  supervisors  of  the  county  in 
which  the  office  of  the  board  of  directors  is  situated  shall  cause  an  assess- 
ment roll  for  said  district  to  be  prepared,  and  shall  make  the  levy  required 
by  this  act,  in  the  same  manner  and  with  like  effect  as  if  the  same  had  been 
made  by  said  board  of  directors,  and  all  expenses  incident  thereto  shall  be 
borne  by  said  district" 
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By  this  statute  it  is  made  the  plain  duty  of  the  board  of  super- 
visors to  make  the  levy  required  by  the  act  in  case  of  the  neglect 
or  refusal  of  the  board  of  directors  to  cause  such  assessment  and 
levy  to  be  made.  But  it  is  objected  that  the  board  of  supervisors 
and  the  interveners  were  not  parties  to  the  former  action,  and  were, 
therefore,  not  precluded  by  the  judgment,  and  that  they  now  have 
the  right  to  make  herein  all  the  defenses  which  could  have  been  made 
to  the  original  action.  We  cannot  assent  to  this  contention.  The 
judgment  in  the  former  action  established  the  right  of  the  defendant 
in  error  against  the  irrigation  district.  All  the  necessary  parties  to 
that  action  were  before  the  court,  and  there  was  no  defect  of  parties 
defendant.  The  present  proceeding  is  not  a  new  action  to  estab- 
lish the  rights  of  the  defendant  in  error  as  against  other  parties.  It 
is  a  proceeding  in  the  nature  of  an  execution  to  enforce  the  judg- 
ment already  rendered.  The  right  of  the  defendant  in  error  to  call 
upon  the  board  of  directors  to  enforce  the  judgment  was  established 
in  that  judgment,  as  well  as  his  right  to  have  recourse  to  the  board 
of  supervisors  in  case  of  the  refusal  or  neglect  of  the  board  of  di- 
rectors to  make  the  levy  and  assessment.  Neither  the  board  of  di- 
rectors nor  the  board  of  supervisors  nor  the  taxpayers  of  the  Perris 
Irrigation  District  can  be  heard  to  defend  the  present  proceeding 
on  any  of  the  grounds  litigated,  or  which  might  have  been  litigated, 
in  the  former  action. 

The  point  is  made  that  no  notice  or  demand  was  given  the  board 
of  supervisors  before  filing  the  petition  for  the  writ  of  mandamus. 
The  statute  does  not  require  such  notice.    The  petition  was  notice. 

It  is  contended  that  the  petition  for  the  writ  was  insufficient,  for 
the  reason  that  it  called  upon  the  board  to  make  a  levy  required 
by  the  act  of  March  31,  1897,  whereas  the  district  was  organized  un- 
der the  statute  of  1887  (St.  1887,  p.  29,  c.  34)  as  amended  in  1889 
(St.  1889,  p.  15,  c.  19;  Id.  p.  18,  c.  20;  Id.  p.  21,  c.  21 ;  Id.  p.  212, 
c.  178),  and  was  not  subject  to  the  provisions  of  the  later  act,  and  it 
is  argued  that  no  demand  under  the  provisions  of  the  act  of  1897  is 
permissible  against  a  district  organized  under  the  statute  of  1887. 
The  act  of  1897  purports  by  its  title  to  be  an  act  to  provide  for  the 
organization  and  government  of  irrigation  districts.  By  its  terms  it 
applies  to  all  existing  irrigation  districts,  no  matter  when  organized. 
Section  109  recognizes  the  existence  and  validity  of  districts  there- 
tofore organized  under  the  prior  laws,  and  declares,  "But  said  dis- 
tricts are  hereby  made  subject  to  the  provisions  of  this  act  so  far 
as  applicable."  Section  no  repeals  the  provisions  of  the  act  ap- 
proved March  7,  1887,  as  amended  in  1889,  "so  far  as  they  may  be 
inconsistent  herewith."  St.  1897,  p.  287,  c.  189.  It  is  apparent, 
therefore,  that  the  statute  of  1897  governs  all  irrigation  districts 
which  existed  at  the  time  when  it  went  into  effect.  But  if,  indeed, 
the  provisions  of  the  act  of  1887,  as  amended  in  1889,  still  survived 
as  the  governing  and  controlling  act  of  the  corporations  formed 
thereunder,  there  was  no  substantial  error  in  referring  in  the  peti- 
tion to  the  act  of  1897,  and  demanding  compliance  therewith,  for 
the  reason  that  the  language  of  section  39  of  the  act  of  1897,  in  pro- 
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viding  for  the  levy  of  an  assessment  to  pay  interest  on  outstanding 
bonds,  is  the  same  as  that  of  the  previous  act. 

It  is  contended  that  the  court  erred  in  striking  out  certain  matter 
which  had  been  pleaded  in  the  answers  of  the  interveners.  The  por- 
tions so  struck  from  the  answers  were  those  that  attempted  to  bring 
in  issue  matters  which  had  been  adjudicated  in  the  former  action. 
That  judgment,  as  has  already  been  said,  determined  not  only  the 
questions  that  were  actually  litigated  therein,  but  all  questions  which 
might  have  been  litigated,  and  it  determined  those  matters  not  only 
for  the  parties  then  before  the  court,  but  for  all  parties  who  might 
thereafter,  under  the  law,  be  called  upon  in  a  proceeding  in  the  nature 
of  an  execution  to  enforce  the  judgment  therein  rendered.  Stewart 
v.  Salamon,  97  U.  S.  361,  24  L.  Ed.  1044. 

The  point  is  made  that  the  evidence  was  not  sufficient  to  warrant 
the  issuance  of  a  writ  of  mandamus,  in  that  there  was  no  proof  that 
the  board  of  directors  of  the  Perris  Irrigation  District  had  neglected 
or  failed  to  levy  the  required  assessment.  But  the  interveners,  in 
their  answer,  had  expressly  admitted  that  "no  levy  or  assessment  upon 
the  property  within  said  alleged  district  liable  thereto  had  been  made 
by  any  board  of  directors  since  the  year  1895."  This  was  sufficient, 
so  far  as  they  were  concerned;  and,  while  the  board  of  supervisors, 
in  its  answer,  made  no  such  direct  and  explicit  admission,  evidence 
was  placed  before  it  in  the  petition  for  the  mandamus  which  was 
addressed  to  the  board  of  supervisors,  and  which  recited  the  facts 
on  which  the  judgment  had  been  rendered,  and  advised  it  that  the 
irrigation  district  had,  since  the  year  1895,  neglected  to  cause  any 
levy  or  assessment  to  be  made  on  the  property  of  said  district,  and 
that  it  had  also  neglected  to  cause  such  levy  or  assessment  for  the 
year  1901,  and  that  there  was  no  money  in  the  treasury  of  said  dis- 
trict wherewith  to  pay  the  judgment.  The  board  accepted  this  peti- 
tion as  sufficient.  It  made  no  denial  of  any  of  the  facts  therein  al- 
leged. When  the  hearing  was  had  on  proceedings  for  the  issuance 
of  the  writ  of  mandamus,  the  petition  was  offered  as  evidence  of  the 
facts  which  were  recited  in  it.  It  was  not  then  objected  to  as  incom- 
petent, and  the  board  of  supervisors  cannot  now  be  heard  to  say  that 
it  was  incompetent  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


(122  Fed.  569.) 

WILLIAM  FIRTH  Ob.  et  al  v.  SOUTH  CAROLINA  LOAN  &  TRUST  00. 

In  re  GOLDVILLE  MFG.  00. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    Hay  6,  1903.) 

No.  481. 

L  Corporations — Validity  of  Bonds. 

Bonds  executed  by  a  corporation  for  the  declared  purpose  of  selling 
the  same  to  provide  means  to  carry  out  the  objects  for  which  the  corpo- 
ration was  organized  are  not  invalid  because  instead  of  being  sold  they 
were  pledged  to  secure  loans  the  proceeds  of  which  were  used  in  good 

1 1.  See  Corporations,  vol.  12,  Cent  Dig.  J  1837. 
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faith  for  corporate  purposes,  or  as  security  for  purchases  made  for  the 
same  purposes. 

2.  Same— Informalities  in  Stockholders'  Meeting. 

General  creditors  of  a  corporation  cannot  impeach  the  validity  of  bonds 
issued  by  It  on  account  of  informalities  in  the  meeting  of  the  stockhold- 
ers which  authorized  their  issuance,  where  all  stockholders  were  present 
and  voted  in  favor  of  the  action  taken. 

8.  Mortgages— Validity — Delivery. 

A  mortgage  by  a  corporation  to  secure  bonds  was  duly  signed  and 
sealed,  and  was  then  taken  by  the  attorney  for  the  corporation  to  the 
trustee  named  therein,  which  executed  its  acceptance  in  the  presence 
of  two  witnesses,  after  which  it  was  redelivered  to  the  attorney  to  be  re- 
corded, and  was  so  recorded,  but  was  subsequently  lost,  not  having  been 
returned  to  the  trustee.  Held,  that  there  was  a  sufficient  delivery,  under 
the  law  of  South  Carolina,  to  render  the  mortgage  valid. 

4.  Corporations— Validity  of   Bonds   Pledged— Constitutional    Restric- 

tions. 

Const  S.  C.  art.  9,  §  10,  which  prohibits  the  issuance  of  stock  or  bond9 
by  a  corporation  "save  for  labor  done  or  money  or  property  actually  re- 
ceived or  subscribed,"  does  not  render  invalid  bonds  of  a  corporation 
pledged  by  it  as  security  for  money  borrowed  and  used  in  the  purchase 
of  machinery  necessary  in  its  business,  although  the  face  value  of  the 
bonds  may  be  greater  than  the  sums  borrowed. 

5.  Same. 

Where  machinery  for  a  manufacturing  plant  had  been  contracted  for 
by  a  partnership,  which  afterward  transferred  its  property  to  a  corpora- 
tion organized  for  the  purpose,  and  the  corporation  assumed  the  contracts, 
with  the  consent  of  the  creditors,  and  executed  Its  notes  for  the  ma- 
chinery, secured  by  a  pledge  of  its  bonds,  the  indebtedness  of  the  corpo- 
ration did  not  arise  until  the  novation,  and  the  bonds  were  not  pledged 
for  an  antecedent  indebtedness. 

6.  Fixtures  —  As    between    Mortgagor    and    Mortgagee  —  Cotton  Mill 

Machinery. 

Under  the  statute  of  South  Carolina  requiring  separate  records  to  be 
kept  of  chattel  mortgages  and  mortgages  of  real  property,  a  mortgage 
covering  a  cotton  mill  and  the  machinery  therein  is  valid  as  to  such  ma- 
chinery although  recorded  only  in  the  record  for  real  estate  mortgages. 
The  machinery  being  necessary  to  the  use  of  the  building  for  the  pur- 
pose to  which  It  was  devoted,  both  together  constitute  the  mill;  and  it 
must  be  presumed  to  have  been  the  intention  of  both  parties  that  the 
machinery  should  be  a  fixture  and  a  part  of  the  realty,  regardless  of 
the  manner  of  attachment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina,  in  Bankruptcy. 
For  opinion  below,  see  118  Fed.  892. 

There  was  in  the  county  of  Laurens,  in  the  state  of  South  Carolina,  a 
mercantile  firm  composed  of  J.  S.  Blalock  and  L.  W.  0.  Blalock,  father  and 
son,  doing  business  under  the  name  of  the  Goldville  Manufacturing  Company. 
In  1900  the  firm  enlarged  its  business,  erected  cotton  gins  and  cotton  oil 
machinery,  and  contemplated  erecting  a  cotton  mill.  These  gins  and  cotton 
oil  machinery  were  upon  a  tract  of  land  owned  by  the  copartners.  The  cot- 
ton mill  was  to  be  erected  on  the  same  land.  Carrying  out  the  scheme  of  a 
cotton  mill,  they  placed  orders  for  machinery  with  many  parties.  After  this 
was  done  It  was  deemed  best  to  form  a  corporation.  To  this  end  application 
was  made  to  the  Secretary  of  State,  under  the  provisions  of  the  act  of  Assem- 
bly in  that  behalf  made,  and  a  charter  was  issued  to  the  Goldville  Manufac- 
turing Company  of  Goldville,  S.  C,  on  the  23d  October,  1900.  The  capital 
stock  of  the  corporation  was  fixed  at  $100,000,  books  of  subscription  were 
opened,  and  the  whole  stock  subscribed  for  by  L.  W.  C.  Blalock,  M.  EL 
Browning,  and  J.  9.  Blalock.  on  the  22d  October,  1900.  The  stock  was  paid 
up  in  full  in  property.    On  the  24th  October,  1900,  at  a  meeting  of  the  stock- 
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holders,  it  was  resolved  that  a  special  meeting  of  the  stockholders,  as  required 
by  law,  he  called  for  the  purpose  of  authorizing  the  issue  of  bonds  to  the 
amount  of  $100,000,  secured  by  mortgage  of  all  the  property  of  the  corpora- 
tion. The  declared  purpose  of  the  proposed  issue  was  to  provide  the  neces- 
sary means  to  complete  the  buildings,  and  to  purchase  machinery,  looms,  en- 
gines, boilers,  implements,  and  tools,  and  to  enable  the  directors  to  carry 
out  the  purpose  for  which  the  corporation  was  formed.  These  purposes  are 
expressed  In  the  charter  as  follows:  "The  general  purpose  of  the  corpora- 
tion, and  the  nature  of  business  it  proposes  to  do,  is  to  manufacture,  spin, 
dye,  print,  finish,  to  make  yarns,  and  sell  all  goods  of  any  kind,  made  of 
cotton  or  wool,  or  of  which  cotton  or  wool,  or  other  fibrous  articles,  may  form 
a  part,  or  any  other  article  of  any  nature  or  kind  whatsoever  which  they  may 
from  time  to  time  desire,  also  the  manufacture  of  cotton  seed,  cotton  seed 
oil,  hulls,  linters,  and  all  other  cotton  seed  products,  and  to  sell  the  same, 
and  to  make  all  machinery,  tools,  and  Implements  necessary  to  or  used  for 
such  purpose,  and  to  erect  such  mill  buildings,  machine  shops,  stores,  and 
all  other  works  as  may  be  required  to  carry  on  such  branches  of  manufacture 
and  business." 

At  the  called  meeting  of  the  stockholders,  by  unanimous  vote,  an  issue  of 
bonds  to  the  amount  of  $75,000  was  authorized  for  the  purposes  indicated, 
and  the  South  Carolina  Loan  &  Trust  Company  was  selected  as  trustee  of 
the  mortgage  to  be  executed  to  secure  these  bonds.  The  bonds  were  prepared 
and  a  draft  of  the  mortgage  was  made  by  W.  H.  Lyles,  Esq.,  solicitor  of  the 
corporation.  This  draft  was  sent  by  Mr.  Lyles  from  his  residence  in  Colum- 
bia to  Goldville,  In  South  Carolina,  by  his  clerk,  and  was  returned  to  him 
signed  by  the  Goldville  Manufacturing  Company,  without  the  addition  of  the 
words,  "of  Goldville,  South  Carolina,"  and  with  two  subscribing  witnesses, 
sealed  with  the  seal  of  the  company.  Consequently  he  and  the  secretary 
went  to  Charleston,  delivered  the  deed  to  the  president  of  the  South  Carolina 
Loan  &  Trust  Company,  and  saw  him  and  his  cashier  write  upon  it  the  ac- 
ceptance of  the  trust  At  the  same  time  the  bonds  were  to  be  delivered  to 
the  trustee.  The  mortgage  covered  two  tracts  of  land,  one  of  1,365  acres  and 
another  contiguous  of  190  acres,  "together  with  all  the  buildings  and  Im- 
provements situated  on  said  premises,  consisting  in  part  one  cotton  mill  build- 
tag,  280  by  75  feet,  with  boiler  room  33x35  feet,  and  engine  room  38x35  feet, 
attached;  one  20-ton  oil  mill  building;  one  ginnery  building;  20  operatives' 
houses  and  other  buildings;  also  all  machinery,  shafting,  engines,  boilers, 
tools,  and  appliances  belonging  to  said  mortgagor,  and  used  in  its  cotton  mill 
business,  Its  cotton  oil  business,  and  its  ginnery  business,  consisting  in  part 
of  A.  T.  Atherton  &  Co.'s  pickers  and  intermediates,  Saco  and  Petee's  cards, 
spoolers,  and  drawers,  Providence  spindles,  Fales  and  Jenks  twisters,  Pall 
River  spinning  frames,  Atlas  engine  and  boilers,  International  sprinklers, 
General  Electric  Company's  Dynamo  Climax  Engine,  Cumberland  Iron  & 
Machine  Company  shafting  and  pulleys,  belting,  mill  supplies,  etc.;  also  one 
Cardwell  Machine  Company  20-ton  cotton  oil  mill  outfit,  one  Daniel  Pratt 
Gin  Company's  ginnery  outfit,  consisting  of  three  gins,  one  power  press,  and 
other  articles,  together  with  all  and  singular  the  rights,  members,  heredita- 
ments, and  appurtenances  to  the  said  premises  belonging  or  in  any  wise  in- 
cident or  appertaining,  and  all  and  singular  the  corporate  rights  and  fran- 
chises of  the  said  the  Goldville  Manufacturing  Company." 

The  mortgage,  when  thus  executed,  was  sent  by  Mr.  Lyles,  attorney  for  the 
mortgagor,  and  lodged  for  record  and  deposited  with  the  officer  in  Laurens 
county  charged  with  the  registration  of  deeds  of  conveyance  and  mortgages  of 
real  and  personal  property.  It  was  recorded  by  him  in  a  book  set  apart  for  re- 
cording mortgages  of  realty.  He  had  in  his  office  another  book  in  which  chat- 
tel mortgages  were  recorded.  He  did  not  record  this  mortgage  in  that  book. 
When  the  resolutions  were  passed  authorizing  the  issue  of  these  bonds,  they 
contained  a  resolution  authorizing  the  president  and  treasurer  to  sell  the 

bonds  at  not  less  than cents  on  the  dollar,  and  until  sold  these  officers 

were  authorized  to  pledge  the  bonds  as  collateral  for  notes  of  the  company 
for  the  purpose  of  borrowing  money  upon  the  machinery,  etc.  Various  efforts 
were  made  to  sell  the  bonds,  without  avail,  and  they  were  then  used  as  col- 
lateral.    Ten  thousand  dollars  were  borrowed  from  the  Charleston  Savings 
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Institution,  by  note,   upon   15  bonds,   of  $1,000  eacb,  as  collateral;    $5,000 
were  borrowed  from  F.  J.  Peltzer,  by  note,  with  seven  $1,000  bonds  as  col- 
lateral; $10,000  were  borrowed  from  the  People's  National  Bank,  with  thirteen 
$1,000  bonds  as  collateral;   $5,000  were  borrowed  from  the  Bank  of  Charles- 
ton, N.  B.  A.,  by  note,  with  six  $1,000  bonds  as  collateral.    Another  loan  of 
$5,000  was  made  with  the  People's  National  Bank,  by  note,  with  six  $1,000 
bonds  as  collateral;  $4,654.58  were  borrowed  from  the  Bank  of  Columbia,  by 
note,  with  five  $1,000  bonds  as  collateral.    All  of  the  proceeds  of  these  loans, 
except  those  from  the  Bank  of  Columbia,  were  applied  to  payment  for  ma- 
chinery purchased  and  contracted  for.     The  proceeds  of  the  loan  from  the 
Bank  of  Columbia  were  used  for  the  payment  of  freight  on  the  machinery. 
The  contracts  for  the  machinery  were  made  by  the  mercantile  firm,  the  Gold- 
ville  Manufacturing  Company.    They  were  not  paid  for  when  the  corporation 
was  formed.     The  corporation  then  purchased  all  the  machinery,  assuming 
the  contracts  thereupon  with  the  assent  of  the  creditors,  who  accepted  the 
corporation  as  their  debtor.    All  the  remaining  bonds  were  used  as  collateral 
security  for  machinery  purchased  from  various  companies  and  individuals. 
The  original  mortgage,  after  its  record  in  the  clerk's  office  of  Laurens  county, 
was  lost,  presumably  in  the  mail.     By  stipulation  of  counsel  the  office  copy 
was  used  in  its  stead.     The  office  copy  represents  that  it  was  signed  and 
sealed  for  the  corporation  in  the  presence  of  two  witnesses,  one  of  whom 
proved  the  deed  for  record.    Acceptance  by  the  trustee  is  also  witnessed  by 
two  subscribing  witnesses,  one  of  whom  proved  the  deed  for  record.     The 
name  of  the  corporation  expressed  In  its  charter  is  the  Goldville  Manufactur- 
ing Company  of  Goldville,  S.  C.    The  mortgage  is  signed  In  the  name  of  the 
Goldville  Manufacturing  Company,  without  the  concluding  words,  and   the 
same  designation,  with  the  same  omission,  is  used  in  the  bonds. 

Having  erected  Its  mill,  the  corporation  went  on  in  business  and  incurred 
numerous  debts.  It  did  not  meet  with  success,  and  became  greatly  embar- 
rassed. Proceedings  were  instituted  in  the  state  court  by  the  trustee,  praying 
foreclosure  of  the  mortgage  and  the  appointment  of  a  receiver.  Very  soon 
thereafter  proceedings  were  Instituted  in  the  District  Court  of  the  United 
States  by  the  unsecured  creditors,  seeking  to  put  the  corporation  into  bank- 
ruptcy. After  some  negotiation,  it  was  agreed  that  the  corporation  should  be 
declared  a  bankrupt  upon  its  own  petition,  and  that  all  future  proceedings 
should  be  conducted  In  the  bankrupt  court.  C.  C.  Featherstone,  Esq.,  was 
duly  appointed  trustee.  Thereupon  the  South  Carolina  Loan  &  Trust  Com- 
pany, the  People's  National  Bank  of  Charleston,  the  Charleston  Bank,  Charles- 
ton Savings  Institution,  F.  J.  Pelzer,  and  Saco  &  Petee  Machine  Shops 
filed  their  petition  in  the  court  below  praying  the  foreclosure  of  the  mortgage 
executed  to  secure  the  bonds  held  by  them.  Thereupon  an  order  was  entered 
requiring  service  of  the  petition  on  the  bankrupt  corporation,  upon  the  trustee, 
Mr.  Featherstone,  and  upon  the  creditors  who  had  filed  their  petition  in 
bankruptcy  against  the  corporation,  calling  upon  them  to  answer.  This  -was 
done,  other  creditors  holding  bonds  as  collateral  intervened,  and  the  case  was 
referred  to  a  referee  to  take  the  testimony.  The  referee  made  his  report,  and 
the  case  came  on  to  be  heard  upon  the  pleading  and  testimony.  The  court 
below  entered  a  decree  for  foreclosure  in  accordance  with  an  opinion  filed  In 
which  there  was  a  full  and  complete  discussion  of  the  law  of  the  case.  The 
unsecured  creditors  were  allowed  an  appeal  from  this  decree,  and  the  case  is 
here  on  15  assignments  of  error. 

S.  J.  Simpson  (Simpson  &  Bomar,  N.  B.  Dial,  and  Simpson  & 
Cooper,  on  the  briefs),  for  appellants. 

W.  C.  Miller  and  Henry  Buist  (T.  M.  Mordecai,  on  the  briefs),  for 
appellee. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  WAD- 
DILL,  District  Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts).  The  first  as- 
signment of  error  is  that  all  the  money  received  from  the  sale  of  the 
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bonds  was  not  used  for  the  purchase  of  machinery  or  other  corporate 
purposes.  Literally  this  is  true.  The  record  shows  that  no  bonds 
were  sold;  that  an  effort  was  made  to  make  sale  of  them,  but  this 
could  not  be  effected,  except  at  a  large  discount.  The  plan  of  bor- 
rowing the  money  on  hypothecation  was  adopted,  and  all  the  money 
so  obtained  was  devoted  to  paying  for  machinery  contracted  for. 
The  bonds  not  so  used  were  placed  as  security  for  other  purchases  of 
the  same  character.  There  is  no  suspicion  of  fraud  in  this  transac- 
tion. The  wisdom  of  this  course  cannot  be  questioned.  Naturally 
and  necessarily  the  bonds  of  a  manufacturing  corporation,  just  en- 
tering business,  whose  success  and  credit  are  not  yet  established, 
cannot  command  a  ready  sale  and  cannot  be  sold  except  at  a  large 
discount.  Hypothecation  prevents  the  sacrifice  of  the  bonds,  and 
gives  every  opportunity  to  try  the  future.  If  this  be  successful,  the 
bonds  can  be  realized  in  money  without  loss.  If  unsuccessful,  the 
loss  will  be  not  greater  than  such  as  would  occur  if  the  bonds  were 
forced  on  the  market. 

The  second  assignment  of  error  presents  the  question :  Was  there 
such  a  formal  and  legal  meeting  of  the  stockholders  as  is  required 
by  law  to  be  held  before  the  mortgage  could  be  given?  The  court 
below  reviewed  the  testimony  on  this  point,  and  answered  this  query 
in  the  affirmative.  Upon  examining  the  testimony,  we  fully  concur 
with  the  court  below.  Even  were  there  informalities,  we  would  not 
lay  any  stress  on  them.  All  the  formalities  required  to  be  used  before 
bonds  of  corporations  are  issued  are  for  the  protection  of  stockhold- 
ers. At  every  meeting  held  about  this  issue  of  bonds  every  stock- 
holder was  present,  voting  for  and  consenting  to  the  issue. 

The  third  assignment  of  error  is  that  the  mortgage  was  not  deliv- 
ered in  the  presence  of  two  witnesses,  as  required  by  law,  and  there- 
fore not  legally  executed.  It  was  signed  and  sealed  in  the  presence 
of  two  witnesses,  was  then  carried  to  the  trustee,  who,  on  its  receipt, 
executed  its  acceptance  in  the  presence  of  two  witnesses,  so  it  was 
certainly  delivered  to  the  trustee,  and  as  certainly  was  recorded. 
Hanrick  v.  Neely,  10  Wall.  364,  19  L.  Ed.  947.  The  record  also 
shows  that  when  signed  by  the  corporation  it  was  delivered  to  an 
agent  to  be  delivered  to  the  trustee.  The  law  of  South  Carolina  on 
this  point  is  finally  settled.  When  a  grantor  parts  with  a  deed  at 
its  execution  it  is  a  good  delivery.  A  delivery  to  a  trustee  of  a  deed 
conveying  property  in  trust  is  not  necessary  to  pass  the  interest  to  the 
cestui  que  trust.  A  delivery  to  a  third  person  for  the  trustee  would 
be  good  until  he  dissent,  and  he  would  not  be  allowed  to  dissent  to 
the  injury  of  the  cestui  que  trust.  Dawson  v.  Dawson,  Rice,  Eq. 
(S.  C.)  244;  Cloud  v.  Calhoun,  10  Rich.  Eq.  (S.  C.)  358;  Ingram 
v.  Porter,  4  McCord  (S.  C.)  198.  So  in  Withers  v.  Jenkins,  6  S.  C. 
122,  quoted  by  the  court. below: 

"It  is  not  necessary  to  the  valid  execution  of  a  deed  that  there  should  be 
actual  delivery  either  to  the  grantee  in  person,  or  to  some  one  expressly  au- 
thorized to  accept  it  on  his  behalf,  much  less  is  such  a  requisition  essential 
where  the  Instrument  gives  a  trust  conferring  on  the  trustee  a  mere  naked 
title,  coupled  with  no  interest,  that  he  holds  for  the  mere  purpose  of  protecting 
and  preserving  the  trust  for  the  beneficiaries  who  may  be  entitled  to  these  en- 
joyments.   If  the  grantor,  in  the  absence  of  the  grantee,  and  without  his 
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knowledge,  has  actually  consummated  the  delivery  In  accordance  with  the 
purpose  declared  on  the  face  of  the  Instrument,  the  object  to  be  effected  by 
it  is  as  fully  accomplished  as  if  there  had  been  an  actual  transfer  of  the  paper 
from  the  hands  of  the  grantor  to  those  of  the  grantee." 

These  assignments  of  error  are  not  well  taken.  An  objection  to 
the  bonds  and  mortgage  was  taken  below  because  they  were  not 
executed  in  the  full  name  of  the  corporation.  This  objection  is  not 
pressed  here ;  if  it  had  been  we  would  have  reached  the  same  conclu- 
sion as  the  court  below  did  on  this  point,  and  would  not  have  held 
it  tenable.     Morawetz  on  Corp.  §  354. 

The  other  assignments  of  error  present  the  real  questions  in  this 
case  on  the  merits.  They  involve  two  distinct  propositions:  First, 
that  the  bonds  and  mortgage  are  invalid  under  the  provisions  of  sec- 
tion 10,  art.  9,  of  the  Constitution  of  South  Carolina;  second,  that 
so  much  of  the  mortgage  as  covers  the  machinery  is  null  and  void 
as  to  the  unsecured  creditors,  because  the  deed  was  not  recorded  in 
the  book  provided  for  the  recording  of  chattel  mortgages. 

Is  the  use  made  of  these  bonds  in  hypothecating  them  repugnant 
to  section  10,  art.  9,  of  the  Constitution  of  South  Carolina?  This  is 
the  language  of  the  Constitution: 

"Sec.  10.  Stocks  or  bonds  shall  not  be  issued  by  any  corporation  save  for 
labor  done  or  money  or  property  actually  received  or  subscribed;  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void." 

The  section  assumes  that  a  corporation  may  for  lawful  purposes 
and  in  a  lawful  way  issue  bonds.  It  is  besides  this  settled  that  a 
corporation  without  special  authority  may  dispose  of  land,  goods, 
and  chattels  or  of  any  interest  in  the  same  as  it  may  deem  expedient, 
and  in  the  course  of  its  legitimate  business  may  make  a  bond,  mort- 
gage, note,  or  draft.  White  Water  Valley  Canal  Co.  v.  Vallette,  21 
How.  424,  16  L.  Ed.  154;  Railroad  Co.  v.  Howard,  7  Wall.  413,  19 
L.  Ed.  117.  The  Constitution  uses  the  word  "issued."  This  term  is 
broad  enough  to  embrace  the  idea  of  pledge  as  well  as  that  of  sale. 
In  contemplation  of  law,  bonds  pledged  by  a  corporation  are  just  as 
much  issued  as  when  they  are  sold.  Atlantic  Trust  Co.  v.  Wood- 
bridge  [C.  C]  79  Fed.  842.  As  corporations  issuing  bonds  may 
sell  them  bona  fide  below  par,  so  in  making  a  loan  they  may  hypothe- 
cate bonds  greater  in  nominal  value  than  the  amounts  borrowed. 
The  mere  fact  that  the  bonds  were  issued  for  more  than  the  value 
of  the  notes  thus  secured  does  not  of  itself  indicate  fraud  or  create 
a  fictitious  indebtedness.  Id.  The  Constitution  of  the  state  of  Ar- 
kansas has  a  provision  in  every  respect  the  same  as  that  in  the  Con- 
stitution of  the  state  of  South  Carolina,  which  is  now  under  consid- 
eration. The  Supreme  Court  of  the  United  States,  considering  that 
provision  in  Memphis,  etc.,  R.  R.  v.  Dow,  120  U.  S.  298,  7  Sup.  Ct. 
487,  30  L.  Ed.  595,  says: 

"The  prohibition  against  the  issuing  of  stock  or  bonds,  except  for  money  or 
property  actually  received,  or  labor  done,  and  against  the  fictitious  Increase 
of  stock  or  indebtedness,  was  Intended  to  protect  stockholders  against  spolia- 
tion, and  to  guard  the  public  against  securities  that  were  absolutely  worthless. 
One  of  the  mischiefs  sought  to  be  remedied  is  the  flooding  of  the  market 
with  stock  and  bonds  that  do  not  represent  anything  whatever  of  substantial 
value.    •    *    •    The  language  of  the  Arkansas  Constitution  does  not  neees- 
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witty  Indicate  a  purpose  to  make  the  validity  of  every  Issue  of  stock  or 

\»nas  by  a  private  corporation  to  depend  upon  the  Inquiry  whether  the  money, 

property,  or  labor  actually  received  therefor  was  of  equal  value  in  the  market 

^ith  the  stock  or  bonds  so  Issued.    It  is  not  clear,  from  the  words  used,  that 

the  framers  of  that  instrument  Intended  to  restrict  private  corporations,  at 

least  when  acting  with  the  approval  of  their  stockholders,  in  the  exchange 

of  their  stock  or  bonds  for  money,  property  or  labor,  upon  such  terms  as  they 

deem  proper;  provided,  always,  the  transaction  is  a  real  one,  based  upon  a 

present  consideration,  and  having  reference  to  legitimate  corporate  purposes, 

and  is  not  a  mere  device  to  evade  the  law  and  accomplish  that  which  is 

forbidden." 

Apply  the  tests  of  this  decision  to  the  case  at  bar.  The  property 
of  the  company  was  valued  at  $ioo,ooo.  No  exception  has  been 
taken  to  this.  The  amount  of  bonds  issued  was  $75,000.  So  these 
bonds  cannot  be  said  not  to  represent  substantial  value.  So,  also, 
each  transaction  was  a  real  one.  Money  was  received  on  every 
pledge.  It  was  based  on  a  present  consideration,  the  actual  receipt 
of  the  money.  The  contract  in  each  case  had  reference  to  a  legitimate 
corporate  purpose,  obtaining  the  means  by  the  pledge  to  complete 
the  purchase  of  machinery  for  the  purposes  of  the  corporation.  The 
money  obtained  on  each  transaction  was  actually  used  for  this  same 
purpose.  There  was  here  no  device  to  evade  the  law  or  to  accom- 
plish that  which  is  forbidden.  It  is  contended,  however,  that,  whilst 
this  may  be  the  law  as  to  the  disposition  of  bonds  for  an  immediate 
consideration,  the  use  of  bonds  for  the  payment  of  an  antecedent  debt 
is  unlawful.  If  we  were  to  assume  that  this  was  the  case  here,  we 
would  be  inclined  to  adopt  the  views  of  the  Supreme  Court  of  Alabama 
expressed  in  Nelson  v.  Hubbard,  96  Ala.  238,  11  South.  428,  17  L. 
R.  A.  375,  as  follows: 

'Issues  of  stock  and  bonds  have  been  sustained  under  constitutional  and 
statutory  provisions  of  the  same  import  as  the  one  under  consideration  [of 
the  same  tenor  as  those  which  we  are  now  discussing]  when  they  were  dis- 
posed of  for  the  best  price  that  could  be  obtained,  though  for  considerably  less 
than  their  face  value.  *  *  *  The  power  to  borrow  money,  and  to  mort- 
gage or  otherwise  convey  or  pledge  its  property,  real  or  personal,  and  its 
franchises,  to  secure  the  payment  of  the  money  so  borrowed,  or  any  other 
debt  contracted  by  it,  includes  the  power  to  pledge  the  bonds  of  a  corporation, 
secured  by  its  mortgage  on  property,  as  collateral  security  for  debts  of  the 
corporation  presently  created  or  already  owing.  And  we  do  not  think  that 
such  pledge,  If  made  without  fraud,  and  solely  for  the  bona  fide  purpose  of 
satisfactorily  securing  the  payment  of  corporate  debts,  can  properly  be  re- 
garded as  effecting  a  fictitious  increase  of  indebtedness,  or  as  not  issued  for 
money,  labor  done,  or  money  or  property  actually  received,  though  the  amount 
of  the  bonds  exceeds  the  amount  of  the  Indebtedness  to  be  secured." 

But  the  bonds  were  not  used  as  charged.  The  objection  of  the 
appellants  goes  to  bonds  pledged  to  the  petitioners  in  this  case,  the 
proceeds  of  which  were  used  to  pay  the  freight  on  machinery,  and 
those  pledged  for  the  claims  of  Saco  &  Petee  Machine  Shops,  the 
Atlas  Engine  Works,  and  of  the  Bodified  Belting  Company,  contend- 
ing that  these  claims  were  contracted,  in  whole  or  in  part,  not  only 
before  the  pledge  of  the  bonds,  but  before  their  existence. 

As  has  been  seen,  the  Blalocks  first  formed  a  business  copartner- 
ship which  possessed  certain  cotton  oil  and  gin  machinery,  and  that 
they  contemplated  erecting  a  cotton  mill  and  engaging  in  the  business 
of  manufacturing  cotton.    To  further  this  last-named  purpose,  they 
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contracted  for  the  purchase  of  cotton  mill  machinery  to  be  furnished 
by  the  Atlas  Engine  Works,  Saco  &  Petee  Machine  Shops,  and  the 
Bodified  Belting  Company.  After  this  the  corporation  was  formed, 
and  in  their  sub:cription  to  the  capital  stock  property  was  used,  but 
in  that  property  was  included  no  part  of  the  cotton  oil  and  ginnery 
plant,  nor  any  part  of  the  machinery  so  contracted  for.  When  the 
corporation  was  formed  it  contracted  with  the  Blalocks  to  take  off 
their  hands  all  the  machinery  so  contracted  for — a  perfectly  legitimate 
transaction.  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  589,  23  L. 
Ed.  328.  In  other  words,  it  purchased  this  machinery  from  the  Bla- 
locks, and  the  consideration  for  the  purchase  was  the  assumption  of 
the  cost,  substituting  the  obligation  of  the  corporation  for  that  of  the 
Blalocks,  with  the  consent  of  the  creditors  of  the  Blalocks.  "Such 
a  novation  of  debtors  could  not  take  place  without  the  consent  of  the 
creditor.  Such  a  contract  could  not  become  a  debt  of  the  company 
until  the  company's  obligation  was  accepted  by  the  creditor,  as  be- 
tween the  creditor  and  the  new  debtor.  The  company  owed  nothing 
for  the  machinery  nor  for  the  freight  until  its  assumption  of  these 
debts,  and  such  assumption  and  acquiescence  by  the  creditor  consti- 
tuted the  first  contract  made  by  the  company  for  the  machinery  and 
the  freight.  The  evidence  of  that  contract  is  in  the  notes  of  the 
company  for  the  machinery  to  the  companies  named  above,  and  for 
the  freight  upon  the  machinery  to  the  railroad  company,  accompanied 
by  a  pledge  of  the  bonds  as  collateral  therefor.  The  pledge  was  con- 
temporaneous with  the  creation  of  the  relation  of  debtor  and  creditor 
between  the  company  and  the  several  creditors  named  in  the  excep- 
tions. It  is  not  the  case  of  the  company  executing  their  notes  and 
pledging  their  bonds  for  an  antecedent  debt,  but  a  case  of  a  pledge 
of  bonds  upon  a  present  consideration."  The  money  derived  from 
the  Bank  of  Columbia,  used  in  paying  the  railroad  company  for  freight 
on  the  machinery,  was  a  part  of  the  cost  of  the  machinery.  So  the 
pledged  bonds  to  the  manufacturers  and  the  bonds  used  for  paying 
freight  were  used  for  and  applied  to  a  present  debt  assumed  by  the 
company,  and  from  its  standpoint  none  of  them  were  antecedent  debts, 
because  until  such  assumption  they  were  in  no  way  debts  of  the  cor- 
poration. 

The  next  and  the  more  grave  question  is  as  to  the  manner  in 
which  the  mortgage  was  recorded.  The  appellants  insist  that  this 
mortgage  embraced  both  real  and  personal  property;  that  by  the 
law  of  South  Carolina  mortgages  of  real  property  are  recorded  in 
one  set  of  books  used  solely  for  this  purpose,  and  that  mortgages 
of  personal  property  are  recorded  in  a  wholly  distinct  and  separate 
set  of  books ;  that  this  deed  was  recorded  only  in  the  book  set  apart 
for  real  property,  and  was  never  recorded  in  the  book  provided  for 
personal  property.  So  far,  therefore,  as  the  machinery  was  con- 
cerned, it  is  null  and  void  as  to  subsequent  creditors,  the  machinery 
always  retaining  the  character  of  personal  property. 

The  statute  law  on  this  subject  is  found  in  section  950  of  Civil 
Code  of  South  Carolina,  digested  from  17  St.  at  Large,  pp.  1015, 
1053,  Act  1882.  This  section  requires  "the  register  of  mesne  convey- 
ances to  record  in  suitable  books  in  the  order  of  time  in  which  they 


Digitized  by  VjOOQ  IC 


WILLIAM   FIRTH   CO.  V.  SOUTH   CAROLINA  LOAN   &  TRUST   CO. 


81 


may  be  brought  to  his  office,  all  marriage  settlements  and  all  con- 
veyances and  mortgages,  renunciation  of  dower  and  other  writings 
concerning  the  titles  of  land  situated  in  his  county  which  may  be 
lodged  with  him  to  be  recorded.     Every  such  paper  shall  be  recorded 
within  one  month  from  its  lodgment  and  the  recording  shall  bear 
even  date  with  the  lodgrtient.     *     *     *     Different  sets  of  books  shall 
be  provided  by  the  clerk  and  register  of  mesne  conveyance  of  the 
several  counties  for  the  recording  of  chattel  mortgages  and  mort- 
gages of  real  estate,  in  one  of  which  sets  all  chattel  mortgages  shall 
be  recorded  and  in  the  other  set  all  mortgages  of  real  estate  shall  be 
recorded."     It  will  be  noted  that  the  duty  of  recording  these  instru- 
ments is  imposed  on  the  register  of  mesne  conveyances;    that  the 
paper  is  considered  recorded  from  the  day  of  its  lodgment  in  the 
office;   and  that  one  month  is  given  to  the  officer  within  which  he 
may  record  the  paper.     It  would  seem,  therefore,  that  when  the  deed 
has  been  lodged  for  recording  with  the  proper  officer  all  has  been 
done  that  the  law  requires  of  the  party  so  lodging  it.     If  the  officer 
neglected  his  duty  either  by  imperfect  record,  omitting  matters  essen- 
tial, or  by  not  recording  within  the  month,  or  by  not  recording  at  all, 
the  officer,  and  not  the  mortgagee,  should  suffer.    The  statute  was 
enacted  not  for  the  protection  of  the  mortgagee.     He  was  secured 
!n  his  right  without  the  statute.    The  protection  inures  for  the  benefit 
of  purchasers  and  creditors.    The  breach  of  duty  on  the  part  of  the 
officer  is  his  duty  to  secure  purchasers  or  creditors,  and  if  they  be 
damnified  their  remedy  is  against  him.    Wade  Law  of  Notices,  §§ 
162,  170,  171.     See,  also,  Devlin  on  Deeds,  vol.  1,  §  686,  to  the  same 
effect.     In  Marbury  v.  Madison,  1  Cranch,  161,  2  L.  Ed.  60,  the  Su- 
preme Court  held  that,  when  all  the  requirements  have  been  per- 
formed which  authorize  a  recording  officer  to  record  any  instrument 
whatever  and  the  order  for  that  purpose  has  been  given,  the  instru- 
ment in  law  is  considered  as  recorded,  although  the  manual  labor 
of  inserting  it  in  a  book  has  not  been  performed.     See,  also,  Mc- 
Claskey  v.  Barr  (C.  C.)  47  Fed.  170.     So,  if  it  should  be  held  that 
the  recording  of  this  mortgage  in  the  book  of  chattel  mortgages  as 
well  as  in  the  book  of  realty  mortgages  was  necessary,  the  fact  that 
it  was  not  so  recorded  perhaps  would  not  vitiate  the  deed  as  to  the 
mortgagee.     Whilst  this  rule  is  supported  by  the   greater  number 
of  decisions,  and  perhaps  by  the  better  reasons,  still  there  are  many 
cases  holding  a  contradictory  opinion.     The  cases  on  both  sides  are 
collected  in  20  Am.  &  Eng.  Enc.  of  Law  (1st  Ed.)  572,  etc.,  and 
there  is  a  large  citation  of  authorities  and  full  comment  on  them  in 
Webb  on  Record  of  Title,  §§  16-18.     The  question  never  has  been 
made  in  South  Carolina,  nor  has  any  case  arisen  respecting  the  record 
of  a  mortgage  conveying  both  realty  and  personalty.     In  Anthony 
v.  Butler,  13  Pet.  434,  10  L.  Ed.  229,  considering  a  statute  of  Rhode 
Island,  containing  provisions  similar  to  the  South  Carolina  statute,  it 
was  held  that  the  recording  of  a  mortgage  covering  both  real  estate 
and  personalty  in  one  book  only — that  is  to  say,  in  a  book  containing 
mortgages  of  real  estate — was  a  sufficient  compliance  with  the  law. 
[n  Jennings  v.  Sparkman,  39  Mo.  App.  669,  quoted  in  the  brief  of  the 
69C.CJL— 6 
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appellee,  the  same  doctrine  is  stated.  That  was  a  case  of  a  mortgage 
both  of  real  and  of  personal  property.  Under  the  law  of  Missouri, 
a  mortgage  of  real  estate  must  be  recorded  in  the  county  where  the 
real  estate  is  situated.  A  mortgage  of  personal  property  must  be 
recorded  in  the  county  where  the  mortgagor  resides.  The  deed  in 
this  case  was  recorded  in  the  real  estate  book,  but  not  in  that  for 
personalty.  It  was  held  sufficient  record.  As  the  point  had  never 
been  decided  in  South  Carolina,  we  will  not  rest  our  conclusion  here. 
This  brings  us  to  the  question :  Is  this  a  mortgage  both  of  realty 
and  personalty?  The  answer  to  this  question  depends  upon  the  de- 
termination whether  the  machinery  embraced  in  the  mortgage  par- 
takes of  the  character  of  fixtures,  and  is  therefore  included  in  the 
term  "realty."  In  determining  whether  or  not  chattels  attached  to 
or  used  with  the  freehold  are  fixtures,  regard  must  be  had  to  the  re- 
lation which  the  parties  claiming  bear  to  each  other.  As  between 
heir  and  executor,  the  rule  obtains  with  the  utmost  rigor  in  favor  of 
the  inheritance,  and  against  the  right  to  consider  as  a  personal  chattel 
anything  which  has  been  affixed  to  the  freehold.  As  between  the 
executor  of  the  tenant  for  life  and  the  reversioner  or  remainderman, 
the  right  is  considered  more  favorably  for  the  executor.  As  between 
landlord  and  tenant,  the  tenant  who  claims  to  have  articles  consid- 
ered as  personal  property  is  treated  with  the  greatest  latitude  and 
indulgence.  If  the  articles  are  used  for  the  purpose  of  trade  or  manu- 
facture, the  right  of  the  tenant  to  remove  is  even  broader  in  extent. 
The  strict  rule  as  to  fixtures  which  applies  as  between  heir  and  execu- 
tor applies  equally  as  between  vendor  and  vendee  and  mortgagor  and 
mortgagee.  2  Kent,  Com.  (14th  Ed.)  345.  In  a  note  to  page  343 
of  the  same  edition  we  find  this:  'The  character  of  the  property, 
whether  real  or  personal,  may  be  fixed  by  contract.  If  no  contract 
appears,  the  machine  placed  in  the  building  is  or  is  not  a  fixture, 
according  to  the  implied  intention  with  which  it  was  there  placed, 
as  shown  by  external  indications  of  its  belonging  to  the  building  and 
as  an  article  designed  to  become  part  of  it  or  not,  or  merely  for  a 
temporary  purpose  or  the  more  complete  use  and  enjoyment  of  it 
as  a  chattel."  To  this  the  annotator  quotes  many  authorities.  In 
the  text  of  that  page  we  find:  "The  question  whether  an  article 
be  a  fixture  or  not  is  governed  very  much  by  the  intention  of 
the  owner  and  the  purpose  for  which  the  erection  was  applied." 
In  Hill  v.  Farmers'  &  Mechanics'  National  Bank,  97  U.  S.  450, 
24  L.  Ed.  1051,  we  see  an  application  of  this  rule  as  to  inten- 
tion. Hill  bought  certain  lots  in  Georgetown,  D.  C,  for  the  pur- 
pose of  erecting  a  paper  mill  thereon.  He  carried  out  this  intention 
by  altering  the  buildings,  introducing  machinery  and  water  power. 
He  executed  a  deed  of  trust  by  way  of  mortgage  to  secure  certain 
notes.  The  notes  falling  due  and  being  unpaid,  the  trustee  sold  the 
property,  but  did  not  include  in  the  sale  the  machinery.  Suit  was 
instituted  to  set  aside  this  sale  on  the  ground  that  the  property  was 
a  unit,  and  that  the  machinery  should  have  been  sold  with  the  other 
property  as  a.  part  of  the  unit.  This  contention  was  sustained  below, 
and  it  was  affirmed  on  appeal.  Among  other  things  the  court  says : 
"Without  water  power  the  machinery  would  be  worthless,  except  to 
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be  torn  out  and  moved.     By  placing  it  in  the  buildings  in  construct- 
ing the  mill,  every  part  and  parcel  of  it,  as  between  mortgagor  and 
mortgagee,  became  a  fixture  and  a  part  of  the  freehold."    The  same 
rule,  that  the  intention  is  the  test  by  which  is  determined  whether 
the  article  is  a  fixture  or  not,  is  followed  in  Hopewell  Mills  v.  Taun- 
ton Savings  Bank,  150  Mass.  519,  23  N.  E.  327,  6  L.  R.  A.  249,  15 
Am.  St.  Rep.  235,  and  is  sustained  by  numerous  quotations.     The  mat- 
ter is  summed  up  thus:    "These  cases  seeiri  to  recognize  the  true 
principle  on  which  the  decision  should  rest,  only  it  should  be  noted 
that  the  intention  to  be  sought  is  not  the  undisclosed  purpose  of  the 
actor,  but  the  intention  implied  and  manifested  by  his  act.     It  is  an 
intention  which  settles  not  merely  his  own  rights,  but  the  rights  of 
others  who  have  or  may  acquire  interests  in  the  property.     In  this 
commonwealth  it  has  been  said  that  whatever  is  placed  in  a  building 
subject  to  a  mortgage  by  a  mortgagor  or  those  claiming  under  him 
to  carry  out  the  purpose  for  which  it  was  erected,  and  permanently  to 
increase  its  value  for  occupation  or  use,  although  it  may  be  removed 
without  injury  to  itself  or  the  building,  becomes  a  part  of  the  realty." 
To  the  same  effect  is  Richardson  v.  Copeland,  6  Gray,  537,  66  Am. 
Dec.  424.     In  Pennsylvania  the  same  principle  prevails.     "Machinery 
contained  in  a  mill  or  factory  is  part  of  the  realty;   whether  it  was 
made  fixed  and  stationary  by  physical  means  or  detached,  it  is  ma- 
chinery which  is  employed  in  and  devoted  to  the  business."    Voorhis 
v.  Freeman,  2  Watts  &  S.  116,  37  Am.  Dec.  490.     Clearly  this  con- 
clusion was  based  on  the  same  idea  as  in  Hill  v.  National  Bank,  supra, 
that  the  machinery  and  the  building  constituting  the  mill  made  a  unit. 
So,  also,  is  the  law  in  Illinois  (Fifield  v.  Farmers'  Nat.  Bank,  35  N.  E. 
802,  39  Am.  St.   Rep.   166),  and  in  New  Jersey  (Feeder  v.  Van 
Winkle,  33  Atl.  339,  51  Am.  St.  Rep.  628).    The  case  of  Rogers  v. 
Brokaw,  25  N.  J.  Eq.  497,  relied  on  by  appellants,  is  in  line  with  the 
cases  quoted.     The  real  question  was  the  intent  of  the  parties.     The 
case  showed  that  this  intent  was  to  keep  the  land  and  the  machinery 
distinct:     (1)  The  mortgagor  executed  to   a  third  party  a  chattel 
mortgage  of  the  machinery.     (2)  The  real  estate  mortgage  made  men- 
tion only  of  the  land,  and  was  silent  as  to  the  machinery.    These 
cases  sustain  and  justify  the  conclusion  of  the  District  Judge  in  this 
case,  "that  if  there  is  an  intent  to  incorporate  the  chattels  with  the 
real  estate  for  the  uses  to  which  the  real  estate  is  appropriated,  and 
the  chattels  are  annexed  to  the  freehold,  and  are  fitted  for  and  ap- 
plied to  the  use  to  which  the  real  estate  is  appropriated,  all  being  de- 
signed for  and  necessary  to  the  prosecution  of  a  common  purpose, 
then  machinery  and  land  become  unified  and  are  subject  to  the  lien 
of  the  real  estate  mortgage."     We  have  examined  the  South  Carolina 
cases  quoted  by  the  appellants,  and  do  not  find  that  they  assert  a  doc- 
trine different  from  that  stated  above.     Evans  v.  McLucas,  15  S.  C. 
70,  was  a  case  which  decided  the  question  as  between  landlord  and 
tenant.     Yet  that  case  declares  that  the  manifest  intention  of  the 
party  must  govern.     Blauvelt  v.   Dickinson,  reported  as   Ex  parte 
Dickinson,  29  S.  C.  455,  7  S.  E.  593,  1  L.  R.  A.  685,  13  Am.  St. 
Rep.  749,  held  that  a  portable  engine  carried  on  land  for  the  purpose 
of  sawing  timber  cut,  was  not  a  fixture,  the  evident  intention  in 
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the  use  of  such  an  engine  being  for  a  temporary  purpose  only.    Pad- 
gett v.  Cleveland,  33  S.  C.  339,  11  S.  E.  1069,  turned  also  on  the 
question  of  the  intent  of  the  parties,  and  the  chattels  were  held  not 
to  be  fixtures,  that  being  the  manifest  intent.     Hughes  v.  Shingle 
Company,  51  S.  C.  2,  28  S.  E.  2,  was  upon  similar  facts  and  was  de- 
cided for  the  same  reason  as  Ex  parte  Dickinson,  the  question  being 
whether  a  portable  engine  was  a  fixture.     On  the  other  hand,  the 
early  case  of  Fairis  v.  Walker,  1  Bailey,  541,  after  stating  the  dis- 
tinction as  to  fixtures  between  heir  and  executor,  vendor  and  vendee, 
and  as  between  landlord  and  tenant,  says:    "If  a  freehold  fitted  up 
for  trade  or  manufacture  of  a  particular  kind  is  sold  to  a  person  in- 
tending to  follow  the  same  business,  then  all  the  machinery  neces- 
sary to  the  trade  or  manufacture  so  intended  to  be  carried  on  would 
pass."    A  mortgagor  and  mortgagee  stand  on  the  same  footing  as  a 
vendor  and  vendee.    This  case  in  Bailey  followed  a  case,  not  then 
reported,  of  Nimmons  v.  Moye,  1  Rice,  Dig.  317.    The  Move  Case 
was  subsequently  reported,  and  affirmed  in  McKenna  v.  Hammond, 
3  Hill,  331,  30  Am.  Dec.  366.    The  leading  case  is  repeatedly  recog- 
nized and  affirmed  so  far  down  as  Hughes  v.  Shingle  Co.,  51  S.  C.  1,  28 
S.  E.  2.     In  the  Civil  Code  of  South  Carolina  of  1902,  §  265,  which 
repeats  section  221  of  the  Revised  Statutes  of  1893  and  section  167 
of  the  General  Statutes  of  1882,  is  this  definition  of  the  term  "real 
property" :    "It  shall  be  held  to  mean  and  include  not  only  land,  city, 
town  and  village  lots,  but  all  structures  and  other  things  therein 
contained  or  annexed  or  attached  thereto  which  pass  to  the  vendee 
by  the  conveyance  of  the  land  or  lot."    And  section  273  of  the  same 
Code,  in  designating  what  a  manufacturer  must  list  for  taxation, 
says:     "He  shall  also  list  at  the  full  value  all  machinery,  tools,  im- 
plements, fixtures  and  engines  used  or  purchased  for  use  in  his  busi- 
ness (except  such  as  have  been  appraised  for  taxation  as  part  of  the 
realty)."     If  we  look  to  the  intention  of  the  mortgagor  in  this  case — 
an  intention  to  be  sought  not  in  the  undisclosed  purpose  of  the  parties, 
but  the  intention  implied  and  manifested  by  their  act — we  must  con- 
clude that  the  machinery  of  this  mill  was  intended  to  be  of  the  char- 
acter of  fixtures.    The  mortgagor  was  the  owner  of  the  fee  in  the 
land.     There  had  been  formed  the  fixed  purpose  to  get  into  the  busi- 
ness of  manufacturing.    To  this  end  was  dedicated  this  tract  of  190 
acres  for  the  sole  purpose  of  manufacture.    The  building  was  erected 
as  a  mill  upon  the  land,  and  put  up  around  it  were  the  homes  of  the 
operatives.     Having  concluded  to  establish  the  business  of  manu- 
facturing cotton,  valuable  machinery  was  contracted  for  and  bought, 
specially  adapted  to  this  purpose  only,  and  installed  in  the  mill.     This 
machinery  had  been  "placed  in  the  building  by  the  mortgagor  to  carry 
out  the  obvious  purposes  for  which  it  was  erected,  and  to  perma- 
nently increase  its  value  for  occupation,  and  so  it  became  part  of  the 
realty."     McConnell  v.  Blood,  123  Mass.  47,  25  Am.  Rep.  12.     Hav- 
ing done  all  this,  there  were  united  in  one  mortgage  the  mill    and 
the  land  and  all  the  machinery,  making  of  them  a  unit,  and  involving- 
them  in  a  common  fate,  the  language  of  the  mortgage  being  such  as 
is  used  peculiarly  for  mortgages  of  realty. 
As  between  the  mortgagor  and  mortgagee  the  machinery  were 
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fixtures,  a  part  of  the  realty,  and  the  mortgage  was  properly  recorded 
in  a  book  set  apart  for  mortgages  of  realty. 

We  concur  fully  in  the  opinion  of  the  court  below.    The  decree 
of  the  District  Court  is  affirmed. 


(123  Fed.  664.) 

SECURITY  INS.  OO.  OF  NEW  HAVEN,  CONN.,  v.  THORNTON. 

NATIONAL  ASSUR.  CO.  OF  DUBLIN.  IRELAND,  v.  SAMEL 

(Circuit  Court  of  Appeals,  Third  Circuit    June  29.  1903.) 

Nob.  41,  42. 

L  Appeal— Review— Assuming  Finding  of  Jury. 

It  is  not  within  the  province  of  an  appellate  court  to  inquire  into  the 
probable  grounds  of  a  verdict,  and  it  cannot  assume,  from  the  fact  that 
the  jury  in  an  action  on  an  insurance  policy  returned  a"  verdict  for  plain- 
tiff for  a  sum  much  smaller  than  the  value  of  the  property  destroyed  as 
testified  to  by  him,  that  they  found  him  to  have  sworn  falsely,  and  on 
such  assumption  direct  a  judgment  for  defendant  notwithstanding  the 
verdict,  especially  where  the  court  charged,  in  accordance  with  the  terms 
of  the  policy,  that,  if  they  so  found,  plaintiff  was  not  entitled  to  recover. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 
See  117  Fed.  773. 

M.  J.  Martin  and  John  T.  Lenahan,  for  plaintiff  in  error. 
John  McGahren,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUFFING- 
TON,  District  Judge. 

DALLAS,  Circuit  Judge.  These  cases  were  tried  together  in  the 
Circuit  Court,  and  have  been  argued  together  here.  They  were 
actions  brought  by  the  defendant  in  error  to  recover,  in  each  instance, 
upon  a  policy  of  fire  insurance.  The  brief  of  the  plaintiff  in  error 
states  that  the  "questions  involved"  are : 

"(1)  Can  the  insured,  in  a  fire  insurance  policy  which  contains  a  clause 
requiring  him  to  forthwith  separate  the  damaged  from  the  undamaged  prop- 
erty immediately  after  the  loss  occurs,  and  who  fails  to  comply  with  this 
provision,  recover  in  an  action  on  the  policy,  if  the  policy  provides  that  no 
action  snail  be  sustainable,  In  any  court  of  law  or  equity,  upon  the  policy, 
until  full  compliance  by  the  Insured  with  the  foregoing  requirements?  (2) 
Does  the  verdict  of  a  jury  for  nineteen  hundred  dollars,  which  is  found  to  be 
the  total  value  of  the  insured  property  covered  by  all  of  his  insurance,  and 
which  is  about  one-fourth  of  what  the  insured  testifies  to  be  the  sound  value 
of  the  property  covered  by  the  Insurance,  and  sworn  to  by  the  plaintiff  at  the 
trial,  amount  to  a  finding  of  fraud  and  false  swearing,  on  the  part  of  the 
plaintiff,  which  would  warrant  the  court  in  entering  judgment  in  favor  of  the 
Insurance  companies  and  against  the  plaintiff,  when  the  policy  sued  upon  pro- 
vided that  any  fraud  or  false  swearing  on  the  part  of  the  insured,  whether 
before  or  after  the  loss,  would  render  the  policy  void?" 

The  first  of  these  questions,  if  abstractly  considered,  could  be  an- 
swered only  in  the  negative.  But  we  are  not  concerned  with  abstrac- 
tions, but  with  the  action  of  the  court  below  as  related  to  the  circum- 
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stances  of  this  case,  and  of  this  the  plaintiffs  in  error  have  no  reason 
to  complain.  In  compliance  with  their  request,,  the  learned  trial  judge 
instructed  the  jury : 

"Ninth.  It  was  the  duty  of  the  plaintiff,  P.  M.  Thornton,  Immediately  after 
the  loss,  to  protect  the  property  Insured  from  further  damage,  and  put  It  in 
the  best  possible  order,  and  if  you  find  that  the  plaintiff  failed  in  this  respect, 
and  abandoned  the  property  described  in  the  policies  of  the  defendant  com- 
panies, then  your  verdict  will  be  in  favor  of  the  defendant.  Tenth.  It  was 
the  duty  of  the  plaintiff,  P.  M.  Thornton,  immediately  after  the  fire  occurred, 
to  forthwith  separate  the  damaged  from  the  undamaged  personal  property, 
and  put  the  property  In  the  best  possible  order;  and  if  you  find  that  the 
plaintiff  has  failed  in  this  respect,  and  that  he  did  not,  immediately  after  the 
fire,  separate  the  damaged  from  the  undamaged  property,  and  put  the  prop- 
erty in  the  best  possible  order,  then  your  verdict  will  be  in  favor  of  the  de- 
fendant" 

In  affirming  these  points,  the  court  below  ruled  the  law  in  terms 
chosen  by  the  plaintiffs  in  error  themselves,  and  no  error  has  been 
assigned  to  its  further  ruling  that  if  the  jury  believed  "that,  after  the 
fire,  P.  M.  Thornton  was  hindered  or  delayed  by  any  act  or  conduct 
on  the  part  of  the  company,  or  its  authorized  agent,  from  having  full 
charge  of  the  property,  so  that  he  could  separate  the  damaged  from 
the  undamaged  articles  and  make  a  list  thereof,  according  to  the  terms 
of  the  policy,  then  the  company  is  estopped  from  setting  up  a  breach  of 
the  conditions  as  to  the  care  of  the  property,  and  the  separating  of 
the  damaged  from  the  undamaged  goods,  and  making  out  a  list 
thereof." 

It  thus  appears  that,  with  instructions  which  are  not  even  alleged  to 
have  been  erroneous,  it  was  left  to  the  jury  to  determine  whether 
Thornton  had  or  had  not  complied  with  the  requirements  of  the  poli- 
cies as  to  the  separation  of  the  goods,  and  the  making  of  an  inventory, 
and  whether,  if  he  had  not,  he  was  hindered  by  the  companies  or  their 
authorized  agent ;  and  that  the  evidence  not  only  justified,  but  impera- 
tively demanded,  the  submission  of  these  questions  of  fact,  our  ex- 
amination of  the  record  has  fully  satisfied  us. 

The  second  question  is  based  upon  the  specification  that  "the  learned 
court  erred  in  overruling  the  defendant's  motion  for  an  arrest  of  judg- 
ment, and  judgment  non  obstante  veredicto  in  favor  of  the  defendant 
and  against  the  plaintiff."  We  cannot  sustain  this  assignment.  It  may 
be  that,  when  there  is  a  great  discrepancy  between  the  amount  asserted 
by  a  plaintiff  to  be  the  actual  loss  and  the  amount  awarded  by  the 
jury,  the  court  of  first  instance  would  be  justified  in  taking  such  dis- 
crepancy into  consideration  upon  a  motion  for  new  trial ;  but  a  court 
of  error  would  not,  upon  that  ground,  be  warranted  in  directing  a 
judgment  for  the  defendant,  notwithstanding  a  verdict  for  the  plain- 
tiff. In  this  case  the  jury  did  not  expressly  find  that  the  plaintiff  had 
committed  a  fraud,  and  we  are  not  at  liberty  to  conjecture,  as  matter 
of  implication,  that  they  did  so.  It  is  not  within  the  province  of  an  ap- 
pellate tribunal  to  inquire  into  the  probable  grounds  of  a  verdict  in  any 
case,  and  to  assume  in  this  one  that  fraud  was  really  found  by  the 
jury  would  be  to  impute  to  it  a  disregard  of  the  reiterated  instructions 
of  the  court,  which  were  unmistakably  to  the  effect  that,  if  fraud  had 
been  shown,  the  defendants  below  would  be  entitled  to  a  verdict. 

The  judgment  in  each  of  these  cases  is  affirmed. 
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(123  Fed.  763.) 

PENNSYLVANIA  R.  CO.  v.  JONES. 

'Circuit  Court  of  Appeals,  Third  Circuit    July  7,  1903.) 

No.  34. 

L  Master  and  8ervant — Safe  Place  to  Wore— Question  for  Jury. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a 
brakeman  who  was  killed  by  the  backing  of  the  rear  car  of  a  train,  on 
which  he  was  stationed,  over  the  end  of  a  switch  which  terminated  on 
a  trestle,  in  the  nighttime,  it  was  not  error  to  submit  to  the  jury  the 
question  whether  defendant,  in  leaving  the  end  of  the  switch  unprotected 
by  a  bumper,  failed  to  perform  a  primary  duty,  which  it  owed  to  its 
employes,  to  exercise  ordinary  care  to  provide  them  with  a  reasonably 
safe  place  to  work,  where  the  effect  of  an  affirmative  finding  was  prop- 
erly limited  with  respect  to  the  assumption  of  the  risk  by  decedent 

3.  Sake— Assumption  of  Risk— Knowledge  of  Extraordinary  Danger. 

The  failure  of  a  railroad  company  to  place  a  bumper  or  other  obstruc- 
tion at  the  open  end  of  a  switch  which  terminated  on  a  trestle  some  feet 
above  the  ground  subjects  train  employes  to  a  danger  which  is  not  one 
of  the  ordinary  risks  of  the  employment,  and  which  an  employ^  cannot 
be  said  as  matter  of  law  to  have  assumed;  and  a  defense  set  up  by  the 
railroad  company  to  an  action  for  the  death  of  an  employe,  caused  by 
the  backing  of  a  car  off  the  end  of  the  switch  in  the  nighttime,  that  the 
danger  was  so  obvious  that  the  deceased,  who  was  shown  to  have  been 
an  experienced  man,  and  to  have  been  in  the  place  some  six  or  seven 
times,  must  or  should  have  had  knowledge  of  it,  and  assumed  the  risk, 
or  was  guilty  of  contributory  negligence,  raises  an  issue  of  fact  for  the 
jury,  unless  the  evidence  of  actual  knowledge  is  clear,  and  the  burden 
of  proof  upon  such  issue  rests  on  the  defendant 

8.  8ame— Contributory  Negligence  of  Fellow  Servant. 

Where  a  brakeman  was  killed  by  the  backing  of  a  car  In  the  .night 
from  the  end  of  a  switch  track  which  was  left  unprotected  through  the 
negligence  of  the  railroad  company,  the  fact  that  the  negligence  of  fellow 
servants  In  handling  the  train  also  contributed  to  the  accident  does  not 
relieve  the  railroad  company  from  liability. 

Archbald,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

John  Hampton  Barnes,  for  plaintiff  in  error. 
S.  Morris  Jones,  for  defendant  in  error. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  ARCHBALD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  was  a  suit  brought  by  the  defendant 
in  error,  administratrix  of  the  estate  of  Philip  W.  Jones,  deceased, 
against  the  Pennsylvania  Railroad  Company,  the  plaintiff  in  error. 
The  cause  of  action  was  the  alleged  negligence  of  the  defendant  be- 
low, in  not  providing,  at  a  certain  point  on  its  road,  a  sufficiently  long 
side  track  or  switch  to  accommodate  a  long  train,  without  danger  of 
running  off  the  end  thereof,  and  in  not  having  provided  at  the  said  end 
of  said  side  track  a  sufficient  bumper  or  obstruction,  by  which  a  train 

T2.  Assumption  of  risks  incident  to  employment,  see  note  to  Railroad  Oo. 
v.  Hennessey,  38  0.  0.  A.  314. 
T  3.  See  Master  and  Servant,  vol.  84,  Cent.  Dig.  §  521. 
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backed  thereon  might  be  checked  from  running  off.    There  is  no  dis- 
pute about  the  physical  situation,  as  disclosed  by  the  evidence. 

The  decedent,  Philip  W.  Jones,  was  a  freight  brakeman  employed 
on  the  Amboy  Division  of  the  Pennsylvania  Railroad  Company,  the 
defendant  below.  On  the  ist  of  December,  1900,  he  was  one  of  the 
crew  of  an  extra  freight  train,  consisting  of  26  cars,  5  of  which  were 
gravel  cars  loaded  with  gravel.  It  was  necessary  to  leave  certain  cars 
at  Palmyra,  and  to  do  so,  it  became  necessary  to  back  the  train  on  to 
the  siding  in  question,  which  at  its  further  end  ran  into  a  private  coal 
yard,  and  up  on  to  a  trestle  about  5 ]/2  feet  high,  used  for  dumping  coal. 
The  whole  siding,  including  that  part  of  it  on  trestles  in  the  private 
coal  yard,  was  built  by  the  railroad  company,  and  the  latter  was  oc- 
casionally used  by  it  for  its  own  purposes  in  shunting  cars,  and  as  an 
extension  of  their  siding,  when  very  long  trains  were  necessary  to  be 
handled.  On  the  evening  of  the  night  of  the  accident,  the  proprietors 
of  the  coal  yard,  who  closed  their  place  of  business  at  6  o'clock,  were 
asked  by  representatives  of  the  defendant  company  to  leave  open  the 
large  gate  which  closed  down  upon  the  siding,  and  thus  shut  off  the 
part  inside  the  coal  yard,  which  was  about  the  length  of  three  cars, 
in  order  that  it  might  be  used,  as  it  was  used,  for  the  shunting  of  an 
expected  long  train  of  freight  cars.  Late  in  the  night  in  question, 
the  extra  freight,  to  which  reference  has  been  made,  arrived,  and  the 
conductor  thereof  ordered  it  to  be  backed  on  to  this  siding.  The 
orders  were  given  to  the  engineer  and  the  two  brakemen,  and  the 
decedent,  as  rear  brakeman,  was  standing  on  the  rear  end  of  the  rear 
car,  which  was  a  gravel  car  loaded  with  gravel,  thus  facing  the  direc- 
tion in  which  the  train  was  moving.  The  whole  siding,  including  the 
trestle  work,  was  shorter  than  the  train  being  moved  on  to  it.  The 
night  was  dark,  and  the  train  was  pushed  so  far  that  the  rear  car  went 
over  the  trestle,  causing  the  almost  instant  death  of  decedent.  It  does 
not  appear  from  the  evidence  that,  at  the  time  of  the  accident,  there  was 
anything  placed  on  the  tracks  near  the  end  of  this  trestle  to  obstruct 
or  check  a  car  or  train  moving  thereon.  It  was  in  evidence,  however, 
that  at  times  a  piece  of  scantling,  4^x5"  or  5"x6",  was  placed  loose 
across  the  tracks  near  the  end  of  the  trestle,  without  being  bolted  or 
otherwise  secured  thereto. .  The  decedent  had  had  more  than  a  year's 
experience  as  a  freight  brakeman,  and  had  been  a  member  of  this  crew 
for  two  or  three  months.  The  conductor  testified  that  the  crews 
alternated  every  week,  there  being  sometimes  two  and  sometimes 
three  shifts,  so  that  each  crew  would  go  over  this  part  of  the  road 
every  second  or  every  third  week.  This  brought  the  decedent  four  or 
six  times  on  this  siding,  sometimes  at  night  and  sometimes  in  the  day- 
time. This  was  the  only  evidence  from  which  an  inference  of  knowl- 
edge of  the  situation  or  appreciation  of  the  danger  on  the  part  of  the 
plaintiff  below  could  have  been  drawn.  No  testimony  was  offered  by 
the  defendant,  but  on  the  testimony  as  presented  by  the  plaintiff,  the 
court  was  asked  to  give  binding  instructions  for  the  defendant.  This 
the  court  refused  to  do,  and  submitted  the  case  to  the  jury,  with  a 
charge  as  to  the  law,  to  which  no  specific  exception  was  taken.  The 
verdict  having  been  rendered  in  favor  of  the  plaintiff,  a  motion  was 
submitted  for  a  judgment  for  defendant,  non  obstante  veredicto,  which 
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motion  was  denied,  and  judgment  for  plaintiff  was  entered  upon  the 
verdict.    The  assignments  of  error  are  two : 

(i)  That  the  learned  judge  erred  in  declining  to  affirm  the  defend- 
ant's sixth  point  of  charge,  which  was  as  follows :  "Under  all  the  evi- 
dence in  the  case,  the  verdict  of  the  jury  must  be  for  the  defendant." 

(2)  The  learned  judge  of  the  Circuit  Court  erred  in  denying  defend- 
ant's motion  to  enter  judgment  for  it,  non  obstante  veredicto. 

The  two  questions  submitted  by  the  court  to  the  jury  were : 

First.  Whether  decedent's  death  was  due  to  negligence  on  the  part 
of  defendant ; 

Second.  Whether,  if  it  were,  it  was  negligence  committed  in  viola- 
tion of  a  duty  which  the  railroad  company  owed  to  decedent,  in  view 
of  the  fact  that  he  was  an  experienced  railroad  man  and  had  been  in 
this  place  several  times. 

These  two  propositions  were  elaborated  and  explained  at  length  to 
the  jury,  and  no  exception  is  taken  to  the  correctness  of  the  views  ex- 
pressed thereon  by  the  learned  trial  judge ;  the  contentions  here  being, 
that  a  binding  instruction  in  favor  of  the  defendant  should  have  been 
given  to  the  jury,  and  the  equivalent  one,  that  a  motion  for  judgment , 
notwithstanding  the  verdict,  should  have  been  allowed.  We  think  that 
the  two  questions  above  stated  were  properly  submitted  to  the  jury 
by  the  trial  judge.  Clearly  defendant  below  cannot  complain  that  the 
trial  judge  should  have  left  to  the  jury,  with  proper  limitations  as  to 
assumption  of  risk  by  decedent,  the  general  question,  whether  defend- 
ant had  or  had  not  performed  the  primary  duty  incumbent  upon  it, 
of  exercising  the  care  which  an  ordinarily  prudent  and  careful  man 
would  have  taken,  to  make  reasonably  safe  the  place  in  which  its  em- 
ployes were  to  work.  In  other  words,  whether  it  was  negligence 
on  the  part  of  defendant  to  leave  the  end  of  a  siding,  running  up  upon 
such  a  trestle  as  is  described  in  the  evidence,  without  a  bumper  or 
other  obstruction  at  its  further  end,  sufficient  to  check  or  prevent  the 
running  off  thereof  of  a  rear  end  of  a  train  or  car  backed  thereon.  It 
is  true  that  the  application  of  the  rule  in  regard  to  the  duty  of  an  em- 
ployer to  provide  a  reasonably  safe  place  in  which  his  employes  must 
work,  is  to  be  considered  in  connection  with  other  rules  of  law  which, 
according  to  the  facts  and  circumstances  of  particular  cases,  may  en- 
ter into  the  determination  of  liability  of  the  employer,  but  whether  such 
a  reasonably  safe  place  as  the  law  requires  has  been  provided,  apart 
from  the  qualifying  considerations  referred  to,  is  logically  the  first 
matter  to  be  determined  by  the  jury.  In  view  of  the  situation  dis- 
closed by  the  evidence  in  the  case  before  us,  we  have  no  hesitation  in 
saying  that  a  jury  would  be  justified  in  finding  that  this  general  and 
primary  duty  of  the  defendant  had  not  been  performed,  and  that,  there- 
fore, the  danger  resulting  from  leaving  unprotected,  by  bumper  or 
other  obstruction,  the  end  of  the  tracks  raised  $y2  feet  from  the 
ground,  on  a  trestle,  was  not  one  of  the  usual  and  ordinary  risks  of 
the  service  or  employment  upon  which  decedent  had  entered.  The 
plaintiff  in  error,  however,  assuming  for  the  sake  of  the  argument, 
that  this  is  so,  contends  that  the  allowing  of  the  situation  to  be  as  it 
was,  was  not  specific  negligence  as  to  the  decedent ;  that  is,  that  it  was 
not  the  violation  of  a  duty  which  defendant  owed  to  the  decedent,  in 
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view  of  the  fact  that  he  was  an  experienced  railroad  man,  and  had  been 
in  this  place  several  times  during  the  two  or  three  months  preceding 
the  accident.  The  learned  judge  of  the  court  below  considered  the 
question  in  this  form,  but  submitted  to  the  jury  the  question,  whether, 
from  all  the  evidence,  there  was  ground  to  infer  that  the  decedent  was 
so  fully  informed  as  to  the  situation,  or,  from  the  circumstances  of 
the  case,  ought  to  have  been  so  informed,  as  that  his  remaining  on  the 
train  would  be  an  assumption  of  the  hazard  of  the  situation.  In  thus 
submitting  the  question  to  the  jury,  we  think  he  was  fully  justified. 

There  is  no  direct  evidence  as  to  decedent's  knowledge  of  the  situa- 
tion.    All  the  testimony  relating  to  it,  is  that  of  the  conductor  and 
two  witnesses,  one  of  whom  owned,  and  the  other  worked  in,  the 
coal  yard  where  the  trestle  was  situated.    The  facts  established  by 
this  testimony  are,  that  decedent  had  been  employed  in  this  particular 
service  from  two  to  three  months,  and  as  the  crew  to  which  he  be- 
longed alternated  with  other  crews  twice  or  three  times  a  month,  he 
had  been  in  on  this  siding  from  four  to  six  times,  sometimes  during  the 
day  and  sometimes  at  night.     That  across  the  end  of  the  trestle,  there 
was  sometimes  a  piece  of  loose  scantling,  4"x5"  or  5"x6",  and  that 
sometimes  there  was  none  at  all,  and  on  the  night  in  question,  there  is 
no  testimony  that  there  was  anything  placed  upon  the  track  for  the 
purpose  of  checking  the  train.    These  are  the  facts,  and  the  only  facts, 
from  which  an  inference  was  to  be  drawn,  that  the  decedent  was  ac- 
quainted with  the  situation  and  the  danger  thereof,  and  that  in  taking 
his  position  on  the  rear  of  that  train  on  the  night  of  the  accident,  he 
voluntarily  encountered  the  danger  and  assumed  the  risk  thereof. 
The  facts  are  meager,  but  are  not  disputed,  and  the  inference  of 
such  a  knowledge  on  the  part  of  the  decedent,  as  will  relieve  the  de- 
fendant below  of  all  liability  for  what  happened,  does  not  so  certainly 
arise  from  them  as  to  permit  a  court  to  say  that  no  other  could  reason- 
ably be  drawn  by  a  jury. 

It  is  true  that,  in  undertaking  the  work  of  his  employment,  the  em- 
ploye assumes  all  the  usual  and  ordinary  risks  incident  thereto ;  but, 
as  this  court,  in  Bethlehem  Iron  Co.  v.  Weiss,  ioo  Fed.  45,  40  C  C. 
A.  274,  has  said : — 

"It  is  the  duty  of  the  master,  whether  that  duty  rests  upon  the  terms 
of  the  contract  of  service,  express  or  implied,  or  upon  the  rules  of  law  gov- 
erning the  situation,  to  see  to  it  that  the  servant  is  exposed  to  no  extraor- 
dinary risks  which  he  could  not  reasonably  anticipate.  In  other  words, 
that  there  are  no  risks  attending  the  business  other  than  such  as  usually 
attend  business  of  that  general  nature,  or,  if  there  are  such  extraordinary 
risks,  that  they  should  be  explained  to  the  servant,  or  be  known  by  or  be 
entirely  obvious  to  him." 

In  the  case  before  us,  there  was  some  evidence  tending  to  show 
that  it  was  usual  on  well  regulated  railroads  to  place  bumpers  or  ob- 
structions at  the  end  of  side  tracks  or  switches,  especially  upon  those 
whose  ends  were  raised  some  distance  from  the  ground,  and  as  we 
have  already  said,  the  jury  were  justified  in  finding,  that  there  was 
general  negligence  in  permitting  the  end  of  the  trestle  to  be  without  a 
bumper  or  obstruction  sufficiently  secured  to  prevent  the  running  off 
of  a  car  or  train.  The  defense,  that  the  unusual  and  extraordinary 
danger  arising  from  this  situation  was  so  obvious  and  well  understood 
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bj  the  decedent,  as  that  he  should  have  been  held  to  have  assumed  the 
risk  thereof,  and  thereby  relieve  the  defendant  of  the  liability  he  would 
otherwise  have  incurred  to  plaintiff,  is  an  affirmative  defense,  and  must 
be  proved  to  the  satisfaction  of  the  jury.  What  constitute  the  usual 
and  ordinary  risks  of  employment,  which  an  employe  must  be  taken 
to  have  assumed  upon  entering  the  service  of  his  employer,  are  ordi- 
narily for  the  determination  of  the  court,  and  this  determination  is 
made  without  regard  to  the  actual  knowledge  of  the  employe  in  this 
regard.  Unusual  and  extraordinary  risks,  however,  which  are  not  in- 
cident to  the  service,  can  only  be  said  to  have  been  assumed  by  the  em- 
ploye, when  it  is  shown  that  he  has  full  knowledge  of  their  existence, 
or  ought  reasonably,  in  the  exercise  of  ordinary  prudence  and  intelli- 
gence, to  have  had  such  knowledge.  The  evidence  of  such  knowledge 
may  be  so  undisputed  and  clear,  that  reasonable  men  cannot  differ  as 
to  the  fact,  and  in  such  case,  the  court  will  instruct  the  jury  to  find  for 
the  defendant;  but  it  must  often  happen,  that  the  evidence  on  this 
point  is  not  so  clear  and  certain  as  to  warrant  the  court  in  taking  this 
course,  and  there  would  be  grave  error  in  taking  such  a  case  from  the 
jury.  In  the  absence  of  such  knowledge,  actual  or  imputed,  the  de- 
cedent had  a  right  to  rely  upon  the  defendant  below  having  properly 
constructed  and  safeguarded  the  siding  and  trestle  in  question,  and  if 
defendant  were  derelict  in  this  respect,  it  failed  in  a  duty  owing  to  the 
decedent,  and  was  guilty  of  juridical  negligence  to  that  extent.  The 
facts  established  by  the  testimony  do  not  seem  to  us  to  be  such  as  that 
no  other  inference  could  be  drawn  therefrom,  than  that  the  danget 
resulting  from  this  default  on  the  part  of  defendant  was  so  obvious 
that  decedent  must  be  assumed,  as  a  matter  of  law,  to  have  had  full 
knowledge  thereof,  and  therefore  to  have  assumed  the  risk  arising 
therefrom.  He  had  been  in  upon  this  siding  from  four  to  six  times 
in  the  course  of  two  or  three  months.  Of  course,  the  jury  would  be 
justified  in  assuming  not  more  than  four  times,  and  those  occasions 
were,  some  of  them,  during  the  night  and  some  during  the  day.  It 
does  not  appear  what  the  length  of  the  trains  were  that  were  backed 
in  upon  these  occasions,  nor  how  near  the  end  of  the  trestle  the  rear 
car  approached,  nor  whether  there  was,  or  was  not,  always  the  piece  of 
scantling  across  the  track,  or  whether  or  not  it  had  served  to  check 
or  stop  the  movement  of  the  cars  or  train  at  any  time,  nor  does  it 
appear  whether  this  piece  of  scantling  was  actually  upon  the  track  at 
the  time  the  unusually  heavy  train,  on  the  night  of  the  accident,  was 
pushed  back.  There  is  nothing  in  the  record  to  show  that,  at  any 
other  time,  any  car  or  train  failed  to  be  stopped  in  time  to  avoid  an 
accident,  or  was  ever  pushed  over  the  end  of  the  trestle.  It  is  not 
an  unfair  assumption,  therefore,  that  the  natural  impression  made 
upon  the  decedent,  from  his  experience  in  this  respect,  was,  that  cars 
could  be  backed  up  upon  the  trestle  with  safety,  and  that  when,  in 
obedience  to  his  superior,  he  took  his  station  upon  the  rear  car  that 
night,  there  was  nothing  so  obviously  dangerous  in  the  situation  as  to 
threaten  immediate  injury,  or  to  indicate  that  he  could  not  safely  per- 
form the  duty  of  his  station,  if  the  train  were  backed  with  the  care 
and  caution  exercised  on  former  occasions.  The  danger  resulting 
from  the  neglect  of  the  defendant  below  to  provide  a  reasonably  safe 
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place  in  which  the  decedent  could  work  (whether  obvious  or  not)  had 
been  avoided  on  the  previous  occasions  on  which  the  defendant  might 
have  been  exposed  thereto,  presumably,  by  the  care  and  caution 
exercised  by  the  engineer  in  backing  the  train  on  to  the  trestle.  On 
the  night  of  the  accident,  however,  we  cannot  say  that  the  jury  would 
be  unwarranted  in  finding  no  reason  why  decedent  should  conjecture  a 
different  state  of  things.  If  the  train  was  backed  off  the  trestle, 
through  negligence  of  the  engineer  (a  fact  not  unreasonable  for  the 
jury  to  find),  it  was  this  negligence  that  exposed  decedent  to  the  "un- 
usual and  extraordinary"  peril  of  the  situation,  and  not  the  fault  of 
decedent  himself,  and  although  the  neglect  was  that  of  a  co-employe 
contributing  to  the  accident,  the  employer  is  not  on  that  account  re- 
lieved from  liability  for  his  negligence.  We  do  not  think  that,  under 
the  circumstances  disclosed  by  the  evidence,  decedent  was  required 
to  know  that  the  train  was  so  long  as  not  to  be  capable  of  being  ac- 
commodated by  the  whole  length  of  the  side  track,  including  that  part 
upon  the  trestle,  or  that  the  engineer  would  push  it  so  far.  There  is 
no  evidence,  moreover,  that  decedent  was  guilty  of  any  want  of  care 
after  he  got  upon  the  train  that  contributed  to  the  accident  which 
befell  him.  If  there  were  either  contributory  negligence  on  his  part 
or  assumption  of  risk  by  him,  it  was  in  going  upon  the  train  at  all, 
and  in  not  refusing  to  undertake  the  service  at  the  command  or  re- 
quest of  the  conductor.  (The  defenses  of  assumption  of  risk  and  con- 
tributory negligence  sometimes  arise  from  the  same  facts,  though  the 
principles  that  underlie  them  are  not  the  same.)  Under  circumstances 
like  those  of  the  present  case,  we  do  not  think  a  court  should  go  so  far 
as  to  say,  that  an  employe,  who  is  himself  in  the  exercise  of  due  care 
and  caution,  must,  in  order  to  avoid  "contributory  negligence"  or 
"assumption  of  risk"  that  would,  in  case  of  accident  relieve  his  em- 
ployer from  liability,  abandon  the  employment,  even  if  his  work  could 
have  been  performed  with  safety  by  the  exercise  of  due  care  and  cau- 
tion on  the  part  of  others,  to  the  want  of  whose  due  care  and  caution 
the*  accident  is  attributable. 

The  view  we  take  of  the  case  presented  by  the  record,  in  short,  is 
this :  The  jury  was  warranted  in  finding  that  the  situation  maintained 
by  the  defendant  below  at  the  locus  in  quo  of  the  accident,  was  not  a 
reasonably  safe  one,  according  to  the  requirements  of  the  law  in  that 
behalf,  and  as  negligence  of  the  master  is  never  one  of  the  risks  as- 
sumed by  the  servant,  the  conclusion  that  defendant  was  guilty  of 
negligence,  or  in  other  words,  had  failed  in  its  duty  to  decedent, 
would  inevitably  follow,  unless  the  affirmative  defense  is  established, 
that  decedent  was  fully  informed  as  to  the  danger  arising  from  such 
negligence,  or  that  the  same  was  so  obvious  that  he  ought  to  have 
been  informed  thereof;  in  which  case,  whether  he  be  said  to  have 
assumed  the  risk,  or  have  waived  the  negligence  of  his  employer,  or 
to  have  been  guilty  of  contributory  negligence  in  voluntarily  exposing 
himself  to  such  danger,  the  defendant  is  not  liable.  The  determination 
of  this  fact  was  properly  left  to  the  jury,  and  we  are  not  disposed  to 
criticise  the  conclusion  to  which  the  jury  in  this  case  came,  much  less 
to  say  that  it  was  one  that  should  have  been  set  aside  by  the  court 
below.    We  cannot  say,  as  a  matter  of  law,  that  plaintiff  was  either 
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guilty  of  contributory  negligence,  in  not  abandoning  the  train  and 
refusing  to  occupy  the  station  assigned  him,  or  that,  by  remaining 
there  under  the  circumstances  disclosed  by  the  record,  he  assumed  the 
risk  of  the  situation  created  by  the  plaintiff's  default. 

The  decided  cases  dealing  with  the  doctrines  of  assumption  of  risk 
and  contributory  negligence  are  very  numerous.  We  have  carefully 
examined  those  cited  by  defendant  below,  as  well  as  many  others,  and 
do  not  find  that  the  general  trend  of  authority  is  at  variance  with  the 
position  here  taken.  The  decision  in  each  case  must  depend  so  largely 
on  the  facts  and  circumstances  peculiar  to  it,  that  its  ratio  decidendi 
could  only  be  fairly  stated  by  reciting  such  facts  and  circumstances, 
with  what  would  here  be  embarrassing  fullness. 

The  judgment  of  the  court  below  is  affirmed. 

ARCHBALD,  District  Judge  (dissenting).  It  was  expressly  decid- 
ed in  Railroad  v.  Driscoll,  176  111.  330,  52  N.  E.  921,  that  a  railroad 
company  could  not  be  convicted  of  negligence  for  failure  to  have  a 
butt  post  or  obstruction  at  the  end  of  a  stub  switch  by  which  cars 
would  be  prevented  from  going  off,  and  that  it  was  error  to  submit 
to  the  jury  the  question  of  the  safety  of  the  switch  without  it,  or  to  ad- 
mit evidence  of  the  use  of  such  posts  by  other  roads.  This  case  is 
squarely  in  point,  and  is  based  upon  the  doctrine  announced  in  Tuttle 
v.  Railroad,  122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  11 14,  that  a 
railroad  company  cannot  be  compelled,  according  to  the  varying  and 
uncertain  opinions  of  juries,  to  adopt  any  particular  contrivance  or 
device  in  the  construction  of  its  road  in  order  to  be  found  in  the  exer- 
cise of  ordinary  care.  See,  also,  Twitchell  v.  Grand  Trunk  Railroad 
(D.  C.)  39  Fed.  419.  But,  without  resting  the  case  upon  this,  there 
are  other  considerations  by  which  the  same  result  is  reached.  The 
switch  or  siding  where  the  accident  occurred  was  not  the  property  of 
the  defendant  company,  although  they  frequently  used  it,  but  belonged 
to  one  Althouse,  the  owner  of  the  coal  yard  into  which  it  ran ;  and  ex- 
press permission  for  its  use  was  obtained  the  day  before  by  the  request 
to  have  the  gate  left  open.  The  company  was  not  responsible,  there- 
fore, for  the  general  character  of  the  switch,  but  only  for  its  use  at 
the  time  in  the  condition  in  which  it  stood  if  it  was  not  reasonably 
safe.  But  the  fact  is  that  it  was  not  unsafe  for  any  ordinary  and  rea- 
sonable use,  and  the  accident  would  not  have  occurred  if  proper  care 
had  been  employed.  It  was  the  result,  not  of  running  onto  the  switch, 
but  of  running  off  of  it,  and  for  this  the  company  was  not  responsible. 
It  was  directly  due  to  the  negligence  of  the  crew  in  charge  of  the  train, 
as  is  plainly  shown  by  the  evidence,  and  the  court,  in  my  opinion, 
should  have  so  declared  it.  A  place  or  appliance  provided  by  an  em- 
ployer for  his  employes  is  safe  within  the  requirement  of  the  law,  when, 
not  being  inherently  dangerous,  it  is  safe  if  used  with  due  and  ordinary 
care,  and  for  any  extra  hazard  arising  out  of  heedlessness  in  its  use  he 
is  not  to  be  held  answerable.  This  is  the  doctrine  that,  as  it  seems 
to  me,  is  applicable  here.  There  was  no  negligence  on  the  part  of  the 
company  in  directing  the  switch  to  be  used,  simply  because  the  low 
trestie  at  its  extremity  had  an  unguarded  end.  That  it  had  was  obvi- 
ous, if  any  precaution  had  been  taken  to  see,  and  the  company  were 
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not  called  upon  to  advise  the  trainmen  of  anything  so  manifest.    20 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  94.    They  had  a  right  to  assume 
that  they  would  use  their  own  eyes  and  judgment.     On  the  other  hand, 
those  in  the  immediate  control  of  the  train  had  no  right  to  back  into 
the  obscurity  and  darkness  of  the  coal  yard  without  taking  the  precau- 
tion to  know  what  there  was  at  the  end,  nor  to  rely,  as  they  apparently 
did,  upon  being  brought  up  standing  by  some  obstruction  sufficiently 
massive  to  resist  the  force  of  the  cars  and  moving  engine.     Every  stub 
switch  necessarily  has  an  end,  which  in  some  cases  is  guarded  and  in 
others  is  not,  as  the  evidence  as  well  as  common  observation  shows. 
Some  extend  into  depots,  freight  houses,  or  other  structures;   some 
into  yards;   some  end  on  trestles,  as  here;    many  stop  simply  where 
they  happen  to.     In  view  of  these  uncertainties,  and  as  a  matter  of 
ordinary  prudence,  it  was  the  duty  of  the  trainmen  in  this  instance  to 
know  where  they  were  going,  and  what  was  the  condition  of  the 
switch   at   the   end.    The   brakeman — plaintiff's   husband — who  was 
killed  had  a  light,  and  was  on  the  car  that  went  over  the  trestle.     Had 
the  conductor,  instead  of  turning  his  back  and  going  into  the  office, 
or  the  other  brakeman,  whose  whereabouts  does  not  appear,  been 
stationed  so  as  to  receive  a  signal  from  decedent  when  the  end  was 
reached,  and  repeated  it  to  the  engineer,  the  accident  would  not  have 
occurred ;   and  the  failure  to  observe  some  such  precaution  must  be 
regarded  as  its  direct  and  proximate  cause.     It  is  not  traceable,  ex- 
cept in  the  remotest  degree,  to  the  order  of  the  company  to  use  the 
switch,  for  which  they  were  alone  responsible,  and  in  which  there 
was  no  negligence,  but  to  the  way  in  which  that  order  was  executed, 
and  the  attendant  negligence  of  the  decedent  or  his  co-employes,  for 
which  the  company  cannot  be  justly  held. 

Entertaining  these  views,  I  think  the  judgment  should  be  reversed. 


(123  Fed.  14.) 

HUTCHINSON  v.  OTIS,  WILCOX  &  CO. 

In  re  HUTCHINSON. 

In  re  OSBORNE. 

(Circuit  Court  of  Appeals,  First  Circuit.    September  4,  1902.) 

Nos.  415,  416,  418. 

1.  Bankruptcy— Appellate  Jurisdiction  op  Supreme  Court— Decisions  Al- 

lowing or  Rejecting  Claims. 

Bankr.  Act  July  1,  1898,  §  25b,  80  Stat.  553,  c.  541  [U.  S.  Comp.  St 
1901,  p.  3432],  expressly  excludes  an  appeal  to  the  Supreme  Court  from 
a  decision  of  a  Circuit  Court  of  Appeals,  allowing  or  rejecting  a  claim 
against  a  bankrupt  estate,  except  upon  a  certificate  of  a  justice  of  the 
Supreme  Court,  or  where  the  amount  In  controversy  exceeds  $2,000,  and 
the  question  involved  is  one  which  might -have  been  taken  on  appeal  or 
writ  of  error  from  the  highest  court  of  a  state  to  the  Supreme  Court. 

2.  Same. 

The  provisions  of  Bankr.  Act  July  1,  1898,  §  24a,  30  Stat  553,  c  541 
[U.  S.  Comp.  St.  1901,  p.  3431],  vesting  the  Supreme  Court  with  certain 
appellate  jurisdiction  from  courts  of  bankruptcy,  has  no  relation  to  ap- 
peals from  the  Circuit  Court  of  Appeals. 

tl.  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9. 
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81  Sake. 

Section  6,  Act  March  3,  1891,  26  Stat.  828,  c.  517  [U.  S.  Comp.  St  1901. 
p.  549],  creating  the  Circuit  Courts  of  Appeals,  does  not  authorize  an 
appeal  to  the  Supreme  Court  from  a  decision  of  a  Circuit  Court  of  Appeals 
rendered  on  a  petition  to  revise  in  matter  of  law  the  proceedings  of  a 
District  Court  in  bankruptcy. 

Appeal  from  and  Petitions  for  Revision  of  Proceedings  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Massachusetts,  in 
Bankruptcy. 

See  52  C.  C.  A.  595, 115  Fed.  1. 

Freedom  Hutchinson  and  Albert  S.  Hutchinson,  for  appellant. 
Ropes,  Gray  &  Gorham  and  Roland  Gray,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  In  each  of  these  cases  an  appeal  has 
been  claimed  to  the  Supreme  Court.  The  first  case  is  an  appeal  to  us 
by  a  trustee  in  bankruptcy,  with  reference  to  a  proof  of  claim  which 
was  allowed  by  the  District  Court,  and  the  allowance  affirmed  by  us. 
S3  C.  C.  A.  419,  115  Fed.  937.  The  second  is  a  petition  for  the  re- 
vision of  a  decree  of  the  District  Court,  directing  a  payment  of  funds 
in  the  hands  of  the  trustee  on  the  ground  that  the  amount  decreed  to 
be  paid  belonged  to  the  proponent  in  the  District  Court,  on  which 
petition  we  affirmed  the  decree.  53  C.  C.  A.  419,  115  Fed.  937.  The 
third  is  a  petition  asking  us  to  revise  a  decree  of  the  District  Court, 
refusing  a  discharge  to  the  bankrupt,  Osborne,  in  which  case,  also, 
we  affirmed  the  order  of  the  court  below.  112  Fed.  127.  In  each  the 
party  now  claiming  an  appeal  was  the  actor  in  this  court. 

With  reference  to  the  first  case,  it  is  so  clear  that  the  provision  in 
section  25b  of  the  act  of  July  1,  1898,  30  Stat.  553,  c.  541  [U.  S.  Comp. 
St.  1901,  p.  3432],  granting  appeals  to  the  Supreme  Court  from  final 
decisions  of  the  Circuit  Courts  of  Appeals  allowing  or  rejecting  claims 
offered  in  proof  in  bankruptcy,  is  exclusive  with  reference  to  that  sub- 
ject-matter, that  it  is  not  necessary  that  we  should  enlarge  thereon. 
On  this  proposition,  without  pointing  out  its  other  qualifications  touch- 
ing the  jurisdiction  of  the  Supreme  Court,  it  is  certainly  enough  to 
refer  to  the  fact  that,  under  section  6  of  the  act  of  March  3,  1891,  26 
Stat.  828,  c.  517  [U.  S.  Comp.  St.  1901,  p.  549],  the  jurisdictional 
amount  is  $1,000,  while  under  section  25b,  30  Stat.  553,  c.  541,  it  is 
$2,000.  Of  course,  the  two  cannot  stand  together.  The  appeals  au- 
thorized are  limited  to  two  classes— one  where  a  certificate  has  been 
obtained  from  some  justice  of  the  Supreme  Court,  and  the  other  where 
the  questions  are  such  as  might  have  been  taken  up  from  the  highest 
court  of  a  state.  This  case  fails  to  come  within  either  class.  Never- 
theless, the  trustee  claims  that  in  Pirie  v.  Chicago  Company,  182  U.  S. 
438,  21  Sup.  Ct.  906,  45  L.  Ed.  1 171,  an  appeal  was  allowed  generally 
under  the  provisions  of  the  act  establishing  this  court.  But  the  ques- 
tion was  not  passed  on  in  Pirie  v.  Chicago  Company.  Indeed,  all  that 
is  said  in  reference  to  it  is  found  at  page  440,  182  U.  S.,  page  907,  21 
Sup.  Ct.,  45  L.  Ed.  1 171,  where,  after  a  statement  of  the  proceedings 
in  the  Circuit  Court  of  Appeals,  it  is  added,  "The  case  was  then  brought 
here."    We  have  examined  the  printed  record  in  the  Supreme  Court, 
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and  it  appears  therefrom  that  no  objection  was  taken  to  the  appeal,  and 
no  issue  made  about  it.  The  record  also  shows  that  one  question  was 
the  recovery  of  a  dividend  already  paid.  The  Supreme  Court  treats, 
also,  of  this.  This  might  well  be  regarded  as  a  substantial  matter, 
involving  something  more  than  a  mere  proof  of  debt,  so  that  it  is  not 
impossible  that,  if  the  Supreme  Court  regarded  at  all  the  question  of 
jurisdiction,  it  rested  it  on  that  point.  However,  it  is  enough  that  the 
issue  of  jurisdiction  was  not  noticed,  and  that  the  effect  of  the  statute 
is  clear. 

In  Freedom  Hutchinson,  Trustee,  Petitioner,  the  trustee  claims 
again  that,  under  section  6  of  the  act  establishing  this  court,  there  is  a 
general  right  of  appeal  as  to  all  matters  involving  a  federal  question, 
and  that  the  amount  at  stake  is  sufficient.  This  is  true,  so  far  as  the 
amount  is  concerned ;  and  it  is  true  that,  if  the  proceeding  in  the  Dis- 
trict Court  had  been  in  the  nature  of  a  strictly  issuable  controversy, 
like  an  intervening  petition  under  the  general  rules  of  equity,  and  if, 
also,  the  trustee  had  taken  it  to  this  court  by  appeal,  instead  of  by  a 
revisory  petition,  an  appeal  would  probably  lie  to  the  Supreme  Court. 
We  have  several  times  called  attention  to  this  proposition ;  last  of  all 
in  Peabody,  Trustee,  Petitioner,  in  which  the  opinion  was  passed  down 
by  us  on  July  29,  1902.  But  while,  probably,  we  might  easily  be 
persuaded  that  the  fundamental  question  was  one  over  which  the  Dis- 
trict Court  had  no  jurisdiction  except  by  consent,  on  the  rule  of  Bardes 
v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175, 
yet  the  parties  did  not  so  treat  the  case,  and,  without  objection  on 
either  side,  they  proceeded  in  this  court  by  a  revisory  petition.  There- 
fore the  only  question  we  have  is  whether  an  appeal  lies  from  a  de- 
termination by  us  on  such  a  petition. 

We  must  begin  with  section  23  of  the  act  of  July  1,  1898,  30  Stat. 
552,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3431],  which  provides  that  the 
Circuit  Courts  shall  have  jurisdiction  of  "controversies,"  "as  distin- 
guished from  proceedings  in  bankruptcy."  It  is  not  necessary  to 
follow  this  section  further,  because  what  we  have  cited  marks  the  dis- 
tinction to  which  we  wish  to  call  attention;  that  is  to  say,  between 
"controversies  at  law  or  in  equity"  and  "proceedings  in  bankruptcy." 
The  Supreme  Court  called  attention  to  this  distinction  in  The  First 
National  Bank  of  Denver  v.  Klug,  186  U.  S.  202,  22  Sup.  Ct.  899,  46 
L.  Ed.  1 1 27,  in  which  the  opinion  was  passed  down  on  June  2,  1902. 
Its  closing  language  is  as  follows :  "Apart  from  section  25  [meaning 
section  25  of  the  act  of  July  1,  1898,  supra],  the  Circuit  Courts  of  Ap- 
peals have  jurisdiction  on  petition  to  superintend  and  revise  any  matter 
of  law  in  bankruptcy  proceedings,  and  also  jurisdiction  of  controversies 
over  which  they  would  have  appellate  jurisdiction  in  other  cases." 
The  matters  in  bankruptcy  within  this  expression  are  undoubtedly 
those  enumerated  in  section  2  of  the  act  of  July  1,  1898,  30  Stat.  545, 
c.  541  [U.  S.  Comp.  St.  1 901,  p.  3420],  and  referred  to  several  times 
in  Bardes  v.  Hawarden  Bank,  wherein,  still  in  the  line  of  discrimina- 
tion, the  opinion,  at  page  536,  178  U.  S.,  page  1005,  20  Sup.  Ct.,  44  L. 
Ed.  1 1 75,  alludes  also  to  questions  between  the  trustee  and  a  stranger 
to  the  bankruptcy  proceedings.  Thus,  throughout,  a  distinction  is 
persistently  maintained  between  "controversies,"  which  alone  lay  the 
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basis  of  appeals,  and  "proceedings  in  bankruptcy,"  which  are  taken  up 
only  by  revisory  petitions. 

Coming  next  to  subdivision  "a"  of  section  24  of  the  act  of  July  1, 
1898, 30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3431],  which  vests  certain 
jurisdiction  in  the  Supreme  Court,  it  is  to  be  observed  that  section  25, 
so  far  as  the  Supreme  Court  is  concerned,  regulates  appeals  from  or- 
ders allowing  or  rejecting  claims.     It  was,  of  course,  possible  that  this 
might  have  been  fairly  construed  to  have  limited  in  all  particulars  the 
jurisdiction  of  the  Supreme  Court  existing  when  the  act  of  July  1, 
1898,  was  passed;  so  that  section  24,  so  far  as  it  applies  to  that  court, 
receives  full  effect  from  that  point  of  view.     This  is  illustrated  by  the 
fact  that  in  Boyd  v.  Glucklich,  53  C.  C.  A.  451,  116  Fed.  131,  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  apparently  understood 
that  the  word  "controversies,"  used  in  section  24,  could  be  construed 
to  include  controversies  between  the  bankrupt  and  his  trustee  of  an 
issuable  character.    This   section   has   no   relation   to   appeals   from 
the  Circuit  Courts  of  Appeals.     Aside  from  the  express  provision 
therein  as  to  the  relations  of  the  Supreme  Court  to  courts  of  bank- 
ruptcy not  within  any  organized  circuit,  and  to  the  Supreme  Court  of 
the  District  of  Columbia,  this  section  did  not  broaden  its  jurisdiction 
in  any  particular.    This  seems  to  be  necessarily  covered  in  The  First 
National  Bank  of  Denver  v.  Klug,  where  an  appeal  from  the  District 
Court  for  the  District  of  Colorado,  sitting  in  bankruptcy,  was  dis- 
missed, the  opinion  stating:     "Our  jurisdiction  of  this   appeal  de- 
pends on  the  act  of  March  3,  1891,  by  the  fifth  section  of  which  (26 
Stat.  827,  c.  517  [U.  S.  Comp.  St.  1901,  p.  549])  an  appeal  or  writ 
of  error  from  or  to  the  Circuit  or  District  Courts  will  lie  directly  'in 
any  case  where  the  jurisdiction  of  the  court  is  in  issue/  and,  in  such 
case  'the  question  of  jurisdiction  alone  shall  be  certified  from  the  court 
below  for  decision/  "    Therefore  there  is  no  reasonable  ground  for 
holding  that  the  Supreme  Court  has  jurisdiction  by  appeal  in  this 
case,  under  section  24a,  supra. 

Coming  now  to  section  24b,  the  basis  of  the  present  proceeding: 
As  it  cannot  be  claimed  that  there  is  anything  in  section  25  which 
authorizes  an  appeal  to  the  Supreme  Court,  and  as  we  have  shown 
that  section  24a  does  not  authorize  one,  the  only  question  is  whether 
there  is  anything  elsewhere  which  helps  this  application.  Like  the 
Supreme  Court  in  The  First  National  Bank  of  Denver  v.  Klug,  we 
must  find  this,  if  it  exists,  in  the  act  of  March  3,  1891,  26  Stat.  826, 
c5l7  [U.  S.  Comp.  St.  1901,  p.  547].  The  intent  of  Congress  in 
this  subdivision  "b"  is  emphatic,  because  while,  ordinarily,  appeals 
take  up  questions  both  of  law  and  fact,  this  subdivision  is  limited  to 
matter  of  law.  Very  likely  the  purpose  of  Congress  in  this  particular 
was  to  insure  speedy  disposition  of  ordinary  questions  relating  to  the 
administration  of  an  estate  in  bankruptcy ;  but,  however  this  may  have 
been,  it,  by  this  expression,  "matter  of  law,"  emphatically  distinguished 
the  proceedings  under  section  24b,  30  Stat.  553  [U.  S.  Comp.  St. 
x90i>  p.  3432],  from  all  ordinary  appeals,  where  both  the  facts  and 
the  law  come  up.  Section  6  of  the  act  of  March  3,  1891,  supra,  estab- 
lishing this  court,  clearly  does  not  permit  this  appeal,  because  it  is 
throughout  limited  to  cases  which  have  come  to  the  Circuit  Courts 
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of  Appeals  by  appeal  or  writ  of  error.  As  the  revisory  power  in  mat- 
ter of  law  given  the  Circuit  Courts  of  Appeals  by  the  act  of  July  1* 
1898,  30  Stat.  544,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3418],  is  a  peculiar 
one,  specially  conferred  by  that  act,  it  cannot  reasonably  be  held  that 
section  6  of  the  act  establishing  this  court  has  any  relation  thereto. 
Therefore,  the  parties  having  elected  to  litigate  in  this  court,  under 
subdivision  "b"  the  proceedings  terminate  here,  unless  the  case  is  cer- 
tified to  the  Supreme  Court,  either  at  the  option  of  that  court  on  its 
requirement  or  at  our  option. 

All  the  indications  in  the  Supreme  Court,  so  far  as  they  touch  this 
topic,  are  in  the  direction  of  the  conclusion  which  we  have  stated- 
The  trustee  relies  on  an  expression  in  Bardes  v.  Hawarden  Bank,  175 
U.  S.  526,  528,  20  Sup.  Ct.  196,  44  L.  Ed.  261,  where,  referring  to  the 
appellate  jurisdiction  under  the  act  establishing  this  court,  the  opinion 
said  that  the  bankruptcy  act  had  made  no  change,  but  that  is  clearly 
limited  to  the  question  whether  the  act  of  July  1,  1898,  had  made  a 
change  as  to  the  power  of  the  District  Court  to  certify  the  question 
of  jurisdiction  before  a  final  judgment  has  been  entered.  It  clearly 
has  no  relation  to  the  question  before  us,  either  directly  or  by  any 
possible  inference.  Huntington  v.  Saunders,  163  U.  S.  319,  16  Sup. 
Ct.  1 120,  41  L.  Ed.  174,  which  will  be  referred  to  in  another  connec- 
tion, is  not  in  point  with  reference  to  this  particular  topic,  because  it 
arose  under  a  statute  which,  in  view  of  the  construction  constantly 
given  by  the  Supreme  Court  to  the  act  establishing  this  court,  brought 
the  case  here  by  an  appeal  from  the  Circuit  Court.  It  was  therefore 
clearly  within  section  6,  already  referred  to. 

On  the  other  hand,  the  opinion  in  The  First  National  Bank  of 
Denver  v.  Klug  contained  the  following:  "The  decisions  of  those 
courts  [meaning  the  Circuit  Courts  of  Appeals]  might  be  reviewed 
here  on  certiorari,  or  in  certain  cases  by  appeal,  under  section  6  of 
the  act  of  1891."  Reference  is  there  made  to  several  cases,  among 
them  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405. 
That  controversy,  as  appears  at  page  7, 184  U.S.,  page  272, 22  Sup.  Ct., 
46  L.  Ed.  405,  was  brought  into  the  Circuit  Court  of  Appeals  by  a 
revisory  petition,  under  paragraph  "b"  of  section  24,  supra,  pre- 
cisely like  that  now  before  us.  It  was  brought  into  the  Supreme 
Court  by  a  writ  of  certiorari  issued  by  that  court,  and  this  reference, 
therefore,  supports  the  theory  that  cases  of  the  class  at  bar  should 
be  brought  to  the  Supreme  Court  in  that  way,  and  not  by  appeal, 
although  it  must  be  admitted  that  this  expression  in  The  First  Na- 
tional Bank  of  Denver  v.  Klug  is  a  dictum.  In  Bryan  v.  Bern- 
heimer,  181  U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814,  the  proceed- 
ings and  practice  were  the  same  as  in  Mueller  v.  Nugent,  already 
referred  to.  Nothing  can  be  found  from  the  Supreme  Court  of  an 
authoritative  character  which  will  contravene  the  construction  which 
settled  rules  require  us  to  place  on  the  sections  of  the  act  of  July  1, 
1898,  to  which  we  have  referred,  or  which  would  justify  us  in  sending 
forward  this  case  on  appeal. 

This  conclusion  does  not  leave  the  parties  without  relief  when  the 
controversy  is  of  such  an  important  or  doubtful  character  that  it  ought 
to  receive  the  consideration  of  the  highest  tribunal,  because  the  con- 
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straction  which  The  First  National  Bank  of  Denver  v.  Klug  suggests 
may  be  put  on  section  2$d  with  reference  to  certification  and  writs  of 
certiorari,  as  between  the  Supreme  Court  and  the  Circuit  Courts  of 
Appeals,  makes  it  applicable  to  bankruptcy  proceedings,  no  matter  in 
what  way  they  get  into  the  Circuit  Courts  of  Appeals,  and  whether 
they  come  up  under  section  24  or  section  25,  30  Stat.  553,  c.  541  [U. 
S.  Comp.  St.  1901,  pp.  3431,  3432],  and  this  is  clearly  a  just  construc- 
tion of  that  section. 

This  leaves  us  only  the  application  for  leave  to  appeal  to  the  Su- 
preme Court  made  by  the  bankrupt  in  Heman  Osborne,  Petitioner. 
This  is  also  a  revisory  petition,  and  therefore  it  is  disposed  of  by 
what  we  have  said  with  reference  to  Freedom  Hutchinson,  Trustee, 
Petitioner.  There  may  be  a  further  difficulty,  however,  which  we 
ought  not  to  fail  to  explain.  In  Huntington  v.  Saunders,  163  U.  S. 
319,  16  Sup.  Ct.  1 120,  41  L.  Ed.  174,  already  referred  to,  an  appeal 
by  a  creditor  against  a  discharge  which  had  been  granted  was  dis- 
missed on  the  ground  that  the  case  involved  only  "a  speculation  on 
the  possibility  that,  if  the  discharge  were  refused,  something  might 
be  made  out  of  the  bankrupt,"  and  that,  therefore,  the  appeal  did 
not  meet  the  requirement  that,  under  section  6  of  the  act  of  March  3, 
1891,  supra,  the  matter  in  controversy  must  exceed  $1,000,  beside 
costs.  This  is  not  directly  in  point,  because  it  was  an  appeal  by  a 
creditor,  while  at  bar  the  bankrupt  seeks  to  appeal.  Yet,  in  view 
of  the  general  rule  applicable  to  that  topic,  as  stated  in  Smith  v. 
Adams,  130  U.  S.  175,  176,  9  Sup.  Ct.  566,  32  L.  Ed.  895;  Wash- 
ington Railroad  Company  v.  District  of  Columbia,  146  U.  S.  227,  231, 
232,  13  Sup.  Ct.  64,  36  L.  Ed.  951;  South  Carolina  v.  Seymour,  153 
U-  s-  353>  357>  l4  Sup.  Ct.  871,  38  L.  Ed.  742;  Durham  v.  Seymour, 
161  U.  S.  235,  16  Sup.  Ct.  452,  40  L.  Ed.  682;  and  Hollander  v. 
Fechheimer,  162  U.  S.  326,  328,  16  Sup.  Ct.  795,  40  L.  Ed.  985 — a 
serious  question  arises  whether  a  pecuniary  amount  is  so  directly  in- 
volved here  that  the  condition  in  that  particular,  imposed  by  section  6 
of  the  statute  of  March  3,  1891,  can  be  met.  Nevertheless,  we  do 
not  find  it  necessary  to  determine  this,  because,  as  we  have  already 
said,  this  application  is  fully  met  otherwise. 

We  must,  however,  notice  Audubon  v.  Shufeldt,  181  U.  S.  575, 
21  Sup.  Ct.  735,  45  L.  Ed.  1009.  There  an  appeal  was  taken  directly 
to  the  Supreme  Court  from  an  order  of  the  Supreme  Court  of  the 
District  of  Columbia  granting  a  discharge  in  bankruptcy.  We  have 
examined  the  printed  record,  and  we  find  that  there  was  no  question 
in  the  Supreme  Court  of  the  District  with  reference  to  the  right  of 
appeal,  and  the  case  as  reported  in  the  Supreme  Court  of  the  United 
States  shows  that  no  question  was  made  there.  The  issue  which  was 
discussed  in  each  court  was  not  as  to  the  right  to  a  discharge,  but  as 
to  its  effect.  Audubon  v.  Shufeldt,  181  U.  S.,  at  page  577,  21  Sup. 
Ct.  736,  45  L.  Ed.  1009,  states  it  thus :  "But  the  question  now  be- 
fore us  is"  "whether  the  bankrupt  was  entitled  to  a  discharge  from 
the  arrears  of  alimony  due  to  his  former  wife."  Thus,  the  question 
which  the  Supreme  Court  passed  on  was  not  simply  the  right  of  dis- 
charge, which  was  purely  a  "proceeding  in  bankruptcy,"  but  its  effect, 
which  ordinarily  arises  after  a  discharge  is  granted,  and  makes  an  is- 
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suable  controversy  between  adverse  parties.  However,  in  view  of 
the  later  case  of  The  First  National  Bank  of  Denver  v.  Klug,  to 
which  we  have  r.eferred,  it  must  be  said  either  that  Audubon  v.  Shu- 
feldt  did  not  consider  the  question  of  the  right  of  an  appeal  to  the 
Supreme  Court,  or  that  that  court  found  something  peculiar  with 
reference  to  appeals  from  the  Supreme  Court  of  the  District,  or  that 
the  earlier  case  has  been  overruled. 

In  conclusion,  we  are  of  the  opinion  that  neither  application  should 
be  granted.  If  we  are  in  error,  there  is  ample  remedy  by  writ  of  man- 
damus from  the  Supreme  Court.  Whatever  doubts  may  remain,  we 
are  clearly  of  the  opinion  that  we  ought  not  to  load  up  the  Supreme 
Court  with  appeals  of  the  character  now  under  consideration  until 
that  court  has  determined  that  parties  are  entitled  to  take  them. 
In  each  case  there  will  be  the  following  order: 
The  application  for  an  appeal  to  the  Supreme  Court  is  denied. 

NOTE  BY  THE  COURT.  It  appears  by  the  opinion  of  the  Su- 
preme Court  in  Hutchinson  v.  Otis  (June  I,  1903)  23  Sup.  Ct.  778,  that 
the  appeal  to  that  court  was  allowed  on  account  of  a  contention  made 
by  the  appellant  that  "full  faith  and  credit"  had  not  been  given  to  cer- 
tain judicial  proceedings  of  the  state  of  New  York.  This  proposition 
was  not  considered  by  the  Circuit  Court  of  Appeals,  and  the  opinion 
of  the  Supreme  Court  says  as  to  this: 

"But  so  little  attention  was  paid  to  the  question,  and  the  contention  seems 
to  us  so  unmeritorious,  that  we  think  that  there  was  color  for  the  motion"— 
meaning  a  motion  to  dismiss  the  appeal. 

Apparently,  therefore,  the  allowance  of  the  appeal  dods  not  contro- 
vene  in  any  respect  the  conclusions  of  the  Circuit  Court  of  Appeals. 


(123  Fed.  20.) 

In  re  WILSON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  18,  1903.) 

No.  903. 

L  Bankruptcy— Homestead  Exemption— Payment  op  Mortgage  while  In- 
solvent. 

Under  the  Constitution  and  statutes  of  California,  as  construed  by  the 
Supreme  Court  of  the  state,  which,  under  the  bankruptcy  law,  furnish 
the  rule  governing  the  exemptions  of  a  bankrupt  in  that  state,  the  use 
of  funds  by  an  insolvent  debtor  to  purchase  a  homestead  or  to  discharge 
a  lien  thereon  is  not  fraudulent,  and  does  not  invalidate  his  claim  to 
the  homestead  exemption,  or  give  his  trustee  in  bankruptcy  the  right 
to  subject  the  homestead  to  a  lien  for  the  amount  so  diverted  from  his 
creditors. 

Ross,  Circuit  Judge,  dissenting. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California. 

Joseph  C.  Meyerstein,  for  petitioner. 
A.  B.  Ware,  for  respondents. 

T 1.  See  Fraudulent  Conveyances,  vol.  24,  Cent.  Dig.  $  54;  Homestead,  voL 
25,  Cent  Dig.  §  87. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  is  taken  from 
an  order  of  the  District  Court  sustaining  the  ruling  of  the  referee 
in  bankruptcy,  whereby  the  bankrupt's  homestead  was  held  exempt. 
In  November,  1886,  the  bankrupt  acquired  the  homestead  property. 
On  October  12,  1899,  his  w^e  fifed  f°r  record  a  declaration  of  home- 
stead upon  the  same.  On  February  5,  1902,  while  the  bankrupt  was 
in  business  as  a  grocer,  he  sold  out  his  stock  of  merchandise  for 
$4,250,  which  was  its  fair  value.  At  the  time  of  the  sale  a  loan  asso- 
ciation held  a  mortgage  on  the  homestead  property  for  $1,950.  On 
February  6,  1902,  the  bankrupt,  out  of  the  proceeds  of  the  sale  of  his 
grocery  business,  paid  off  the  mortgage  and  paid  certain  other  cred- 
itors, but  made  no  payment  to  the  creditors  who  had  sold  him  goods 
for  his  grocery  business,  and  others,  whose  claims  amounted  to 
$4,843.11.  On  February  11,  1902,  a  petition  in  bankruptcy  was  filed 
against  him  by  certain  creditors,  and  on  March  4,  1902,  he  was  ad- 
judged an  involuntary  bankrupt.  On  February  14,  1902,  he  filed 
his  declaration  of  homestead  on  the  same  premises  declared  upon  by 
his  wife.  It  is  the  object  of  the  trustee  by  the  present  proceeding  to 
set  aside  the  order  of  the  referee  allowing  the  exemption  of  the  said 
homestead,  and  to  subject  said  homestead  to  a  lien  of  $1,950  for 
the  benefit  of  the  creditors. 

The  question  here  presented  is  one  upon  which  there  is  some 
conflict  of  authority.  In  Pratt  v.  Burr,  5  Biss.  36,  Fed.  Cas.  No. 
11,372,  decided  by  Miller,  District  Judge  of  the  District  of  Wisconsin 
in  1857,  a  firm  of  merchants  in  the  possession  of  a  stock  of  goods  re- 
plenished their  stock  by  the  purchase  of  goods  upon  credit.  After 
acquiring  possession  of  the  goods  so  purchased,  they  transferred  their 
whole  stock  in  fraud  of  their  creditors,  and  took  in  exchange  therefor 
the  premises  which  they  claimed  as  homesteads.     Said  the  court  : 

"The  mere  statement  of  the  facts  decides  the  case  in  the  conscience  of 
every  honest  man.  *  *  *  A  party  cannot  turn  that  which  is  furnished 
him  for  the  comfort  of  himself  and  family  into  an  instrument  of  fraud." 

To  the  same  effect  is  In  re  Wright,  3  Biss.  359,  Fed.  Cas.  No. 
18,067,  decided  by  the  same  judge  in  1872 ;  holding  that  an  insolvent 
merchant  who  sold  his  homestead  for  cash  could  not  invest  the  pro- 
ceeds and  other  of  his  property  in  another  homestead,  to  the  prejudice 
of  his  creditors.  But  in  Palmer  v.  Hawes,  80  Wis.  474,  50  N.  W. 
341,  the  Supreme  Court  of  Wisconsin  held  that  where  a  debtor  greatly 
embarrassed  and  insolvent  had  changed  her  homestead  to  other  prop- 
erty, and  had  used  her  means  in  paying  off  an  incumbrance  thereon, 
the  transaction  was  not  fraudulent  as  to  creditors ;  the  evidence  fail- 
ing to  show  any  fraudulent  purpose  on  her  part.  Again,  in  the  case 
of  In  re  Boothroyd,  3  Fed.  Cas.  892  (No.  1,652),  Mr.  Justice  Brown, 
then  the  District  Judge  of  the  Eastern  District  of  Michigan,  held 
that  where  a  member  of  a  copartnership  took  notes  belonging  to 
the  firm,  and  therewith  purchased  a  homestead  three  days  before 
the  bankruptcy  of  the  firm,  and  with  knowledge  of  its  insolvent  con- 
dition, he  was  not  entitled  to  retain  the  homestead  as  exempt.    That 
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was  a  case,  it  is  true,  involving  equitable  considerations  arising  out 
of  the  diversion  of  partnership  assets,  but  the  learned  judge  proceeded 
to  say: 

"Indeed,  If  the  facts  in  this  case  called  for  it,  I  think  I  should  be  prepared 
to  go  much  farther,  and  to  hold  that  a  debtor,  knowing  himself  to  be  insol- 
vent, has  no  right,  upon  the  eye  of  bankruptcy,  to  take  his  property  and 
invest  it  in  a  homestead." 

But  the  Supreme  Court  of  Michigan,  in  a  case  decided  later  (Meigs 
v.  Dibble,  73  Mich.  101,  40  N.  W.  935),  held  that  there  was  no  rule 
of  law  of  that  state  to  prevent  a  person  whose  indebtedness  is  in  ex- 
cess of  his  resources  from  using  a  portion  of  his  property  to  pur- 
chase a  homestead,  and  that  such  action  is  not  a  fraud  upon  cred- 
itors. Recently,  in  Re  Joel  v.  Boston,  3  Am.  Bankr.  Rep.  388,  98 
Fed.  587,  Munger,  District  Judge  of  the  District  of  Nebraska,  affirmed, 
without  discussion  or  the  citation  of  authorities,  the  ruling  of  a  referee 
in  bankruptcy,  that  where  the  bankrupt,  a  few  days  before  filing  his 
voluntary  petition,  disposes  of  his  property,  and  applies  the  proceeds 
in  partial  payment  of  a  mortgage  on  his  homestead,  such  payment  will 
be  regarded  as  in  fraud  of  the  bankruptcy  laws,  and  the  creditors 
will  be  subrogated  to  the  mortgage  creditors  upon  the  homestead, 
to  the  extent  of  the  payment  so  made  thereon. 

But  the  decided  weight  of  authority  sustains  the  doctrine  that, 
where  a  homestead  exemption  is  allowed  by  state  law,  an  insolvent 
debtor  may,  out  of  the  proceeds  of  a  failing  business,  either  pur- 
chase a  homestead,  or  pay  off  an  existing  incumbrance  thereon,  and 
hold  the  same  against  the  claims  of  his  creditors,  whether  proceed- 
ings to  subject  the  same  to  his  debts  be  instituted  under  the  state  laws 
or  under  the  national  bankruptcy  act.  The  reason  assigned  for  this 
rule  is  that  all  persons  dealing  with  or  giving  credit  to  such  a  debtor 
must  be  presumed  to  do  so  with  a  knowledge  of  the  homestead  ex- 
emption law,  and  in  view  of  the  right  of  the  debtor  to  place  his  prop- 
erty in  the  form  of  such  homestead,  and  thereby  beyond  the  reach 
of  their  demands.  Kelly  v.  Sparks  (C.  C.)  54  Fed.  70;  Backer  v. 
Meyer  (C.  C.)  43  Fed.  704;  First  National  Bank  of  Humboldt  v. 
Glass,  25  C.  C.  A.  151,  79  Fed.  706;  In  re  Tobias  (D.  C.)  103  Fed. 
68;  Randall  v.  Buffington,  10  Cal.  491;  Fitzell  v.  Leaky,  72  Cal. 
477,  14  Pac.  198;  In  re  Henkel,  2  Sawy.  305,  Fed.  Cas.  No.  6,362; 
Jacoby  v.  Distilling  Co.,  41  Minn.  227,  43  N.  W.  52 ;  Sproul  v.  Bank, 
22  Kan.  336;  Cipperly  v.  Rhodes,  53  111.  346;  Bradley  v.  Gotzian, 
12  Wash.  71,  40  Pac.  623;  Tucker  v.  Drake,  n  Allen,  145. 

The  bankruptcy  act  provides  that  the  allowance  of  exemptions  pre- 
scribed by  state  laws  shall  not  be  affected.  The  Constitution  and 
statutes  of  California,  therefore,  as  construed  by  the  decisions  of  the 
courts  of  that  state,  must,  independently  of  other  authority,  control 
our  decision  in  this  case.  In  Randall  v.  Buffington,  supra,  it  was 
held  that  there  is  no  rule  of  the  law  which  prevents  a  debtor  in  in- 
solvent circumstances  from  using  the  money  which  he  has  to  pay 
off  a  mortgage  on  his  homestead.  In  Fitzell  v.  Leaky,  supra,  the 
court  said: 

"It  has  never  been  held  that  a  homestead  was  invalidated  because  the 
declarant  was  In  debt,  or  declared  the  homestead  to  protect  it  from  existing 
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<iebts.  *  *  •  The  law  authorizes  a  debtor  to  erect  a  barrier  around  the 
borne,  over  which  the  sheriff,  although  armed  with  final  processes  under  such 
a  judgment,  cannot  pass.  With  the  policy  of  the  law  or  the  abstract  morality 
of  a  transaction,  we  have  nothing  to  do.  The  doctrine  bearing  upon  convey- 
ances made  to  hinder,  delay,  or  defraud  creditors  has  no  application  to  the 
creation  of  a  homestead." 

In  Simonson  v.  Burr,  121  Cal.  682,  54  Pac.  87,  the  doctrine  of  Fitzell 
v.  Leaky  was  expressly  approved.  In  Re  Henkel,  supra,  Judge 
Hoffman  held  that,  under  the  laws  of  the  state  of  California,  the 
exemption  of  a  homestead  from  forced  sale  remains,  notwithstand- 
ing that  an  insolvent  has  invested  moneys  which  equitably  belong 
to  all  his  creditors  to  the  payment  of  a  debt  which  was  a  lien  on  the 
homestead. 

It  is  contended  that  Shinn  v.  Macpherson,  58  Cal.  596,  supports 
the  appellant's  contention.  In  that  case  the  husband  of  a  wife  who 
had  filed  a  declaration  of  homestead  fraudulently  abstracted  funds 
from  the  assets  of  the  firm  of  which  he  was  a  member,  and  therewith 
paid  and  discharged  a  mortgage  lien,  leaving  the  homestead  clear; 
thereby  defrauding  his  partner  and  the  creditors  of  the  firm.  The 
court  held,  in  substance,  that  the  homestead  exemption  was  never 
intended  to  be  a  safe  refuge  in  which  to  deposit  fraudulently  acquired 
money.  We  make  no  question  of  the  justice  of  that  decision.  The 
case  at  bar  is  not  such  a  case.  It  is  not  alleged  or  shown  that  the 
bankrupt  fraudulently  obtained  the  goods  which  constituted  the 
stock  of  his  merchandise,  or  that  he  became  indebted  to  his  cred- 
itors for  the  purpose  of  defrauding  them.  The  only  charge  of  fraud 
is  that  he  fraudulently  used  the  funds  which  he  obtained  on  the  sale 
of  his  goods.  The  decisions  of  Supreme  Court  of  California  decide 
that  there  can  be  no  fraud  in  the  diversion  of  such  funds  by  an  insol- 
vent debtor,  either  to  procure  a  homestead,  or  to  discharge  a  lien 
thereon. 

The  judgment  of  the  District  Court  is  affirmed. 

ROSS,  Circuit  Judge.  I  dissent.  It  is  true  that  the  California 
homestead  law  provides  that  the  homestead  can  only  be  conveyed 
or  incumbered  by  an  instrument  executed  and  acknowledged  by  both 
the  husband  and  wife,  and  also  exempts  it  from  execution  or  forced 
sale  except  in  certain  enumerated  cases.  But  these  provisions  of 
the  statute  the  Supreme  Court  of  the  state  held,  in  the  case  of  Shinn 
v.  Macpherson,  58  Cal.  596,  had  no  application  to  a  case  where  a 
husband  fraudulently  abstracted  funds  from  the  assets  of  a  firm  of 
which  he  was  a  member,  and  which  was  indebted  to  third  parties, 
and  with  those  funds  paid  off  and  discharged  a  mortgage  upon  the 
homestead  of  himself  and  wife;  thus  leaving  the  homestead  clear, 
and  the  firm  creditors,  as  well  as  his  partners,  defrauded.  The  court 
in  that  case  had  no  difficulty  in  affirming  a  decree  adjudging  a  lien 
upon  the  homestead,  paramount  to  the  homestead  right,  for  the 
amount  paid  by  Macpherson  in  discharging  the  mortgage  lien,  and 

adjudging  a  sale  of  the  premises  to  satisfy  such  preferred  lien;    in 

its  opinion  saying: 
"In  our  opinion,  there  is  no  provision  of  the  homestead  law  that  affords 

a  cloak  for  such  a  transaction.    That  law  was  enacted  for  beneficent  pur- 
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poses,  designed  to  secure  a  home  for  the  family,  but,  as  said  by  counsel  for 
respondent,  was  never  Intended  to  be  a  secure  and  impregnable  asylum  in 
which  to  deposit  peculations  from  others/  It  is  true  that  the  statute  pro- 
vides that  the  homestead  can  only  be  conveyed  or  incumbered  by  an  Instru- 
ment executed  and  acknowledged  by  both  husband  and  wife,  and  also  that 
It  is  by  the  statute  exempted  from  execution  or  forced  sale,  except  In  certain 
enumerated  cases.  But  these  provisions  of  the  statute  have  no  application 
to  the  case  before  us.  The  one  regulates  the  mode  of  transfer  or  incum- 
brance of  the  homestead  between  the  spouses  and  third  persons,  when  the 
same  is  to  be  effected  by  conventional  arrangement,  not  by  act  and  operation 
of  law;  the  other  was  designed  to  protect  it  from  forced  sale  for  ordinary 
indebtedness,  etc.,  not  as  an  immunity  from  torts  and  their  legal  consequen- 
ces. Shoemake  v.  Chalfant,  47  Cal.  435;  Riddell  v.  Shirley,  5  Cal.  488; 
Bishop  v.  Hubbard,  23  Cal.  514  [83  Am.  Dec.  132]." 

That  decision  of  the  Supreme  Court  of  California  has  never  been 
overruled  or  questioned,  so  far  as  I  am  advised ;  and  the  principle  of 
it,  which  is  but  a  rule  of  common  honesty,  is,  in  my  opinion,  quite 
as  applicable  to  the  facts  of  the  present  case. 


(123  Fed.  24.) 

BELL  v.  MILLS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  18,  1903.) 

No.  917. 

t  EXECUTOB8  —  Neglect  to   File   Claim  after   Allowance  —  Rights   of 
Creditor, 

The  neglect  of  executors  to  file  a  claim  against  the  estate,  presented 
to  them  for  allowance,  within  30  days  after  it  has  been  approved  and 
allowed  by  them  and  by  the  court,  as  required  by  Code  Civ.  Proc.  Cal. 
8  1497,  cannot  prejudice  the  rights  of  the  creditor. 

2.  Pledgb8— Effect  of  Pledgor's  Death— Right  of  Sale. 

The  provisions  of  Civ.  Code  Cal  §§  3001,  3002,  requiring  demand  to 
be  made  on  the  pledgor,  if  he  can  be  found  before  sale  of  a  pledge,  and 
that  actual  notice  of  the  sale  be  given  him,  do  not  change  the  general 
rule  that  the  right  and  lien  of  the  pledgee  survive  the  death  of  the 
pledgor,  and  that  in  such  case  he  may  sell  the  pledge  on  demand  for 
payment  made  on  the  executors  of  the  pledgor,  and  notice  to  them  of  the 
sale. 

8.  Same— Notice  of  Sale. 

Under  the  laws  of  California,  the  executors  of  a  deceased  pledgor,  and 
not  his  heirs,  are  the  proper  persons  upon  whom  to  serve  notice  of  sale 
of  the  pledge. 

4.  Same— Manner  of  Sale— California  Statute. 

Code  Civ.  Proc.  Cal.  I  1524,  relating  to  estates  of  decedents,  and 
providing  that  ''interests  in  personal  property  pledged  and  choses  in  ac- 
tion may  be  sold  in  the  same  manner  as  other  personal  property  when 
it  appears  for  the  best  interest  of  the  estate,"  merely  gives  the  executor 
or  administrator  the  right  to  sell  persona]  property  pledged  subject  to 
the  lien  of  the  pledgee,  which  it  recognizes  as  surviving,  and  does  not 
affect  the  pledgee's  right  to  sell  in  the  statutory  manner  upon  demand 
and  notice. 

5.  Same— Power  of  Sale— Effect  of  Pledgor's  Death. 

The  power  to  sell  a  pledge  is  one  conferred  by  statute  In  California, 
and,  being  coupled  with  an  interest,  and  one  which  may  be  exercised 
by  the  pledgee  in  his  own  name,  it  is  not  revoked  by  the  death  of  the 
pledgor,  although,  under  Civ.  Code  Cal.  $  2888,  the  title  to  the  property 
remains  in  the  pledgor. 
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6.  Save— Requisites  of  Notice. 

Under  the  requirements  of  the  California  statute  that  a  sale  of  pledged 
property  shall  be  made  "in  the  manner  and  upon  notice  to  the  public 
usual  at  the  place  of  sale,"  it  is  not  necessary  that  the  published  notice 
of  such  sale  shall  state  that  the  property  is  pledged,  or  that  it  is  the 
property  of  the  pledgor,  where  that  is  not  shown  to  be  usual  at  the 
place  of  sale. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

The  plaintiff  Id  error,  as  special  administratrix  of  the  estate  of  her  de- 
ceased husband,  Thomas  Bell,  brought  an  action  against  the  defendant  in 
error  for  damages  for  the  conversion  by  him  of  675  shares  of  the  capital 
stock  of  the  Bellingham  Bay  &  British  Columbia  Railroad  Company,  3,401 
shares  of  the  capital  stock  of  the  Black  Diamond  Coal  Mining  Company, 
and  3,435  shares  of  the  Bellingham  Bay  Improvement  Company.  The  com- 
plaint alleged  that  Thomas  BeU,  while  the  owner  of  said  shares,  pledged  the 
same,  together  with  a  promissory  note  which  he  held,  for  $29,262.18,  to  the 
Bank  of  California,  to  secure  his  liability  on  promissory  notes  to  that  bank 
in  the  sum  of  $50,000,  with  some  accrued  interest,  and  to  secure  the  further 
snms  of  $3,976.69  and  $3,859.10,  his  indebtedness  to  the  bank  on  certain 
other  shares  of  stock  in  other  corporations;  that  Thomas  Bell  died  on  Octo- 
ber 16,  1892;  "that  the  said  the  Bank  of  California  on  the  20th  day  of  July, 
1893,  duly  presented  to  the  executors  of  the  last  will  of  said  Thomas  Bell, 
deceased,  its  claim  against  said  estate,  duly  verified,  which  was  allowed 
and  approved  by  said  executors  on  the  20th  day  of  July,  1893,  and  by  the 
said  court  on  the  20th  day  of  July,  1893,  and  was  thereafter  filed  in  the 
matter  <tf  the  said  estate  on  the  31st  day  of  October,  1899";  that  on  March 
22,  1896,  the  bank  delivered  to  the  said  executors  its  written  demand  for 
the  payment  on  or  before  March  25,  1898,  of  the  portion  of  said  indebted- 
ness which  was  then  unpaid,  and  at  the  same  time  delivered  to  said  execu- 
tors a  written  notice  of  the  sale  of  the  said  shares  of  stock  so  pledged,  the 
sale  to  be  made  on  April  1,  1898,  by  public  auction;  that  the  bank  also 
caused  a  notice  of  said  proposed  sale  to  be  published  daily  in  a  newspaper 
of  general  circulation  published  in  said  city  and  county  from  March  26, 
1898.  to  March  31,  1898,  both  dates  inclusive;  that  on  April  1,  1898,  pur- 
suant to  said  notice,  the  bank  caused  all  of  said  shares  so  pledged  to  be 
sold  at  public  auction,  and  the  same  were  sold  on  said  day  to  the  defendant 
in  error  for  the  sum  of  $40,071.95;  that  thereupon  the  bank  delivered  on 
said  day  to  the  defendant  in  error  certificates  which  it  held  for  all  of  said 
shares,  and  the  defendant  in  error  delivered  and  surrendered  the  same  to  the 
respective  corporations  by  which  they  had  been  issued,  and  received  from 
said  corporations  new  certificates  in  his  own  name,  all  of  which  shares  he 
has  converted  to  his  own  use";  that  the  defendant  in  error  knew  and  had 
notice  of  the  said  demand,  notice,  and  sale,  and  publication  of  notice,  so 
made  by  the  bank,  and  of  the  contents  of  each  thereof;  and  that  no  other 
demand  of  payment  or  notice  of  sale  was  ever  given  or  made  or  published. 
To  this  complaint  the  defendant  in  error  demurred  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and,  the  plaintiff  in  error  having  declined  to  amend,  judg- 
ment was  entered  for  the  defendant  in  error. 

T.  Z.  Blakeman  and  Warren  Olney,  for  plaintiff  in  error. 
John  Flournoy,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Did  the  court  err  in  ruling  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ?    It  is  conceded  that  it  states 


Digitized  by  VjOOQ  IC 


106  69  C.  C.  A.  REPORTS. 

no  cause  of  action  unless  it  is  shown  by  the  allegations  thereof  that 
the  sale  of  the  shares  of  stock  to  the  defendant  in  error  was  void. 
The  plaintiff  in  error  contends  that  there  could  be  no  lawful  sale  of  the 
pledged  stock  until  after  the  bank's  claim  against  the  estate  had  been 
proven  and  allowed  by  the  probate  court,  and  that  the  complaint  shows 
that  the  claim  had  not  been  allowed  by  the  probate  court  at  the  date 
of  the  sale,  since  it  alleges  that  the  claim  was  filed  in  the  matter  of 
said  estate  on  October  31,  1899.  It  is  argued  that  the  claim  could 
not  have  been  approved  by  that,  court  more  than  30  days  prior  to  the 
-date  when  it  was  filed,  for  the  reason  that  section  1497  of  the  Code  of 
Civil  Procedure  requires  that  every  claim  allowed  by  the  executors 
and  approved  by  the  judge  of  the  superior  court  must  be  filed  within 
30  days  thereafter.  But  we  do  not  so  read  the  complaint.  It  dis- 
tinctly alleges  that  the  claim  of  the  bank  was  allowed  by  the  superior 
court  on  July  20,  1893.  If  it  was  not  filed  until  October  31,  1899, 
the  default,  if  any,  was  that  of  the  executors,  and  their  omission  can- 
not injuriously  affect  the  right  of  the  bank.  The  mere  failure  to  file 
the  claim  after  it  had  been  duly  approved  and  allowed  by  the  court 
could  not  prevent  the  executors  from  redeeming  the  stock,  or  from 
representing  the  estate  in  any  transaction  relating  thereto. 

It  is  contended  that  after  the  death  of  the  pledgor  the  bank  could 
only  procure  the  sale  of  the  pledged  property  by  a  proceeding  in  the 
probate  court,  since  sections  3001  and  3002  of  the  Civil  Code,  requir- 
ing that  a  demand  be  made  upon  the  pledgor,  "if  he  can  be  found," 
and  that  actual  notice  of  sale  be  given  him,  cannot,  in  the  event  of 
his  death,  be  complied  with,  for  the  reason  that  he  cannot  then  be 
found  or  served.  In  brief,  it  is  contended  that  the  provisions  of 
those  sections  of  the  Civil  Code  were  intended  to  furnish  a  remedy 
only  as  against  a  living  pledgor.  Is  this  their  true  construction? 
It  is  not  disputed  that  the  executors  were  substituted  to  the  right  of 
the  pledgor  in  the  right  to  redeem  the  pledged  property.  We  think 
that  if  the  right  and  lien  of  the  pledgee  survives  the  death  of  the 
pledgor — and  we  hold  that  it  does — it  must  necessarily  follow  that 
the  remedy  given  by  the  statute  in  the  absence  of  a  substituted  statu- 
tory remedy  also  survives.  The  plaintiff  in  error  produces  no  au- 
thority to  sustain  her  contention,  and  we  discover  nothing  in  the 
statutes  of  California  which  makes  the  law  of  that  state  in  regard 
to  pledges  different  in  this  respect  from  the  law  generally  applied 
to  that  subject.  In  Buffalo  German  Insurance  Co.  v.  Third  National 
Bank  (Sup.)  43  N.  Y.  Supp.  550,  it  was  held  that  a  pledge  subject 
to  sale  on  default  may  be  sold  after  the  pledgor's  death  on  demand  for 
payment  made  to  his  executors,  and  notice  to  them  of  the  sale.  The 
court  remarked  that  this  right  of  the  pledgors  "cannot  be  seriously 
■questioned." 

It  is  next  contended  that  even  if,  under  section  3002  of  the  Civil 
Code,  the  pledged  property  of  a  deceased  pledgor  can  be  sold  in  the 
manner  and  under  the  notice  prescribed  by  the  statute,  the  notice 
must  be  given,  not  to  the  executors  of  the  will,  but  to  the  testator's 
heirs  and  devisees.  To  admit  this  proposition  is  by  implication  to 
deny  the  right  of  the  plaintiff  in  error  to  institute  the  present  action. 
If  the  executor  has  the  right  to  represent  the  estate  in  this  proceed- 
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ing,  and  to  demand  damages  for  the  conversion  of  the  shares  of  stock, 
the  executor  was  the  proper  person  of  whom  to  demand  payment, 
-and  to  whom  to  give  notice  of  the  sale.  Under  the  laws  of  California, 
the  executor  represents  the  title  of  his  testator  in  administering  the 
assets  of  the  estate.  The  interest  of  the  heirs  to  pledged  property 
is  certainly  no  greater  than  their  interest  in  mortgaged  real  estate. 
In  Bayly  v.  Muehe,  65  Cal.  345,  3  Pac.  467,  4  Pac.  486,  it  was  held 
that  the  heirs  of  a  deceased  mortgagor  are  not  necessary  parties 
to  an  action  against  the  administrator  to  foreclose  the  mortgage. 
It  has  also  been  held  that  a  judgment  in  ejectment  against  the  ad- 
ministrator concludes  the  heirs,  although  they  were  not  parties  to  the 
action.  Cunningham  v.  Ashley,  45  Cal.  485 ;  De  Halpin  v.  Oxarart, 
58  Cal.  101. 

Reliance  is  placed  on  section  1524  of  the  Code  of  Civil  Procedure, 
which  provides: 

'Interests  In  personal  property  pledged  and  choses  in  action  may  be  sold 
in  the  same  manner  as  other  personal  property  when  it  appears  for  the  best 
interest  of  the  estate." 

It  is  argued  for  this  section  that  it  places  pledged  property  of  a 
decedent  within  the  operation  of  the  statute  respecting  the  adminis- 
tration of  estates,  and  that,  if  a  sale  of  such  property  be  had  upon 
demand  and  notice  after  the  death  of  the  pledgor,  it  is  done  in  contra- 
vention of  the  statute.  We  think  that  the  section  so  quoted  has  a 
meaning  directly  the  opposite  of  that  which  is  claimed  for  it.  It 
clearly  recognizes  the  possession  and  lien  of  the  pledgee  as  surviving 
the  death  of  the  pledgor.  Its  effect  is  to  permit  the  administrator  to 
sell  the  interest  of  the  estate  in  pledged  property  subject  to  the  lien. 
To  authorize  the  sale  subject  to  the  lien  is  to  declare  the  lien  a  sub- 
sisting one,  and  to  affirm  the  right  of  the  pledgee  to  pursue  the  remedy 
by  demand,  notice,  and  sale,  which  is  afforded  him  by  law.  It  is  to 
admit,  also,  that,  after  a  sale  by  the  administrator  subject  to  the  lien, 
the  pledgee  shall  still  possess  the  right  to  enforce  his  lien  in  the  only 
method  known  to  the  law — by  a  sale  had  upon  demand  and  notice. 
Section  1524  was  intended  only  to  confer  upon  the  administrator,  in 
addition  to  his  conceded  right  to  redeem  the  pledged  property,  the 
right  to  sell  the  same  subject  to  the  pledge — a  right  of  which  he  can 
avail  himself  only  before  such  time  as  the  pledgee  shall  have  taken 
steps  to  enforce  his  lien  by  selling  the  property.  Property  pledged 
by  the  decedent  is  not  property  of  the  estate  in  the  hands  of  the  ad- 
ministrator. This  must  necessarily  be  so.  The  lien  of  the  pledgee 
is  dependent  upon  possession.  If  possession  could  be  taken  by  the 
administrator,  the  lien  would  be  destroyed. 

It  is  argued  that,  conceding  that  the  bank  had  a  special  power  of 
sale  by  virtue  of  the  pledge,  the  power  was  revoked  by  the  death  of 
the  pledgor;  citing  Hunt  v.  Rousmanier,  Adm'r,  8  Wheat.  174,  5 
L.  Ed.  589.  That  was  a  leading  case,  in  which  it  was  held  that  a 
power  of  attorney,  containing  no  words  of  conveyance  or  assignment, 
hut  a  simple  power  to  sell  and  convey,  is  revoked  by  the  death  of  the 
grantor  thereof.  The  court  said:  "We  think  it  well  settled  that  a 
power  of  attorney,  though  irrevocable  during  the  life  of  the  party, 
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becomes  extinct  by  his  death."  But  the  court  recognized  an  exception 
to  the  rule  in  the  case  of  a  power  coupled  with  an  interest,  and,  for 
illustration  of  one  form  of  such  power,  said :  "A  power  to  A.  to  sell 
for  his  own  benefit  would  be  a  power  coupled  with  an  interest.,,  But 
it  is  said  that  an  express  power  to  sell  a  pledge  cannot,  in  California, 
be  coupled  with  an  interest,  since  the  title  to  the  pledge  remains  in 
the  pledgor.  The  laws  of  California  do  not  change  the  nature  of 
pledgee's  liens  as  recognized  at  common  law.  It  is  true  that  by  sec- 
tion 2888  of  the  Civil  Code,  which  provides,  "Notwithstanding  an 
agreement  to  the  contrary,  a  lien  or  a  contract  for  a  lien  transfers 
no  title  to  the  property  subject  to  the  lien/'  the  title  still  remains  in 
the  pledgor.  Nevertheless  section  2988  provides  as  follows:  "The 
lien  of  a  pledge  is  dependent  on  possession  and  no  pledge  is  valid 
until  the  property  pledged  is  delivered  to  the  pledgee  or  to  a  pledge- 
holder as  hereinafter  prescribed."  The  Supreme  Court  of  California 
has  held  that  a  trust  deed  is  mere  security,  and  that  the  death  of  the 
grantor  of  such  a  deed  does  not  revoke  the  power  of  sale  therein  con^ 
tained.  More  v.  Calkins,  95  Cal.  435,  30  Pac.  583,  29  Am.  St.  Rep. 
128.  In  Jones  on  Pledges,  §  631,  it  is  said:  "A  power  of  sale, 
whether  given  in  a  mortgage  or  in  a  pledge,  is  an  authority  coupled 
with  an  interest,  and  passes  to  the  pledgee's  representative."  In 
Schouler's  Executors  &  Administrators,  §  203,  it  is  said:  "Debts, 
on  the  other  hand,  owing  from  the  deceased,  and  secured  by  pledge 
or  mortgage  of  his  personal  property,  or  a  lien  thereon,  leaves  the 
surplus  as  general  assets  of  the  estate,  beyond  such  sum  as  may  be 
required  for  discharging  the  security."  The  power  vested  in  a  pledgee 
to  sell  pledged  property  is  not  a  power  granted  by  the  pledgor,  or  to 
be  exercised  in  his  name.  It  is  a  power  conferred  upon  the  pledgee 
by  statute — a  power  absolute  in  its  terms.  Said  the  learned  Chief 
Justice  in  Hunt  v.  Rousmanier:  "But  if  the  interest  or  estate  passes 
with  the  power,  and  vests  in  the  person  by  whom  the  power  is  to  be 
exercised,  such  person  acts  in  his  own  name."  The  power  is  not 
revoked  by  the  death  of  the  pledgor.  Section  1524,  Code  Civ.  Proc. 
It  is  urged  that  the  published  notice  of  the  sale,  as  shown  by  the 
complaint,  was  insufficient,  for  the  reason  that  it  did  not  state  that 
the  shares  to  be  sold  were  pledged  shares,  or  that  they  belonged  to 
the  estate  of  the  decedent.  We  are  unable  to  see  how  the  estate  of 
the  decedent  could  have  been  benefited  by  inserting  these  omitted  facts 
in  the  notice.  The  statute  provides  that  the  sale  of  such  property  shall 
be  made  "in  the  manner  and  upon  notice  to  the  public  usual  at  the 
place  of  sale."  It  does  not  otherwise  specify  what  the  notice  shall 
contain.  There  is  no  averment  in  the  complaint  that  the  notice  in 
this  case  was  not  the  notice  which  is  usual  at  the  place  of  sale.  The 
notice  to  the  executors  specified  the  shares,  and  stated  that  they  were 
the  shares  of  stock  pledged  by  the  decedent  to  secure  the  payment  of 
his  notes  to  the  bank,  describing  the  same.  The  published  notice 
described  the  shares,  and  gave  notice  that  they  were  to  be  sold  by 
public  auction  at  a  specified  time  and  place.  It  is  not  alleged  that, 
when  offered  for  sale,  any  information  concerning  the  stock  or  its 
ownership,  or  the  hypothecation  thereof,  was  withheld  from  the  bid- 
ders.    In  Earle  v.  Grant,  14  R.  I.  228,  230,  it  was  said: 
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"The  complainant  also  seeks  to  avoid  the  sale  because  the  advertisement, 
in  advertising  the  shares  for  sale,  did  not  name  either  the  pledgor  or  the 
pledgee.  It  does  not  appear  that  it  is  customary  to  give  names  in  such  ad- 
Tertisements.  No  case  is  cited  which  holds  that  it  is  necessary  to  give 
tbem." 

We  think  the  averments  of  the  complaint,  in  the  light  of  the  stat- 
utes applicable  thereto,  show  that  the  sale  was  valid  and  lawful.  Such 
being  the  case,  the  complaint  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  becomes  unnecessary,  therefore,  to  con- 
sider the  remaining  objection — that  the  plaintiff  in  error  in  her  com- 
plaint makes  no  tender  of  the  amount  of  the  debt  owing  to  the  bank. 

The  judgment  is  affirmed. 


(123  Fed.  2&) 

BUCKLEY  et  al.  v.  CRANE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  25,  1903.) 

No.  938. 

L  Appeal — Liability  on  Supersedeas  Bond— Effect  of  Modification   of 
Decree. 

A  decree  foreclosing  a  contract  for  the  sale  of  real  estate  gave  the  de- 
fendant until  January  1,  1899,  to  make  the  deferred  payments  under  the 
contract,  and  provided  that  in  default  a  writ  of  possession  should  issue. 
Defendant  appealed,  and  gave  a  supersedeas  bond,  conditioned,  inter  alia, 
for  the  payment  of  the  value  of  the  use  and  occupation  of  the  premises 
from  the  time  of  the  appeal  until  the  delivery  of  possession  to  com- 
plainant The  appellate  court  directed  the  modification  of  the  dejcree 
by  extending  the  time  for  performance  under  the  contract  to  November 
1st,  and  it  was  so  modified.  Held,  that  the  effect  of  such  modification 
was  to  keep  the  contract  in  force,  including  defendant's  right  of  posses- 
sion thereunder,  until  November  1st,  and  that  he  was  not  liable  on  his 
supersedeas  bond  for  the  value  of  the  use  and  occupation  prior  to  sucti 
time. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 
See  (C.  C.)  105  Fed.  401. 

Theodore  J.  Roche,  Sullivan  &  Sullivan,  and  D.  M.  Delmas,  for 
plaintiffs  in  error. 

Michael  Mullaney,  Charles  S.  Cushing,  William  Grant,  and  O.  K. 
Cushing,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

ROSS,  Circuit  Judge.  The  defendant  in  error,  Crane,  and  the 
plaintiff  in  error  Buckley  having  entered  into  a  contract  by  which 
Crane  contracted  to  sell  and  Buckley  to  purchase  of  him  a  certain 
tract  of  land,  and  certain  water,  water  rights,  and  rights  of  way,  into 
the  possession  of  which  Buckley  entered  under  the  contract,  and  paid  a 
portion  of  the  purchase  price,  but  thereafter  failed  to  make  other  pay- 
ments as  required  by  the  contract,  Crane  commenced  a  suit  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  Cali- 
fornia for  the  foreclosure  of  Buckley's  interest  in  the  property,  and 
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the  recovery  of  its  possession  from  him,  in  which  suit  the  court  on  the 
16th  day  of  November,  1898,  entered  a  decree  adjudging  the  com- 
plainant, Crane,  to  be  the  owner  in  fee  of  the  property  mentioned,, 
and  further  adjudging  and  decreeing — 

"That  all  the  rights,  interests,  and  claims  of  said  respondent,  Cornelius  F. 
Buckley,  in  and  to  said  real  property,  water  ditches,  water  rights,  and  rights 
of  way,  and  every  part  thereof,  have  been  and  are  forever  foreclosed  and 
terminated,  subject  only  to  the  equitable  privilege,  to  wit,  inasmuch  as  said 
respondent  has  made  some  payments  to  complainant  under  an  agreement 
dated  June  9,  A.  D.  1892,  mentioned  in  the  bill  of  complaint,  to  purchase 
said  real  property,  water  ditches,  water  rights,  and  rights  of  way,  notwith- 
standing his  failure  to  comply  with  the  provisions  of  said  agreement  as  to 
the  payment  of  the  remainder  of  said  purchase  price,  and  as  to  other  matter* 
therein  provided  to  be  performed,  this  court  decrees  as  equitable  that  the 
privilege  shall  be  and  hereby  is  given  to  said  respondent,  Cornelius  F.  Buck- 
ley, to  pay  to  said  complainant,  Henry  A.  Crane,  at  any  time  up  to  the  first 
(1st)  day  of  January,  A.  D.  one  thousand  eight  hundred  and  ninety-nine 
(1899),  the  unpaid  portion  of  said  purchase  price  of  said  property,  vte.,  sixty 
thousand  ($60,000)  dollars,  In  United  States  gold  coin,  and  interest  thereon  in 
like  gold  coin  from  the  18th  day  of  March,  A.  D.  one  thousand  eight  hundred 
and  ninety-four  (1894),  at  the  rate  of  nine  (9)  per  centum  per  annum,  until 
such  payment  is  made,  and  also  to  pay  to  said  complainant,  Henry  A.  Crane, 
all  taxes  and  assessments  levied  upon  or  against  said  property,  or  any  part 
thereof,  paid  by  him,  Henry  A.  Crane,  after  the  same  became  or  shaU  become 
delinquent,  including  penalties  and  costs  thereon,  and  interest  upon  the  whole 
at  the  rate  of  nine  (9)  per  centum  per  annum  from  the  time  of  payment 
thereof  by  said  Henry  A.  Crane,  and  also  to  pay  to  said  complainant,  Henry 
A.  Crane,  all  moneys  which  he  shaU  hereafter  expend  in  keeping  and  main- 
taining good  and  substantial  head  gates  at  the  heads  of  said  two  water 
ditches  herein  described,  upon  the  failure  of  said  respondent,  Cornelius  F. 
Buckley,  to  keep  and  maintain  such  head  gates  in  good  order,  and  interest 
upon  the  same  at  the  rate  of  nine  (9)  per  centum  per  annum  from  the  date 
of  such  expenditure  by  complainant,  Henry  A.  Crane;  and  upon  the  payment 
of  said  several  amounts  of  money  to  said  Henry  A.  Crane  on  or  before  said 
1st  day  of  January,  A.  D.  1899,  he  shall  convey  to  said  Cornelius  F.  Buckley 
said  real  property,  water  ditches,  water  rights,  and  rights  of  way  to  the  extent 
named,  and  as  provided  in  said  agreement  of  sale  and  purchase  dated  June 
9,  A.  D.  1892,  mentioned  in  the  bill  of  complaint  herein.  But  in  case  said 
respondent,  Cornelius  F.  Buckley,  shall  fail  to  pay  to  complainant,  Henry  A. 
Crane,  the  said  amounts  of  money  hereinbefore  designated  and  mentioned  on 
or  before  the  1st  day  of  January,  A.  D.  1899,  then  and  in  that  event  it  is 
ordered,  adjudged,  and  decreed  that  aU  the  rights,  Interests,  and  claims  of 
said  respondent,  Cornelius  F.  Buckley,  and  all  persons  and  parties  claiming 
under  him,  in  and  to  said  real  property,  water  ditches,  water  rights,  and 
rights  of  way,  and  every  part  thereof,  shall  be  forever  foreclosed  and  term- 
inated, and  that  said  Cornelius  F.  Buckley,  and  all  parties  claiming  under 
him,  be  removed  and  turned  out  of  and  from  the  possession,  use,  and  occupa- 
tion of  said  real  property,  water  ditches,  water  rights,  and  rights  of  way„ 
and  that  said  complainant,  Henry  A.  Crane,  or  his  legal  representatives,  be 
placed  in  and  restored  to  the  actual  and  exclusive  possession,  use,  and  oc- 
cupation of  said  real  property,  water  ditches,  water  rights,  and  rights  of  way, 
and  every  part  thereof,  and  thereafter  maintained  and  kept  in  said  possession, 
use,  and  occupation  thereof,  as  against  said  respondent,  Cornelius  F.  Buckley „ 
and  all  persons  and  parties  claiming  under  him,  and  that  respondent,  Cor- 
nelius F.  Buckley,  and  all  persons  and  parties  claiming  under  him,  are  and 
shall  continue  to  be  enjoined  and  forbidden  from  setting  up  or  asserting  any 
right,  interest,  or  claim  now  existing  in  or  to  said  real  property,  water 
ditches,  water  rights,  or  rights  of  way,  or  any  part  thereof.  And  unless  said* 
respondent  shall  place  on  file  herein  some  sufficient  and  satisfactory  evidence 
that  he  has  paid,  or  has  tendered,  and  is  able,  ready,  and  willing  to  pay,  ta 
said  complainant,  Henry  A.  Crane,  the  amounts  of  money  hereinbefore  pro- 
vided to  be  paid  for  the  purchase  of  said  property,  on  or  before  the  1st  day- 
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of  January,  A.  D.  1899,  it  is  ordered,  adjudged,  and  decreed  that  the  clerk 
of  this  court  do,  on  request  of  said  complainant,  Henry  A.  Crane,  or  of  his 
counsel,  issue  a  suitable  and  sufficient  order  or  writ  to  the  marshal  of  this 
court,  and  under  the  seal  thereof,  to  remove  said  respondent,  Cornelius  F. 
Buckley,  from  the  possession,  use,  and  occupation  of  said  real  property,  water 
ditches,  water  rights,  and  rights  of  way,  and  to  place  complainant,  Henry 
A.  Crane,  or  his  legal  representatives,  in  the  exclusive  possession,  use,  and  oc- 
cupation thereof." 

Buckley  thereupon  applied  for  and  was  granted  an  appeal  from 
that  decree  to  this  court,  and,  as  is  recited  in  the  supersedeas  bond, 
being  "desirous  of  staying  the  execution  of  the  said  judgment  so  ap- 
pealed from,  in  so  far  as  it  relates  to  the  possession  of  the  land  and 
premises  involved  therein,  and  desirous  of  staying  the  execution  of 
said  judgment  or  decree  so  appealed  from  in  so  far  as  it  relates  to  the 
costs  awarded  to  the  complainant  therein,"  executed,  with  his  co- 
plaintiffs  in  error  herein,  Spreckels  and  Hopkins,  as  his  sureties,  the 
supersedeas  bond  which  is  the  subject  of  the  present  action ;  the  con- 
dition of  such  bond  being — 

"That  if  the  said  C.  F.  Buckley  shall  prosecute  his  appeal  to  effect,  and  shall 
answer  all  damages  and  costs  that  have  been  and  shall  be  awarded  against 
him  if  he  fails  to  make  his  appeal  good,  and  if  he  shall  answer  all  damages 
that  shall  accrue  to  the  said  respondent  by  reason  of  the  value  of  the  use 
and  occupation  of  the  land  and  premises  from  the  time  of  said  appeal  until 
the  delivery  of  possession  thereof  to  said  Henry  A.  Crane,  and  from  all  waste 
committed  thereon,  then  the  above  obligation  to  be  void,  else  to  remain  in  full 
force  and  effect." 

On  the  2d  day  of  October,  1899,  this  court  gave  its  judgment  (97 
Fed.  980,  38  C.  C.  A.  688)  affirming  the  decree  of  the  Circuit  Court 
of  November  16,  1898,  which  decision  of  affirmance  was,  on  a  peti- 
tion for  a  rehearing  of  the  cause,  modified  by  this  court  in  this 
language : 

"The  record  does  show  that  the  appellant  [Buckley]  made  large  payments 
under  the  contract,  and  that  he  has  made  other  large  expenditures  in  the 
improvement  of  the  property  which  was  the  subject  of  the  contract.  It  is 
also  true  that  the  sums  remaining  due  from  the  appellant  under  the  contract 
were  large.  These  payments,  the  decree  of  the  court  below,  which  was  en- 
tered on  the  16th  day  of  November,  1898,  required  to  be  made  prior  to  Janu- 
ary 1,  1899,  in  order  that  the  rights  and  interests  of  the  appellant  in  the 
property  be  saved,  which  were  by  the  decree  otherwise  forever  foreclosed  and 
ended.  Under  the  circumstances  appearing  in  the  record,  this  court  is  of 
the  opinion  that  it  is  equitable  and  just  to  allow  the  appellant  until  the  1st 
day  of  November,  1899,  within  which  to  make  the  payments  required  by  the 
decree  from  which  the  appeal  is  taken,  and  accordingly  it  is  ordered  that  the 
judgment  of  this  court  entered  herein  on  the  2d  day  of  October,  1899,  be,  and 
hereby  is,  so  modified  as  to  read:  'Cause  remanded  to  the  court  below,  with 
directions  to  substitute  for  the  1st  day  of  January,  1899,  the  1st  day  of  No- 
vember, 1899,  within  which  the  payments  therein  provided  for  are  permitted 
to  be  made,  and  as  so  modified  the  decree  is  anlrmed.'  " 

Thereafter  the  mandate  of  this  court  issued  to  the  lower  court,  by 
which  that  court  was  directed  to  modify  its  decree  by  substituting 
for  the  1st  day  of  January,  1899,  the  1st  day  of  November,  1899, 
within  which  the  payments  therein  provided  for  were  permitted  to  be 
made.  Pursuant  to  that  writ,  the  Circuit  Court  made  and  entered 
its  final  decree,  containing  this  provision : 

•It  is  hereby  ordered,  adjudged,  and  decreed  that  the  former  decree  of  this 
court,  made  and  entered  herein  on  the  16th  day  of  November,  1898,  be  and 
toe  same  is  hereby  modified  by  substituting  for  the  words  and  figures  'first 
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(1st)  day  of  January,  one  thousand  eight  hundred  and  ninety-nine,'  where  the 
same  occur  on  pages  4,  5,  and  6  of  said  former  decree,  the  words  and  figures 
•first  (1st)  day  of  November,  1899/  " 

The  effect  of  this  modifying  decree  was  to  substitute  the  ist  day  of 
November,  1899,  *or  the  lst  day  °*  January,  1899,  wherever  it  oc- 
curred in  the  original  decree. 

The  present  action  was  commenced  by  the  defendant  in  error 
against  Buckley  and  his  sureties,  the  plaintiffs  in  error,  to  recover 
the  alleged  value  of  the  use  and  occupation  of  the  property  men- 
tioned, and  for  waste  alleged  to  have  been  committed  by  Buckley 
thereon  from  the  ist  day  of  January,  1899,  to  the  4th  day  of  Novem- 
ber, 1899.  The  costs  of  the  action  were  not  involved,  as  they  had 
been  paid.  Upon  the  trial  in  the  court  below,  it  was  shown  that  Buck- 
ley failed  to  make  the  deferred  payments  within  the  time  fixed  by 
the  decree  as  modified,  or  at  all,  and  that  the  possession  of  the  prem- 
ises was  not  given  Crane  until  November  4,  1899. 

As  will  have  been  seen,  the  purpose  of  the  bond  sued  on  was 
the  staying  of  the  execution  of  the  decree  appealed  from,  in  so  far 
as  it  related  to  the  possession  of  the  land  and  premises  involved 
therein,  and  in  so  far  as  it  related  to  the  costs  awarded  to  the  com- 
plainant therein;  and  its  condition  was  that  Buckley  should  prose- 
cute his  appeal  to  effect,  and  answer  all  damages  and  costs  awarded 
against  him  in  the  event  he  should  fail  to  make  his  appeal  good,  and 
pay  all  damages  that  should  accrue  to  the  respondent,  Crane,  by 
reason  of  the  value  of  the  use  and  occupation  of  the  land  and  prem- 
ises from  the  time  of  the  appeal  until  the  delivery  of  possession  there- 
of to  him,  and  for  all  waste  committed  thereon. 

We  do  not  understand  the  learned  counsel  for  plaintiffs  in  error 
to  deny  that  for  the  waste,  and  for  the  value  of  the  use  and  occupa- 
tion of  the  premises  by  Buckley  after  the  expiration  of  the  time  fixed 
by  the  modified  decree,  within  which  he  was  allowed  to  complete 
the  payment  for  the  property,  the  plaintiffs  in  error  are  liable ;  but  he 
insists  that,  for  the  use  and  occupation  of  the  premises  by  Buckley 
up  to  the  expiration  of  that  time,  neither  he  nor  his  sureties  are 
responsible  on  the  bond.  Instructions  to  that  effect  were  requested 
by  the  plaintiffs  in  error,  and  refused  by  the  court  below,  and,  in- 
stead, the  jury  was  instructed  that  the  plaintiff  in  the  action  (defend- 
ant in  error  here)  was  entitled  to  recover  upon  the  bond  the  vahie 
of  the  use  and  occupation  of  the  land  and  premises  from  January  1, 
1899,  which  was  the  time  fixed  by  the  Circuit  Court  in  the  decree 
as  originally  entered,  within  which  Buckley  was  permitted  to  com- 
plete his  payments  for  the  land  and  premises,  and  secure  title  thereto. 
The  theory  of  the  court  evidently  was  that  it  was  apparent  from  the 
original  decree,  as  indeed  it  is,  that  Buckley  was,  under  the  contract 
of  sale  and  purchase,  put  into  possession  of  the  premises,  and  was 
entitled  to  their  use  and  occupation  during  the  life  of  the  contract. 
According  to  the  decree  as  originally  entered,  that  life  ended  January 
1,  1899,  unless  Buckley,  prior  thereto,  complied  with  the  conditions 
of  the  decree. 

It  is  true  that  this  court,  by  its  judgment  first  given,  affirmed  that 
decree,  but  upon  a  petition  for  a  rehearing  it  reconsidered  its  judg- 
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ment,  and  directed  the  court  below  to  modify  the  judgment  from 
which  the  appeal  was  taken  by  substituting  for  the  ist  day  of  January, 
1899,  the  ist  day  of  November  of  the  same  year,  which  was  done; 
thus  extending  the  time  within  which  Buckley  was  permitted  to  make 
the  deferred  payments  and  secure  the  title  to  the  property  contracted 
for,  and,  in  effect,  keeping  in  force  the  provisions  of  the  agreement, 
including  the  right  of  possession  of  the  premises  in  Buckley  until 
the  day  last  named.  This  was  a  substantial  modification  of  the  orig- 
inal decree  of  the  Circuit  Court,  gained  by  virtue  of  the  appeal, 
which  cannot,  therefore,  be  properly  said  to  have  been  without  effect. 
We  are  of  the  opinion  that  the  defendant  in  error  was  no  more  en- 
titled to  recover  the  value  of  the  use  and  occupation  of  the  premises 
in  question  during  the  enlarged  time  finally  granted  Buckley  within 
which  to  make  good  his  covenants,  than  for  the  period  of  grace  first 
fixed  by  the  trial  court,  in  respect  of  which  the  defendant  in  error 
asserts  no  right  even  in  his  complaint. 
The  judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 


(123  Fed.  83.) 

WESTERN  UNION  TELEGRAPH  CO.  v.  PENNSYLVANIA  R.  CO. 

PENNSYLVANIA  R.  CO.  et  al.  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  19,  1903.) 

Nos.  31, 14. 

L  Landlord  and  Tenant— None*  to  Quit — Waiver. 

Pursuant  to  the  action  of  its  board  of  directors,  a  railroad  company,  by 
Its  president  and  secretary,  served  notice  on  a  telegraph  company  of  the 
termination  of  a  lease  under  which  the  latter  company  had  maintained 
its  lines  on  the  right  of  way  of  the  railroad  for  20  years,  and  requiring 
It  to  remove  its  poles  and  wires  from  such  right  of  way.  By  the  terms 
of  the  lease  the  telegraph  company  had  six  months  within  which  to  make 
the  removal,  and  during  that  time  the  payment  of  rent  by  it  was  ex- 
pressly waived.  Held,  that  a  payment  of  rent  voluntarily  made  after  the 
notice  by  the  treasurer  of  the  telegraph  company  in  the  usual  course,  and 
accepted  by  the  comptroller  of  the  railroad  company,  did  not  constitute 
a  waiver  by  such  company  of  the  notice;  it  not  appearing  that  such  was 
the  intention,  or  that  the  comptroller  had  authority  to  make  such  waiver 
if  he  had  so  intended. 

2.  Telegraph  Companies— Lease  op   Right  of   Way—Right   to  Continue 
Occupancy  after  Expiration. 

A  telegraph  company  which  had  occupied  with  its  lines  the  right  of 
way  of  a  railroad  under  a  lease  which  in  express  terms  required  such 
company  to  remove  its  poles  and  wires  after  its  termination,  on  notice 
by  the  railroad  company,  has  no  contractual  right  to  continue  its  oc- 
cupancy after  the  lease  has  terminated  and  the  notice  of  removal  has 
been  given  for  the  required  length  of  time. 

8.  Eminent  Domain — Exercise  of  Right  by  Corporation— Land  Devoted  to 
Another  Public  Use. 

The  right  of  eminent  domain  may  be  exercised  by  a  corporation  only 
when  granted  in  express  terms  or  by  necessary  implication,  and  property 
held  and  used  by  one  corporation  for  a  public  purpose  cannot  be  ap- 
propriated by  another  for  its  use  without  authority  clearly  expressed,  or 
which  may  be  implied  from  the  fact  that  the  use  claimed  is  absolutely 

13.  See  Eminent  Domain,  vol.  18,  Cent.  Dig.  §f  115. 
WO.C.Aw-6 
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necessary  to  the  accomplishment  of  the  purpose  for  which  the  claimant 
corporation  was  created. 

4  Same— Telegraph  Companies— Pennsylvania  Statute. 

Act  Pa.  March  24,  1849  (P.  L.  239,  §  5),  chartering  the  Atlantic  &  Ohio 
Telegraph  Company  and  authorizing  It  "to  erect  and  construct  works, 
edifices,  fixtures  and  structures  along  and  across  any  of  the  roads,  high- 
ways, streets  and  waters  within  the  state,"  but  which  contained  no  pro- 
vision for  payment  of  compensation  therefor,  was  a  grant  of  right  of 
way  over  such  roads,  etc.,  as  belonged  to  the  state,  and  did  not  confer 
authority  to  condemn  right  of  way  for  its  lines  over  the  right  of  way  of 
a  railroad,  which  is  not  a  "highway"  in  the  sense  in  which  the  word  is 
used  therein. 

6.  Same— Federal  Statute. 

Act  July  24,  1866,  14  Stat.  221,  c.  230,  which  authorizes  any  telegraph 
company  accepting  its  provisions  to  construct,  maintain,  and  operate 
lines  of  telegraph  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  as  construed  by  the  Supreme  Court,  does  not  confer  au- 
thority on  such  telegraph  companies  to  condemn  right  of  way  for  their 
lines  over  private  property. 

In  Error  to  and  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania  and  the  District  of  New 
Jersey. 

For  opinion  below,  see  120  Fed.  362,  981. 

Rush  Taggart,  John  F.  Dillon,  and  Richard  Vliet  Lindaburyt  for 
Telegraph  Co. 
John  G.  Johnson,  for  Railroad  Co. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BRAD- 
FORD,  District  Judge. 

DALLAS,  Circuit  Judge.  These  two  cases  are  parts  of  one  and 
the  same  controversy.  They  were  argued  together,  and  may  be  dis- 
posed of  in  a  single  opinion.  One  of  them  is  before  this  court  upon  a 
writ  of  error  to  an  order  of  the  Circuit  Court  for  the  Western  District 
of  Pennsylvania,  made  January  20,  1903,  dismissing  a  petition  by 
which  the  Western  Union  Telegraph  Company  sought  to  acquire  by 
condemnation  the  use  of  the  right  of  way  of  the  Pennsylvania  Railroad 
Company  and  its  branches  for  the  telegraph  company's  lines  of  tele- 
graph. The  other  is  an  appeal  from  a  decree  of  the  Circuit  Court  for 
the  district  of  New  Jersey,  made  upon  January  21,  1903,  awarding  an 
injunction  restraining  the  Pennsylvania  Railroad  Company  and  others 
from  interfering  with  the  telegraph  lines  of  the  Western  Union  Tele- 
graph Company  upon  the  right  of  way  of  the  railroad  company. 

The  situation  of  the  parties,  and  their  relation  to  each  other,  at  the 
time  these  proceedings  were  instituted,  may  be  briefly  indicated.  On 
June  20,  1864,  the  Pennsylvania  Railroad  Company  contracted  with 
the  Atlantic  &  Ohio  Telegraph  Company  for  the  use  by  the  latter  of 
the  right  of  way  of  the  railroad  company  for  a  telegraph  line,  and  the 
line  which  was  accordingly  constructed  was  thereafter  operated  by  the 
Western  Union  Telegraph  Company,  as  lessee  of  the  Atlantic  &  Ohio 
Telegraph  Company.  On  September  20,  1881,  however,  the  Western 
Union  Telegraph  Company  itself  entered  into  a  contract  with  the 
Pennsylvania  Railroad  Company,  and  under  this  last-mentioned  con- 
tract the  lines  of  that  telegraph  company  over  and  along  the  right  of 
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way  of  the  railroad  company  have  since  been  maintained  and  operated. 
This  contract,  which  by  its  terms  was  to  continue  in  force  for  20  years 
from  its  date,  contained  the  following  provisions : 

"Sixteenth.  If  no  new  agreement  be  made  by  the  parties  hereto,  the  tele- 
graph company  shall  at  the  termination  of  this  contract,  or  at  any  time  there- 
after, upon  receiving  written  notice  from  the  railroad  company,  remove  within 
six  months  from  the  receipt  of  said  notice,  ail  of  Its  poles  and  wires  and  leave 
the  property  of  the  railroad  company  in  good  condition  and  free  from  the  en- 
cumbrance thereof  to  the  satisfaction  of  the  general  manager,  or  other  proper 
officer  of  the  railroad  company,  and  if  not  so  removed  the  railroad  company 
may  remove  them  at  the  expense  of  the  telegraph  company:  provided,  how- 
ever, that  the  payment  agreed  to  be  made  by  the  telegraph  company  to  the 
railroad  company  in  the  sixth  clause  hereof,  and  by  the  railroad  company  in 
the  eighth  clause,  shall  not  apply  to  the  said  six  months,  the  companies  re- 
spectively hereby  expressly  agreeing  to  waive  the  same.  *  *  *  Any  ease- 
ment or  right  of  way  heretofore  acquired  by  the  telegraph  company  upon  any 
of  the  roads  embraced  in  this  agreement,  either  directly  by  contract  or  by 
assignment  of  contracts  or  agreements  made  by  other  companies  with  the  rail- 
road company,  or  with  any  of  the  companies  whose  roads  or  property  are 
embraced  in  the  schedule  hereto  attached,  is  hereby  relinquished  and  aban- 
doned, and  the  rights  and  easements  of  the  telegraph  company  upon  the  right 
of  way  of  said  railroad  company  shall  be  such  only  as  are  granted  by  this 
agreement,  and  shall  cease  with  its  termination." 

On  May  15,  1902,  the  railroad  company  gave  a  written  notice  to  the 
telegraph  company,  as  follows : 

"Pennsylvania   Railroad   Company. 

"Philadelphia,  15th  May,  1902. 
"Mr.  Robert  C.  Clowry,  Prest.  Western  Union  TeL  Co.,  New  York  City. 
My  Dear  Sir: — In  pursuance  of  action  taken  by  the  board  of  directors  of  this 
company  on  14th  May,  1902,  I  send  the  enclosed  notice.    Kindly  acknowledge 
receipt,  and  oblige,  Very  truly  yours, 

"[Signed]  Lewis  Neilson,  Secretary. 

"To  the  Western  Union  Telegraph  Company:  You  are  hereby  notified  to 
remove  within  six  (6)  months  from  the  1st  day  of  June,  1902,  all  of  your  poles, 
wires  and  property  from  the  right  of  way  and  property  of  this  company  and 
of  the  other  companies  named  in  a  certain  agreement  between  this  company 
and  you  dated  the  twentieth  day  of  September,  Anno  Domini  1881  (a  copy 
whereof  is  hereto  attached),  or  named  in  any  addition,  or  additions,  supple- 
ment or  supplements,  written  or  verbal,  to  said  contract,  and  to  leave  the 
property  of  this  company  and  of  the  other  companies  referred  to  in  good 
condition  and  free  from  the  encumbrance  of  your  said  poles,  wires,  and  other 
property,  to  the  satisfaction  of  the  general  manager  of  this  company.  And 
you  are  also  notified  that  if  not  so  removed  and  such  property  left  in  said 
good  condition  by  you,  this  company  will,  at  your  expense,  cause  your  said 
poles,  wires  and  other  property  occupying  the  right  of  way  or  property  of 
this  and  the  other  companies  referred  to,  to  be  removed  and  said  property 
left  In  good  condition  free  from  the  encumbrances  of  the  said  wires,  poles, 
and  other  property,  to  the  satisfaction  of  the  general  manager  of  this  com- 
pany. 

"In  witness  whereof,  the  said  the  Pennsylvania  Railroad  Company  has 
caused  its  corporate  seal  to  be  hereunto  affixed,  duly  attested  by  the  signature 
of  its  proper  officers,  this  fourteenth  day  of  May,  Anno  Domini  1902. 

"The  Pennsylvania  Railroad  Company, 
"By  [Signed]  A.  J.  Cassatt,  President 

"Attest:    [Signed]  Lewis  Neilson,  Secretary.     [Seal.]" 

On  June  20,  1902,  the  telegraph  company  sent  to  the  railroad  com- 
pany $6,250,  "payment  due  June  20,  1902,  as  per  contract,"  and  this 
sum  the  railroad  company's  comptroller  accepted.    It  does  not  appear, 
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however,  that  he  either  intended  or  was  authorized  to  waive  the  no- 
tice of  May  15,  1902,  which,  it  will  be  observed,  had  been  ordered  by 
the  board  of  directors  of  the  railroad  company,  and  was  given  under 
its  corporate  seal,  attested  by  the  signature  of  its  president  and  sec- 
retary. Moreover,  this  remittance  did  not  relate  to  a  time  extending 
beyond  that  within  which  the  notice  had  required  that  the  removal 
should  be  effected,  but  covered  a  period  during  the  running  of  the 
notice,  when  the  telegraph  company  was,  under  the  contract,  entitled 
to  continue  its  occupation  without  payment  of  rent.  In  short,  a  sum 
of  money  which  was  not  demanded  nor  demandable  was  voluntarily 
paid,  not  in  extension  of  the  term,  but  upon  the  erroneous  assumption 
that  it  was  due  "as  per  contract";  and  although  a  minor  officer  or 
agent  of  the  railroad  company  inadvertently  accepted  this  payment, 
the  notice  which  had  been  previously  given  was  not,  in  our  opinion, 
in  any  way  affected  thereby.  On  June  25,  1902,  the  Pennsylvania 
Railroad  Company  entered  into  a  contract  with  the  Postal  Telegraph- 
Cable  Company,  granting  to  that  company  certain  pole  facilities  upon 
the  railroad  company's  right  of  way  for  15  years,  and  the  continued 
presence  of  the  Western  Union  Company's  lines  thereon  conflicts 
with  the  provisions  and  purposes  of  that  contract. 

The  decree  in  the  district  of  New  Jersey  was  not  made  upon  the 
merits,  but  upon  the  ground  that  it  would  result  in  irreparable  injury 
to  no  one,  and  might  soon  be  reviewed  upon  appeal,  whereas  an  order 
refusing  an  injunction  would  have  entailed  much  loss  to  the  telegraph 
company,  and  could  not  have  been  appealed  from.  But  now,  as  to 
both  cases,  the  substantial  rights  of  the  parties  are  for  determination, 
and  to  their  consideration  we  accordingly  proceed. 

The  controlling  question  may  be  plainly  stated.  It  is  this:  Has 
the  telegraph  company  a  contractual  right  to  maintain  its  telegraph 
lines  upon  and  over  the  right  of  way  of  the  railroad  company,  or  can 
it,  independently  of  contract,  acquire  such  right  by  condemnation? 
The  first  part  of  this  inquiry  admits  of  but  one  answer.  The  con- 
tract of  September  20,  1881,  expressly  canceled  all  contracts  there- 
tofore made,  and  declared  that  any  easement  or  right  of  way  there- 
tofore acquired  by  the  telegraph  company  was  relinquished  and  aban- 
doned, and  that  the  rights  and  easements  of  the  telegraph  company 
upon  the  right  of  way  of  the  railroad  company  should  be  such  only 
as  were  granted  by  that  agreement,  and  should  cease  with  its  termina- 
tion. Hence,  as  the  agreement  had  terminated  when,  in  precise  ac- 
cordance with  its  terms,  the  notice  to  remove  within  six  months  from 
the  first  day  of  June,  1902,  was  given,  it  is  manifest  that  no  right  of 
occupancy,  founded  thereon,  could  exist  beyond  December  1,  1902. 

If  the  asserted  right  of  condemnation  exist,  it  must  be  because  it  is 
conferred  either  by  state  law  or  by  act  of  Congress.  As  to  the  law 
of  New  Jersey  there  is  no  question,  the  learned  counsel  of  the  tele- 
graph company  conceding  that,  as  to  that  state,  the  right  claimed  rests 
upon  the  act  of  Congress  hereafter  referred  to,  although  "the  method 
of  making  that  right  effective"  is  provided  by  the  state  statute.  But, 
as  respects  the  state  of  Pennsylvania,  it  is  contended  that  its  law  not 
only  provides  the  mode  of  procedure,  but  also  vests  in  the  telegraph 
company  the  right  to  condemn  which  it  asserted  in  the  Circuit  Court 
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for  the  Western  District  of  that  state.     We  cannot  sustain  this  con- 
tention.    It  is  based  upon  the  supposition  that  the  railroad  company's 
right  of  way  is  subject  to  appropriation  under  the  authority  given 
to  the  Atlantic  &  Ohio  Telegraph  Company,  by  its  charter,  "to  erect 
and  construct  works,  edifices,  fixtures,  and  structures  along  any  of 
the  roads,  highways,  streets,  and  waters   within  this   state."     But 
though  a-  railroad  is,  no  doubt,  a  "highway,"  it  is  quite  clear,  we  think, 
that  it  is  not  a  highway  to  which  this  grant  of  authority  is  applicable. 
Railroads  are,  it  is  true,  subject  to  use  for  the  public  benefit,  and  in 
that  sense  they  are  public  highways ;  but  they  are  owned,  not  by  the 
public,  but  by  corporations,  which,  so  far  at  least  as  ownership  is  con- 
cerned, are  private  corporations.     Consequently  it  could  not  have  been 
intended  that  they  should  be  to  any  extent  taken  without  compensa- 
tion, and  yet  no  provision  for  compensation  was  made  with  respect 
to  highways,  although  for  any  "land"  that  should  be  occupied  it  was 
expressly  provided  that,  if  the  parties  could  not  agree,  proceedings 
might  be  taken  to  determine  "the  price  or  compensation  to  be  paid 
*    *    *     for  such  land  taken  or  used,  or  the  damages  done  thereto." 
The  distinction  thus  made  is  obvious,  and  the  reason  for  making  it  is 
apparent.     Nothing  was  said  as  to  compensation  for  roads,  highways, 
streets,  or  waters,  because  those  in  contemplation  were  only  such 
as  the  state  itself  owned,  and  the  use  of  which  it  might  therefore 
grant  without  exacting  any  recompense,  whereas  in  delegating  the 
power  of  eminent  domain — to  appropriate  "lands" — the  requirem^  i 
of  compensation  was  necessarily  imposed.    But,  even  if  the  authority 
given  to  occupy  highways  was  not  manifestly  limited — as  we  think  it 
was — to  the  public  highways  of  the  commonwealth,  it  is  at  least  cer- 
tain that  no  authority  to  enter  upon  the  right  of  way  of  railroads 
was  plainly  and  distinctly  granted,  and  it  is  well  settled  that  the  right 
of  eminent  domain  may  be  exercised  by  a  corporation,  in  any  case, 
only  when  granted  in  express  terms  or  by  necessary  implication,  and 
that  property  held  and  applied  by  one  corporation  for  a  public  use 
cannot  be  appropriated  by  another  for  its  use  without  authority  clearly 
expressed,  or  which  may  be  implied  from  the  fact  (which  in  this  case 
does  not  exist)  that  the  use  claimed  is  absolutely  necessary  to  the 
accomplishment  of  the  purpose  for  which  the  claimant  corporation 
was  created.     Penna.  R.  R.  Co.'s  Appeal,  93  Pa.   150;    Pittsburgh 
Junction  R.  R.  Co.'s  Appeal,  122  Pa.  511,  6  Atl.  564,  9  Am.  St.  Rep. 
128;   Sharon  Ry.  Co.'s  Appeal,  122  Pa.  533,  17  Atl.  234,  9  Am.  St. 
Rep.  133 ;   Groff's  Appeal,  128  Pa.  621,  18  Atl.  431 ;  Perry  Co.  R.  R. 
v.  N.  &  S.  V.  R.  R.  Co.,  150  Pa.  193,  24  Atl.  709;  Phillips  v.  D.  W. 
&  P.  R.  R.  Co.,  78  Pa.  177;   Glover  v.  Boston,  14  Gray,  282. 

But  it  is  further  insisted  that  the  telegraph  company  having  ac- 
cepted the  act  of  Congress  of  July  24,  1866,  14  Stat.  221,  c.  230,  en- 
titled "An  act  to  aid  in  the  construction  of  telegraph  lines,  and  to 
secure  to  the  government  the  use  of  the  same  for  postal,  military, 
and  other  purposes,"  "the  actual  appropriation  of  the  railroads  of  the 
Pennsylvania  Railroad  Company  to  the  use  of  the  Western  Union 
Telegraph  Company"  is  thereby  effected.  That  part  of  the  statute 
which  is  relied  upon  in  support  of  this  proposition  is  set  out  in  the 
brief  of  the  telegraph  company  as  follows: 
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"That  any  telegraph  company,  now  organized  or  which  may  hereafter  be 
organized  under  the  laws  of  any  state  in  this  Union,  shall  have  the  right  to 
construct,  maintain  and  operate  lines  of  telegraph  *  *  *  over  and  along 
any  of  the  military  or  post-roads  of  the  United  States,  which  have  been  or 
may  hereafter  be  declared  such  by  act  of  Congress:  *  *  *  provided,  that 
such  lines  of  telegraph  shall  be  so  constructed  and  maintained  as  not  to 
*    *    *    Interfere  with  the  ordinary  travel  on  such  military  or  post  roads." 

If  the  question  of  construction  thus  presented  were  an  open  one, 
we  could  not  yield  our  assent  to  the  contention  of  the  learned  counsel 
of  the  telegraph  company  with  respect  to  it.  But  it  is  not  an  open 
one.  In  Pensacola  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  24  L. 
Ed.  708,  Mr.  Chief  Justice  Waite,  referring  to  this  act  of  Congress, 
said: 

'It  gives  no  foreign  corporation  the  right  to  enter  upon  private  property 
without  the  consent  of  the  owner  and  erect  the  necessary  structures  for  its 
business;  but  It  does  provide  that  whenever  the  consent  of  the  owner  is 
obtained,  no  state  legislation  shall  prevent  the  occupation  of  post  roads  Tor 
telegraph  purposes  by  such  corporations  as  are  willing  to  avail  themselves 
of  the  privileges.  *  *  *  No  question  arises  as  to  the  authority  of  Congress 
to  provide  for  the  appropriation  of  private  property  to  the  uses  of  the  tele- 
graph, for  no  such  attempt  has  been  made.  The  use  of  public  property  alone 
is  granted.  If  private  property  is  required,  It  must,  so  far  as  the  present 
legislation  is  concerned,  be  obtained  by  private  arrangement  with  its  owner. 
No  compulsory  proceedings  are  authorized." 

The  meaning  of  this  language  is  too  plain  for  question.  If  the 
interpretation  which  it  attaches  to  the  statute  is  to  be  accepted,  that 
which  the  telegraph  company  asks  this  court  to  put  upon  it  is,  of 
course,  impossible.  But  we  are  asked  to  disregard  the  parts  of  the 
opinion  above  quoted,  and  other  of  its  statements  of  like  import,  upon 
the  ground  that  they  "are  mere  dicta."  This  we  decline  to  do.  Care- 
ful reading  of  the  whole  report  of  the  case  has  satisfied  us  that  in  de- 
ciding it  the  Supreme  Court  thoroughly  considered  the  statute  and 
the  scope  of  the  authority  conferred  by  it,  and  that  in  saying  that 
"no  compulsory  proceedings  are  authorized"  by  it  the  Chief  Justice 
deliberately  and  advisedly  spoke  for  the  other  members  of  the  court 
as  well  as  for  himself.  That  it  settled  the  law  was  distinctly  declared 
in  Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  178  U.  S.  243, 
20  Sup.  Ct.  869,  44  L.  Ed.  1052,  where,  in  an  opinion  by  the  present 
Chief  Justice,  it  was  said : 

"It  was  not  argued  by  counsel  for  the  telegraph  company  that  the  telegraph 
company  had  any  right  under  the  statute,  and  independently  of  the  contract, 
to  maintain  and  operate  this  telegraph  line  over  the  railroad  company's  prop- 
erty; and  it  has  been  long  settled  that  that  statute  did  not  confer  on  telegraph 
companies  the  right  to  enter  on  private  property  without  the  consent  of  the 
owner,  and  erect  the  necessary  structures  for  their  business;  'but  it  does 
provide  that,  whenever  the  consent  of  the  owner  is  obtained,  no  state  legis- 
lation shall  prevent  the  occupation  of  post  roads  for  telegraph  purposes  by 
such  corporations  as  are  willing  to  avail  themselves  of  its  privileges.'  Pensa- 
cola Telegraph  Company  v.  Western  Union  Telegraph  Company,  96  U.  S.  1 
(24  L.  Ed.  708].  'No  question  arises  as  to  the  authority  of  Congress  to  provide 
for  the  appropriation  of  private  property  to  the  uses  of  the  telegraph,  for  no 
such  attempt  has  been  made.  The  use  of  public  property  alone  is  granted. 
If  private  property  is  required,  it  must,  so  far  as  the  present  legislation  is 
concerned,  be  obtained  by  private  arrangement  with  its  owner.  No  compul- 
sory proceedings  are  authorized.'  *  *  *  As  we  have  said,  it  was  not  as- 
serted in  argument  that  the  telegraph  company  had  the  right,  independently 
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of  the  contract,  to  maintain  its  lines  on  the  railroad  company's  property,  and, 
in  view  of  the  settled  construction  of  the  statute,  we  could  not  permit  such 
a  contention  to  be  recognized  as  the  basis  of  jurisdiction.*' 

These  deliverances  are  conclusive.  They  have  been  so  regarded  by 
the  Circuit  Court  for  the  Northern  District  of  Ohio  (Postal  Tel.  Co. 
v.  Cleveland,  etc.,  Co.,  94  Fed.  234),  and  we  find  nothing  in  any  de- 
cision of  the  Supreme  Court  which  indicates  a  purpose  to  repudiate 
or  depart  from  them.  Even  if  we  doubted  their  correctness,  we  would 
feel  bound  to  accept  them  as  authoritative. 

Having  reached  the  conclusion  that  the  fundamental  position  of 
the  telegraph  company,  in  each  of  these  cases,  is  untenable,  no  other 
of  the  points  presented  in  argument  need  be  considered. 

From  what  has  been  said  it  results  that  the  order  of  the  Circuit 
Court  for  the  Western  District  of  Pennsylvania  must  be  affirmed, 
with  costs,  and  the  decree  of  the  Circuit  Court  for  the  District  of  New 
Jersey  must  be  reversed,  with  costs;   and  it  is  so  ordered. 

BRADFORD,  District  Judge,  concurs  in  the  result. 


023  Fed.  33.) 

ANGLO-CALIFORNIAN  BANK,  Limited,  ▼.  EUDEY  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  910. 

L  Mortgages— Assignment  Subject  to  Taxes— Notice  Imparted  by  Record. 
Defendant,  as  mortgagee,  was  assessed  and  taxed  on  a  mortgage  in 
California  in  the  county  where  the  property  was  situated  and  the  mort- 
gage recorded,  the  taxes  under  the  laws  of  the  state  being  a  lien  on  the 
property.  Defendant  afterwards  sold  and  transferred  the  mortgage  by 
an  assignment,  also  recorded,  by  which  the  assignee  assumed  and  agreed 
to  pay,  on  behalf  of  itself,  its  successors  and  assigns,  all  taxes  which 
had  been  or  might  be  assessed  against  defendant  on  the  mortgage.  A 
subsequent  assignee  foreclosed  the  mortgage,  bought  in  the  property,  and 
received  a  certificate  of  purchase  therefor,  which  he  transferred  to  plain- 
tiff. Held,  that  plaintiff  took  the  mortgage  interest  charged  with  notice 
of  the  terms  of  the  assignment  of  record,  and  subject  to  the  burden  of 
the  taxes,  and  could  not  recover  back  from  defendant  the  amount  paid 
to  discharge  the  same. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

Jesse  W.  Lilienthal,  for  plaintiff  in  error. 
George  W.  Towle,  Jr.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  commenced  by  Henry  Eu- 
dey,  during  his  lifetime,  against  the  Anglo-Californian  Bank,  Lim- 
ited, a  corporation,  in  one  of  the  superior  courts  of  the  state,  and 
thereafter  removed,  on  its  petition,  to  the  Circuit  Court  of  the  United 
States,  where  it  was  decided  in  favor  of  the  plaintiff  on  a  motion  for 
judgment  on  the  pleadings,  and  is  brought  here  by  writ  of  error  sued 
out  by  the  defendant  below. 
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The  complaint  alleges  that  on  the  ist  day  of  January,  1894,  the 
Gover   Mining  Company  was  the  sole  owner  of  certain  described 
mining  property,  which  it  mortgaged  on  or  about  the  ist  day  of  May, 
1894,  to  plaintiff  in  error,  as  security  for  moneys  borrowed  at  differ- 
ent dates,  aggregating  $15,000,  which  mortgage  was  thereafter,  and 
prior  to  July  1,  1894,  recorded  in  Amador  county,  Cal.,  where  the 
mortgaged  property  is  situate.     The  complaint  alleges  that  on  the 
first  Monday  of  March,  1895,  and  at  a  like  date  in  the  years  1896 
and  1897,  the  bank  then  being  the  owner  and  holder  of  the  mortgage, 
the  assessor  of  Amador  county  duly  assessed  the  mortgage  to  the 
bank,  and  that  thereafter  the  various  statutory  proceedings  applicable 
to  the  assessment  of  the  mortgage  were  had  during  each  of  the  said 
years   1895,   1896,  and   1897,  including  an  entry  in  the  assessment 
book  of  the  county  each  of  those  years  of  the  words,  "Sold  to  the 
state";    that  on  February  26,  1900,  the  plaintiff  was  the  owner  and 
holder  of  the  record  title  to  the  mortgaged  property,  having  prior 
thereto  succeeded  to  all  the  right,  title,  and  interest  of  the  Gover 
Mining  Company  therein,  which  property  was  then  subject  to  the 
lien  of  the  state  for  the  unpaid  taxes  assessed  upon  the  mortgage, 
together  with  interest,  percentages,  and  penalties,  all  of  which  then 
was  the  personal  debt  of  the  bank,  and  then  due  and  payable  by  it  to 
the  state  of  California  and  county  of  Amador ;  that  after  the  plaintiff 
became  the  owner  of  the  mortgaged  property,  and  before  the  26th 
day  of  February,  1900,  he  requested  the  bank  to  pay  the  taxes,  inter- 
est, percentages,  and  penalties  to  the  state,  which  it  refused  to  do, 
and  that  the  plaintiff  was  thereafter  compelled  to  pay  and  did  pay 
the  same  and  all  thereof,  to  his  damage ;   that  the  same  was  so  paid 
by  the  plaintiff  under  and  by  reason  of  duress,  and  to  the  use  and 
benefit  of  the  bank,  and  in  discharge  of  its  personal  debt  to  the  state 
of  California  and  the  county  of  Amador.     Judgment  was  asked  for 
the  amount  so  paid,  together  with  interest,  percentages,  and  costs. 

The  amendment  to  the  defendant's  answer  is  as  follows: 

"And  for  a  further  and  separate  answer  and  defense  to  each  of  the  several 
causes  of  action  in  said  complaint  stated  or  alleged,  defendant  admits:  That 
the  mortgage  in  said  complaint  mentioned  was  executed  by  the  Gover  Mining 
Company,  a  corporation,  and  was  accepted  by  defendant  on,  to  wit,  April  30, 
1894,  to  secure  the  payment  of  the  moneys  as  in  said  complaint  alleged,  and 
that  defendant  thereafter  continued  to  be  the  sole  owner  of  said  mortgage 
until,  to  wit,  the  24th  day  of  March,  1898.  That  said  mortgage  was,  during 
each  of  the  years  1895,  1896,  and  1897,  duly  assessed  to  defendant  by  the 
assessor  of  said  Amador  county.  That  defendant  did  not  pay  the  taxes  so 
assessed,  or  any  part  thereof.  That  upon  due  and  regular  proceedings  had, 
the  mortgage  interest  of  defendant  in  said  mortgaged  property,  to  wit,  the 
said  'Gover  Mine/  so  called,  so  assessed,  was  by  the  proper  officer  sold  to 
the  state  of  California,  as  in  said  complaint  alleged.  That  on  March  24,  1898, 
defendant  assigned  said  mortgage  to  Abner  Doble  Company,  a  corporation, 
and  that  said  Abner  Doble  Company  accepted  said  assignment,  and  that  on 
April  13,  1898,  the  said  Abner  Doble  Company,  for  value,  assigned  said  mort- 
gage to  Thomas  Chichizola,  who  at  that  time  had  notice  of  the  terms  of  said 
assignment  to  said  Abner  Doble  Company.  That  on,  to  wit,  May  4,  1896, 
said  Chichizola  commenced  a  suit  in  the  superior  court  of  said  Amador  county 
to  foreclose  said  mortgage,  and  thereafter  such  proceedings  were  duly  and 
regularly  had  therein  that  the  said  property  was  by  the  order  and  decree 
of  said  court  in  said  cause  ordered  to  be  sold  in  satisfaction  of  the  sum  due 
upon  said  mortgage,  to  wit,  the  sum  of  $18,042.63  and  $7.50  costs.    That  a 
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sale  of  said  property  was  thereafter  duly  and  regularly  made,  pursuant  to 
the  order  and  decree  of  said  court  in  said  cause,  and  at  such  sale  the  said 
Thomas  Ghichizola  bid  in  the  said  property,  paying  therefor  the  full  sum 
adjudged  to  be  due  upon  said  mortgage,  and  said  costs  and  the  expenses 
of  sale,  and  thereupon  received  a  proper  certificate  of  sale  therefor.     That 
said  Chichizola  thereafter,  for  value,  assigned   said   certificate  of  sale   to 
plaintiff.    That  on  June  30,  1894,  J.  Costa  et  al.  commenced  a  suit  in  the 
superior  court  of  said  Amador  county  against  said  Gover  Mining  Company, 
the  said  the  Anglo-Californian  Bank,  Limited,  et  al.,  to  foreclose  certain 
miners'  liens  upon  said  Gover  mine,  and  such  proceedings  were  duly  and 
regularly  had  therein  that  on,  to  wit,  November  22,  1898,  judgment  was  duly 
given  and  entered  therein  in  favor  of  said  plaintiffs,  and  thereafter  execution 
thereon  was  Issued,  and  the  premises  covered  by  said  mortgage,  and  all 
thereof,  were  on,  to  wit,  April  1,  1899,  duly  and  regularly  sold  thereon  to 
Julius  Chichizola  for  the  sum  of,  to  wit,  $2,354.83,  subject  to  redemption. 
That  on,  to  wit,  October  3,  1899,  plaintiff  redeemed  said  property  sold  from 
said  Julius  Chichizola,  and  on  the  same  day  received  from  Julius  Chichizola 
an  assignment  of  his  certificate  of  sale  for  said  property.    That  on,  to  wit, 
January  14,  1899,  all  of  said  property  was,  upon  proceedings  duly  and  regu- 
larly had  to  that  end,  in  the  action  brought  by  A.  Chichizola  against  the  said 
Gover  Mining  Company  in  the  superior  court  of  said  Amador  county,  sold 
on  execution  upon  an  ordinary  money  judgment  by  the  sheriff  of  said  county 
to  A.  Chichizola  for  the  sum  of,  to  wit,  $12,094.90.    That  on,  to  wit,  October 
4,  1899,  the  said  A.  Chichizola  redeemed  from  plaintiff  the  property  sold  in 
said  foreclosure  proceedings,  and  thereafter  received  the  sheriff's  deed  there- 
for.   That  thereafter,  and  on,  to  wit,  December  7,  1899,  the  said  A.  Chichizola 
made  a  quitclaim  deed  of  said  property  to  plaintiff.    That  plaintiff's  interest 
in  and  title  to  said  property  was  on  and  prior  to  and  after  the  26th  day  of 
February,  1900,  such  only  as  he  acquired  by  and  through  said  several  sales 
and  deeds.     That  prior  to  the  time  that  plaintiff  made  the  payments  to  the 
state  of  California  in  the  complaint  alleged  no  redemption  of  said  mortgaged 
property  or  mortgage  Interest  therein  sold  to  the  state  of  California  had  been 
made  by  any  one,  and  that  plaintiff,  before  making  said  payments,  requested 
defendant  to  make  said  redemption,  which  defendant  then  refused  to  do. 
That  the  assignment  of  said  mortgage  from  defendant  to  said  Abner  Doble 
Company  was  recorded  in  said  Amador  county  on,  to  wit,  April  15,  1898,  and 
said  assignment  contained  the  following  provisions,  to  wit:    'These  presents 
are  made  upon  the  express  condition  that  the  said  Abner  Doble  Company,  its 
successors  or  assigns,  assume  and  pay  all  taxes  now  assessed  or  that  at  any 
time  hereafter  may  be  assessed  upon  said  mortgage  or  the  debt  secured 
thereby,  to  the  extent  that  said  the  Anglo-Californian  Bank,  Limited,  may 
be  or  become  personally  liable  therefor.    And  the  receipt  or  acceptance  of 
this  assignment  by  said  Abner  Doble  Company  shall  be  deemed  by  it  an  as- 
sumption of  said  liability  accordingly.'  " 

As  the  case  was  submitted  upon  the  pleadings,  the  facts  thus  set 
up  in  the  answer  must,  of  course,  be  accepted  as  true.  It  is  not 
claimed  that  the  money  sued  for  was  paid  out  by  the  plaintiff  upon 
the  previous  request  of  the  bank,  nor  that  there  was  a  subsequent 
promise  on  its  part  to  reimburse  the  plaintiff  for  the  moneys  so  paid. 
But,  as  was  held  by  this  court  in  the  case  of  Irvine  v.  Angus,  93  Fed. 
629,  633,  35  C.  C.  A.  501,  505,  "neither  a  previous  request  to  pay 
nor  a  subsequent  promise  to  reimburse  need  be  proved  to  warrant  a 
recovery  in  an  action  like  this,  when  it  is  shown  that  the  plaintiff  was, 
for  the  protection  of  his  own  property,  or  the  preservation  of  a  lien 
held  by  him  on  the  property,  compelled  to  pay  what  the  defendant 
himself  ought  to  have  paid.  The  payment  under  such  circumstances 
will  not  be  deemed  to  have  been  officiously  made,  nor  will  the  plaintiff 
be  looked  upon  as  a  mere  volunteer  or  intermeddler  in  matters  in 
which  he  has  no  interest  or  concern."     That  is  a  familiar  and  well- 
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settled  principle  of  law ;  but  is  it  applicable  to  the  facts  of  the  present 
case?  It  is  true  that  by  sections  4  and  5  of  article  13  of  the  Consti- 
tution of  California,  and  section  3627  of  the  Political  Code  of  that 
state,  it  is  made  the  duty  of  the  mortgagee,  and  not  of  the  mortgagor, 
to  pay  the  mortgage  tax ;  for  the  obligation  is  that  of  the  mortgagee, 
and  not  that  of  the  mortgagor.  It  was  so  held  by  the  Circuit  Court 
of  the  United  States  in  Blythe  v.  Luning,  5  Sawy.  506,  14  Fed.  281, 
and  the  decision  approved  by  the  Supreme  Court  of  the  state  in  San 
Gabriel  Company  v.  Witmer  Company,  96  Cal.  623,  29  Pac.  500,  31 
Pac.  588,  18  L.  R.  A.  465,  470.  But  it  appears  from  the  record  that 
the  assignment  of  the  mortgage  in  question,  made  by  the  plaintiff 
in  error  to  the  Abner  Doble  Company,  and  which  assignment  was  duly 
recorded  in  the  county  where  the  property  is  situate  on  the  15th  day 
of  April,  1898,  was  made  upon  the  condition  that  that  company,  its 
successors  and  assigns,  should  assume  to  pay  all  taxes  then  assessed 
or  that  at  any  time  thereafter  might  be  assessed  upon  the  mortgage 
or  the  debt  secured  thereby  to  the  extent  that  the  mortgagee  bank 
may  be  or  become  personally  liable  therefor,  which  liability  the  as- 
signee of  the  mortgage  assumed,  and  which  mortgage  was  in  turn 
assigned  by  the  Abner  Doble  Company  to  one  Thomas  Chichizola 
with  full  notice  of  the  condition,  by  whom  the  mortgage  was  fore- 
closed, and  who  became  the  purchaser  of  the  property  at  the  fore- 
closure sale  made  under  the  decree  of  foreclosure,  and  who,  subse- 
quent to  the  receipt  by  him  of  the  sheriff's  certificate  of  sale,  assigned 
the  same  to  the  plaintiff  Eudey.  The  plaintiff,  therefore,  took  pre- 
cisely what  Chichizola  had;  nothing  more,  nothing  less;  and  must 
be  regarded  as  standing  in  his  shoes.  He  must  be  held  chargeable 
with  knowledge  of  the  public  records,  which  imparted  knowledge  of 
the  fact  that  the  assignment  of  the  mortgage  carried  with  it  into 
whosesoever  hands  it  should  come  the  obligation  to  pay  the  taxes 
that  had  been  or  should  be  assessed  against  it,  or  the  moneys  secured 
thereby.  Chichizola  got  by  the  assignment  of  the  mortgage  in  ques- 
tion to  him  precisely  what  his  assignor  had,  to  wit,  the  mortgage  char- 
ged with  the  duty  and  obligation  to  pay  the  taxes  thereon  which  had 
been  assessed  against  the  original  mortgagee,  the  plaintiff  in  error. 
That  obligation,  as  has  been  seen,  was  assumed  by  the  Abner  Doble 
Company  for  itself,  its  successors  and  assigns;  and  its  assignment, 
taken  by  Chichizola,  was  taken  charged  with  the  same  burden.  He 
purchased  at  the  foreclosure  sale  with  the  same  burden  resting  upon 
him,  and  when  the  plaintiff  Eudey  took  from  him  the  sheriff's  certifi- 
cate of  sale  he  took  with  knowledge  of  that  burden.  When,  there- 
fore, the  latter  paid  the  taxes  in  question,  he  was  but  discharging 
the  obligation  imposed  as  a  condition  of  the  original  assignment  from 
the  plaintiff  in  error  to  the  Abner  Doble  Company,  and  assumed  by 
it,  and  in  turn  by  its  successors  and  assigns. 

The  judgment  must  therefore  be  reversed,  and  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment  for  the  defendant, 
with  costs. 
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WING  &  EVANS  v.  HARTUPEB  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    May  29,  1908.) 

No.  35. 

1.  Trustee— Disqualification  to  Purchase  Trust  Property. 

So  long  as  the  legal  title  to  trust  property  remains  in  the  trustee, 
he  is  disabled  from  acquiring  that  title  for  himself;  and  where  one  of 
two  persons,  who,  as  trustees,  sold  certain  stock  owned  by  a  corporation, 
several  months  afterward,  but  before  the  stock  had  been  transferred 
to  the  purchaser,  bought  a  portion  of  it  from  him,  and  had  the  shares 
transferred  directly  to  himself,  he  may  be  required  to  account  for  any 
profit  made  thereon  to  the  corporation  or  its  creditors,  regardless  of  the 
good  faith  of  the  transaction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

George  E.  Shaw,  for  appellants. 
Boyd  Crumrine,  for  appellees. 

Before  GRAY,  Circuit  Judge,  and  BRADFORD  and  McPHER- 
SON,  District  Judges. 

J.  B.  McPHERSON,  District  Judge.  This  is  a  suit  in  equity 
brought  by  a  judgment  creditor  of  the  Charleroi  Plate  Glass  Company 
to  compel  William  D.  Hartupee  and  George  W.  Crouse  to  account, 
inter  alia,  for  the  value  of  certain  shares  of  stock  of  the  Pittsburgh 
Plate  Glass  Company.  Other  questions  were  also  raised  in  the  court 
below,  but  no  other  need  be  considered  here.  The  facts,  which  are 
not  in  dispute,  are  so  clearly  stated  by  the  learned  circuit  judge  that 
we  reproduce  nearly  all  his  opinion  from  the  report  in  112  Fed.  817  et 
seq. : 

"The  purpose  of  the  amended  bill  is  to  charge  the  defendants  George  W. 
Crouse  and  William  D.  Hartupee,  personally,  with  the  plaintiffs'  Judgment 
against  the  Charleroi  Plate  Glass  Company.  The  answers  are  responsive 
to,  and  in  denial  of,  all  the  averments  of  the  amended  bill  upon  which  the 
plaintiffs'  case  rests.  The  only  witnesses  examined  by  the  plaintiffs  were 
the  two  named  defendants,  and  their  testimony  sustains  the  answers.  The 
amended  bill  does  not  allege  that  the  Charleroi  Plate  Glass  Company  was 
Insolvent  at  the  time  it  sold  its  plant  and  other  property  to  the  Pittsburgh 
Plate  Glass  Company,  or  at  the  time  when  these  defendants  entered  upon 
the  service  of  receiving  and  applying  the  stock  and  bonds  derived  from  the 
sale.  The  evidence  does  not  show  such  insolvency.  To  the  contrary,  it  sat- 
isfactorily appears  that  the  company  was  then  entirely  solvent.  The  sale 
was  voluntary,  and  made  because  deemed  by  the  vendor  company  advan- 
tageous to  it.  It  was  the  confident  and  reasonable  belief  of  all  its  directors 
and  stockholders  that,  after  payment  of  all  Its  debts,  there  would  remain  a 
large  surplus  of  the  consideration  realized  from  the  sale  for  distribution 
among  the  stockholders.  In  that  expectation,  these  defendants  undertook 
the  discharge  of  the  duties  of  their  appointment. 

"Their  appointment  was  In  this  wise:  At  a  meeting  of  the  board  of  di- 
rectors of  the  Charleroi  Plate  Glass  Company  held  March  26,  1895,  the  fol- 
lowing resolution  was  adopted: 

••  Hesolved,  that  the  directors  of  this  company  recommend  to  its  stockhold- 
ers, at  their  meeting  to  be  held  this  day,  that  a  resolution  be  passed,  appoint- 
ing George  W.  Crouse  and  William  D.  Hartupee  as  trustees  to  receive  the 
shares  of  stock  in  the  Charleroi  Plate  Glass  Company  held  by  each  stock- 
holder, and  make  the  proper  exchange  for  the  same  in  shares  of  the  Pitts- 
burgh Plate  Glass  Company.' 
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"Accordingly,  at  a  meeting  of  the  stockholders  of  the  Charleroi  Plate  Glass 
Company  held  the  same  day,  the  following  resolution  was  adopted: 

"  'Resolved,  that  the  recommendation  of  the  board  of  directors,  suggesting 
that  George  W.  Grouse  and  William  D.  Hartupee  be  appointed  trustees  for 
the  transfer  of  stock,  be  approved  by  the  stockholders,  and  that  the  stock- 
holders of  the  company  be  instructed  to  place  their  holding  of  stock  in  the 
hands  of  said  trustees,  to  be  exchanged  for  their  proportion  of  the  shares 
of  the  capital  stock  of  the  Pittsburgh  Plate  Glass  Company  after  the  debts 
of  the  said  Charlerol  Plate  Glass  Company  are  paid,  and  that  said  trustees 
shall  give  each  shareholder  their  trustees'  receipt  for  all  stock  delivered  to 
them  of  holdings  in  the  Charleroi  Plate  Glass  Company,  and  that  each  share- 
holder give  proper  receipt  to  said  trustees  for  stock  delivered  to  them  of  the 
Pittsburgh  Plate  Glass  Company/ 

"At  this  same  meeting  of  the  stockholders  the  following  resolution,  also, 
was  adopted: 

"  'Resolved,  that  in  view  of  the  sale  of  the  property  and  business  of  this 
company  to  the  Pittsburgh  Plate  Glass  Company,  with  the  exception  of  its 
cash,  book  accounts,  and  bills  receivable,  that  the  president  be,  and  he  is 
hereby,  authorized  and  empowered  with  full  authority  to  close  up  the  affairs 
of  the  company,  and  make  proper  distribution  of  the  remaining  assets  by 
dividends  to  the  stockholders  of  the  company,  and  that  he  be  authorized  to 
employ  such  assistance  as  he  may  deem  necessary  in  performing  these  du- 
ties.' 

"George  W.  Crouse  was  the  president  of  the  Charleroi  Plate  Glass  Co., 
and  William  D.  Hartupee  was  the  secretary  of  the  company. 

"At  a  meeting  of  the  board  of  directors  of  the  Charleroi  Plate  Glass  Com- 
pany held  on  June  6,  1895,  the  following  resolution  was  adopted: 

"  'Resolved,  whereas,  the  stockholders  and  the  directors  of  this  company 
did  heretofore  appoint  George  W.  Crouse  and  W.  D.  Hartupee  trustees  to  act 
with  reference  to  the  exchange  of  the  stock  of  this  company  for  the  stock 
of  the  Pittsburgh  Plate  Glass  Company,  deliverable  to  this  company  in  pay- 
ment of  its  property;  and  whereas,  certificates  representing  the  stock  of  the 
Pittsburgh  Plate  Glass  Company  have  been  issued  and  delivered  in  part, 
and  the  residue  thereof  is  ready  for  issue  and  delivery  upon  performance 
by  this  company  of  certain  requirements  respecting  title  or  incumbrances: 
Therefore,  resolved,  that  the  officers  of  this  company  be,  and  they  are  hereby, 
authorized,  empowered,  and  directed  to  transfer  upon  the  books  of  the  Pitts- 
burgh Plate  Glass  Company  to  George  W.  Crouse  and  W.  D.  Harturee, 
trustees  for  the  Charleroi  Plate  Glass  Company,  all  the  stock  of  the  Pitts- 
burgh Plate  Glass  Company  due  or  coming  to  this  company  as  aforesaid, 
with  full  authority  to  said  trustees  to  assign  and  transfer  the  said  stock  to 
the  various  persons  entitled  thereto  through  or  under  this  company,  when 
and  as  said  trustees  shall  see  fit  so  to  do;  and  said  trustees,  pending  the 
liquidation  of  the  company's  affairs,  are  authorized  to  pledge  said  stock 
standing  in  their  name  to  secure  any  indebtedness  that  exists  or  that  may 
be  hereafter  created.' 

"Crouse  and  Hartupee  acted  under  the  above-quoted  several  resolutions 
adopted  by  the  board  of  directors  and  the  meeting  of  stockholders  of  the 
Charleroi  Plate  Glass  Company. 

"By  the  terms  of  the  agreement  of  sale  between  the  two.  plate  glass  com- 
panies, the  amount  of  stock  and  bonds  of  the  Pittsburgh  Plate  Glass  Com- 
pany deliverable  to  the  Charleroi  Plate  Glass  Company  was  as  follows, 
namely:  Of  stock,  $580,000  (par  value);  of  bonds,  $441,000.  The  whole 
thereof  came  Into  the  hands  of  the  two  named  defendants,  and  the  stock 
and  bonds  were  sold  by  them  from  time  to  time  as  they  could  find  purchas- 
ers. As  sales  of  stock  and  bonds  were  made,  they  were  reported  to  the  treas- 
urer of  the  Charleroi  Plate  Glass  Company,  and  the  proceeds  fully  and  sat- 
isfactorily accounted  for  to  and  with  the  company,  through  its  treasurer. 
These  sales  resulted  In  a  large  loss  upon  the  face  value  of  the  securities  by 
reason  of  depreciation  in  their  market  value.  The  stock  realized  $324,675. 
The  bonds  realized  $432,180.  The  entire  proceeds  were  applied  by  the  de- 
fendants Crouse  and  Hartupee  to  the  debts  of  the  Charleroi  Plate  Glass  Com- 
pany.   Nothing  was  distributed  to  or  among  any  of  the  stockholders. 
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"I  am  folly  satisfied  from  the  evidence  that  the  defendants  Grouse  and 
Hartupee  sold  and  disposed  of  all  the  stock  and  bonds  intrusted  to  them  at 
(air  and  proper  sales,  and  for  the  very  best  obtainable  prices.  The  charges 
to  the  contrary  made  in  the  amended  bill  of  complaint  are  not  sustained  by 
the  proofs.  Grouse  was  the  accommodation  lndorser  of  all  the  outstanding 
notes  of  the  company  about  to  be  mentioned,  and  obviously  it  was  his  in- 
terest in  his  own  belief  to  realize  the  utmost  from  the  assets  of  the  com- 
pany. That  he  was  diligent  and  faithful  In  all  this  business  is  abundantly 
shown. 

"Was  there  any  misapplication  of  the  fund?  The  agreement  of  sale  bound 
the  Charleroi  Plate  Glass  Company  to  convey  its  property  to  the  Pittsburgh 
Plate  Glass  Company  by  good  and  sufficient  deeds,  free  and  discharged  of 
all  liens  and  incumbrances.  Now,  at  the  date  of  the  agreement  of  sale  the 
real  estate  of  the  Charleroi  Plate  Glass  Company  was  incumbered  by  a  mort- 
gage of  the  company  given  to  secure  corporate  bonds  to  the  amount  of  $500,- 
000,  which  were  all  then  outstanding.  Of  these  mortgage  bonds,  $31,000 
had  been  used  previously  to  pay  a  debt  owing  by  the  mortgagor  company  to 
the  Charleroi  Coal  Co.,  and  all  the  rest  of  the  bonds  were  held  by  various 
banks  as  collateral  security  for  the  payment  of  corporate  notes  which  the 
Charleroi  Plate  Glass  Company  had  issued.  These  notes  amounted  to  over 
$700,000,  and  for  the  payment  of  all  of  them  the  mortgage  bonds  had  been 
pledged  to  the  holders  of  these  notes.  In  order  to  carry  out  its  agreement 
of  sale,  and  to  obtain  the  consideration,  it  was  necessary  for  the  Charleroi 
Plate  Glass  Company  to  lift  all  these  mortgage  bonds,  and  have  its  mortgage 
satisfied.  To  accomplish  this,  the  board  of  directors  of  the  Charleroi  Plate 
Glass  Company  passed  the  above-quoted  resolution  of  June  6,  1805,  and. 
acting  under  the  authority  thereby  conferred,  Crouse  and  Hartupee  pledged 
the  stock  of  the  Pittsburgh  Plate  Glass  Company  to  the  banks  to  secure  the 
corporate  notes  held  by  them,  and  thus,  by  arrangement  with  the  banks, 
they  were  able  to  lift  the  pledged  mortgage  bonds. 

*4It  is  clear  to  me  that  the  board  of  directors  had  lawful  power  to  pass 
the  resolution  of  June  6,  1895,  and  that  Crouse  and  Hartupee  were  Justified 
in  acting  under  it  in  the  manner  in  which  they  did.  The  company  was  then 
solvent,  and  It  had  not  lost  the  right  to  control  its  affairs  and  dispose  of  its 
assets.  The  authority  conferred  by  the  resolution  of  June  6,  1895,  upon 
Crouse  and  Hartupee,  as  the  representatives  of  the  company,  was  necessary 
In  order  to  fulfill  the  company's  obligation  to  its  vendee,  close  the  sale  of  its 
property,  and  obtain  the  proceeds  of  sale.  Without  the  grant  and  exercise 
of  that  authority,  these  things  could  not  have  been  accomplished. 

"All  the  proceeds  which  Crouse  and  Hartupee  realized  from  the  bonds  and 
stock  placed  in  their  hands  for  disposal,  they  applied,  from  time  to  time  as 
received,  to  the  payment  of  the  corporate  notes  held  by  the  banks,  and  for 
which  the  banks  also  held  the  pledged  collaterals.  Of  that  application  the 
plaintiffs  have  no  right  to  complain.  Those  notes  were  secured  debts,  first 
by  the  pledge  of  the  mortgage  bonds,  and  then  by  the  authorized  pledge  of 
the  stock,  and  they  were  entitled  to  preference.  These  payments  had  to  be 
made  to  free  the  collaterals  and  enable  the  representatives  of  the  company 
to  realize  the  full  proceeds  of  the  sale  of  its  property.  What  was  done  was 
entirely  satisfactory  to,  and  is  not  questioned  by,  the  Charleroi  Plate  Gloss 
Company.  For  the  entire  proceeds  received  by  them,  and  the  application 
thereof,  Crouse  and  Hartupee  accounted  to  tne  company.  The  complainants, 
in  and  by  their  bill,  insist  that,  by  virtue  of  the  resolutions  of  the  board  of 
directors  and  the  stockholders,  it  became  the  duty  of  Crouse  and  Hartupee 
to  pay  all  the  creditors,  without  distinction  or  preference.  But  as  the  com- 
pany itself  was  not  so  bound,  I  am  not  able  to  see  that  the  resolutions  relied 
on  imposed  any  such  duty  upon  Crouse  and  Hartupee.  The  rule  of  equal 
or  pro  rata  distribution,  however,  is  altogether  inapplicable  here,  because 
of  the  mortgage  lien,  and  the  resolution  of  the  board  of  directors  authorizing 
the  pledge  of  the  stock  in  order  to  remove  that  Incumbrance,  and  thus  se- 
cure to  the  company  the  fruits  of  its  sale. 

'The  fund  which  came  to  the  hands  of  Crouse  and  Hartupee  proved  to 
be  insufficient  to  pay  in  full  the  corporate  notes  held  by  the  banks  and  the 
accrued  interest.     There  remained  a  balance  of  $12,000,  which  Crouse,  as 
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accommodation  indorser,  had  to  pay  out  of  Ms  own  pocket  This  debt  to> 
Crouse  is  unpaid.  There  are  also  other  unsecured  debts  of  the  company  un- 
paid. The  unpaid  debts  (exclusive  of  the  plaintiff's  judgment)  amount  to 
about  $37,000. 

"I  cannot  accept  the  view  urged  by  the  plaintiffs,  that  the  defendant 
Hartupee  is  liable  to  account  in  respect  to  the  stock  of  the  Pittsburgh  Plate- 
Glass  Company  he  bought  from  John  Pitcairn  under  the  circumstances  about 
to  be  stated.  In  the  fall  of  1897  the  market  value  of  the  stock  of  that  com- 
pany had  fallen  to  50  cents  on  the  dollar.  There  was  then  in  the  hand* 
of  Crouse  unsold  $200,000  (face  value)  of  that  stock  belonging  to  the  Char- 
leroi  Plate  Glass  Company.  Pitcairn  offered  for  this  whole  block  55  cents,. 
which  was  five  points  above  the  market  price.  Crouse  accepted  the  offer, 
as  the  best  he  could  do.  The  evidence  is  convincing  that  in  this  Crouse 
acted  with  good  business  judgment  and  in  perfect  good  faith.  In  the  cir- 
cumstances then  existing,  he  was  fully  justified  in  making  this  sale.  The 
sale  to  Pitcairn  was  made  in  the  fall  of  1897,  but  the  deliveries  of  the  cer- 
tificates extended  over  a  considerable  period,  and  were  made  from  time  to- 
time,  as  Crouse  was  able  to  pay  the  company's  notes  and  free  the  pledged 
stock.  Pitcairn  bought  altogether  for  himself.  Subsequently  he  suggested 
to  Hartupee,  who  had  become  the  chief  engineer  of  the  Pittsburgh  Plate 
Glass  Company,  that  it  would  be  well  for  him  to  have  a  money  interest  in 
the  company,  and  he  offered  to  sell  Hartupee  $50,000  (face  value)  of  his  said 
stock  at  the  same  price  (55  cents)  he  (Pitcairn)  had  paid.  Hartupee  accepted 
this  offer,  and  afterwards  got  that  amount  of  the  stock.  This  transaction 
was  honest  throughout.  It  was  not  contemplated  when  Pitcairn  made  his 
purchase.  It  originated  wholly  with  Pitcairn  after  his  purchase.  The  two- 
transactions  were  entirely  independent  of  each  other.  Hartupee,  as  well 
as  Pitcairn,  acted  in  perfect  good  faith.  No  harm  was  done  thereby  to  the 
Charleroi  Plate  Glass  Company  or  its  creditors.  It  is,  I  think,  unimportant 
that  this  stock  was  not  first  formally  transferred  to  Pitcairn,  and  then  by 
him  to  Hartupee,  but  that  the  latter,  upon  orders,  got  old  pledged  certificates 
as  they  were  lifted  from  the  banks.  The  real  transaction  was  a  bona  fide 
sale  by  Crouse  to  Pitcairn,  and  a  subsequent  and  bona  fide  sale  by  Pitcairn 
to  Hartupee.  I  am  of  the  opinion  that,  upon  the  proofs,  the  transaction  ia 
unimpeachable  by  the  plaintiffs." 

It  need  scarcely  be  said  that  the  defendant  Hartupee  could  not  have 
bought  this  stock  directly  from  himself  as  trustee,  except  with  the 
consent  of  all  persons  interested  therein.  The  equitable  rule  that 
makes  such  a  purchase  voidable  at  the  option  of  the  cestui  que  trust 
is  founded  upon  policy,  and  does  not  involve  or  compel  an  inquiry 
into  the  good  faith  of  the  transaction.  As  is  well  said  in  the  Ameri- 
can note  to  Fox  v.  Mackreth,  i  White  &  T.  Lead.  Cas.  Eq.  (4th  Am. 
Ed.)  239,  240: 

'It  matters  not  that  there  was  no  fraud  contemplated,  and  no  Injury  done. 
The  rule  is  not  intended  to  be  remedial  of  actual  wrong,  but  preventive  of 
the  possibility  of  it.  It  is  one  of  those  processes,  derived  from  the  system 
of  trusts,  by  which  a  court  of  chancery  turns  parties  away  from  wrong,  and 
from  the  power  of  doing  wrong,  by  making  their  act  instantly  Inure  in  equity 
to  rightful  purposes.  The  cases  are  uniform  in  declaring  that  it  matters  not 
how  innocent  and  bona  fide,  and  free  from  suggestion  of  fault,  the  transac- 
tion may  be,  *  *  *  nor  how  harmless  or  even  beneficial  the  interference 
of  the  trustee  may  have  been;  *  *  *  the  trustee  can  never,  by  his  own 
act,  shake  off  the  equity  of  the  cestui  que  trust  to  have  the  benefit  of  aU  that 
he  does  in  the  scope  of  the  trust,  and  the  cestui  que  trust  may  come  Into* 
equity,  as  of  course,  and,  without  the  imputation  either  of  fraud  or  injury, 
ask  for  a  resale  of  the  property;  and  whether  the  property  was  or  was  not 
worth  more  than  the  amount  of  the  trustee's  bid  is  a  matter  which  is  never 
inquired  into.  *  *  *  The  sale  is  set  aside,  not  because  there  is,  but  that 
there  may  not  be,  fraud." 


Digitized  by  VjOOQ  IC 


WING  *  EVANS  Y.  HARTUPEE. 


12T 


There  are  hosts  of  authorities  to  support  this  proposition,  but  it 
is  enough  to  cite  the  elaborately  considered  case  of  Michoud  v.  Girod, 
45  U.  S.  (4  How.)  503,  11  L.  Ed.  1076. 

A  slight  extension  of  the  rule  is  sufficient  to  cover  such  a  case  as 
is  now  presented,  and,  in  our  opinion,  such  an  extension  is  justified 
by  the  same  considerations  of  policy  that  moved  the  courts  to  lay 
down  the  rule  originally.     Where  the  legal  title  to  the  trust  property 
still  remains  in  the  trustee,  so  that  his  duty  of  care,  protection,  and 
oversight  continues,  we  think  he  should  be  disabled  from  acquiring 
that  title  for  himself,  even  although  he  may  have  agreed  to  sell  it  to 
a  third  person,  and  by  a  subsequent  contract  with  such  person  may 
have  taken  the  conveyance  of  his  equitable  right.     The  danger  in  such 
a  transaction  differs  little  in  degree  from  the  danger  that  lurks  in  a 
sale  directly  by  the  trustee  to  himself ;   and  the  uncovering  of  fraud, 
if  fraud  there  should  be,  in  the  formal  sale  and  repurchase,  would  be 
nearly  as  difficult  in  the  one  case  as  in  the  other.     Indeed,  it  might 
be  more  difficult,  for,  supposing  fraud  to  exist,  the  conspirators  would 
be  likely  to  support  it  by  their  oaths,  and  the  good  faith  of  the  trans- 
action would  therefore  be  sworn  to  by  two  false  witnesses,  instead 
of  by  only  one.     The  duty  of  a  trustee  does  not  cease  when  he  has 
made  an  agreement  to  sell  the  trust  property.    Until  the  contract 
is  executed  and  the  conveyance  actually  made,  his  obligation  is  not 
merely  passive  and  formal,  but  continues  to  be  active  and  imperative. 
He  must  still  preserve  and  care  for  the  trust  estate,  so  that  it  may 
be  forthcoming  to  answer  the  agreement ;  and  he  is  bound  also  to  be 
vigilant  concerning  the  agreement  itself,  so  that  the  intending  pur- 
chaser may  neither  evade  his  own  obligations,  nor  improperly  in- 
crease the  obligations  of  the  trustee.     So  long  as  the  agreement  is 
executory,  there  is  a  necessary  and  a  wholesome  relation  of  hostility 
between  the  purchaser  and  the  trustee,  which  should  not  be  dimin- 
ished, but  would  inevitably  disappear  altogether,  the  moment  the 
trustee  himself  became  interested  in  carrying  the  agreement  into  ef- 
fect.    Suppose  the  contract  had  been  procured  by  fraudulent  repre- 
sentations on  the  part  of  the  purchaser,  or  that,  for  any  other  legal 
or  equitable  reason,  the  trustee  would  be  not  only  justified  in  op- 
posing, but  required  to  oppose,  its  execution.     Under  such  circum- 
stances, he  would  obviously  be  taking  a  position  antagonistic  to  his 
duty,  if  he  were  permitted  to  engage  his  personal  interest  upon  the 
side  of  the  purchaser.     Moreover,  there  are  such  things  as  tacit  un- 
derstandings, insidious  suggestions,  hints  that  are  sufficient  between 
shrewd  and  unscrupulous  men,  that  never  reach  the  stage  of  agree- 
ments, and  are  yet  of  potent  force  and  effect.     It  is  obviously  safer 
to  disable  a  trustee  from  profiting  by  such  undertakings,  than  to 
expose  him  to  the  temptation  of  misconduct  that  would  be  so  diffi- 
cult to  expose,  and  to  lay  upon  the  cestui  que  trust  a  task,  which 
would  often  prove  to  be  impossible,  of  tracing  the  hidden  course  of 
an  ingenious  plot  purposely  kept  vague  and  ill  defined. 

We  do  not  question  the  entire  honesty  of  the  present  agreements 
of  sale  and  repurchase.  The  learned  judge  has  found  this  fact  to  be 
established,  and  we  accept  his  finding  without  reserve ;  but  it  is  per- 
tinent to  point  out,  as  an  illustration  of  the  peril  involved  in  permitting 
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such  a  transaction  to  stand,  that  the  good  faith  of  the  arrangement 
rests  solely  upon  the  oath  of  the  defendant  Hartupee  himself.  His 
co-trustee  knew  nothing  more  than  he  was  told  by  Hartupee  about 
the  agreement  with  Pitcairn  concerning  these  700  shares.  Pitcairn 
himself  was  not  called  to  testify,  and  the  bona  fides  of  the  transac- 
tion rests,  therefore,  upon  the  unsupported  testimony  of  the  witness 
who  has  the  deepest  interest  to  assert  it.  We  do  not  deny  that  there 
is  an  appearance  of  arbitrariness  in  drawing  the  line  at  the  passing 
of  the  legal  title,  disregarding  what  may  be  the  real  and  substantial 
agreement ;  but  as  the  rule  disabling  a  trustee  from  dealing  with  the 
trust  property  for  his  own  advantage  is  founded  on  policy,  and  not 
upon  logic,  the  mere  appearance  of  arbitrariness  need  not  be  alarm- 
ing. It  is  a  working  rule  that  is  needed — one  that  is  convenient  and 
safe  to  apply — and,  after  much  consideration,  we  think  the  test  that 
has  been  indicated,  namely,  whether  the  legal  title  has  or  has  not 
passed,  should  determine  what  action  a  court  of  equity  must  take 
when  it  appears  that  a  trustee  has  repurchased  an  interest  in  the 
trust  estate  from  the  person  to  whom  the  interest  had  been  sold. 
If  the  legal  title  had  not  yet  left  the  trustee,  the  contracts  between 
the  parties  having  dealt  with  the  equitable  title  only,  the  transaction 
is  voidable  at  the  option  of  the  cestui  que  trust,  without  inquiry  into 
its  good  faith.  If  the  legal  title  passed,  however,  and  was  then  recon- 
veyed,  the  question  is  one  of  fairness  and  good  faith,  to  be  inquired 
into  in  the  light  of  the  circumstances  of  the  particular  case. 

This  view  is  supported  by  Parker  v.  McKenna,  L.  R.  10  Ch.  App. 
96.  It  is  unnecessary  to  state  the  complicated  facts  of  that  case,  but 
the  rule  that  was  applied  by  the  Court  of  Appeal  clearly  appears  in 
the  following  quotation  from  the  concurring  opinion  of  Lord  Justice 
Mellish,  on  pages  125  and  126: 

"The  main  question  appears  to  me  to  depend  upon  this — how  far  a  trustee 
or  agent  for  sale  is  precluded  from  purchasing  from  his  own  purchaser  the 
property  which  he  is  intrusted  to  sell.  In  my  opinion,  as  long  as  the  con- 
tract remains  executory,  and  the  trustee  or  agent  has  power  either  to  enforce 
it  or  to  rescind  or  alter  it — as  long  as  it  remains  in  that  state  he  cannot  re- 
purchase the  property  from  his  own  purchaser,  except  for  the  benefit  of  his 
principal.  It  appears  to  me  that  that  necessarily  follows  from  the  established 
rule  that  he  cannot  purchase  the  property  on  his  own  account.  There  may. 
of  course,  be  cases  of  agents  for  sale,  who,  when  they  have  once  made  the 
contract,  have  concluded  their  agency,  such  as  the  case  of  an  auctioneer. 
When  he  has  knocked  the  estate  down,  and  made  the  written  contract,  it 
may  be  said  that  his  agency  has  terminated.  I  should  suppose  that  even 
in  that  case  the  court  would  look  with  considerable  suspicion  on  a  repur- 
chase by  such  an  agent  as  an  auctioneer  from  the  person  to  whom  he  sold 
the  estate,  because  it  would  always  be  extremely  difficult  to  find  out  whether 
there  had  not  been  some  previous  concert  and  understanding  between  them. 
But  this  is  not  the  case  before  us.  In  the  case  before  us  it  is  quite  dear 
that,  up  to  the  time  when  the  shares  were  actually  registered  In  the  names 
of  bona  fide  purchasers  from  Stock,  the  directors  had  full  power,  on  behalf 
of  the  company,  either  to  enforce  the  contract  against  Stock,  or  to  decline 
to  enforce  it,  or  they  had  power  to  modify  it." 

Another  case  in  point  is  Cook  v.  Berlin  Woolen  Co.,  43  Wis.  433. 
The  facts  in  that  case  were  briefly  these :  The  directors  of  a  corpora- 
tion made  an  agreement  to  sell  the  corporate  property  to  the  super- 
intendent   After  this  agreement  had  been  signed,  but  before    the 
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property  was  actually  conveyed,  two  of  the  directors,  by  an  agree- 
ment with  the  superintendent,  acquired  an  interest  in  the  proposed 
sale.  It  appeared  in  evidence,  and  the  court  found  as  facts,  that  the 
stockholders  had  duly  authorized  the  sale ;  that,  when  the  agreement 
to  sell  was  made  with  the  superintendent,  there  was  no  contract  or 
understanding  with  the  two  directors  that  they  should  at  any  time 
thereafter  acquire  an  interest  in  the  property;  that  the  sale  to  the 
superintendent  was  made  in  good  faith,  with  no  intent  to  defraud  the 
stockholders ;  and  that  the  price  at  which  the  property  was  sold  was 
fair  and  adequate.  In  the  court  below  the  question  of  good  faith  was 
the  determining  feature,  and,  the  fairness  of  the  transaction  having 
been  determined  in  favor  of  the  directors,  the  court  sustained  the  sale. 
The  Supreme  Court  of  Wisconsin,  however,  reversed  this  judgment ; 
and,  in  the  course  of  his  opinion,  the  Chief  Justice  made  the  following 
remarks : 

"But  the  counsel  of  the  respondents  contend,  as  already  stated,  that,  when 
the  conveyance  in  this  case  was  made,  the  transaction  was  not  really  in  fieri; 
that  the  sale  was  virtually  complete  by  the  executory  contract;  that  the  con- 
tract operated  to  vest  the  equitable  estate  in  the  superintendent,  and  to 
divest  the  corporation  of  the  beneficial  interest,  leaving  in  it  the  mere  legal 
title  for  the  use  of  the  purchaser  absolutely,  subject  to  present  conveyance; 
that  the  duty  of  the  directors  to  convey  was  merely  ministerial  in  character,  in- 
volving no  control  over  any  interest  of  the  corporation;  and  that  therefore 
the  directors  could  properly  purchase  from  the  superintendent,  and  officially 
direct  the  execution  of  a  conveyance  by  the  corporation  to  the  superintendent 
aod  themselves;  and  the  learned  counsel  cited  authorities  sustaining  the 
principle  on  which  the  proposition  rests.  Parker  v.  McKenna,  L.  R.  10  Oh, 
App.  96;   Silverthorn  v.  McKinster,  12  Pa.  67. 

'This  is  treading  upon  dangerous  ground.  Such  a  rule  may  be  compara- 
tively safe  when,  as  in  Silverthorn  v.  McKinster,  there  is  an  interval  of  years 
between  the  purchase  from  the  trustee  and  the  purchase  by  the  trustee,  with 
do  appearance  of  interest  of  the  trustee  in  the  meantime.  But  when  the 
trustee's  purchase  from  his  grantee  follows  closely  on  the  executory  sale  of 
the  trust  estate — almost  contemporaneously,  as  in  this  case — such  a  rule 
might  well  operate  to  protect  collusive  sales  of  trustees  to  third  persons  for 
their  own  benefit.  The  court  would  be  disposed  to  adopt  such  a  rule  with 
great  reluctance,  or,  adopting  it,  to  administer  it  with  apprehensive  and 
jealous  caution.  It  is  strictly  in  violation  of  the  general  rule  that  one 
charged  with  a  trust  cannot  be  both  vendor  and  purchaser;  that  a  trustee 
cannot  purchase  from  his  cestui  que  trust.  Such  a  transaction  is  essentially 
suspicious,  essentially  dangerous.  *  *  *  In  this  case,  when  the  directors 
joined  the  superintendent  in  his  purchase,  the  contract  remained  executory; 
and  the  board  of  directors  had  power — indeed,  were  charged  with  a  duty — 
on  behalf  of  the  corporation,  in  proper  circumstances,  to  enforce  the  contract 
against  the  superintendent,  or  to  decline  to  enforce  it,  or  to  alter  it,  or  to 
rescind  it,  as  might  be  for  the  interest  of  the  corporation.  It  will  not  do  to 
say  that  there  was  in  fact  no  controversy — no  question  of  enforcing  or  alter- 
ing or  rescinding  the  contract.  There  might  have  been.  The  reports  abound 
in  controversies  arising  upon  such  executory  contracts.  And  the  principle 
Is  independent  of  the  fact,  as  shown  by  Parker  v.  McKenna.  It  is  because 
such  questions  might  arise,  not  because  they  do  arise,  that  the  rule  is  so 
cautiously  guarded,  dangerous  as  it  is  with  all  caution." 

In  Silverthorn  v.  McKinster,  supra,  there  were  exceptional  cir- 
cumstances. The  land  in  controversy  was  sold  by  parol  in  1813  or 
1814  by  the  executors  of  a  decedent,  and  the  purchaser  went  imme- 
diately into  possession,  made  repairs  and  improvements,  and  erected 
a  building  upon  the  property.  Five  or  six  years  afterward  he  sold 
59  CCA.—© 
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his  interest,  also  by  parol,  to  one  of  the  executors,  and  delivered  pos- 
session. This  was  in  1819  or  1820,  and  the  executor  retained  pos- 
session unchallenged  until  his  death,  in  1846,  and  not  until  1849 
was  the  transaction  attacked  in  the  courts.  In  Painter  v.  Henderson, 
7  Pa.  48,  the  legal  title  had  passed,  and  was  reconveyed  10  months 
afterward;  there  being  no  evidence  that  the  trustee  had  any  partici- 
pation in  the  sale  to  the  purchaser.  The  second  of  these  cases  is 
obviously  not  in  point,  and  the  first  may  well  stand  upon  its  own 
facts.  So,  also,  may  the  similar  case  of  Wortman  v.  Skinner,  1 
Beasl.  (12  N.  J.  Eq.)  358,  where  an  administrator  sold  land  in  1825, 
by  virtue  of  an  order  of  the  orphans'  court,  to  persons  acting  as 
agents  for  the  heirs.  No  deed  was  made,  the  purchase  money  was 
not  paid,  and,  the  property  being  in  very  poor  condition  and  bringing 
little  to  the  estate,  the  administrator  bought  the  property  from  the 
agents  in  1829,  and  deeds  were  thereupon  executed.  The  adminis- 
trator went  immediately  into  possession,  but  his  title  was  not  at- 
tacked until  1848 — nearly  20  years  thereafter. 

No  other  relevant  case  has  been  cited,  and  none  has  been  disclosed 
by  our  own  investigation.  On  principle,  however,  even  in  the  ab- 
sence of  authority,  we  should  be  content  to  put  the  decision  on  the 
ground  already  indicated.  Certainly  the  protection  of  trust  property 
from  the  danger  of  attack  by  its  appointed  guardian  should  be  of 
high  concern  to  a  court  of  equity,  and  there  should  be  no  hesitation 
in  laying  down  such  rules  as  shall  reduce  the  danger  to  a  minimum. 
So  far  as  the  defendant  Crouse  is  concerned,  we  do  not  understand 
that  his  liability  to  account  has  been  seriously  urged.  But,  in  our 
opinion,  his  co-trustee,  the  defendant  Hartupee,  is  bound  to  account 
in  this  proceeding  for  the  profits  upon  the  transaction  already  de- 
scribed, at  least  to  an  amount  which  will  suffice  to  discharge  the 
claim  of  the  plaintiffs  under  their  judgment  against  the  Charleroi 
Plate  Glass  Company. 

The  decree  of  the  circuit  court  must  therefore  be  reversed,  with 
costs  to  the  appellants,  and  the  case  remanded,  with  instructions 
to  enter  a  decree  in  accordance  with  this  opinion. 


(122  Fed.  904.) 

UNITED  STATES  ▼.  NATIONAL  SURETY  CO.  OP  KANSAS  CITY,  MO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  26,  1903.) 

No.  1,161. 

1.  Internal  Revenue— Distiller's  Bond — Liability  of  Sureties. 

A  distiller's  official  or  annual  bond,  given  pursuant  to  Rev.  St  $  3260 
[U.  S.  Comp.  St.  1901,  p.  2114],  and  conditioned  that  he  "shall  faithfully 
comply  with  all  the  provisions  of  law  relating  to  the  duties  and  business 
of  distillers,"  binds  the  sureties  for  the  payment  of  the  tax  on  all  spirits 
distilled  during  its  term,  which  is  one  of  the  duties  of  the  distiller,  and 
which  tax  becomes  a  debt  due  to  the  United  States  from  the  time  the 
spirits  are  manufactured,  due  and  payable  at  once  on  their  removal, 
unless  they  are  entered  for  deposit  in  warehouse;  nor  are  the  sureties 
relieved  from  such  liability  by  the  execution  of  a  warehousing  bond  given 
pursuant  to  section  3293  [page  2133]  to  secure  delay  in  payment  of  the 
tax,  which  does  not  extinguish  the  debt,  nor  become  a  substitute  for 


Digitized  by  VjOOQ  IC 


UNITED  STATES  V.  NATIONAL  SURETY  CO,  131 

the  original  bond  with  respect  to  such  spirits,  but  is  an  additional  or 
cumulative  security  required  under  the  scheme  of  the  revenue  law 
because  of  the  additional  risk  incidental  to  the  long  time  given  the 
distiller  in  such  case  before  he  is  required  to  remove  the  spirits  and 
pay  the  tax. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

This  suit  was  brought  by  the  United  States  on  two  ordinary  annual  dis- 
tillers' bonds,  executed  by  Wilson  Howard,  with  the  defendant  in  error  as 
surety  thereon,  one  in  1896,  and  the  other  in  1897,  and  exactly  similar  in 
form  and  effect.  The  questions  now  presented  for  determination  arise  under 
a  second  amended  petition  in  the  cause. 

The  action  was  for  the  collection  of  certain  special  deficiency  assessments 
made  by  the  commissioner  of  internal  revenue,  and  also  for  the  amount  of 
the  tax  on  a  specified  number  of  gallons  of  spirits  manufactured  or  distilled 
by  said  Howard  during  the  term  covered  by  the  bonds,  and  subsequently 
deposited  in  a  warehouse,  and  a  warehousing  bond  executed  to  secure  pay- 
ment of  the  tax  due  thereon. 

The  suit  was  against  the  defendant  in  error  alone,  Wilson  Howard  having 
died  before  the  institution  of  the  suit.  The  amount  claimed  on  account 
of  special  deficiency  assessments  was  paid  or  judgment  taken  without  contest 
in  the  court  below,  and  recovery  for  the  tax  on  the  quantity  of  spirits  de- 
posited in  the  warehouse  was  resisted  on  the  ground  that  a  warehousing 
bond  had  been  executed  and  accepted  to  secure  payment  of  that  tax,  in 
consequence  of  which  the  contention  is  that  the  defendant  surety  company 
was  not  liable  for  such  tax. 

A  reply  to  the  defendant's  answer  was  filed  on  behalf  of  the  United 
States,  setting  forth  that  judgment  had  been  obtained  upon  the  ware- 
housing bond,  and  execution  duly  and  promptly  issued  thereon  and  returned 
nulla  bona.  The  reply  further  averred  that  the  surety  on  the  warehousing 
bond  was  insolvent,  and  that  since  the  execution  of  those  bonds  Wilson 
Howard  had  died,  leaving  no  property  whatever,  and  that  his  estate  was 
insolvent.  To  this  reply  a  demurrer  by  the  defendant  was  sustained  by  the 
court,  and  the  suit  dismissed  (112  Fed.  336),  and  to  review  that  judgment  writ 
of  error  was  duly  sued  out  and  the  case  brought  to  this  court. 

R.  D.  Hill,  for  the  United  States. 
Robert  T.  Hough,  for  defendant  in  error. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges,  and 
CLARK,  District  Judge. 

CLARK,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  distiller's  bond  on  which  the  suit  was  brought  was  executed 
under  the  section  3260  of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St.  1901,  p.  21 14],  as  amended  by  the  act  of  1894,  Act 
Aug-  27,  1894,  c.  349,  §  67  [U.  S.  Comp.  St.  1901,  p.  21 17],  which, 
so  far  as  its  provisions  directly  affect  the  matter  now  under  considera- 
tion, is  as  follows : 

"Every  person  intending  to  commence  or  to  continue  the  business  of  a 
distiller  shall,  on  tiling  with  the  collector  his  notice  of  such  intention,  and 
before  proceeding  with  such  business,  and  on  the  first  day  of  May  of  each 
succeeding  year,  execute  a  bond  in  the  form  prescribed  by  the  commissioner 
of  internal  revenue,  conditioned  that  he  shall  faithfully  comply  with  all 
the  provisions  of  law  relating  to  the  duties  and  business  of  distillers,  and 
shall  pay  all  penalties  incurred  or  tines  imposed  on  him  for  a  violation  of 
any  of  the  said  provisions;  and  that  he  shall  not  suffer  the  lot  or  tract  of 
land  on  which  the  distillery  stands,  or  any  part  thereof,  or  any  of  the  dis- 
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tilling  apparatus,  to  be  incumbered  by  mortgage,  judgment  or  otber  Hen, 
during  the  time  in  which  he  shall  carry  on  said  business.  Said  bond  shall 
be  with  at  least  two  sureties,  approved  by  the  collector  of  the  district,  and 
for  a  penal  sum  not  less  than  the  amount  of  tax  on  the  spirits  that  can  be 
distilled  in  his  distillery  during  a  period  of  fifteen  days.  But  in  no  case 
shall  the  bond  exceed  the  sum  of  one  hundred  thousand  dollars." 

After  reciting  that  Wilson  Howard  was  engaged,  and  intended  to 
be  engaged,  in  the  business  of  a  distiller,  the  condition  of  the  bond, 
so  far  as  that  need  be  given,  is : 

"Now,  therefore,  If  the  said  Wilson  Howard  shall,  in  all  respects,  faithfully 
comply  with  all  the  provisions  of  law  in  relation  to  the  duties  and  business 
of  distillers,  and  shall  pay  all  penalties  incurred  or  fines  imposed  on  him 
for  a  violation  of  any  of  the  said  provisions,  and  has  not  suffered  and  shall 
not  suffer  the  lot  or  tract  of  land  on  which  the  distillery  stands,  or  any  part 
thereof,  or  any  of  the  distilling  apparatus,  to  be  incumbered  by  mortgage, 
judgment,  or  other  lien,  during  the  time  in  which  he  has  and  shall  carry  on 
said  business,  then  this  obligation  shall  be  void;  otherwise  it  shall  remain 
in  full  force." 

The  warehousing  bonds  were  executed  pursuant  to  section  3293 
of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  2133].  In  rela- 
tion to  the  tax  imposed  on  spirits  it  was  enacted  in  section  48  of  the 
act  of  August  27,  1894,  c.  349,  28  Stat.  563  [U.  S.  Comp.  St.  1901, 
p.  21 10] : 

"That  the  tax  herein  imposed  shall  be  paid  by  the  distiller  of  the  spirits, 
on  or  before  their  removal  from  the  distillery  or  place  of  storage,  except  in 
case  the  removal  therefrom  without  payment  of  tax  is  authorized  by  law; 
and  (upon  spirits  lawfully  deposited  in  any  distillery  warehouse,  or  other 
bonded  warehouse,  established  under  internal  revenue  laws)  within  eight 
years  from  the  date  of  the  original  entry  for  deposit  in  any  distillery  ware- 
house, or  from  the  date  of  original  gauge  of  fruit  brandy  deposited  in  special- 
bonded  warehouse,  except  in  case  of  withdrawal  therefrom  without  payment 
of  tax  as  authorized  by  law." 

It  has  been  suggested,  rather  than  argued,  that  since  the  enact- 
ment of  the  law  establishing  bonded  warehouses,  and  authorizing 
delay  in  payment  of  taxes  due.  on  spirits,  upon  the  execution  of  a 
warehousing  bond  the  sureties  on  the  original  official  bond  of  the 
distiller  are  not  liable  for  the  tax  secured  by  the  warehousing  bond. 

We  do  not  think,  however,  it  requires  discussion  to  show  that  the 
payment  of  the  tax  imposed  on  distilled  spirits  is  the  duty  of  the 
distiller  under  the  law  for  which  the  surety  on  the  distiller's  bond 
would  be  liable  up  to  the  time  when  the  warehousing  bond  is  exe- 
cuted. It  must  be  true,  we  think,  that  the  surety  on  the  distiller's 
bond  is  liable  for  the  tax  on  spirits  manufactured  or  produced  in 
the  event  no  warehousing  bond  is  given.  The  case  of  Hart  v.  U.  S.t 
95  U.  S.  316,  24  L.  Ed.  479,  must  be  regarded  as  authority  for  the 
proposition  that  the  surety  would  be  liable  for  the  tax  under  the  cir- 
cumstances just  stated.  It  will  also  be  observed,  from  the  statement 
of  facts  found  in  that  case,  that  the  taxes  assessed  against  the  distiller, 
and  sued  for,  were  assessed  against  him  on  spirits  which  had  been 
distilled  and  deposited  in  a  bonded  warehouse,  and  one  of  the  de- 
fenses rested  on  the  ground  that  the  collector  of  internal  revenue  for 
that  particular  district  had  permitted  a  quantity  of  the  spirits,  more 
than  sufficient  to  pay  the  taxes,  to  be  removed  from  the  bonded  ware- 
house without  the  knowledge  or  consent  of  the  sureties.     Whether  or 
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not  the  usual  warehousing  bond  was  demanded  and  executed  does 
not  appear  from  the  statement  of  the  case.  The  defense  was  over- 
ruled, and  it  was  adjudged  that  the  sureties  on  the  distiller's  original 
or  official  bond  were  liable  for  the  tax,  and  final  judgment  was  ren- 
dered accordingly. 

In  the  case  of  the  United  States  v.  Bicket  et  al.,  24  Fed.  Cas.  No. 
!4»59^>  the  action  was  against  the  distiller  and  the  sureties  on  his  offi- 
cial distiller's  bond,  and  conditioned,  in  the  very  language  of  section 
3260,  for  the  performance  of  all  the  duties  prescribed  by  law  in  rela- 
tion to  the  duties  and  business  of  a  distiller,  and  the  breach  of  the 
bond  averred  in  the  declaration  was  that  the  distiller  "did  not  faithfully 
observe  all  the  provisions  of  the  law  in  regard  to  the  duty  of  the 
distiller,  in  that  he  did  not  pay  the  tax  which  accrued  against  said 
distillery  and  upon  the  high  wines  manufactured  by  him  therein," 
and  the  sureties  were  adjudged  responsible  on  the  bond  for  the  tax 
thus  accrued. 

In  the  case  of  the  United  States  v.  Rindskopf,  105  U.  S.  418,  26 
L.  Ed.  1 131,  the  suit  was  again  upon  a  distiller's  bond,  and  the  breach 
assigned  was  the  nonpayment  of  the  tax  due  on  a  specified  number 
of  gallons  of  spirits  alleged  to  have  been  distilled  at  the  distillery 
between  certain  dates,  and  final  judgment  was  had  in  favor  of  the 
government  against  the  principal  and  sureties  upon  the  bond. 

In  view  of  these  and  other  cases  which  might  be  cited,  we  think 
it  is  not  open  to  question  that  the  payment  of  the  tax  imposed  upon 
spirits  distilled  during  the  period  of  the  bond  is  a  duty  the  perform- 
ance of  which  is  secured  by  the  bond,  and  for  a  failure  to  discharge 
which  the  sureties  are  responsible;  and  it  only  remains  to  consider 
whether  or  not  this  bond  is  extinguished,  or  the  sureties  released, 
in  consequence  of  the  execution  of  a  warehousing  bond,  when  that 
is  done  pursuant  to  section  3296,  which  authorizes  this  to  be  done 
as  part  of  the  general  scheme  for  the  collection  of  taxes  provided 
in  the  revenue  laws. 

We  have  referred  to  the  original  bond  of  the  distiller  as  his  official 
bond,  for  it  was  so  characterized  in  the  case  of  the  United  States  v. 
Singer,  15  Wall.  11 1,  21  L.  Ed.  49,  and  throughout  the  opinion  re- 
ferred to  as  "the  official  bond  of  the  distillers  and  their  sureties," 
although  it  is  quite  evident,  in  view  of  the  nature  of  the  subject,  that 
such  a  bond  is,  in  some  respects,  distinguishable  from  the  ordinary 
official  bond  required  of  civil  officers. 

The  question  with  which  we  now  deal  is  whether  or  not  the  lia- 
bility of  the  surety  was  extinguished  by  the  execution  of  the  ware- 
housing bond.  The  law  under  which  this  bond  was  executed  in  order 
to  obtain  delay  in  payment  of  the  taxes  was,  of  course,  in  force  at  the 
time  of  the  execution  of  the  bond  in  question,  and  constituted  a  well- 
known  part  of  the  revenue  scheme  upon  the  subject.  It  is  a  familiar 
principle  that  sureties,  when  executing  a  bond,  are  presumed  to  know 
the  law  and  to  contract  with  reference  to  all  of  its  provisions,  which 
are,  by  construction,  read  into  the  contract,  so  far  as  they  are  mate- 
rial. This  is  true  not  only  in  regard  to  duties  imposed  by  law  in 
force  at  the  time  of  the  execution  of  the  bond,  but  also  with  refer- 
ence to  duties  subsequently  imposed  by  legislative  authority. 
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For  example,  in  the  case  of  the  United  States  v.  Powell,  14  Wall. 
493,  20  L.  Ed.  726,  the  facts  were  that  the  distiller  had  executed  two 
bonds,  and  the  action  was  upon  both  bonds,  conditioned  alike  and 
in  almost  the  very  worda  of  section  3260,  and  the  action  was  against 
the  distiller  and  the  sureties  upon  both  bonds.  Subsequent  to  the 
execution  of  the  first  bond,  and  during  the  period  of  its  term,  Congress 
passed  a  resolution  providing  that : 

"The  proprietors  of  all  internal  revenue  bonded  warehouses  shall  reimburse 
the  United  States  the  expenses  and  salary  of  all  store-keepers  or  other  offi- 
cers in  charge  of  such  warehouse." 

The  sureties,  by  plea,  set  up  as  a  defense  against  recovery  on  the 
first  bond  that  at  the  date  of  execution  of  said  bond  the  government 
was,  by  law,  bound  to  pay  the  storekeepers,  and  that  the  joint  resolu- 
tion of  Congress  could  not  increase  the  responsibility  of  the  sureties 
after  the  date  of  execution  of  the  bond.  This  defense  was  over- 
ruled, and  it  was  adjudged  that  the  sureties  were  liable  for  the  per- 
formance of  this  additional  duty  to  pay  the  expenses  and  salary  of  the 
storekeepers  put  in  charge  of  the  warehouse  by  the  government. 
Mr.  Justice  Clifford,  delivering  the  opinion  of  the  court,  said : 

"Stronger  language  to  signify  an  intention  to  stipulate  that  the  principals 
in  the  bond  should  comply  with  duties  subsequently  imposed  by  law  in  re- 
lation to  the  business  of  a  distiller  could  not  well  be  employed,  as  the  lan- 
guage of  the  bond  is  that  they  shall  faithfully  comply  with  all  the  provisions 
of  law  in  relation  to  the  duties  and  business  of  distillers,  knowing,  as  aU  the 
obligors  did,  that  Congress  might  at  any  time  enact  new  provisions  imposing 
new  duties,  or  vary  those  already  imposed.  *  *  *  Bonds  in  such  cases, 
as  well  as  in  cases  like  the  one  before  the  court,  are  required  to  secure  the 
faithful  discharge  of  the  duties  ordinarily  imposed  upon  the  principal  obli- 
gor, without  reference  to  the  time  when  the  law  was  passed  imposing  the 
duty;  and  where,  as  In  this  case,  the  language  of  the  bond  is  sufficiently 
comprehensive  to  embrace  duties  subsequently  imposed,  of  a  character  cor- 
responding with  those  required  at  the  date  of  the  bond,  the  construction 
which  gives  a  prospective  as  well  as  a  retrospective  operation  to  the  con- 
dition of  the  bond  may  well  be  adopted  as  both  reasonable  and  just  to  all 
concerned." 

In  the  closely  related  subject  of  revenue  derived  from  customs 
duties,  it  is  a  well-settled  principle  under  the  customs  duties  acts  of 
Congress  that  the  right  to  duties  accrues  by  the  importation  with 
the  intent  to  unlade,  and  immediately  upon  the  importation  the  duties 
become  a  personal  charge  and  a  personal  debt  against  the  importer, 
and  a  bond  subsequently  taken  at  the  customs  house  to  secure  pay- 
ment of  these  duties  by  the  importer  is  not  an  extinguishment  of  the 
debt,  but  is  merely  collateral  security  for  its  payment.  United  States 
v.  Lyman,  F.  C.  No.  15,647,  1  Mason,  482. 

The  opinion  in  this  case  was  by  Mr.  Justice  Story,  and,  as  might 
be  expected,  is  exhaustive  and  instructive.  Under  the  revenue  act  it 
was  provided  that  the  duties  due  from  the  importer  "shall  be  paid  or 
secured  to  be  paid  by  bond."  It  was  at  the  option  of  the  importer 
to  pay  the  duties,  and  at  once  take  the  goods  imported,  or  to  deposit 
such  goods  and  secure  their  payment  by  bond,  just  as  a  distiller 
may  pay  the  tax  due  on  the  distilled  product,  or  deposit  the  same 
in  a  warehouse  and  secure  delay  in  the  payment  by  the  execution  of 
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bond.    In  relation  to  the  effect  of  such  a  bond  executed  under  the 
customs  duties  act,  Mr.  Justice  Story  in  the  case  referred  to  said: 

"But  I  am  prepared  to  go  yet  farther,  and  to  hold  that  a  bond  given  under 
the  revenue  act  of  1799  [Act  March  2,  1799,  c.  22,  §  62,  1  Stat  673],  by  the 
importer  himself,  and  a  fortiori  by  a  third  person  (if  legal),  would  not  extin- 
guish the  original  debt  created  by  the  act  of  Importation.    I  admit  the  doc- 
trine that  in  general  a  higher  security  taken  from  the  debtor  himself  extin- 
guishes the  original  contract    But  this  proceeds  upon  a  presumption  of  law 
that  it  is  taken  in  satisfaction  of  the  original  debt;   for,  if  it  appear  other- 
wise upon  the  face  of  the  security,  it  will  not  operate  as  an  extinguishment. 
Thus,  a  bond  of  the  debtor,  with  sureties,  or  a  mortgage,  may  be  taken  as 
collateral  security  for  the  payment  of  a  promissory  note,  and  in  such  case 
it  certainly  does  not  extinguish  the  demand  on  the  note.    My  opinion,  there- 
fore, that  a  bond  taken  under  the  revenue  act  of  1799  is  not  an  extinguish- 
ment of  the  debt  accruing  by  the  importation  of  the  goods  is  founded,  not 
upon  the  notion  that  the  debts  are  of  the  same  nature  and  dignity,  but  upon 
the  intent  and  language  of  the  statute  iself.    It  provides  that  within  fifteen 
days  after  the  arrival  of  the  goods  the  importer  may  enter  the  goods,  pay 
the  duties  at  once,  or  give  bond,  with  sufficient  sureties,  to  secure  the  pay- 
ment of  the  duties  at  a  future  period;   or  'otherwise  the  goods  are  to  be  de- 
posited in  the  stores  of  the  government,  as  a  security  for  such  payment 
*    *    *    And  throughout  the  whole  act  the  bond  is  uniformly  termed  a  bond 
to  secure  the  duties,  and  not  a  bond  in  payment  of  the  duties.    If,  therefore, 
the  statute  intended  the  bond  as  a  mere  security  for  the  duties  (and  this 
intention  is  proved  irresistibly  to  my  mind)  there  is  an  end  to  the  whole 
question;    for  in  no  case  can  a  higher  security  operate  an  extinguishment 
against  the  plain  import  of  the  statute  under  which  it  is  taken." 

It  is  to  be  kept  in  mind  that  the  revenue  laws,  in  relation  to  bonds 
required  as  well  as  in  other  respects,  are  not  to  be  regarded  as  penal, 
and  therefore  to  be  strictly  construed,  but  as  remedial,  and  to  be 
liberally  construed,  in  order  to  give  full  effect  to  the  purposes  of  their 
enactment.  United  States  v.  Hodson,  io  Wall.  406,  19  L.  Ed.  937 ; 
United  States  v.  Stowell,  133  U.  S.  1,  10  Sup.  Ct.  244,  33  L.  Ed.  555. 

It  has  been  said  again  and  again  in  the  adjudged  cases  that  the  tax 
on  distilled  spirits  attaches  as  soon  as  the  spirits  come  into  existence, 
and  it  is  plainly  evident,  as  we  have  seen,  that  the  surety  on  a  dis- 
tiller's bond  is  liable  for  this  tax,  which  it  is  a  duty,  under  the  law, 
of  the  distiller  to  pay,  unless  that  duty  or  obligation  to  pay,  or  debt, 
as  it  is  otherwise  called,  is  extinguished  by  the  execution  of  a  ware- 
housing bond,  when  such  bond  is  executed  instead  of  immediate  pay- 
ment, in  order  to  obtain  delay  in  the  payment  of  the  taxes  by  storing 
the  distilled  spirits  in  a  bonded  warehouse,  as  may  be  done  under  the 
act.  The  distiller's  official  bond  is  required;  the  tax  is  made  a  lien 
on  the  distilled  spirits  and  certain  other  property  of  the  distiller ;  and, 
in  the  event  delay  in  payment  is  desired,  the  additional  warehousing 
bond  is  required — all  pursuant  to  the  manifest  purpose  of  Congress 
to  make  certain  that  the  government  will  receive  the  tax  imposed, 
so  far  as  full  legislation  upon  the  subject  can  accomplish  that  purpose. 

In  view  of  this  purpose,  the  reasonable  construction  is  that  the  dis- 
tiller's bond  was  required  to  be  executed  in  broad  terms,  which  im- 
posed upon  the  distiller  and  his  surety  the  obligation  to  discharge 
every  duty  resting  upon  the  distiller  under  the  law,  including  the  duty 
to  pay  the  tax  on  distilled  spirits,  and  that  the  warehousing  bond 
required,  in  order  that  the  distiller  may  obtain  delay  in  the  payment 
of  this  debt,  is  required  pursuant  to  this  purpose,  as  additional  se- 
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curity,  and  the  execution  of  the  warehousing  bond  was  not  intended 
to  extinguish  the  liability  of  the  distiller  or  his  surety  on  the  first  bond. 

Congress,  in  providing  for  the  somewhat  extended  delay,  covering 
years,  during  which  the  tax  might  be  paid  on  spirits  thus  deposited 
in  a  warehouse,  could  not  have  been  unmindful  of  the  lesson  of  com- 
mon experience,  that  in  consequence  of  death  and  business  reverses 
during  such  a  period  of  time  the  official  distiller's  bond  might  be- 
come worthless  as  security,  just  as  happened  in  regard  to  the  ware- 
housing bond  executed  to  secure  the  tax  now  in  question.  It  was 
but  the  suggestion  of  common  business  prudence,  when  delay  was 
granted  in  the  interest  of  the  distiller,  to  do  so  only  upon  condition 
of  his  giving  security  for  the  tax  in  addition  to  that  which  already 
existed  under  the  duty  to  pay  the  tax  immediately,  and  the  require- 
ment of  cumulative  security,  by  additional  bond,  affords  no  just 
ground  for  the  contention  that  Congress  thereby  manifested  any  in- 
tention to  extinguish  the  liability,  or  release  the  obligors,  either 
principal  or  surety,  under  the  original  bond.  And  the  general  rule  is 
that  a  later  statute  will  not  be  held  to  disturb  the  provisions  of  a 
former  law  by  implication,  when  there  is  not  a  clear  repugnancy. 

The  proposition  is  that  the  second  bond  was  not  successive,  but 
cumulative;  that  the  first  bond  continued  in  force  as  a  security  for 
the  discharge  of  the  duty,  as  at  first  contemplated ;  and  that  the  addi- 
tional or  warehousing  bond  was  intended  as  additional  security  for 
the  discharge  of  a  specifically  named  one  of  the  duties  covered  by  the 
first  bond. 

Mr.  Justice  Gray,  speaking  for  the  court,  in  the  case  of  United 
States  v.  Witten,  143  U.  S.  78,  12  Sup.  Ct.  372,  36  L.  Ed.  81,  said: 

"The  deposit  of  the  spirits  in  the  warehouse  was  solely  for  the  benefit 
of  the  distiller,  and  to  enable  him  to  give  bond  for  the  payment  of  the  tax 
on  the  spirits,  instead  of  paying  the  tax  at  once.  The  government  assumed 
no  responsibility  to  him  for  their  safe-keeping.  If  he  was  not  satisfied  with 
the  security  of  the  warehouse,  he  had  oniy  to  take  any  measure,  consistent 
with  the  access  and  supervision  of  the  revenue  officers,  to  make  it  more 
secure,  or  else  to  pay  the  tax  and  remove  the  spirits." 

The  statutes  upon  this  subject  provide  a  complete  plan,  or  scheme, 
for  the  collection  of  the  tax  imposed  on  distilled  spirits,  and  the  con- 
struction of  them  which  we  have  thus  indicated  is  in  accordance  with 
a  construction  given  to  them  in  their  practical  administration  by  the 
Treasury  Department,  as  will  appear  from  Treasury  Decisions  (1899), 
vol.  1 ,  No.  20,920,  in  the  matter  of  warehousing  and  distillers'  bonds. 
The  construction  by  that  department  was  and  is  that  suit  can  be  main- 
tained on  the  distiller's  bond  to  recover  the  tax  on  spirits  when  the 
principal  and  surety  on  the  warehousing  bond  are  insolvent.  The 
view  is  also  expressed  that  the  remedy  on  the  warehousing  bond 
should  be  exhausted  before  resort  is  had  to  the  distiller's  bond. 

The  construction  of  a  revenue  statute  by  the  Treasury  Depart- 
ment, "though  not  controlling,  is  not  without  weight,  and  is  entitled 
to  respectful  consideration."  Smythe  v.  Fiske,  23  Wall.  382,  23  L. 
Ed.  47.  The  weight  of  a  contemporaneous  construction  of  a  statute 
which  admits  of  doubt,  by  those  charged  with  its  execution,  has  been 
recognized  and  declared  in  many  cases.     United  States  v.  Johnston, 
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124  U.  S.  236,  8  Sup.  Ct.  446,  31  L.  Ed.  389;  United  States  v.  Fin- 
nell,  185  U.  S.  236,  22  Sup.  Ct.  633,  46  L.  Ed.  890;  Pennoyer  v. 
McConnaughy,  140  U.  S.  23,  11  Sup.  Ct.  699,  35  L.  Ed.  363.  We 
think  the  construction  of  the  revenue  laws  thus  indicated  is  sound  in 
principle,  and  supported  by  well-considered  cases,  which  furnish  a 
close  analogy.  We  conclude  that  the  United  States  was  entitled  to 
judgment  for  such  taxes  as  accrued  upon  the  spirits  manufactured 
by  the  distiller  during  the  period  of  his  official  bond,  and  that  there 
was  error  in  the  ruling  and  judgment  of  the  court  below. 

The  judgment  of  that  court  is  accordingly  reversed  and  the  case  re- 
manded for  further  proceedings  not  inconsistent  with  the  opinion  of 
this  court. 


(122  Fed.  91L) 

WHITE  v.  WARBURTON  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  18,  1003.) 

No.  906. 

1  Federal  Coukts— Following   State   Decisions— Application   of  State 

8TATUTE. 

A  judgment  of  the  Supreme  Court  of  a  state  in  an  action  by  an  ad- 
ministrator de  bonis  non  to  recover  a  lot,  determining  that,  under  the 
statutes  of  the  state,  such  lot  never  came  within  the  control  or  disposi- 
tion of  such  administrator,  but  was  fully  administered  upon  by  his 
predecessor,  is  conclusive  against  the  right  of  his  assignee  to  subject  such 
lot  to  a  lien  in  a  subsequent  action  in  a  federal  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  District  of  Washington. 

Jesse  Thomas,  for  appellant. 
S.  Warburton,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appellant  brought  this  suit  in  the  court 
below  as  the  assignee  of  an  administrator  de  bonis  non  of  the  estate 
of  Sophia  D.  Bacon,  deceased.  The  object  of  the  suit  was  the  estab- 
lishment of  an  equitable  lien  upon  a  certain  lot  of  land  situated  in  the 
city  of  Tacoma,  state  of  Washington,  which  was  community  property 
of  Sophia  D.  Bacon  and  her  husband,  E.  G.  Bacon.  The  case  shows 
that  Mrs.  Bacon  died  in  the  year  1880,  leaving  surviving  her  hus- 
band, E.  G.  Bacon,  and  three  children — two  by  a  former  marriage, 
namely,  Amelia  and  Matilda  Barmeyer,  aged,  respectively,  15  and  16 
years,  and  one,  Ellen  T.  Bacon,  5  years  old,  the  issue  of  her  mar- 
riage with  E.  G.  Bacon.  The  latter,  after  the  death  of  his  wife, 
continued  in  the  possession  of  the  property  with  the  children,  and, 
notwithstanding  he  did  not  question  their  right  to  one-half  of  the 
property,  he  collected  all  the  rents,  issues,  and  profits  thereof,  and 

T 1.  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin  v. 
Overman  Wheel  Co.,  9  C.  C.  A.  548;  Wilson  v.  Perrin,  11  C.  C.  A.  71;  Hill 
v.  Hite.  29  C.  C.  A.  553. 

See  Courts,  vol.  13,  Cent  Dig.  §  957. 
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appropriated  the  same  to  his  own  use.     But  in  April,  1893,  nearly  13 
years  after  his  wife's  death,  he  filed  a  petition  in  the  superior  court 
of  Pierce  county,  Wash.,  for  letters  of  administration  upon  the  estate 
of  his  deceased  wife,  which  letters  were  issued  to  him  on  the  21st  day 
of  that  month,  and,  having  qualified  as  such  administrator,  he  caused 
the  statutory  notice  to  creditors  to  be  published  for  the  required  time, 
but  no  claims  were  presented  to  the  administrator  or  to  the  court 
against  the  estate  within  the  year  prescribed  by  the  state  of  Wash- 
ington for  the  presentation  of  claims.     Notwithstanding  the  fact  that 
the  lot  in  question  was  inventoried  as  the  property  of  the  estate  to  be 
administered,  E.  G.  Bacon  continued  to  collect  the  rents,  issues,  and 
profits  of  the  property,  and  to  appropriate  them  to  his  own  use.    He 
became  financially  embarrassed,  and  in  February,  1895,  without  refer- 
ence to  the  probate  proceedings  in  the  matter  of  the  estate  of  his 
wife,  which  continued,  as  they  had  been,  unreported  and  unsettled, 
he  undertook  to  convey  the  lot  in  question  to  his  daughter  Ellen; 
and  at  the  same  time  she  executed  a  declaration  of  trust,  reciting 
that  she  held  the  title  thereto  in  trust — one-third  for  herself  and  one- 
third  for  each  of  her  two  sisters.     On  the  8th  day  of  April,  1895, 
the   respondent   Stanton   Warburton   obtained    a    money   judgment 
against  E.  G.  Bacon  in  the  superior  court  of  Pierce  county,  and 
caused  execution  to  be  issued  thereon,  and  the  interest  of  E.  G.  Ba- 
con in  the  property  in  question  to  be  levied  upon  and  sold,  at  which 
sale  Warburton  became  the  purchaser.     The  sale  was   had  on  the 
2d  day  of  March,  1896,  was  afterwards  confirmed  by  the  court,  and  a 
sheriff's  deed   issued  to  the  purchaser  May  4,  1897.     Between  the 
time  of  the  confirmation  of  the  sale  and  the  issuance  of  the  sheriff's 
deed,  E.  G.  Bacon  died  intestate.     Warburton  thereafter  purchased 
the  interest  of  one  of  the  heirs  of  Mrs.  Bacon,  and  some  time  in  1897 
began  an  action  to  quiet  title  in  himself  against  all  of  her  heirs; 
making  them  parties  defendant,  and  alleging  that  he  was  the  owner 
in  fee  simple  of  the  whole  of  the  property.     Issue  was  taken  on  the 
allegations  of  his  complaint,  and  trial  had  upon  an  agreed   state- 
ment of  facts,  from  which  the  court  found,  as  conclusions  of  law, 
that  Warburton  was  the  owner  and  entitled  to  the  possession  of  an 
undivided  two-thirds  interest  in  the  lot,  and  that  one  of  the  heirs, 
Matilda  B.  White  (she  having  purchased  the  interest  of  the  other 
heir),  was  the  owner  and  entitled  to  the  possession  of  the  remaining 
one-third,  and  entered  a  decree  accordingly.     Warburton  thereupon 
appealed  to  the  Supreme  Court  of  the  state  of  Washington  from  that 
part  of  the  decree  which  adjudged  Matilda  B.  White  to  be  the  owner 
of  an  undivided  one-third  of  the  lot,  which  decree  was  on  such  appeal 
affirmed  (Warburton  v.  White,  18  Wash.  511,  52  Pac.  233,  532),  and 
the  case  thereupon  taken  by  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  where  the  judgment  of  the  Supreme  Court  of  the 
state  of  Washington  was  affirmed  (Warburton  v.  White,  176  U.  S. 
484,  20  Sup.  Ct.  404,  44  L.  Ed.  555). 

On  the  4th  day  of  March,  1898,  one  Griffin  was,  upon  petition 
therefor,  appointed  by  the  probate  court  of  Pierce  county  adminis- 
trator de  bonis  non  of  the  estate  of  Mrs.  Bacon,  and  on  the  10th  of 
that  month  brought  an  action  to  recover  the  possession  of  the  undi- 
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vided  two-thirds  of  the  lot,  which  the  judgment  in  the  case  of  War- 
burton  v.  White,  above  mentioned,  had  awarded  to  Warburton,  to- 
gether with  its  reasonable  rental  value  from  the  death  of  E.  G.  Bacon. 
In  addition  to  the  allegation  that  no  claims  against  the  estate  of  Mrs. 
Bacon  were  presented  to  the  administrator  of  the  estate,  the  answer 
of  Warburton  to  the  complaint  of  the  administrator  de  bonis  non 
expressly  alleged  that  there  were  no  debts  or  claims  of  any  character 
existing  against  that  estate,  and  "that  after  the  time  had  elapsed  in 
which  creditors  might  file  any  claim  against  the  estate  of  Sophia  D. 
Bacon,  as  above  set  forth,  said  probate  proceedings  were  abandoned 
and  discontinued  by  agreement  and  understanding  by  and  between 
the  administrator,  said  E.  G.  Bacon,"  and  the  heirs  of  said  estate,  and 
the  heirs  thereupon  took  possession  of  the  property.  The  case  of 
Griffin  v.  Warburton  was  -taken  to  the  Supreme  Court  of  the  state 
of  Washington,  and  is  reported  in  23  Wash.  231,  62  Pac.  765,  the 
opinion  in  which  is  made  a  part  of  the  record  in  the  present  case, 
and  from  which  a  number  of  the  facts  above  stated  are  taken.  In 
disposing  of  the  appeal  there,  the  court  said,  among  other  things : 

"Whether  or  not  Mrs.  Bacon  died  seised  of  any  property  other  than  the 
property  above  described  [the  lot  in  question  here]  does  not  appear  from  the 
record,  nor  does  it  appear  what  representations  were  made  to  the  superior 
court  which  induced  it  to  appoint  an  administrator  de  bonis  non,  nor  whether 
such  administrator  was  appointed  upon  or  without  notice  to  the  defendants 
and  the  other  parties  in  possession  of  the  real  property.  Upon  the  facts 
shown  by  the  record,  it  is  apparent  that,  so  far  as  this  real  property  is 
concerned,  there  is  no  necessity  for  further  administration  upon  it,  or  for  the 
appointment  of  an  administrator  de  bonis  non.  The  causes  which  usually 
require  the  intervention  of  the  probate  court  are  nonexistent  There  are  no 
claims  of  creditors  for  which  It  can  be  held  liable.  If  any  ever  existed,  they 
were  conclusively  barred,  whether  absolute  or  contingent,  by  the  failure  to 
prerent  them  within  the  year  allowed  by  the  statute  for  the  presentation 
of  claims  after  the  first  publication  of  the  notice  to  creditors.  Barto  v. 
Stewart,  21  Wash.  605,  59  Pac.  480.  There  is  no  necessity  for  a  decree  of 
the  probate  court  to  determine  the  right  of  succession  to  the  property.  Tbe 
agreement  of  the  interested  parties,  and  the  judgment  in  the  case  of  War- 
burton v.  White,  affirmed  by  this  court,  and  since  the  commencement  of  this 
action  reaffirmed  by  the  Supreme  Court  of  the  United  States,  conclusively 
establish,  as  between  the  heirs  and  the  successors  in  interest  to  the  heirs, 
this  right  of  succession;  and,  should  the  administrator  de  bonis  non  be 
allowed  to  administer  upon  the  property,  it  must,  if  not  disposed  of  to  pay 
the  expenses  of  such  administration,  be  distributed  in  accordance  with  the 
decree  entered  In  that  case.  There  is  no  necessity  for  a  decree  or  order  of 
distribution  of  the  probate  court  in  order  to  pass  title  to  the  real  property 
from  the  ancestor  to  the  heir." 

After  referring  to  various  provisions  of  the  statutes  of  Washington, 
and  to  various  authorities,  the  court,  in  the  case  of  Griffin  v.  War- 
burton, continued: 

"Applying  these  principles  to  the  case  in  hand,  it  is  clear  to  our  minds  that 
this  real  property  was  fully  administered  upon  by  the  first  administrator, 
and  was  not  a  part  of  the  estate  of  Sophia  D.  Bacon,  deceased,  remaining 
unadministered  at  the  time  of  the  appointment  of  the  administrator  de  bonis 
non.  As  such,  it  was  not  included  within  the  letters  of  administration  issued 
to  him.  By  the  express  terms  of  the  statute,  an  administrator  de  bonis  non 
i*  appointed  to  administer  upon  'the  goods  remaining  unadministered/  and 
he  has  no  warrant  to  disturb  the  lawful  acts  of  the  administrator  whom  he 
succeeds." 
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Here  was  a  distinct  adjudication  by  the  Supreme  Court  of  the  state 
of  Washington  that,  under  the  statutes  of  that  state  and  the  prin- 
ciples of  law  properly  applicable  thereto,  the  lot  in  question  in  the 
present  suit  never  came  within  the  control  or  disposition  of  the  ad- 
ministrator de  bonis  non,  under  whom  alone  the  appellant  in  the 
present  suit  claims.  That  adjudication  of  the  state  court  is,  of  course, 
binding  upon  us,  and  is,  as  was  properly  held  by  the  court  below,  con- 
clusive of  the  controversy. 

The  judgment  is  affirmed. 


(122  Fed.  914.) 

FARMERS'  LOAN  &  TRUST  CO.  v.  LAKE  ST.  ELEVATED  R.  CO.  et  aL* 

LAKE  STREET  ELEVATED  R.  CO.  v.  FARMERS'  LOAN  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1903.) 

Nos.  887,  890. 

1.  Mortgages— Discretionary  Power  to  Foreclose— Joint  Trustees. 

Where,  by  the  terms  of  a  trust  deed,  discretionary  power  to  foreclose, 
under  certain  conditions,  is  vested  in  two  trustees,  the  concurrence  of 
both  is  requisite  to  the  exercise  of  such  power,  even  if  not  so  expressed 
in  terms;  and,  if  the  trustees  honestly  disagree,  that  fact  furnishes  no 
ground  for  charging  either  with  a  breach  of  the  trust,  but  their  non- 
concurrence  results  in  a  failure  on  their  part  to  sue,  which  will  authorize 
the  beneficiaries  to  bring  suit  for  themselves  if  any  one  but  the  trus- 
tees jointly  may  sue  in  any  case. 

Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the  Northern  District  of  Illinois. 

In  1893  the  Lake  Street  Elevated  Railroad  Company,  an  Illinois  corpora- 
tion, executed  a  trust  deed  of  its  railroad  in  Chicago  to  the  American  Trust 
&  Savings  Bank,  an  Illinois  corporation,  as  trustee,  and  to  the  Farmers'  Loan 
&  Trust  Company,  a  New  York  corporation,  as  co-trustee,  to  secure  the  pay- 
ment of  bonds.  For  convenience,  the  Lake  Street  Elevated  Railroad  Com- 
pany will  be  called  the  mortgagor;  the  Farmers'  Loan  &  Trust  Company,  the 
New  York  trustee;  and  the  American  Trust  &  Savings  Bank,  the  Chicago 
trustee. 

The  trust  deed  provides  for  the  certification  by  both  trustees  of  the  bonds 
issued  and  to  be  issued;  authorizes  the  trustees  to  appoint  a  joint  agent  to 
attend  meetings  of  the  board  of  directors,  and  examine  the  work  of  the 
railroad  company  with  reference  to  the  application  and  expenditure  of  the 
proceeds  of  the  bonds;  requires  that  insurance  be  effected  in  insurance  com- 
panies satisfactory  to  both  trustees,  the  policies  to  be  payable  to  the  trustees 
and  kept  by  them;  provides  that,  if  default  in  the  payment  of  interest  shall 
continue  for  six  months,  the  trustees  may,  if  thereunto  requested  in  writing 
under  seal  by  the  holders  of  one-quarter  in  interest  of  the  bonds  then  out- 
standing, and  shall,  if  thereunto  requested  in  writing  under  seal  by  the 
holders  of  a  majority  in  interest  of  the  bonds  then  outstanding,  declare  the 
principal  of  all  the  bonds  then  outstanding  to  be  due  and  payable;  provides 
that  if  default  shall  be  made  in  the  payment  of  interest,  whether  such  default 
shall  have  continued  for  six  months  or  not,  the  trustees  may,  and  upon  the 
request  in  writing  by  the  holders  of  a  majority  in  interest  of  the  bonds  then 
outstanding,  and  upon  being  indemnified  to  their  satisfaction  for  expenses 
and  liabilities,  shall  enter  into  and  take  full  possession  of  said  railroad,  and 
operate  it  for  the  benefit  of  the  bondholders;    provides  that,  if  any  default 

♦Rehearing  denied  April  14,  1903. 
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In  the  performance  of  any  of  the  covenants  of  the  railroad  company  shall 
continue  for  six  months,  the  trustees  may.  in  their  discretion,  upon  being 
requested  in  writing  by  the  holders  of  a  majority  in  interest  of  the  outstand- 
ing bonds,  and  upon  being  indemnified  to  their  satisfaction  against  costs  and 
expenses,  shall,  either  after  entry  as  hereinbefore  provided,  or  without  such 
entry,  proceed  by  suit  or  suits  at  law  or  in  equity,  as  the  said  trustees  may 
be  advised,  to  enforce  payment  of  the  bonds  and  to  foreclose  this  mortgage; 
directs  that  nothing  contained  in  the  article  with  reference  to  declaring  the 
whole  debt  due  shall  be  construed  to  preclude  the  trustees  from  enforcing  an 
appropriate  remedy  against  the  railroad  company,  or  its  property  and  fran- 
chise, by  foreclosure  or  otherwise;  states  that  the  right  of  action  under 
this  trust  deed  is  vested  exclusively  in  the  trustees,  and  that  only  In  case 
of  refusal  on  the  part  of  the  trustees  to  perform  any  duty  imposed  upon  them 
by  this  indenture  can  the  bondholders  proceed;  authorizes  the  trustees  to 
permit  such  necessary  changes  to  be  made  in  the  line  of  the  railroad  as 
may,  in  their  judgment,  be  advisable  and  advantageous  to  be  made;  author- 
izes the  trustees,  in  their  discretion,  under  certain  circumstances,  to  release, 
for  the  purposes  of  sale,  any  part  of  the  whole  property  covered  by  the  mort- 
gage; and  empowers  the  trustees  to  consent  to  the  lease  of  that  part  of  the 
railroad  in  the  South  Division  of  the  city  of  Chicago,  upon  such  conditions 
as  they  may  impose. 

The  bill  in  this  case  was  filed  January  30,  1896,  to  foreclose  for  overdue 
interest.  The  New  York  trustee  was  complainant.  The  defendants  were  the 
mortgagor,  certain  lessees,  and  the  Chicago  trustee.  No  relief  was  asked 
against  the  last-named  defendant,  and  the  only  allegation  concerning  it  was 
this:  "Your  orator  has  requested  said  American  Trust  &  Savings  Bank, 
named  as  co-trustee  with  your  orator  in  said  mortgage,  to  join  with  it  as 
complainant  in  this  bill  of  foreclosure,  but  said  American  Trust  &  Savings 
Bank  has  declined  and  refused  so  to  do,  or  to  take  any  action  in  the  premises, 
and  your  orator  has  therefore  made  it  a  party  defendant  to  this  bill  of 
complaint" 

An  amended  bill,  filed  in  1896,  showed  that  the  holders  of  610  out  of  7,575 
outstanding  bonds  had  served  a  demand  in  writing  upon  both  trustees  to 
foreclose;  that  the  mortgagor,  in  1895,  being  insolvent  and  unable  to  pay 
interest  on  the  bonds,  proposed  to  the  holders  that  they  scale  their  bonds  25 
per  cent;  that  holders  of  a  majority  of  the  bonds  had  signed  an  agreement 
to  do  so,  and  had  deposited  their  bonds  with  the  Northern  Trust  Company  of 
Chicago.  In  addition  to  the  allegations  respecting  the  Chicago  trustee  con- 
tained in  the  original  bill,  the  amended  bill  charged:  "(11)  On  the  maturity 
of  the  coupons  falling  due  January  1,  1895,  the  said  American  Trust  &  Sav- 
ings Bank  caused  to  be  issued  a  circular  addressed  to  the  holders  of  the 
coupons  in  the  words  and  figures  following: 

"  'Chicago,  Jan.  1,  1895. 
"  To  the  Holders  of  Coupons  Hereinafter  Referred  to:  Please  take  notice 
that  the  coupons  of  the  bonds  maturing  this  day  of  the  Lake  Street  Elevated 
Railroad  Company  are  taken  up  by  the  undersigned,  the  American  Trust  & 
Savings  Bank,  trustee,  expressly  under  the  following  conditions:  The  Lake 
8treet  Elevated  Railroad  Company  on  December  28,  1894,  deposited  certain 
moneys  with  this  bank  to  meet  said  interest  coupons  due  January  1,  1895. 
Other  parties  now  insist  that  those  moneys  belong  to  them,  and  that  said 
moneys  should  be  applied,  not  toward  the  payment,  but  only  toward  the  pur- 
chase for  them  of  said  coupons.  If  it  be  hereafter  judicially  determined  that 
their  position  is  correct,  then  the  said  coupons  so  maturing  January  1,  1895, 
and  taken  up  by  this  bank  will  be  turned  over  to  them  as  purchasers  thereof 
uncanceled;  otherwise  said  coupons  will  be  treated  as  paid,  and  will  be  can- 
celed by  this  bank.  Unless  you  consent  to  the  conditions  of  this  notice  the 
undersigned  must  decline  to  take  up  said  coupons. 

"  The  American  Trust  &  Savings  Bank,  Trustee. 

"  The  undersigned,  who  is  the  holder  and  owner  of 

dollars  of  the  coupons  above  referred  to,  hereby  accepts  and  consents  to  all 
of  the  provisions  and  conditions  of  the  foregoing  notice. 

MtWitness: '. '.. ...... .. ...... '. .'.'  "         *   #  
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"(12)  The  amount  of  money  on  deposit  in  said  bank  to  meet  said  coupons 
was  about  $178,000.  The  holders  of  about  $160,000  of  said  coupons  consented 
to  surrender  their  coupons  on  the  conditions  named  in  said  notice,  and  re- 
ceived their  money  therefor.  The  holders  of  about  $18,000  of  said  coupons 
refused  to  transfer  the  same  on  the  terms  set  out  in  said  circular,  and  were 
refused  payment  therefor;  and  the  default  in  the  payment  of  said  coupons 
not  so  surrendered  under  the  terms  of  said  circular  continued  until  some 
time  in  the  month  of  July,  1895,  when  certain  of  said  coupons  were  paid,  and 
the  remainder  of  said  coupons  not  so  transferred  were  paid  in  October,  1895. 
On  January  27,  1896,  your  orator  was  notified  by  the  said  Lake  Street  Com- 
pany as  follows:  'Since  December  31,  the  American  Trust  &  Savings  Bank 
have  been  authorized  and  have  canceled  $29,125.00  of  the  January  1,  1895, 
coupons,  so  that  unpaid  coupons  would  be  reduced  to  that  extent'  Said 
bank  now,  therefore,  holds  uncanceled  said  coupons  due  January  1,  1895, 
received  by  it  on  the  conditions  of  said  circular,  to  the  amount  of  $130,000. 
and  said  uncanceled  coupons  are  claimed  to  be  held  by  said  bank,  and 
recognized  by  said  Lake  Street  Company  as  unpaid  and  in  default" 

"(22)  Said  American  Trust  &  Savings  Bank  is  aiding  said  Lake  Street 
Company  in  its  endeavor  to  force  the  holders  of  said  first  mortgage  bonds 
who  have  not  deposited  their  bonds  with  said  Northern  Trust  Company,  and 
come  into  said  reducing  or  scaling  arrangement,  to  consent  to  the  same,  and 
to  deposit  their  bonds  with  said  Northern  Trust  Company  under  said  arrange- 
ment. Certain  of  the  holders  of  said  first  mortgage  bonds  who  presented 
their  coupons  due  in  July,  1895,  and  in  January,  1896,  to  said  American  Trust 
&  Savings  Bank  for  payment,  were  told  by  the  officers  and  agents  of  said 
American  Trust  &  Savings  Bank  that,  unless  they  consented  to  said  scaling 
arrangement,  the  interest  on  their  bonds  would  not  be  paid  for  many  years; 
and  said  officers  and  agents  urged  said  bondholders  to  consent  to  said  scaling 
arrangement,  and  to  deposit  their  bonds  with  said  Northern  Trust  Company. 

"(23)  The  American  Trust  &  Savings  Bank  still  holds  in  its  possession,  in 
trust,  $130,000  of  the  coupons  secured  by  said  trust  deed,  which  coupons 
matured  on  the  1st  day  of  January,  1895,  and  claims  that,  although  the 
original  holders  thereof  have  been  paid,  it  still  holds  said  coupons  uncanceled 
and  as  outstanding  obligations  for  the  benefit  of  the  persons  who  advanced 
the  money  to  pay  the  same." 

The  relief  sought  was  a  receivership,  a  foreclosure,  and  a  sale.  Against 
the  Chicago  trustee  nothing  was  demanded,  except  a  writ  of  subpoena.  All 
of  the  defendants  answered.  In  the  verified  answer  of  the  Chicago  trustee 
it  Is  alleged:  "That  this  defendant,  by  its  proper  officers,  carefully  and  hon- 
estly investigated  into  the  situtu.on  and  condition  of  said  Lake  Street  Com- 
pany and  its  property,  and  of  the  rights  and  best  interests  of  said  bond- 
holders and  said  trustees,  and  of  said  Lake  Street  Company,  in  the  premises, 
and  became  convinced  that  the  best  interests  of  each  and  all  concerned, 
honestly  considered,  required  that  no  bill  ought  to  be  filed,  for  the  present 
to  foreclose  said  trust  deed,  at  least,  particularly  in  view  of  the  fact  that 
nearly  nine-tenths  of  all  the  bondholders  secured  by  said  trust  deed  have  re- 
quested that  no  such  proceeding  should  be  taken,  and  also  in  view  of  the 
fact  that  said  complainant  in  October,  1895,  as  this  defendant  was  advised, 
from  a  communication  sent  by  the  solicitors  of  said  complainant,  had  itself 
declined  to  foreclose  said  trust  deed.  That  a  copy  of  said  communication 
from  said  solicitors  was  shown  to  this  defendant  some  time  in  October,  1895, 
and  said  communication  was  prompted  by  the  fact  that  in  October,  1895. 
William  Ziegler  and  certain  others  had  requested  said  complainant  and  this 
defendant  to  foreclose  said  mortgage.  That  it  is  the  opinion  and  conviction 
of  this  defendant  that  the  foreclosure  of  said  trust  deed  and  the  appointment 
of  a  receiver  of  said  Lake  Street  Company  will  be  very  prejudicial  and  un- 
fortunate to  the  interests  of  said  bondholders,  as  well  as  of  said  Lake  Street 
Company.  That  said  Lake  Street  Company  is  in  what  may  be  called  a 
transitional  or  development  stage.  The  most  valuable  part  of  said  road, 
namely,  that  from  Market  or  Lake  street  to  Wabash  avenue,  has  been  com- 
pleted within  the  past  year.  That  said  Lake  Street  Company  has  not  yet 
had  sufficient  time  within  which  to  attain  its  growth  and  increase  its  earning 
capacity — a   condition    which   this  defendant   believes   is   certain  to    follow 
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within  a  short  time.  That  the  precipitation  of  foreclosure  or  receivership 
proceedings  at  this  time,  in  the  opinion  of  this  defendant,  while  said  com- 
pany is  completing  its  arrangements  and  connection  with  the  elevated  rail- 
road loop  which  is  in  process  of  construction,  and  whose  construction  will 
enable  said  company  to  reach  the  center  of  said  city  of  Chicago,  and  connect 
with  and  exchange  with  other  elevated  roads  reaching  the  greater  part  of 
said  city,  and  largely  increase  the  earnings  of  said  Lake  Street  Company, 
will  be  destructive  of  the  interests  of  said  bondholders,  and  entail  upon  them 
very  heavy  losses,  which,  in  the  opinion  of  this  defendant,  and  as  this  de- 
fendant is  advised,  in  the  opinion  of  nine-tenths  of  said  bondholders,  can  be 
obviated  by  extending  said  Lake  Street  Company  a  reasonable  and  sufficient 
time  for  it  to  develop  and  attain  Its  full  growth,  and  which  time,  in  the 
opinion  of  this  defendant,  will  cover  a  period  of  considerably  less  than  two 
years.    *    *    • 

"That  on  or  about  December  28,  1894,  said  Lake  Street  Company  deposited 
with  this  defendant  $178,750  to  meet  said  interest  coupons  due  January  1, 
1895.  And  this  defendant  placed  said  sum  on  its  books  to  the  credit  of  the 
fund  for  the  payment  of  said  coupons.  That  on  or  about  December  30,  1894, 
this  defendant  received  notice  from  said  Lake  Street  Company  and  others  that 
said  moneys  did  not  belong  to  said  Lake  Street  Company,  but  the  same  had 
been  advanced  to  it,  and  should  be  applied,  not  toward  the  payment,  but  only 
toward  the  purchase,  of  said  coupons;  and  this  defendant  was  cautioned 
by  said  Lake  Street  Company  and  said  other  parties  so  giving  notice  that 
if  said  moneys  were  applied  by  this  defendant  toward  the  payment  of  said 
coupons,  and  the  latter  canceled,  that  this  defendant  would  be  holden  liable 
in  the  premises.  That  thereupon  this  defendant  took  advice  of  its  counsel, 
and  by  such  counsel  was  In  good  faith  advised  that  probably  the  money  so 
received  by  this  defendant  as  aforesaid  constituted  a  trust  fund,  and  that  if  it 
belonged  to,  and  should  properly  be  applied  toward  the  payment  of,  said 
coupons,  this  defendant  could  not  legally  use  same,  except  for  the  purpose 
of  paying  and  canceling  said  coupons,  but  that  if,  on  the  contrary,  said 
moneys  were  never  in  fact  deposited  for  the  purpose  of  paying  said  coupons, 
but  merely  for  the  purpose  of  purchasing  or  taking  a  transfer  of  the  same, 
that  then  this  defendant  must  use  said  moneys  accordingly.  That  for  the 
purpose  of  fully,  honestly,  and  in  good  faith  performing  its  duty,  and  protect- 
ing the  rights  and  interests  of  said  coupon  holders,  and  all  other  persons 
and  parties  in  interest,  this  defendant,  under  the  advice  of  its  counsel,  caused 
to  be  prepared  and  issued  the  contract  referred  to  in  paragraph  11  of  said 
bill,  and  which  contract  accurately  and  truthfully  represented  the  facts  as 
well  as  the  legal  situation,  as  this  defendant's  counsel  then  stated  and  now 
states  to  be.  And  this  defendant  does  not  now  claim,  nor  has  it  at  any  time 
claimed,  that  it  holds  all  or  any  part  of  said  coupons  uncanceled  or  outstand- 
ing and  unpaid,  or  in  any  way  except  as  above  stated.    •    •    • 

**Thi8  defendant  denies  each  and  every  of  the  allegations  in  the  twenty- 
second  paragraph  of  said  amended  bill,  and  further  avers  that  the  statement 
contained  in  said  paragraph  22  of  the  said  amended  bill  of  complaint,  that 
this  defendant  is  aiding  said  Lake  Street  Elevated  Railroad  Company  in  its 
endeavor  to  force  the  holders  of  said  mortgage  bonds  who  have  not  deposited 
their  bonds  with  said  Northern  Trust  Company,  and  come  into  said  reducing 
or  scaling  arrangement,  to  consent  to  the  same,  and  to  deposit  their  bonds 
with  said  Northern  Trust  Company,  under  said  arrangement/  is  unequivocally 
untrue  in  every  particular,  and  is  without  the  slightest  foundation  in  fact. 
That  the  further  statement  contained  in  said  paragraph  22  that  'certain  of 
the  holders  of  said  first  mortgage  bonds,  who  presented  their  coupons  due  in 
July,  1895,  and  in  January,  1896,  to  said  American  Trust  &  Savings  Bank 
for  payment,  were  told  by  the  officers  and  agents  of  said  American  Trust  & 
Savings  Bank  that,  unless  they  consented  to  said  scaling  arrangement,  the 
interest  on  their  bonds  would  not  be  paid  for  many  years,  and  said  officers 
and  agents  urged  said  bondholders  to  consent  to  said  scaling  arrangement, 
and  to  deposit  their  bonds  with  said  Northern  Trust  Company,'  is  unequivo- 
cally untrue  in  every  particular,  and  is  without  the  slightest  foundation  in 
fact  That  neither  this  defendant,  nor  any  of  its  officers  or  agents,  have  at 
any  time  endeavored  to  force,  persuade,  or  encourage  the  holders  of  said  first 
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mortgage  bonds,  or  any  of  them,  to  consent  or  acquiesce  in  said  reducing  or 
scaling  arrangement,  or  to  deposit  their  bonds  with  said  Northern  Trust  Com- 
pany under  said  arrangement,  or  under  any  arrangement  whatever.  That 
neither  this  defendant,  nor  any  of  its  officers  or  agents,  have  ever  told  any 
of  said  bondholders,  directly  or  indirectly,  that  unless  such  bondholders  con- 
sented to  said  scaling  arrangement  the  interest  on  their  bonds  would  not  be 
paid  for  many  years,  nor  for  any  other  period  of  longer  or  shorter  duration. 
That  neither  this  defendant,  nor  any  of  its  officers  or  agents,  have  at  any 
time  -either  urged,  advised,  or  encouraged  any  of  said  bondholders  to  consent 
to  said  scaling  arrangement,  and  to  deposit  any  of  said  bonds  with  said 
Northern  Trust  Company. 

"This  defendant  denies  the  allegation  in  paragraph  23  of  said  amended 
bill  that  this  defendant  holds  in  its  possession,  in  trust,  $130,000  of  the 
coupons  secured  by  said  trust  deed,  and  which  matured  on  January  1,  1895. 
and  avers  that  this  defendant,  as  a  matter  of  fact,  does  hold  but  $1,325.75 
of  said  coupons,  as  hereinbefore  more  fully  explained.  That  this  defendant 
does  not  claim,  nor  has  It  at  any  time  claimed,  that  it  holds  all  or  any  part 
of  said  coupons  'canceled  and  as  outstanding  obligations  for  the  benefit  of  the 
persons  who  had  advanced  the  money  to  pay  the  same.'  That  in  truth  and 
in  fact,  as  said  complainant  well  knows,  this  defendant  does  not  claim,  and 
never  has  claimed,  that  It  holds  or  held  any  of  said  coupons  for  the  benefit 
of  the  persons  who  deposited  the  money  to  pay  the  same.  That,  on  the  con- 
trary, said  complainant,  long  before  the  filing  of  the  original  bill  herein,  was 
informed  and  advised  by  this  defendant,  by  written  communication  to  itself, 
and  by  oral  communication  to  William  Burry,  its  agent,  that  this  defendant 
had  refused  and  objected  to  hold  said  coupons,  or  any  of  them,  for  the  benefit 
of  the  persons  who  had  deposited  the  money  to  pay  the  same." 

The  complainant  filed  replication,  but  no  evidence  was  ever  taken,  nor 
hearing  had,  nor  decree  entered,  respecting  receivership  or  foreclosure.  While 
the  application  for  the  appointment  of  a  receiver  and  other  motions  were 
pending,  the  trial  court  expressed  views  that  the  suit  by  complainant  was 
maintainable. 

In  January,  1901,  the  bondholders  who  had  not  Joined  in  the  scaling  plan 
sold  and  transferred  their  bonds  to  the  mortgagor,  which  put  these  bonds 
into  the  scaling  arrangement.  Thereupon  the  defendants'  motion  to  dismiss 
the  cause  was  overruled,  the  court  "reserving  Jurisdiction  of  the  parties  and 
subject-matter  for  the  purpose  of  allowance  to  complainant's  solicitors  of  so- 
licitors' fees."  At  the  same  time  it  was  ordered  "that  this  cause  be  referred 
to  Henry  W.  Bishop,  one  of  the  masters  in  chancery  of  this  court,  to  take 
evidence  and  report  the  reasonable  and  proper  charges  and  expenses  to  be 
allowed  complainant  and  its  solicitors  in  this  proceeding."  The  master  heard 
evidence,  and  reported  that  certain  allowances  should  be  made.  Complainant 
filed  objection  that  the  master's  allowance  was  too  low.  The  mortgagor  filed 
objections,  presenting  the  questions  hereinafter  stated  in  its  assignment  of 
errors.  The  court  overruled  complainant's  objection,  and  overruled  all  of  the 
mortgagor's  objections,  except  as  to  the  amount,  and  a  decree  for  a  slightly 
reduced  sum  was  entered.  Both  parties  have  appealed.  Under  Its  assign- 
ment of  errors,  the  New  York  trustee  asks  increased  allowances.  The  mort- 
gagor, by  its  assignment,  presents  these  propositions,  among  others: 

(1)  That  the  New  York  trustee,  under  the  terms  of  the  trust  deed  and 
under  the  facts  disclosed  by  the  record,  was  not  entitled  to  bring  and  main- 
tain this  suit. 

(2)  That  the  court  should  have  dismissed  the  suit  for  want  of  jurisdiction. 

Chas.  H.  Aldrich,  for  Lake  Street  Elevated  R.  Co. 
J.  K.  Boyesen,  for  Farmers'  Loan  &  Trust  Co. 

Before  JENKINS  and  BAKER,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

BAKER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 
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The  New  York  trustee  objects  to  this  court's  considering  the 
mortgagor's  propositions  above  stated,  because  the  mortgagor  did 
not  take  an  earlier  appeal  from  the  Circuit  Court's  adverse  opinion, 
because  the  questions  were  virtually  determined  in  Farmers'  Loan  & 
Trust  Co.  v.  Lake  Street  Elevated  Railroad  Co.,  177  U.  S.  51,  20 
Sup.  Ct.  564,  44  L.  Ed.  667,  and  because  the  Supreme  Court  (178 
U.  S.  614,  20  Sup.  Ct.  1030,  44  L.  Ed.  1216),  while  this  cause  was 
pending  in  the  Circuit  Court,  denied  the  mortgagor's  petition  for  a 
writ  of  certiorari. 

The  Circuit  Court's  opinions,  which  we  find  in  the  record,  except 
that  rendered  in  connection  with  the  decree  from  which  these  appeals 
are  taken,  were  stated  with  respect  to  proposed  action  on  receiver- 
ship and  foreclosure  which  was  never  had.  The  only  appealable  or- 
der or  decree  in  the  cause  is  the  one  which  is  now  attacked  by  both 
parties.  Into  the  decree  for  fees  and  expenses  certainly  enter  the 
questions  of  jurisdiction  and  of  the  right  of  the  New  York  trustee  to 
appear  as  complainant  in  foreclosing  the  trust  deed.  If  the  New 
York  trustee  was  acting  outside  of  its  delegated  powers,  as  lawfully 
determined  by  the  settlor,  most  assuredly  it  could  not  recover  against 
the  settlor  fees  and  expenses  for  doing  so. 

The  case  in  177  U.  S.  51,  20  Sup.  Ct.  564,  44  L.  Ed.  667,  came  to 
the  Supreme  Court  on  writ  of  error  to  the  Supreme  Court  of  Illinois. 
Within  an  hour  after  the  present  foreclosure  suit  was  started  in  the 
Circuit  Court,  the  mortgagor  filed  a  bill  in  the  superior  court  of  Cook 
county,  111.,  against  the  New  York  trustee,  to  restrain  it  from  acting 
as  a  trust  company  in  Illinois,  and  from  foreclosing  this  trust  deed. 
The  mortgagor  was  successful  in  the  state  courts.  The  Supreme 
Court  held  that  the  fact  that  an  earlier  suit  was  pending  in  the  fed- 
eral court,  in  which  the  rights  of  the  New  York  trustee  under  the 
Illinois  statutes  and  under  the  trust  deed  were  involved,  precluded 
the  state  courts  from  taking  jurisdiction  to  pass  upon  those  ques- 
tions. But,  as  we  understand  the  case,  the  Supreme  Court  did  not 
decide  that  the  New  York  trustee's  suit  was  maintainable  in  the  fed- 
eral court.  The  federal  court,  by  the  filing  of  the  bill  to  foreclose, 
acquired  jurisdiction  in  the  broad  sense  to  pass  upon  the  rights  of 
the  complainant  and  to  determine  the  question  of  its  own  jurisdiction 
in  the  narrow  sense ;  that  is,  whether  the  requisite  diversity  of  citizen- 
ship existed. 

In  denying  the  petition  for  a  writ  of  certiorari  in  178  U.  S.  614, 
20  Sup.  Ct.  1030,  44  L.  Ed.  1216,  the  Supreme  Court  delivered  no 
opinion.  It  would  seem  that  one  very  good  reason  for  refusing  the 
writ  would  be  this:  The  foreclosure  suit  was  pending  in  the  Cir- 
cuit Court,  unheard  and  undetermined.  No  receiver  had  been  ap- 
pointed. No  foreclosure  or  other  final  decree  had  been  entered. 
It  could  not  be  known  that  errors,  if  any  had  been  committed,  would 
not  be  corrected  in  the  Circuit  Court,  and  cured  by  a  final  decree 
thereafter  to  be  entered. 

We  conclude  that  the  questions  are  open. 

1.  In  taking  up  the  first  of  the  mortgagor's  propositions,  we  deem 
it  necessary  to  consider  (a)  the  terms  of  the  trust  deed,  and  (b)  the 
facts  established  bv  the  record  respecting  the  attitude  of  the  trustees. 
590.0LA.— 10* 
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(a)  The  deed  was  made  to  the  trustees  equally.  From  the  provi- 
sions referred  to  in  the  statement,  it  is  manifest  that  the  trustees, 
under  some  circumstances,  had  obligatory  duties  to  perform,  and, 
under  others,  large  discretionary  powers  to  exercise,  with  respect  to 
the  interests  both  of  the  bondholders,  as  a  whole,  and  of  the  mort- 
gagor. The  circumstances  necessary  to  make  it  the  duty  of  the 
trustees  to  declare  the  debt  due,  and  to  foreclose  therefor,  did  not 
exist.  The  trustees  were  under  no  obligations  to  comply  with  the 
demand  of  the  holders  of  one-tenth  of  the  bonds  to  foreclose  for 
overdue  interest,  or  with  the  demand  of  the  holders  of  nine-tenths  of 
the  bonds  not  to  foreclose.  Under  these  circumstances,  the  trustees 
had  the  discretionary  power  to  foreclose  for  overdue  interest,  or  not. 
as  they  honestly  believed  to  be  for  the  best  interests  of  all  concerned. 
Such  was  the  interpretation  given  to  the  trust  deed  by  this  court, 
and  correctly,  we  think,  in  Lake  Street  Elevated  Railroad  Co.  v. 
Ziegler,  39  C.  C.  A.  431,  99  Fed.  114,  bottom  page  120. 

(b)  The  New  York  trustee  was  of  the  opinion  that  the  discre- 
tionary power  of  the  trustees  should  be  exercised  in  the  way  de- 
manded by  the  holders  of  one-tenth  of  the  bonds,  and  there  is  noth- 
ing in  the  record  from  which  we  can  find  that  its  opinion  was  not  an 
honest  one.  Thereupon  the  New  York  trustee  filed  its  bill  to  fore- 
close for  overdue  interest.  No  charge  was  made  in  the  original  bill 
that  the  Chicago  trustee  had  renounced  or  abandoned  the  trust, 
or  that  it  had  acquired  interests  in  the  trust  estate  which  incapaci- 
tated it  to  form  and  hold  an  honest  judgment  with  respect  to  the 
exercise  of  the  discretionary  power.  If  the  averments  of  the  amended 
bill  could  rightly  be  construed  to  charge  (which  we  doubt)  that  the 
Chicago  trustee  had  renounced  or  abandoned  the  trust,  or  that  its 
action  was  anything  more  than  an  expression  of  its  honest  opinion 
how  the  discretionary  power  of  the  trustees  should  be  exercised, 
the  charges  are  explicitly  denied  in  the  verified  answer,  and  there  is 
no  proof  to  sustain  them.  The  circular  notice  sent  by  the  Chicago 
trustee  to  the  bondholders,  which  is  found  in  the  amended  bill  and 
in  the  proofs,  shows  that  the  mortgagor  had  deposited  with  the 
Chicago  trustee  money  which  the  Chicago  trustee  at  first  thought 
was  applicable  to  the  payment  of  interest  coupons ;  but  other  parties 
notified  the  Chicago  trustee  that  they  had  furnished  the  money  to 
the  mortgagor  under  an  agreement  that  the  money  should  be  used, 
not  in  payment,  but  in  purchase,  of  coupons.  When  notified  of 
this  claim,  the  Chicago  trustee  acted  under  the  circumstances  as  any 
prudent  stakeholder  would.  There  is  nothing  in  the  record  from 
which  we  can  find  that  the  Chicago  trustee's  opinion,  any  more 
than  the  New  York  trustee's,  was  not  an  honest  one.  And  if  each 
was  only  engaged  in  forming  and  holding  and  acting  on  its  real  judg- 
ment with  respect  to  the  exercise  of  the  discretionary  powers  lodged 
in  the  trustees,  then  each,  far  from  renouncing  or  abandoning  the 
trust,  was  acting  under  it. 

Now,  considering  that  under  the  trust  deed  the  foreclosure  for 
overdue  interest  was  a  matter  within  the  discretionary  power  of  the 
trustees,  and  considering  that  the  trustees  honestly  differed  with 
regard  to  the  manner  in  which  that  discretionary  power  should  be 
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exercised,  what  is  the  law?  The  mortgagor  had  the  right  to  create 
a  trust  in  which  the  discretionary  power  to  foreclose  or  not  fore- 
close for  overdue  interest,  in  the  absence  of  a  demand  by  the  holders 
of  a  majority  of  the  bonds,  should  be  lodged  in  a  trustee  or  trustees. 
The  mortgagor  had  the  right  to  create  a  trusteeship  as  an  indivisible 
unit,  whether  that  trusteeship  was  to  be  held  by  one  trustee  or  by 
two  or  more  trustees.  The  mortgagor  had  the  right  to  require  that 
no  act,  the  performance  or  nonperformance  of  which  was  committed 
to  the  judgment  and  discretion  of  the  trustees,  should  be  undertaken 
by  one  trustee  without  the  concurrence  of  the  other.  Perry  on 
Trusts,  §  41 1 ;  Lewin  on  Trusts,  p.  258 ;  Delegation  of  Discretion- 
ary Powers  by  a  Trustee,  12  Cent.  Law  J.  266,  290;  Wilbur  v.  Almy, 
12  How.  180,  191,  13  L.  Ed.  944;  McGeorge  v.  Bigstone  Gap  Co. 
(C.  C.)  88  Fed.  599;  Golder  v.  Bressler,  105  111.  419;  Pennsylvania 
Co.  v.  Bauerle,  143  111.  459,  33  N.  E.  166;  Patterson  v.  Leavitt,  4 
Conn.  50,  10  Am.  Dec.  98;  Shaw  v.  R.  Co.,  5  Gray,  162;  Vandever's 
Appeal,  8  Watts  &  S.  405,  42  Am.  Dec.  305;  Berger  v.  Duff,  4 
Johns.  Ch.  368;  Green  v.  Miller,  6  Johns.  39,  5  Am.  Dec.  184;  Sin- 
clair v.  Jackson,  8  Cow.  543,  583;  Wilder  v.  Ranney,  95  N.  Y.  7. 
And  in  a  private  contract,  if  the  settlor  grants  discretionary  powers 
and  names  two  or  more  trustees,  the  presumption  of  law  is  that  the 
settlor  intended  to  require  the  concurrence  of  all,  even  if  he  has 
not  said  so  in  terms.  Sloo  v.  Law,  22  Fed.  Cas.  354  (No.  12,957), 
and  authorities  supra.  And  if  the  trustees  honestly  disagree,  that 
fact  furnishes  no  ground  to  either  for  charging  the  other  with  a 
breach  of  the  trust.     Quackenboss  v.  Southwick,  41  N.  Y.  117,  122. 

This  leads  to  the  conclusion  that  the  decree  is  not  sustainable. 
But  the  New  York  trustee  contends  that  "where  one  trustee  re- 
fuses to  bring  suit,  and  one  is  willing  to  sue,  a  bondholder  cannot 
maintain  the  suit,  as  he  must  allege  the  refusal  of  the  trustees,"  and 
cites  "Robinson  v.  Railroad  Co.,  46  Fed.  12."  We  do  not  find  the 
case  cited,  but  assume  that  reference  was  intended  to  Robinson  v. 
Alabama  &  Georgia  Mfg.  Co.  (C.  C.)  48  Fed.  12.  There  a  suit  by 
one  trustee  against  the  mortgagor  and  the  other  trustee  was  sus- 
tained on  the  facts  that  the  defendant  trustee  had  acquired  an  interest 
in  the  trust  property  inimical  to  the  trust,  and  that  it  was  doubtful 
whether  the  defendant  trustee  had  ever  been  properly  appointed. 
But  neither  that  case,  nor  any  other  we  have  examined,  supports 
the  proposition  that,  if  a  joint  discretion  is  lodged  in  two  trustees, 
and  if  the  beneficiary  may  sue  upon  the  failure  of  the  trustees  to 
sue,  the  beneficiary  may  not  sue  in  case  one  trustee  is  willing  to  sue, 
and  the  other  is  unwilling.  On  the  basis  that  the  trusteeship  is  a 
unit,  no  action  can  be  taken  in  a  discretionary  matter  without  the 
concurrence  of  the  two  trustees;  and  nonconcurrence  with  respect 
to  the  bringing  of  a  discretionary  suit  is  a  failure  of  the  trustees  to 
sue,  which  warrants  the  beneficiaries  in  suing  for  themselves,  if  any 
one  but  the  trustees  jointly  may  sue. 

2.  If  one  trustee,  in  a  joint  trusteeship,  by  disagreeing  with  his 
co-trustee  in  a  matter  of  discretion,  may  sue  the  settlor  by  making 
his  co-trustee  a  party  defendant  (which  we  deny),  we  are  of  opinion 
that  on  the  facts  of  the  case  the  Circuit  Court  had  no  jurisdiction. 
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Neither  trustee  had  renounced  or  abandoned  the  trust.  If  the  com- 
plainant trustee  could  require  the  court  to  substitute  its  discretion 
for  that  of  the  defendant  trustee,  nevertheless  the  parties  should  be 
arranged  according  to  interest.  The  sole  object  of  the  suit  was  to 
obtain  a  receivership  and  foreclosure.  With  respect  to  that  relief, 
the  defendant  trustee,  its  discretion  being  overborne  by  the  court, 
had  the  same  rights  and  interests  as  the  complainant  trustee.  They 
held  the  legal  title  jointly.  The  debt  was  a  unit.  Ayres  v.  Wiswall, 
112  U.  S.  187,  191,  5  Sup.  Ct.  90,  28  L.  Ed.  693.  They  were  both 
indispensable  parties.  Counting  their  interests  as  identical,  the 
requisite  diversity  of  citizenship  does  not  exist.  Shipp  v.  Williams, 
22  U.  S.  App.  380,  10  C.  C.  A.  247,  62  Fed.  4,  and  cases  therein  cited. 

But  without  pursuing  this  topic  further,  and  without  expressing 
any  views  upon  other  questions  presented,  we  are  content  to  rest 
our  conclusion  on  the  first  proposition. 

The  appeal  of  the  New  York  trustee  is  denied.  On  the  cross- 
appeal  of  the  mortgagor,  the  decree  is  reversed,  with  the  direction 
to  dismiss  the  cause  for  want  of  equity. 


(122  Fed.  922.) 

EDWARD  THOMPSON  CO.  v.  AMERICAN  LAW  BOOK  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

1.  Copyright— Infringement— Use  op  Citations  from  Law  Books. 

Where  the  author  of  a  law  book  collects  all  the  citations  available 
on  his  subject  including  those  found  in  a  previous  copyrighted  work  on 
the  same  subject,  and  after  examining  the  reports  of  the  cases  cited, 
cites  such  authorities  as  he  considers  applicable  in  support  of  his  own 
text — such  text  being  original  and  in  no  part  copied  from  the  earlier 
work — such  use  of  the  earlier  work  is  a  fair  use  and  does  not  infringe 
its  copyright 

2.  Same— Works  Subject  to  Protection— Pirated  Matter. 

The  complainant  the  publisher  of  a  law  encyclopaedia,  which  furnished 
the  authors  of  its  articles  with  paragraphs  cut  from  copyrighted  digests 
of  other  publishers,  Its  authors  using  such  paragraphs  in  the  compila- 
tion of  their  articles,  in  some  instances  copying  the  language  of  such 
paragraphs  without  the  consent  of  the  owners  of  the  copyrights,  has  no 
standing  in  a  court  of  equity  to  charge  another  with  infringement  of 
its  own  copyright 
8.  Equity— He  who  Comes  into  Equity  must  Come  with  Clean  Hands. 

Equity  will  refuse  its  aid  to  a  complainant  who  has  himself  been 
guilty  of  the  same  inequitable  conduct  with  which  he  charges  respondent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  from  an  order  granting  a  preliminary  injunction  restraining 
the  infringement  of  complainant's  copyrights.  The  opinion  of  the 
Circuit  Court  will  be  found  in  121  Fed.  907. 

Edmund  Wetmore  and  Augustus  T.  Gurlitz,  for  appellant. 
Walter  Large  and  Frank  P.  Prichard,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  complainant  is  the  publisher  of  two 
encyclopaedias;    one  of  American  and   English  Law,  the  other  of 
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Pleading  and  Practice.  The  defendant  is  compiling  a  work  called  the 
"Cyclopedia  of  Law  and  Procedure/'  two  volumes  of  which  were  pub- 
lished when  this  action  was  commenced  in  December,  1901.  The 
complainant  alleges  that  these  volumes  infringe  its  copyrights. 

The  method  adopted  by  the  complainant  in  preparing  the  articles 
for  its  books  was,  briefly  stated,  as  follows :  When  a  topic  was  as- 
signed to  a  writer,  paragraphs  cut  from  the  United  States  Digest,  the 
American  Digest  and  Jacob's  Fisher's  Digest  bearing  upon  the  sub- 
ject in  question  were  placed  in  his  hands.  In  this  way  the  writer, 
without  any  labor  on  his  part,  mental  or  physical,  had  before  him, 
not  only  the'  authorities  collected  by  others,  but  also  the  paragraphs 
written  by  others,  which  were  used  by  him  in  preparing  his  article. 
It  is  alleged  by  the  defendant  that  all  of  the  digests  thus  used  were 
copyrighted  and  that  the  copyrights  were  infringed  by  the  complain- 
ant's verbatim  appropriation  of  a  large  number  of  these  paragraphs, 
and  that,  in  any  event,  having  adopted  the  same  method  which  it  now 
denounces  as  piratical,  the  complainant  is  not  entitled  to  equitable 
relief.  The  defendant's  method  was  similar  to  that  of  the  complain- 
ant except  that  it  obtained  from  the  owners  of  the  copyrighted  digests 
the  right  to  use  these  works. 

The  only  act  of  the  defendant  which  is  complained  of  is  this: 
Lists  of  all  the  cases  bearing  upon  a  given  subject,  including  the 
cases  found  in  complainant's  books,  were  put  in  the  hands  of  the 
editor  chosen  to  develop  that  subject.  The  list  of  complainant's  cases 
contained  authorities  not  found  in  the  digests.  The  original  reports 
of  these  cases  were  examined  by  the  editor,  and,  if  the  cases  were 
found  applicable,  they  were  cited  by  him  in  support  of  his  article ;  if 
not,  they  were  rejected.  There  is  no  pretense  that  a  word  of  the 
complainant's  text  has  been  copied;  in  fact  the  defendant's  editors 
were  not  permitted  to  open  the  complainant's  books.  The  list  of  cases 
furnished  the  editor  was  not  copied  in  the  defendant's  work  and  the 
only  use  made  of  the  list  was  as  a  guide  to  the  volumes  where  the 
cases  were  reported. 

Briefly  stated,  then,  the  question  is  this:  Is  a  copyrighted  law 
book  infringed  by  a  subsequent  work  on  the  same  subject  where  the 
only  accusation  against  the  second  author  is  that  he  collected  all 
available  citations,  including  those  found  in  the  copyrighted  work, 
and,  after  examining  them  in  text-books  and  reports,  used  those  which 
he  considered  applicable  to  support  his  own  original  text?  We  are 
of  the  opinion  that  this  question  must  be  answered  in  the  negative. 
The  doctrine  contended  for  by  the  complainant  extends  the  law  of 
copyright  beyond  its  present  bounds  and  if  pushed  to  its  logical  con- 
clusion will  inflict  a  far  greater  injury  upon  literature  than  it  can  ever 
expect  to  prevent.  If  it  be  held  that  an  author  cannot  consult  the 
authorities  collected  by  his  predecessors,  the  law  of  copyright,  en- 
acted to  promote  the  progress  of  science  and  useful  arts,  will  retard 
that  progress.  It  will  be  found  upon  examining  the  reported  cases 
that  there  has  been  a  finding  of  noninfringement  unless  it  appears  that 
the  whole  or  a  part  of  the  copyrighted  work  has  been  copied,  either 
in  haec  verba  or  by  colorable  variation. 

In  Pike  v.  Nicholas,  L.  R.  5  Ch.  App.  263,  it  was  held  that  the  de- 
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fendant  was  not  permitted  to  copy  a  passage  from  another  author  di- 
rectly from  the  plaintiff's  work,  "but  having  been  put  on  the  track,  and 
having  looked  at  that  particular  part  of  the  book  which  the  plaintiff 
led  him  to,  he  was  entitled  to  make  use  of  every  passage  from  that 
author  which  the  plaintiff  had  made  use  of." 

In  Morris  v.  Wright,  L.  R.  5  Ch.  App.  287,  it  was  decided  that  if 
the  defendant  "used  the  plaintiff's  book  in  order  to  guide  himself 
to  the  persons  on  whom  it  would  be  worth  his  while  to  call,  and  for 
no  other  purpose,  he  made  a  perfectly  legitimate  use  of  the  plaintiff's 
book." 

In  the  case  of  Moffatt  v.  Gill,  86  Law  Times  Rep.  465,  which  the 
complainant  quotes  with  approval,  infringement  was  found  because 
it  was  abundantly  shown  that  "not  only  have  the  quotations  in  sub- 
stance been  taken,  but  the  letterpress  connecting  them  has  also  in 
substance  been  taken  in  a  great  many  instances  and  particularly  in  the 
character  sketches."  The  court,  however,  expressly  recognizes  the 
right  of  a  subsequent  author  to  do  what  the  defendant  in  the  case  at 
bar  has  done.  In  speaking  of  the  cases  relating  to  directories  the 
court  says: 

"You  cannot,  where  another  man  has  compiled  a  directory*  simply  take 
his  sheets  and  reprint  them  in  your  own.  You  are  entitled,  taking  the  sheets 
with  you,  to  go  and  see  whether  the  existing  facts  concur  with  the  descrip- 
tion in  the  sheets,  and  if  you  do  that  you  may  publish  the  result  as  your  own." 

To  the  same  effect  is  List  Pub.  Co.  v.  Keller  (C.  C.)  30  Fed.  772 ; 
Jarrold  v.  Houlston,  3  Kay  &  J.  708;  Simms  v.  Stanton  (C.  C.)  75 
Fed.  6;  Macgillivray  on  Copyright,  103;  Mead  v.  West  Pub.  Co. 
(C.  C.)  80  Fed.  380. 

Counsel  for  complainant  in  order  to  illustrate  their  position  put 
the  following  question : 

"Suppose  the  author  of  a  dictionary  of  quotations  inserts  after  each  quo- 
tation, as  is  customary,  the  book  and  page  of  the  original  author,  will  it  be 
contended  that  the  compiler  of  a  subsequent  book  of  quotations  could  have 
his  clerk  copy  a  list  of  all  the  references  contained  in  the  first  author's  book 
without  copying  the  quotations  and  could  then  go  to  the  original  authors  and 
copy  the  quotations  found  at  the  pages  indicated  by  the  references?  Yet  he 
would  have  an  undoubted  right  to  do  this  if  the  contention  in  the  appellant's 
brief  is  sound." 

Assuming  that  the  question  is  answered  in  the  negative  we  do  not 
think  the  conclusion  follows.  It  may  very  well  be  that  the  second 
compiler  would  not  be  permitted  to  copy  the  quotations  and  for  the 
reasons  suggested  by  Lord  Collins  in  Moffatt  v.  Gill,  supra.  He 
says: 

"That  [the  defendant's  contention]  leaves  out  the  whole  merit;  the  felicity 
of  the  quotation;  its  adaptability  to  a  particular  end;  its  illustration  of  a 
particular  characteristic.  All  these  things  enter  into  the  choice  of  one  quota- 
tion as  apart  from  another.  That  is  a  process  which  may  involve  gifts  both 
of  knowledge  and  intelligence." 

The  difficulty  with  the  counsel's  hypothesis  is  that  the  case  stated 
is  not  the  case  made  by  the  proofs.  The  defendant  has  not  copied  a 
sentence  or  a  word  from  the  complainant's  book  and,  of  course,  has 
not  appropriated  the  skill  and  taste  of  the  complainant  in  selecting 
or  arranging  quotations  or  any  other  matter.     If,  in  the  case  put. 
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the  subsequent  compiler  had  simply  made,  in  connection  with  other 
lists,  a  naked  list  of  the  authors  quoted,  it  cannot  be  doubted  that  he 
would  have  the  right  to  select  from  their  works  such  quotations  as  he 
desired. 

It  is  well  known  that  Motley  produced  his  great  work  after  years 
of  patient  research  among  the  original  archives  preserved  at  The 
Hague  and  other  European  capitals  and  that  he  brought  to  light  and 
translated  documents  which  had  lain  dormant  for  centuries.  The  data 
thus  collected  enabled  him  to  tread  an  almost  undiscovered  path  of 
history.  But  can  it  be  contended  that  a  subsequent  historian  of  the 
Netherlands  would  be  debarred  from  consulting  the  same  sources  of 
information  because  he  was  guided  to  them  by  a  list  made  up  from 
Motley's  footnotes?  It  is  thought  not.  The  literature  of  the  law 
as  it  exists  to-day  is  the  result  of  evolution.  Each  author  has  had 
the  benefit  of  all  that  preceded  him  and  has  thus  been  able  to  add 
something  to  the  common  fund  intended  to  lighten  the  labors  of  the 
profession.  It  would  be  a  serious  blow  to  jurisprudence  were  the  rule 
enunciated  that  the  author  of  a  law  book  is  precluded  from  taking  a 
list  of  authorities  cited  by  a  previous  writer  on  the  same  subject  and 
making  an  independent  examination  of  them.  Individuals  might 
profit  but  the  development  of  legal  science  would  be  hampered  by  such 
a  rule, — a  rule  not  of  advancement  but  of  retrogression. 

The  defendant  asserts  that  in  no  circumstance  can  the  preliminary 
injunction  be  upheld,  for  the  reason  that  the  complainant  has  been 
guilty  of  a  much  more  flagrant  piracy  than  that  charged  against  the 
defendant,  and  that,  therefore,  the  complainant  has  no  place  in  a  court 
where  clean  hands  and  "a  conscience  void  of  offense,,  are  required. 

In  order  to  establish  this  infringement  the  defendant  has  presented 
to  the  court  a  volume  entitled  "Pointers  to  Complainant's  Infringe- 
ments," which  contains  a  large  number  of  instances  of  alleged  piracy. 
This  exhibit  we  are  not  at  liberty  to  consider  for  the  reason  that  it 
was  not  served  in  time  and  is  no  part  of  the  record.  But,  irrespective 
of  this  exhibit,  the  affidavits  describing  the  method  pursued  by  com- 
plainant's editors  distinctly  charge  that  they  not  only  used  but  actually 
copied  paragraphs  and  syllabi  from  the  copyrighted  works  of  the 
West  Publishing  Company  and  other  publishers.  This  charge  has  not 
been  denied,  but  an  attempt  has  been  made  in  the  brief  to  excuse  and 
palliate  it.  That  there  have  been  instances  of  piracy  is,  in  substance, 
admitted  in  the  complainant's  brief  where  it  is  said : 

"* While  It  is  undoubtedly  true  that  among  the  large  number  of  writers 
employed  by  It,  some  may  have  been  found  who  through  incompetence  or 
carelessness,  or  a  desire  to  save  labor,  have  used  the  language  found  in 
digests  or  reports  instead  of  their  own,  it  is  very  clear  from  the  affidavits 
that  the  plaintiff's  work  has  been  made  up  from  a  study  of  the  original 
opinions,  the  digests  being  used,  as  it  was  proper  that  they  should  be  used, 
as  books  of  reference  to  find  opinions." 

We  do  not  intend  to  pass  upon  the  question  of  complainant's  in- 
fringement as  presented  by  the  exhibit  referred  to,  for  the  reason  that 
the  complainant  has  had  no  opportunity  to  meet  the  charge.  We  see, 
however,  no  escape  from  the  conclusion  that  if  the  defendant  is  an 
infringer,  so  is  the  complainant,  for  their  methods  in  examining  the 
authorities  cited  in  prior  copyrighted  works  are  substantially  identical. 
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For  the  reasons  before  given  we  do  not  think  that  the  complainant's 
acts,  when  limited  to  the  use  of  the  cases  cited  in  the  copyrighted 
digests,  sustain  the  charge  of  infringement.  Indeed,  it  would  seem 
quite  impossible  to  compile  an  encyclopaedia,  which  includes  a  general 
survey  of  antecedent  knowledge,  without  doing  exactly  what  both 
parties  did  in  this  regard.  But  if  it  were  piracy  in  one  it  was  piracy 
in  the  other  and  a  literary  pirate  is  not  entitled  to  consideration 
in  a  court  of  equity.  Consistency  requires  that  the  defendant  should 
not  be  punished  for  doing  that  which  the  complainant  does  with  per- 
fect impunity.  An  author  who  has  pirated  a  large  part  of  his  work 
from  others  is  not  entitled  to  have  his  copyright  protected.  This 
proposition  is  well  stated  in  complainant's  work  as  follows: 

"When  it  is  said  that  a  mere  new  disposition  of  existing  materials  may  be 
original,  this  must  be  taken  with  the  limitation  that  the  materials  are  such 
as  may  be  lawfully  used;  there  can  be  no  protection  for  that  which  is  itself 
a  piracy."    Am.  &  Eng.  En.  of  Law  (2d  Ed.)  vol.  7,  p.  536. 

In  Carey  v.  Faden,  5  Ves.  24,  Lord  Eldon  said : 

"What  right  had  the  plaintiff  to  the  original  work?  If  I  was  to  do  6trict 
Justice,  I  should  order  the  defendants  to  take  out  of  their  book  ail  they  have 
taken  from  the  plaintiff,  and,  reciprocally,  the  plaintiff  to  take  out  of  his 
book  aU  he  has  taken  from  Patterson.  I  think  the  plaintiff  may  be  con- 
tented that  a  bill  Is  not  filed  against  him." 

It  is  stated  in  the  defendant's  brief  that  the  precise  question  has  not 
been  decided  in  this  country  and  the  court  has  been  unable  to  find  such 
an  authority,  although  the  point  was  presented  in  Banks  v.  McDivitt, 
13  Blatchf.  163,  Fed.  Cas.  No.  961,  and  Judge  Shipman  intimated,  at 
page  169,  that  the  defendant's  position  if  supported  by  the  facts  would 
be  sound  in  law.  Upon  the  general  proposition  that  equity  will  refuse 
its  aid  to  a  suitor  who  has  himself  been  guilty  of  the  same  inequitable 
conduct  which  he  denounces  in  others,  see  Medicine  Co.  v.  Wood,  108 
U.  S.  218,  2  Sup.  Ct.  436,  27  L.  Ed.  706;  Hilson  Co.  v.  Foster  (C.  C.) 
80  Fed.  896,  901,  and  cases  cited. 

Without  intending  to  decide  the  question  of  complainant's  infringe* 
ment  we  think  sufficient  doubt  is  presented  by  the  evidence  properly 
before  the  court  to  warrant  the  refusal  of  a  preliminary  injunction. 

It  follows  that  the  order  should  be  reversed  with  costs. 
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(123  Fed.  84a) 

HANLEY  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1003.) 

No.  191. 

t  Criminal  Law— Federal  Practice— State  Statutes. 

A  state  statute  requiring  corroboration  of  the  testimony  of  an  accom- 
plice in  a  criminal  case  is  not  applicable  to  a  prosecution  in  a  federal 
court,  which,  in  the  absence  of  a  statute  of  the  United  States  on  the 
subject,  is  governed  by  the  common-law  rule. 
&  Bame— Testimony  of  Accomplices. 

A  defendant  in  a  criminal  prosecution  in  a  federal  court  cannot  com- 
plain because  the  testimony  of  an  accomplice  was  submitted  to  the  Jury, 
under  instructions  that  it  should  be  received  with  caution,  and  carefully 
scrutinized,  and  which,  in  effect,  authorized  the  Jury  to  give  it  full  credit 
only  In  case  they  found  it  corroborated  as  to  material  facts. 
t.  Use  of  Mails  to  Defraud — Construction  of  Statute— Depositing  Let- 
ter in  Railway  Postal  Car. 

Under  Rev.  St  {  5480  [U.  S.  Comp.  St  1001,  p.  3606],  which  makes  It 
a  criminal  offense  if  any  person,  having  devised  a  scheme  or  artifice  to 
defraud,  "shall,  in  and  for  executing  such  scheme  or  artifice,  *  *  * 
place  or  cause  to  be  placed  any  letter  *  *  *  in  any  post  office, 
branch  post  office,  or  street  or  hotel  letter  box  of  the  United  States,"  a 
railway  postal  car  used  and  designated  as  a  railway  post  office  for  the 
receiving  and  distribution  of  mail  is  a  branch  post  office. 
4  Same— Sentence— Consolidation  of  Indictments. 

Under  Rev.  St  fi  5480  [U.  S.  Comp.  St  1001,  p.  3606],  relating  to  the 
use  of  the  mails  to  defraud,  and  which  provides  that  an  indictment  for 
its  violation  "may  severally  charge  offenses  to  the  number  of  three  when 
committed  within  the  same  six  calendar  months,  but  the  court  thereupon 
shall  give  a  single  sentence,"  where  three  indictments,  charging  each 
a  single  offense  under  such  section,  are  consolidated  under  section  1024 
[U.  S.  Oomp.  St  1001,  p.  720],  and  the  defendant  is  convicted  of  the  three 
offenses,  committed  within  the  same  six  calendar  months,  the  result  is 
the  same  as  though  all  had  been  charged  in  the  same  indictment,  and 
the  court  can  impose  only  a  single  sentence. 
5.  Criminal  Law— Appellate  Jurisdiction  of  Circuit  Court  of  Appeals— 
Correcting  Excessive  Sentence. 

Section  10,  Act  March  3,  1801,  c.  517,  26  Stat.  820  [U.  S.  Comp.  St 
1901,  p.  552],  creating  the  Circuit  Courts  of  Appeals,  provides  that  "when- 
ever *  *  *  a  case  coming  from  a  District  or  Circuit  Court  shall  be 
reviewed  and  determined  in  the  Circuit  Court  of  Appeals,  in  a  case  in 
which  the  decision  in  the  Circuit  Court  of  Appeals  is  final,  such  cause 
shall  be  remanded  to  the  said  District  or  Circuit  Court  for  further  pro- 
ceedings to  be  there  taken  in  pursuance  of  such  determination.,,  Section 
11  (26  Stat  820  [U.  S.  Comp.  St.  1001,  p.  552])  provides  that  "all  provi- 
sions of  law  now  in  force  regulating  the  methods  and  system  of  review 
through  appeals  or  writs  of  error  shall  regulate  the  methods  and  system 
of  appeals  and  writs  of  error  provided  for  In  this  act  in  respect  of  the 
Circuit  Court  of  Appeals";  and  by  Act  1879,  c.  176,  20  Stat  354,  which 
gave  Circuit  Courts  Jurisdiction  of  writs  of  error  in  criminal  cases  tried 
In  the  District  Court,  such  court  was  given  power  on  reversal  to  remand 
the  case  to  the  District  Court  for  further  proceedings.  Held,  that  such 
statutes  confer  on  a  Circuit  Court  of  Appeals  ample  power,  on  reversal 
of  the  Judgment  in  a  criminal  case  because  of  the  imposition  of  an  ex- 
cessive sentence,  to  correct  the  error  without  disturbing  the  conviction, 
by  remanding  the  case,  with  instructions  to  modify  the  Judgment  by 
remitting  the  excess. 

1 1.  See  Courts,  vol.  13,  Cent.  Dig.  %  908. 

f  3.  Nonmailable  matter  relating  to  frauds  and  counterfeiting,  see  note  to 
Timmons  v.  United  States,  30  C.  C.  A.  86. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  Judgment  of  the 
District  Court,  Western  District  of  New  York.  Four  indictments  were  found 
against  the  plaintiffs  in  error,  each  in  two  counts,  charging  a  violation  of 
Rev.  St  U.  S.  §  5480  [U.  S.  Comp.  St  p.  3696].  This  section  provides  that 
If  any  person,  having  devised  or  intending  to  devise  any  scheme  or  artifice 
to  defraud,  etc.,  by  opening  correspondence  with  any  other  person  by  means 
of  the  post  office  establishment  "*  *  *  shall,  in  and  for  executing  such 
scheme  or  artifice,  *  *  •  place  or  cause  to  be  placed  any  letter  •  •  • 
in  any  post  office,  branch  post  office,  or  street  or  hotel  letter-box  of  the  United 
States,  *  *  •  he  shall  upon  conviction  be  punishable  by  a  fine  of  not 
more  than  five  hundred  dollars  and  [sic]  by  Imprisonment  for  not  more  than 
eighteen  months,  or  by  both  such  punishments,  at  the  discretion  of  the  court." 
It  further  provides:  "The  Indictment,  information,  or  complaint  may  sever- 
ally charge  offenses  to  the  number  of  three  when  committed  within  the  same 
six  calendar  months;  but  the  court  thereupon  shall  give  a  single  sentence, 
and  shall  proportion  the  punishment  especially  to  the  degree  in  which  the 
abuse  of  the  post  office  establishment  enters  as  an  Instrument  into  such 
fraudulent  scheme  and  device."  Demurrers  to  the  indictments  having  been 
overruled,  the  indictments  were  consolidated,  the  trial  proceeded,  and  de- 
fendants were  convicted  under  each  of  the  four  indictments.  Thereupon  the 
District  Judge  imposed  sentence  as  follows:  "The  said  defendant  William 
H.  Hanley  be  Imprisoned  in  the  New  York  State  Prison  at  Auburn  for  the 
aggregate  term  of  four  years,  at  hard  labor,  as  follows,  to  wit:  On  indict- 
ment numbered  157  for  a  term  of  one  year  and  six  months  at  hard  labor  and 
pay  $1  fine;  on  indictment  No.  158  at  hard  labor  for  the  term  of  one  year 
and  six  months  and  pay  a  fine  of  one  dollar,  the  said  last-mentioned  term  of 
imprisonment  to  commence  at  the  expiration  of  the  term  upon  Indictment 
numbered  157;  on  indictment  numbered  160  for  the  term  of  one  year  at  hard 
labor  and  pay  a  fine  of  one  dollar,  the  said  last-mentioned  term  of  imprison- 
ment to  commence  upon  the  expiration  of  the  term  upon  indictment  numbered 
158.  The  said  defendant  Samuel  Brown  to  be  imprisoned  in  New  York  State 
Prison  at  Auburn  for  the  term  of  one  year,  at  hard  labor,  and  pay  a  fine  of 
one  dollar." 

Joel  M.  Marx,  for  plaintiffs  in  error. 
Chas.  H.  Brown,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Plaintiffs  in  error  argue  that  a  "fatal 
defect  in  the  record  is  the  total  absence  of  any  proof  that  the  defend- 
ants placed  or  caused  to  be  placed  in  the  so-called  railway  post  office 
the  letters  set  forth  in  the  indictment."  It  is  a  sufficient  answer  to 
this  proposition  that  there  is  no  certificate  of  the  trial  judge  that  the 
bill  of  exceptions  sets  forth  all  the  evidence,  or  that  it  contains  a 
statement  of  all  the  proceedings  upon  the  trial. 

Plaintiffs  in  error  argue  that  the  court  erred  in  charging  that  they 
could  be  found  guilty  under  the  indictment,  whether  the  scheme  was 
one  to  deliver  counterfeit  money,  or  what  was  held  out  to  be  such. 
But  no  such  proposition  is  found  in  the  assignments  of  error,  and  it 
need  not,  therefore,  be  discussed. 

It  is  further  argued  that  the  court  erred  in  refusing  to  charge  that 
the  testimony  of  William  A.  Clark,  he  being  a  self-confessed  accom- 
plice, must  be  corroborated  as  to  some  of  the  material  facts.  The 
statutes  of  New  York  do  not  permit  conviction  in  the  courts  of  that 
state  on  the  uncorroborated  testimony  of  an  accomplice.    Those  stat- 
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utes,  however,  do  not  regulate  proceedings  in  the  federal  courts,  there 
is  no  similar  federal  statute,  and  in  the  courts  of  the  United  States 
the  rules  of  law  governing  the  reception  and  consideration  of  the 
testimony  of  accomplices  are  those  of  the  common  law.  Upon  this 
branch  of  the  case  the  court,  calling  attention  to  the  fact  that  the  New 
York  statute  did  not  apply,  instructed  the  jury  as  follows : 

"It  appears  from  the  testimony  that  Clark  was  an  accomplice;  that  Is  ad- 
mitted by  Clark  as  well  as  by  the  government  With  respect  to  that  tes- 
timony, however,  the  government  contends  that  Clark  is  amply  corroborated, 
and  it  points  to  the  testimony  of  Williams  *  *  *  [and  of  othersl.  If  you 
believe  that  Clark's  testimony,  because  of  his  having  been  an  accomplice,  is 
not  credible  testimony,  *  *  *  you  still  have  for  your  consideration  the 
testimony  of  these  four  people  to  whom  I  have  alluded.  *  *  *  Courts 
9  have  always  regarded  the  testimony  of  admitted  accomplices  with  conslder- 
'  able  suspicion;  and  it  is  perfectly  proper  for  me  to  say  that  before  you  give 
to  the  testimony  of  Clark  full  credit  you  should  carefully  scrutinize  his  tes- 
timony— you  should  compare  it  with  the  other  testimony  in  the  case  for  the 
purpose  of  ascertaining  whether  or  not  it  is  corroborated.  If,  as  a  result  of 
the  examination  which  you  give  to  the  evidence — to  all  of  the  evidence  in 
the  case — you  conclude  that  his  testimony  with  respect  to  a  material  part  is 
corroborated,  then  and  in  that  case  you  are  justified  in  giving  full  credit  to 
the  testimony  of  Clark.  *  *  *  The  common-law  rule  is  that  accompWces 
are  competent  witnesses  against  their  criminal  associates.  *  •  *  For  that 
reason  the  testimony  of  Clark  is  submitted  to  you  for  your  consideration.  As 
I  have  already  stated,  you  are  required  to  give  it  careful  consideration." 

The  defendant  was  not  entitled,  under  the  authorities,  to  insist  upon 
more  specific  instructions  as  to  the  corroboration  of  Clark's  testi- 
mony. Philips  on  Evidence  (4th  Am.  Ed.)  vol.  I,  p.  30;  Steinham 
v.  U.  S.,  2  Paine,  168,  and  see  note  to  this  case  in  22  Fed.  Cas.  1236 
(No.  13,355);  U.  S.  v.  Flemming  (D.  C.)  18  Fed.  907;  U.  S.  v.  Bab- 
cock  (per  Dillon,  J.)  3  Dill.  581,  24  Fed.  Cas.  913  (No.  14487). 

It  is  further  contended  that  an  essential  requirement  of  the  statu- 
tory offense  does  not  appear  either  by  the  indictment  or  in  the  proof. 
The  statute  is  directed  against  placing  the  letter,  packet,  etc.,  "in  any 
post  office,  branch  post  office,  or  street  or  hotel  letter  box  in  the  Unit- 
ed States."  The  indictment  charged  that  the  letters  were  placed  "in 
a  post  office  of  the  United  States  at  Buffalo,  to  wit,  in  a  railroad  car 
which  was  being  used  as  and  was  a  railway  post  office  of  the  United 
States."  The  proof  sustained  the  allegation.  As  originally  passed, 
the  statute  prohibited  the  deposit  "in  any  post  office  of  the  United 
States."  Why  it  was  amended  does  not  appear.  Probably  it  was 
suggested  to  Congress  that,  under  the  strict  construction  given  to 
penal  statutes,  it  might  be  contended  that  the  statute  only  covered 
the  principal  post  offices  in  each  postal  district.  In  view  of  the  deci- 
sions in  U.  S.  v.  Marselis,  2  Blatchf.  108,  Fed.  Cas.  No.  15,724,  and 
Goode  v.  U.  S.,  159  U.  S.  663,  16  Sup.  Ct.  136,  40  L.  Ed.  297,  there 
would  seem  to  be  no  reasonable  ground  to  apprehend  a  failure  of 
justice  through  any  such  refined  construction  of  the  phrase  "any  post 
office."  But  the  inclusion  of  "branch  post  offices"  in  the  enumeration 
of  the  statute  makes  the  legislative  intent  entirely  plain.  It  appears 
by  the  testimony  that  all  railway  postal  cars  and  mail  apartments  in 
cars  and  steamboats  are  designated  as  railway  post  offices  for  the  dis- 
tribution of  mail  in  transit,  and  that  postal  clerks  employed  therein 
are  required  to  receive  from  the  public  and  despatch  all  first-class 
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mail  matter  on  which  one  full  rate  has  been  paid.  The  postal  car  is 
a  place  where,  in  the  language  of  the  court  in  Goode  v.  U.  S.,  supra, 
"letters  are  kept  in  the  regular  course  of  business,  for  reception, 
stamping,  assorting,  or  delivery."  It  is  certainly  within  any  fair  and 
reasonable  construction  of  the  phrase  "branch  post  office,"  and  the 
statute  is  to  be  construed  fairly  and  reasonably.  "Though  penal  laws 
are  to  be  construed  strictly,  yet  the  intention  of  the  legislature  must 
govern  in  the  construction  of  penal  as  well  as  other  statutes,  and  they 
are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature."  U.  S.  v.  Lacher,  134  U.  S.  628,  10  Sup.  Ct.  625, 
33  L.  Ed.  1080,  where  the  court  upheld  a  conviction  under  a  section 
much  more  obscure  than  the  one  at  bar,  and  cited  the  authorities  sus- 
taining the  less  rigorous  application  of  the  old  rule  of  construction 
of  penal  statutes,  which  is  recognized  in  the  later  decisions,  English 
and  American. 

It  is  further  contended  that  the  sentence  imposed  by  the  court  is 
unwarranted  by  the  statute.  The  section  (5480  [U.  S.  Comp.  St. 
1901,  p.  3696])  provides  that  "the  indictment  may  severally  charge 
offenses  to  the  number  of  three  when  committed  within  the  same  six 
calendar  months,  but  the  court  thereupon  shall  give  a  single  sen- 
tence." There  were  four  indictments,  each  containing  two  counts, 
but  both  counts  in  each  indictment  refer  to  only  one  offense.  These 
four  offenses  are  charged  to  have  occurred  on  October  1,  1900,  Sep- 
tember 15,  1900,  November  15,  1900,  and  March  10,  1901,  respective- 
ly. The  indictments  were  consolidated  and  tried  as  one  action,  under 
Rev.  St.  U.  S.  §  1024  [U.  S.  Comp.  St.  1901,  p.  720] : 

"When  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acta  or  transactions  connected  together,  or 
for  two  or  more  acts  or  transactions  of  the  same  class  of  crimes  or  offenses 
which  may  be  properly  joined,  instead  of  having  several  indictments  the 
whole  may  be  Joined  in  one  indictment  in  separate  counts;  and  if  two  or 
more  indictments  are  found  in  such  cases,  the  court  may  order  them  to  be 
consolidated." 

Referring  to  this  section,  the  Circuit  Court  of  Appeals  in  the  Fifth 
Circuit  says:  "These  three  indictments,  after  consolidation,  are  to 
be  considered  as  one  indictment,  containing  three  counts."  Porter  v. 
U.  S.,  91  Fed.  494,  33  C.  C.  A.  652.  The  jury  found  the  defendant 
Hanley  guilty  of  the  offenses  in  the  four  indictments,  and  defendant 
Brown  guilty  only  of  the  first  charge  made  in  the  first  count  of  the 
said  four  indictments.  Brown  was  sentenced  to  imprisonment  for 
one  year  and  to  pay  a  fine  of  $1 ;  he  does  not  challenge  the  pro- 
priety of  this  sentence.  Hanley  was  sentenced  (besides  fines  of  $1 
each)  to  18  months'  imprisonment  for  each  of  the  offenses  of  Octo- 
ber 1,  1900,  and  September  15,  1900,  and  to  one  year's  imprisonment 
for  the  offense  of  November  15,  1900;  such  sentences  being  made 
cumulative,  giving  an  aggregate  term  of  four  years.  No  sentence  was 
imposed  for  the  offense  of  March  10,  1901. 

It  is  contended  that  under  section  5480  one  sentence  only  should 
have  been  imposed,  not  exceeding  18  months.  The  section  plainly 
provides  that  when  the  prosecutor  includes  three  offenses  committed 
within  the  same  six  calendar  months  in  a  single  indictment,  and  se- 
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cures  a  conviction  of  all  three,  the  court  shall  give  a  single  sentence 
only  for  all.  It  is  difficult  to  understand  why  there  should  be  any 
different  rule  when  three  indictments,  each  charging  one  such  of- 
fense, are  consolidated,  and  tried  as  a  single  indictment  of  three 
counts.  It  certainly  seems  to  have  been  the  plain  intent  of  Congress 
that  a  group  of  three  such  offenses,  when  committed  within  six 
months,  and  presented  to  a  jury  on  a  trial  where  testimony  as  to 
one  may  operate  to  make  more  persuasive  the  proof  as  to  the  others, 
should  be  punished  by  imprisonment  not  in  excess  of  what  might  have 
been  imposed  for  a  single  offense.  When  it  is  remembered  that  the  stat- 
utes already  provided  (section  1024)  that  indictments  which  might  sev- 
erally charge  similar  offenses  to  the  number  of  three  or  more  could  be 
consolidated,  it  is  quite  apparent  that  the  object  which  Congress  had 
in  mind  was  the  restriction  to  a  single  sentence,  and  it  would  defeat 
that  object  to  hold  that  the  restriction  applies  only  on  the  trial  of  a 
single  indictment  charging  three  offenses,  and  not  on  the  trial  of  three 
consolidated  indictments  charging  each  a  single  offense,  but  tried 
precisely  as  an  indictment  with  three  counts  would  be. 

We  do  not  find  any  controlling  authority  requiring  such  a  narrow 
construction  of  section  5480.  In  U.  S.  v.  Martin  (D.  C.)  28  Fed. 
812,  Judge  Simonton  held  that,  when  an  individual  had  been  con- 
victed under  an  indictment  charging  three  such  offenses,  such  con- 
viction would  not  bar  prosecution  under  another  indictment  charging 
three  other  similar  offenses  within  the  same  six  months.  In  Re 
Haynes  (C.  C.)  30  Fed.  767,  the  court  in  passing  sentence  ordered 
the  time  of  the  second  sentence  to  expire  with  the  first,  and  the  ques- 
tion here  argued  was  not  presented  by  the  record.  The  court,  per 
Colt,  J.,  says : 

"If  the  terms  of  the  two  sentences  had  not  run  concurrently,  but  suc- 
cessively, and  the  petitioner  had  served  out  his  sentence  on  the  first  indict- 
ment, and  this  application  was  made  while  he  -was  serving  out  a  sentence 
upon  the  second  indictment,  the  case  would  be  different,  and  many  of  the 
arguments  now  urged  on  behalf  of  the  petitioner  might  be  pressed  with  much 
force." 

In  Howard  v.  U.  S.,  75  Fed.  986,  21  C.  C.  A.  586,  34  L.  R.  A.  509, 
there  were  eight  indictments,  and  each  indictment  charged  three  sep- 
arate offenses.  They  were  consolidated  and  tried,  the  jury  finding 
the  prisoner  guilty  of  all  the  offenses  charged.  In  the  first  case  sen- 
tence of  18  months  was  imposed,  and  sentences  of  13  months  each 
in  the  other  seven.  It  was  held  that  the  clause  of  section  5480  did 
not  operate  to  prevent  a  separate  sentence  under  each  indictment, 
but  it  will  be  noted  that  in  each  series  of  three  offenses  which  were 
grouped  into  a  single  indictment  only  a  single  sentence  was  imposed. 
All  that  is  held  in  Ex  parte  Henry,  123  U.  S.  372,  8  Sup.  Ct.  142,  31 
L.  Ed.  174,  is  that,  when  an  individual  is  convicted  under  an  indict- 
ment charging  three  separate  and  distinct  offenses  all  alleged  to  have 
been  committed  within  the  same  six  calendar  months,  such  convic- 
tion is  not  a  bar  to  an  indictment  charging  three  other  similar  of- 
fenses committed  within  the  same  period.  The  prisoner  in  the 
Henry  Case  had  received  a  single  sentence  of  12  months  for  his  three 
offenses. 
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It  will  be  sufficient  in  the  case  at  bar  to  hold  that,  when  a  defendant 
is  charged  with  violation  of  section  5480  under  three  indictments* 
charging  each  a  single  offense,  and  the  three  indictments  are  consoli- 
dated, and  upon  trial  he  is  convicted  of  the  three  offenses  committed 
within  the  same  six  calendar  months,  the  court  can  impose  only  a 
single  sentence. 

It  is  finally  contended  that,  should  this  court  reach  the  conclusion 
that  the  sentence  was  improper,  the  judgment  must  be  reversed  abso- 
lutely, and  that  the  cause  cannot  be  remitted  for  a  new  trial  nor  the 
sentence  corrected.  The  authorities  abundantly  sustain  the  proposi- 
tion that  where  a  wrong  judgment  is  pronounced,  although  the  trial 
and  conviction  were  regular,  an  appellate  tribunal,  in  the  absence  of 
express  statutory  authority,  cannot  pronounce  the  appropriate  judg- 
ment nor  remit  the  record  to  the  lower  court  to  give  such  judgment 
nor  order  a  new  trial,  but  can  only  render  a  judgment  of  reversal, 
which  would  operate  to  discharge  the  prisoner.  Shepherd  v.  The 
People,  25  N.  Y.  417;  Ratzky  v.  The  People,  29  N.  Y.  124;  Ex  parte 
Lange,  18  Wall.  184,  21  L.  Ed.  872;  McDonald  v.  The  State,  45  Md. 
90.  It  is  unnecessary  to  discuss  the  principles  upon  which  this  rule 
of  practice  is  founded;  the  statutory  authority  conferred  upon  this 
court  is  abundantly  sufficient  to  prevent  a  failure  of  justice  through 
any  such  technicality.  The  jurisdiction  of  this  court  to  review  judg- 
ments of  District  and  Circuit  Courts  in  criminal  causes  is  found  in 
Act  March  3,  1891,  c.  517,  26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552]* 
which  constituted  the  court.  The  eleventh  section  of  that  act  pro- 
vides as  follows: 

"And  all  provisions  of  law  now  in  force  regulating  the  methods  and  system 
of  review  through  appeals  or  writs  of  error  shall  regulate  the  methods  and 
system  fit  appeals  and  writs  of  error  provided  for  in  this  act  in  respect  of  the 
Circuit  Court  of  Appeals." 

It  will  be  sufficient  to  indicate  the  "methods  and  system"  then  in 
force  in  criminal  appeals.  By  Act  1879,  c.  176,  20  Stat.  354,  the  Cir- 
cuit Court  was  given  jurisdiction  of  writs  of  error  in  all  criminal 
cases  tried  before  the  District  Court  where  the  sentence  was  imprison- 
ment or  fine  or  both.    That  act  provided  that : 

"In  case  of  an  affirmance  of  the  judgment  of  the  District  Court,  the  Circuit 
Court  shall  proceed  to  pronounce  final  sentence  and  to  award  execution 
thereon;  but  if  such  judgment  shall  be  reversed,  the  Circuit  Court  may 
proceed  with  the  trial  of  said  cause  de  novo,  or  remand  the  same  to  the 
District  Court  for  further  proceedings." 

The  Supreme  Court  was  given  jurisdiction  by  writ  of  error  in  capi- 
tal cases  by  Act  Feb.  6,  1889,  c.  113,  25  Stat.  655  [U.  S.  Comp.  St. 
1901,  p.  492],  which  provided  that: 

"When  any  such  judgment  shall  be  either  reversed  or  affirmed  the  cause 
shall  be  remanded  to  the  court  from  whence  it  came  for  further  proceedings 
in  accordance  with  the  decision  of  the  Supreme  Court,  and  the  court  to» 
which  such  cause  is  so  remanded  shall  have  power  to  cause  such  judgment 
of  the  Supreme  Court  to  be  carried  into  execution." 

The  act  constituting  this  court  further  provides,  in  section  10, 
26  Stat.  829,  c.  517  [U.  S.  Comp.  St.  1901,  p.  552]  : 

"Whenever  on  appeal  or  writ  of  error  or  otherwise  a  case  coming  from  a 
District  or  Circuit  Court  shall  be  reviewed   and  determined  In  the  Circuit 
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Court  of  Appeals  In  a  case  In  which  the  decision  In  the  Circuit  Court  of 
Appeals  is  final  such  cause  shall  be  remanded  to  the  said  District  or  Circuit 
Court  for  further  proceedings  to  be  there  taken  in  pursuance  of  such  deter- 
mination." 

This  legislation  gives  the  Circuit  Court  of  Appeals  abundant  au- 
thority to  correct  an  error  in  the  sentence  without  disturbing  the 
conviction.  Ballew  v.  U.  S.,  160  U.  S.  187,  16  Sup.  Ct.  263,  40  L. 
Ed.  388. 

The  judgment  of  the  District  Court  in  excess  of  the  sentence  im- 
posed under  the  first  indictment  (18  months'  imprisonment  and  $1 
fine)  is  reversed,  and  cause  remanded,  with  instructions  to  modify 
such  judgment  in  conformity  with  this  decision  by  remitting  all  in 
excess  of  the  single  sentence. 


(123  Fed.  1.) 

CITY  OF  DEFIANCE,  OHIO,  v.  SCHMIDT  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     May  19,  1903.) 

Nos.  1,104,  1,159. 

1.  Error— Matters  Reviewable— Action  Tried  by  Court. 

Rulings  of  a  Circuit  Court  in  the  progress  of  the  trial  of  an  action  at 
law  by  the  court  without  a  jury  cannot  be  reviewed  by  the  appellate 
court,  unless  a  written  stipulation  waiving  a  jury  is  signed  and  tiled 
with  the  clerk  in  accordance  with  Rev.  St  I  649  [U.  S.  Comp.  St.  1901, 
p.  525],  so  as  to  bring  the  case  within  the  provisions  of  section  700 
[page  570];  but,  in  the  absence  of  such  stipulation,  the  only  question 
which  can  be  considered  is  whether  the  judgment  rendered  is  sustained 
by  the  pleadings. 

2l  Municipal  Bonds — Mistake  in  Use  of  8eal— Reformation. 

Under  the  statutes  of  Ohio,  which  provide  that  all  bonds  issued  by 
municipal  corporations  shall  be  signed  by  the  mayor  and  clerk,  and  be 
sealed  with  the  seal  of  the  corporation,  where  bonds  issued  by  a  city, 
under  an  ordinance  containing  similar  provisions,  signed  by  the  mayor 
and  clerk,  and  attested  as  bearing  the  seal  of  the  city,  were  sealed  with 
the  seal  of  the  city  clerk,  if  the  same  was  not  in  fact  the  corporate  seal 
of  the  city  a  mistake  was  made  by  the  officers  against  which  an  inno- 
cent holder  of  the  bonds  was  entitled  to  relief  in  a  court  of  equity  by  a 
decree  requiring  the  city  to  affix  the  proper  seal,  or  enjoining  it  from 
setting  up  its  absence  as  a  defense  to  an  action  on  the  bonds. 

1  8ame— Validity— Estoppel  by  Recitals. 

Bonds  of  a  city  reciting  that  they  were  issued  (<under  and  pursuant 
to  the  laws  of  the  state  of  Ohio,"  and  of  an  act  specially  referred  to, 
will  not  be  held  invalid  in  the  hands  of  a  bona  fide  purchaser  because 
of  the  unconstitutionality  of  the  special  act,  where  the  city  had  power  to 
Issue  them  under  the  general  statutes  of  the  state;  and  a  further  re- 
cital therein  that  "it  is  hereby  specially  declared  that  all  proceedings, 
acts,  conditions  and  things  required  either  by  said  statutes  or  ordinances 
to  be  had  or  taken  preliminary  to  the  issue  hereof  have  been  duly  had 
and  taken  by  said  city,"  estops  the  city,  as  against  such  holder,  to  deny 
that  all  things  were  done  which  were  essential  to  their  validity  under 
the  general  statutes  as  well  as  under  the  special  act,  even  to  the  sub- 
mission of  the  question  of  their  issuance  to  a  vote,  where  that  was  re- 
quired by  the  general  statutes,  though  not  in  terms  by  the  special  act. 
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4  Same. 

Where  bonds  of  a  city  recited  the  purpose  for  which  they  were  toned, 
which  was  one  for  which  the  city  was  authorized  by  law  to  Issue  bonds, 
and  also  recited  the  ordinance  which  provided  for  their  Issuance  and 
sale  for  such  purpose,  the  city  is  estopped  to  deny  their  validity  as 
against  a  bona  fide  holder  on  the  ground  that  they  were  In  fact  issued 
for  a  different  and  unlawful  purpose. 

5.  Same— Authority   of   Officers   to   Make   Recitals— Construction   and 
Scope  of  Recitals. 

Where  it  is  the  duty  of  the  mayor  and  clerk  of  a  city  to  sign,  seal,  and 
issue  bonds  provided  for  by  an  ordinance,  It  is  also  their  duty  to  ascertain 
and  determine  whether  all  statutory  requirements  essential  to  their 
regularity  under  the  law  have  been  complied  with,  and  their  recital  of 
such  fact  In  the  bonds  is  binding  on  the  city;  the  fact  that  the  ordinance 
referred  only  to  a  special  legislative  act  as  the  authority  for  their  issu- 
ance, and  directed  that  the  bonds  should  express  on  their  face  that  they 
were  issued  thereunder,  does  not  limit  the  effect  of  general  recitals 
therein  by  such  officers,  that  all  requirements  of  the  laws  of  the  state 
have  been  complied  with,  to  the  requirements  of  such  special  act. 

In  Error  to  and  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio. 

For  opinion  below,  see  117  Fed.  702. 

Two  cases  are  before  us— one  at  law,  and  the  other  In  equity.  Both  were 
heard  and  decided  by  the  court  below,  without  the  intervention  of  a  jury, 
at  the  same  time  and  upon  substantially  the  same  record.  The  action  at 
law  was  brought  originally  upon  the  coupons  of  certain  bonds,  and  later,  by 
supplemental  petition,  upon  the  bonds  themselves,  issued  by  the  city  of 
Defiance,  Ohio,  in  1889,  and  held  by  the  plaintiffs  below  as  bona  fide  pur- 
chasers for  value.  The  bonds  recited  that  they  were  Issued  for  the  purpose 
of  borrowing  money  to  build  a  bridge  over  the  Maumee  river,  In  the  said  city, 
and  purported  to  be  signed  by  the  mayor  and  clerk  of  the  city,  and  to  be 
sealed  with  its  corporate  seal. 

In  its  answer  the  city  set  up  a  number  of  defenses:  That  the  bonds  pur- 
ported to  be  issued  under  an  act  of  the  General  Assembly  of  Ohio  passed 
February  3,  1887,  authorizing  the  council  of  the  city  of  Defiance,  Ohio,  to 
borrow  money  for  the  purpose  of  building  a  bridge,  which  was  unconstitu- 
tional and  void;  that  the  resolutions  and  ordinances  authorizing  the  issue 
of  the  bonds  were  passed  without  the  question  of  issuing  them  having  been 
submitted  to  the  voters  of  the  city,  and  hence,  under  the  general  statutes 
of  Ohio,  were  unauthorized  and  void;  that  the  resolution  for  the  sale  of 
the  bonds  was  not  advertised  according  to  law;  that  the  recitals  in  the 
bonds  in  suit  were  not  authorized  by  the  ordinance  directing  their  issue,  and 
were  therefore  of  no  force  and  effect  as  against  the  city;  that  the  bonds 
sued  on  were  not  sealed  with  the  corporate  seal,  as  required  by  law,  but 
only  with  the  seal  of  the  city  clerk;  that  there  was  no  certificate  by  the 
city  clerk  that  the  money  required  for  the  contract  to  build  the  bridge  was 
in  the  city  treasury,  as  required  by  law;  and  that  the  bonds,  while  osten- 
sibly for  municipal  bridge  purposes,  were  really  issued  to  aid  a  railroad, 
in  violation  of  the  Constitution  of  Ohio. 

While  the  action  at  law  was  pending,  the  plaintiffs  below  filed  a  bill  in 
equity,  reciting  the  pendency  of  the  law  case,  and  the  defense  made  of  the 
want  of  a  corporate  seal,  alleging  that  they  were  bona  fide  holders,  that 
the  seal  affixed  was  used  for  the  corporate  seal,  and  praying  the  court,  if 
a  mistake  was  made,  either  to  reform  the  bonds  or  enjoin  the  defendant 
from  setting  up  this  defense. 

To  this  the  defendant  answered  substantially  as  in  the  law  suit,  and 
afterwards  filed  a  cross-bill,  setting  up  all  the  facts,  and  praying  the  cancel- 
lation of  the  bonds. 

Both  cases  were  by  agreement  tried  before  the  court  below  at  the  same 
time,  a  jury  being  expressly  waived  in  the  law  case,  but  not  by  a  written 

?  4.  See  Municipal  Corporations,  vol.  3G,  Cent.  Dig.  §  1077. 
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stipulation  on  file.  The  court  found  in  favor  of  the  plaintiffs,  and  rendered 
judgment  in  the  action  at  law  for  the  amounts  claimed,  and  a  decree  in  the 
suit  in  equity  enjoining  the  city  from  setting  up  the  defense  of  a  want  of  a 
corporate  seal  in  any  action  upon  the  bonds  or  coupons. 

Henry  B.  Harris  and  William  H.  Hubbard,  for  plaintiff  in  error  and 
appellant 

Alexander  C.  Ayres  and  John  H.  Doyle,  for  defendants  in  error 
and  appellees. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

RICHARDS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

i.  The  record  in  the  action  at  law  contains  numerous  specifications 
of  error,  growing  out  of  the  admission  or  rejection  of  testimony,  and 
based  upon  the  rulings  of  the  court  in  the  progress  of  the  trial. 
With  respect  to  these,  it  is  sufficient  to  point  out  that,  although  this 
case  was  tried  and  determined  by  the  court  without  the  intervention 
of  a  jury,  there  is  nothing  in  the  record  to  show  that  a  stipulation  in 
writing  waiving  a  jury  was  filed  with  the  clerk  by  the  parties  or  their 
attorneys.  This  being  the  case,  none  of  the  rulings  of  the  court  in 
the  progress  of  the  trial,  as  presented  by  the  bill  of  exceptions,  can 
be  re-examined  and  reviewed  here.  The  only  inquiry  we  can  make 
is  whether  the  judgment  in  favor  of  the  plaintiffs  below  is  sustained 
by  the  pleadings.  Rev.  St.  U.  S.  §§  649,  700  [U.  S.  Comp.  St.  1901, 
PP-  525»  57°] ;  Bond  v.  Dustin,  112  U.  S.  604,  5  Sup.  Ct.  296,  28  L. 
Ed.  835;  Spalding  v.  Manassc,  131  U.  S.  65,  9  Sup.  Ct.  649,  33  L. 
Ed.  86;  Shipman  v.  Ohio  Coal  Exchange,  17  C.  C.  A.  313,  70  Fed. 
652. 

2.  As  to  the  defense  of  the  lack  of  a  corporate  seal.  The  statutes 
of  Ohio  provide  that  municipal  corporations  shall  "have  a  common 
seal,  and  change  or  alter  the  same  at  pleasure"  (section  1552);  that 
the  mayor  "shall  be  furnished  by  the  council  with  the  corporate  seal 
of  the  corporation,  in  the  center  of  which,  shall  be  the  words  'Mayor 

of  the  City  of ' "  (section  1745);    and  that  the  council  shall 

cause  to  be  provided  for  the  clerk's  office  "a  seal  in  the  center  of 
which  shall  be  the  name  of  the  corporation,  and  around  the  margin 
the  words  'City  Clerk' "  (section  1764). 

It  appears  that  the  mayor  had  a  seal  in  the  center  of  which  was 
the  device  of  the  seal  of  the  state  of  Ohio,  and  around  the  margin 
the  words  "Mayor  of  the  City  of  Defiance."  This  seal  did  not,  of 
course,  comply  with  the  requirements  of  section  1745.  The  seal  upon 
the  bonds  was  that  provided  for  the  city  clerk,  although  it  was  de- 
fective in  form,  having  the  words  "City  of  Defiance"  in  the  center, 
and  around  the  margin  the  words  "City  Clerk"  and  "Ohio,"  while, 
according  to  the  form  prescribed,  the  word  "Ohio"  should  have  been 
in  the  center  instead  of  in  the  margin. 

The  statutes  of  Ohio  provide  that  all  bonds  issued  by  municipal 
corporations  shall  be  signed  by  the  mayor  and  clerk,  and  be  sealed 
with  the  seal  of  the  corporation.  The  ordinance  providing  for  the 
issue  of  these  bonds  contained  a  similar  provision.  Both  before  and 
after  these  bonds  were  issued  the  mayor  and  clerk  used  the  clerk's 
69C.OA.— 11 
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seal  as  the  corporate  seal  in  signing  and  sealing  certain  municipal 
bonds.  Bonds  of  five  or  six  different  series,  all  sealed  with  the  clerk *s 
seal  and  signed  by  the  mayor  and  clerk,  were  issued  from  1884  to 
1893,  and  were  subsequently  paid  and  canceled  without  any  question 
of  their  legality.  We  are  satisfied  that  when  the  mayor  and  the  clerk 
placed  the  clerk's  seal  on  these  bonds  in  the  space  provided  for  the 
corporate  seal,  and  affixed  their  signatures,  attesting'  that  the  city  of 
Defiance  had  thus  caused  its  corporate  name  and  seal  to  be  set  by 
the  mayor  and  clerk,  they  intended  to  use  the  clerk's  seal  as  the  cor- 
porate seal.  If  the  seal  affixed  was  not  the  corporate  seal,  there  was 
a  mistake  made  which  a  court  of  equity  should  correct.  The  decree 
of  the  court  below  in  the  equity  case  was  entirely  proper  under  the 
circumstances.  Bernards  Tp.  v.  Stebbins,  109  U.  S.  341,  3  Sup.  Ct. 
252,  27  L.  Ed.  956. 

3.  The  bonds  sued  upon  contained,  among  other  things,  the  fol- 
lowing recital: 

"This  bond  Is  Issued  under  and  pursuant  to  the  laws  of  the  state  of  Ohio, 
and  of  an  act  of  the  General  Assembly  of  the  state  of  Ohio,  passed  February 
3,  A.  D.  1887  (Ohio  Laws,  Vol.  84,  page  273),  entitled,  4An  Act  to  authorize 
the  council  of  the  city  of  Defiance,  Ohio,  to  borrow  money  for  the  purpose 
of  building  a  bridge.' " 

The  act  referred  to  authorized  the  council  of  Defiance  to  issue 
bonds,  not  to  exceed  the  sum  of  fifty  thousand  dollars,  "for  the  pur- 
pose of  building  over  the  Maumee  river  in  said  city  a  good  and  sub- 
stantial bridge,  with  the  necessary  approaches  thereto,  and  having 
on  each  side  thereof  a  good  and  sufficient  sidewalk,"  and,  "for  the 
purpose  of  providing  for  the  payment  of  the  bonds  and  the  interest 
thereon,"  to  levy  a  tax  in  addition  to  the  taxes  otherwise  authorized 
by  law. 

The  Constitution  of  Ohio  provides  that  the  General  Assembly  shall 
pass  no  special  act  conferring  corporate  powers  (article  13,  §  1); 
and  that  the  General  Assembly  shall  provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  laws,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts, 
and  loaning  their  credit  so  as  to  prevent  the  abuse  of  such  power 
(article  13,  §  6).  The  general  laws  of  Ohio,  in  1889,  limited  the  rate 
of  taxation  in  cities  of  the  grade  and  class  of  the  city  of  Defiance 
(sections  2682  and  2689a),  and,  while  authorizing  the  levying  of  an 
additional  tax  (section  2683)  and  the  issuing  of  bonds  (section  2835) 
for  the  purpose  of  constructing  bridges,  required  the  question  of  levy- 
ing the  tax  (section  2687)  and  of  issuing  the  bonds  (section  2837)  to 
be  submitted  to  the  voters  of  the  corporation;  a  majority  of  those 
voting  on  the  proposition  being  required  to  authorize  the  additional 
tax  levy,  and  two-thirds  of  those  voting  upon  the  question  to  author- 
ize the  bonds. 

In  view  of  these  provisions,  it  is  insisted  that  the  act  of  Febru- 
ary 3,  1887,  authorizing  the  issue  of  the  bonds  and  the  levying  of  the 
additional  tax,  without  submitting  the  matter  to  the  electors,  was  in 
violation  of  the  provisions  of  the  Constitution  quoted,  and  therefore 
void. 

In  reply  to  this,  it  is  urged  that  the  special  act  conferred  no  cor- 
porate powers  because,  under  the  general  statutes,  the  council  had 


Digitized  by  VjOOQ  IC 


CTTT  OP  DEFIANCE  V.  SCHMIDT.  163 

the  power  to  issue  bonds  "for  constructing  bridges  and  culverts" 
(section  2835),  and  to  levy  an  additional  tax  "for  constructing  and 
maintaining  bridges"  (section  2683),  subject  to  the  condition  that  the 
question  of  issuing  the  bonds  and  levying  the  tax  should  be  submitted 
to  the  voters  of  the  corporation ;  and  if,  to  support  the  constitution- 
ality of  the  special  act,  it  was  necessary  to  submit  the  question  to  the 
electors,  it  is  to  be  presumed  the  General  Assembly  intended  that  the 
provisions  requiring  this  should  be  treated  as  incorporated  into  the 
special  act,  and  the  powers  conferred  by  the  special  act  be  exercised 
only  under  and  pursuant  to  the  limitations  of  the  general  laws. 

It  is  not  necessary,  however,  to  pass  upon  the  constitutionality  of 
the  special  act — a  question  never  raised  and  submitted  to  the  Supreme 
Court  of  Ohio,  notwithstanding  the  fact  that  the  municipal  code  of 
Ohio  in  force  when  the  bonds  were  issued  imposed  upon  the  city 
solicitor  the  duty  of  applying,  in  the  name  of  the  corporation,  to  a 
court  of  competent  jurisdiction  for  an  order  of  injunction  to  restrain 
the  misapplication  of  funds  of  the  corporation,  or  the  abuse  of  its 
corporate  powers,  or  the  execution  or  performance  of  any  con- 
tract made  in  behalf  of  the  corporation  in  contravention  of  the 
laws  or  ordinances  governing  the  same,  or  which  was  procured  by 
fraud  or  corruption  (section  1777);  and  empowered  any  taxpayer 
to  make  the  application  if  the  city  solicitor  failed  to  do  so  upon  a 
request  in  writing  (section  1778),  the  taxpayer  to  be  allowed  the 
costs,  including  reasonable  compensation  to  his  attorney,  if  he  satis- 
fied the  court  that  he  had  good  cause  to  believe  his  allegations  were 
well  founded  (section  1779). 

It  is  obvious  from  the  evidence  that  these  bonds  were  not  issued 
to  build  a  bridge  for  municipal  purposes,  but  to  induce  a  projected 
railroad  to  locate  its  line  through  the  city  of  Defiance.  The  citizens 
wanted  the  railroad,  and  were  willing  to  issue  the  bonds  to  get  it. 
The  method  adopted  was  employed  to  circumvent  the  constitutional 
prohibition  against  any  municipal  corporation  raising  money  in  aid 
of  any  private  corporation  (article  8,  §  6).  Fifty  thousand  dollars 
of  bonds  were  issued  ostensibly  for  bridge  purposes ;  they  were  sold 
to  the  railroad  contractor  for  a  certain  sum ;  a  contract  was  made  with 
him  to  build  the  bridge  for  substantially  the  amount  he  bid  for  the 
bonds ;  a  city  warrant  was  handed  him  in  advance  for  the  anticipated 
cost  of  the  bridge  (he  giving  a  bond  to  build  it),  and  this  warrant  he 
turned  over  to  the  city  in  payment  of  the  bonds.  The  conspiracy 
which  carried  through  this  illegal  scheme  would  have  been  crushed 
at  the  start  if  any  taxpayer  had  deemed  it  his  interest  or  duty  to  ap- 
ply for  an  injunction.  But  no  one  saw  fit  to  interfere,  and  the  bonds 
were  issued  and  delivered,  and  put  upon  the  market,  and  innocent  pur- 
chasers induced  to  buy  them.  The  real  question  now  is  whether,  in 
view  of  the  recitals  they  contain,  the  city  of  Defiance  is  not  estopped 
from  making  the  defense  it  relies  upon. 
4.  Each  of  the  bonds  sued  on  contains  the  following  recitals: 

This  bond  is  issued  under  and  pursuant  to  the  laws  of  the  state  of  Ohio, 
and  of  an  act  of  the  General  Assembly  of  the  State  of  Ohio,  passed  February 
3.  A.  D.  1887  (Ohio  Laws,  Vol.  84,  page  273),  entitled,  4An  Act  to  authorize 
the  Council  of  the  City  of  Defiance,  Ohio,  to  borrow  money  for  the  purpose 
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of  building  a  bridge/  And  which  act  authorized  and  empowered  the  said 
city  council  to  issue  bonds  not  to  exceed  the  sum  of  fifty  thousand  dollars, 
for  the  purpose  of  building  a  bridge  over  the  Maumee  river  in  said  city, 
and  which  act  further  provided  that  'said  bonds  shall  be  of  such  denomi- 
nations and  bear  such  rate  of  interest,  not  exceeding  six  per  cent.,  payable 
semi-annually,  and  mature  at  such  times,  not  exceeding  twenty-five  years, 
as  said  council  may  determine,'  and  in  pursuance  of  the  resolution  of  said 
city  council  of  the  city  of  Defiance,  Ohio,  duly  and  unanimously  passed 
declaring  the  necessity  of  the  construction  of  said  bridge,  and  the  ordinance 
of  the  said  city  of  Defiance,  entitled,  'An  ordinance  of  the  city  of  Defiance, 
Ohio,  to  provide  for  the  issue  and  sale  of  bonds  of  said  city,  for  the  purpose 
of  building  over  the  Maumee  river  in  said  city,  a  good  substantial  bridge, 
with  the  necessary  approaches  thereto,  and  having  on  each  side  thereof  a 
good  and  sufficient  sidewalk,'  duly  and  unanimously  passed  on  the  19th  day 
of  March,  in  the  year  A.  D.  1889,  by  the  city  council  of  Defiance,  and  for 
the  purposes  therein  set  forth;  and  it  is  hereby  specially  declared  that  all 
proceedings,  acts,  conditions,  and  things  required  either  by  said  statutes  or 
ordinances  to  be  had  or  taken  preliminary  to  the  issue  hereof  have  been 
duly  had  and  taken  by  said  city  of  Defiance  and  its  officers  and  agents." 

It  is  to  be  observed  that,  according  to  the  above  statement,  upon 
the  faith  of  which  the  bonds  were  bought,  they  were  issued,  not  only 
under  the  alleged  unconstitutional  special  act,  but  "under  and  pursu- 
ant to  the  laws  of  the  state  of  Ohio."  This  was  an  assertion  of  statu- 
tory power  ample  for  the  purpose  expressed.  The  recital  following 
of  the  resolution  and  ordinance  imported  they  were  passed  in  con- 
formity with  both  the  general  law  and  the  special  act  (Risley  v.  Vil- 
lage of  Howell,  12  C.  C.  A.  218,  64  Fed.  453,  457);  and  in  order 
to  remove  all  doubt  and  exclude  all  examination,  not  only  upon  the 
question  of  power,  but  upon  that  of  regularity,  the  recitals  concluded 
with  the  broad  and  explicit  declaration :  "And  it  is  hereby  specifically 
declared  that  all  proceedings,  acts,  conditions  and  things  required 
cither  by  said  statutes  or  ordinances  to  be  had  or  taken  preliminary 
to  the  issue  hereof  have  been  duly  had  and  taken  by  said  city  of  De- 
fiance and  its  officers  and  agents." 

It  is  well  settled  that  the  recital  of  an  unconstitutional  act  as  au- 
thority for  issuing  bonds  will  not  invalidate  them  in  the  hands  of  an 
innocent  holder  if  power  for  the  issue  can  be  found  elsewhere  (St. 
Paul  v.  Lamprecht  Bros.,  31  C.  C.  A.  585,  88  Fed.  450;  City  of 
Beatrice  v.  Edminson,  54  C.  C.  A.  601,  117  Fed.  427;  Evansville  v. 
Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Waite  v. 
Santa  Cruz,  184  U.  S.  304,  22  Sup.  Ct.  327,  46  L.  Ed.  552) ;  and  it  is 
equally  well  established  by  these  and  many  other  cases  that  a  general 
recital  that  all  the  things  required  by  law  to  be  done  have  been  done, 
is  ample  to  estop  a  city  from  setting  up  any  lack  of  regularity  in  issu- 
ing the  bonds,  whether  by  failure  to  comply  with  conditions  precedent 
or  otherwise.  If  an  examination  of  the  law  shows  the  power  exists, 
no  investigation  of  the  record  to  ascertain  whether  the  conditions 
precedent  to  its  exercise  have  been  complied  with  is  required  in  the 
face  of  such  a  recital. 

In  view  of  all  this,  we  think  these  representations  were  sufficient 
to  induce  a  purchaser  to  believe,  if  a  submission  to  the  voters  under 
the  general  law  was  necessary  to  validate  the  special  act  and  law- 
fully exercise  powers  under  it,  that  such  submission  was  had,  or, 
if  the  special  act  was  of  doubtful  constitutionality,  that  the  bonds 
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were  issued  in  compliance  with  the  provisions  of  the  general  law,  after 
the  necessary  submission  to  the  electors  and  approval  by  them.  By 
first  submitting  the  question  to  the  voters,  the  bonds  might  have 
been  issued  under  both  the  special  act  and  the  general  law,  and  the 
recitals  imply  this  was  done.  There  was  nothing  on  the  face  of  the 
bonds  to  put  the  purchaser  upon  notice  of  any  illegal  purpose  in 
issuing  them.  The  building  over  the  Maumee  river,  in  the  city,  of  "a 
good  substantial  bridge,  with  the  necessary  approaches  thereto,  and 
having  on  each  side  thereof  a  good  and  sufficient  sidewalk,"  as  set 
forth  in  the  recitals,  was  a  strictly  municipal  purpose,  requiring  for 
its  execution  no  corporate  powers  not  possessed  by  the  city  under 
the  general  law.  Being  thus  issued  for  a  lawful  purpose,  the  belief 
of  the  purchaser  that  the  provisions  of  the  general  law,  requiring  a 
submission  to  the  voters,  had  been  complied  with,  must  have  been 
confirmed  by  the  concluding  declaration  that  "all  proceedings,  acts, 
conditions  and  things  required  *  *  *  by  said  statutes"  (mean- 
ing not  simply  the  special  act,  but  all  the  applicable  laws  of  Ohio) 
had  been  "duly  had  and  taken  by  the  city  of  Defiance  and  its  officers 
and  agents."  City  of  Cadillac  v.  Woonsocket  Inst,  for  Savings,  7 
C.  C.  A.  574,  58  Fed.  935 ;  Ashley  v.  Board  of  Supervisors,  8  C.  C. 
A.  455,  60  Fed.  55;  Risley  v.  Village  of  Howell,  12  C.  C.  A.  218, 
64  Fed.  453;  Village  of  Kent  v.  Dana,  40  C.  C.  A.  281,  100  Fed.  56; 
St.  Paul  v.  Lamprecht  Bros.,  31  C.  C.  A.  585,  88  Fed.  450;  Clapp 
v.  Village  of  Marice  City,  49  C.  C.  A.  251,  in  Fed.  103;  City  of 
Beatrice  v.  Edminson,  54  C.  C.  A.  601,  117  Fed.  427;  Fairfield  v. 
School  District,  54  C.  C.  A.  342,  116  Fed.  838;  Hackett  v.  Ottawa, 
99  U.  S.  86,  25  L.  Ed.  363 ;  Ottawa  v.  National  Bank,  105  U.  S.  343, 
26  L.  Ed.  1 127;  Evansville  v.  Dennett,  161  U.  S.  434,  16  Sup.  Ct. 
613,  40  L.  Ed.  760;  Waite  v.  Santa  Cruz,  184  U.  S.  302,  22  Sup.  Ct. 
327,  46  L.  Ed.  552. 

5.  But  it  is  urged,  because  the  ordinance  recites  the  special  act 
as  authority,  and  directs  that  the  bonds  express  upon  their  face  that 
they  were  issued  by  virtue  of  the  special  act,  that  the  recitals  inserted 
stating  they  were  issued  "under  and  pursuant  to  the  laws  of  the  State 
of  Ohio,"  and  that  all  the  preliminary  steps  required  "by  said  stat- 
utes" had  been  taken,  were  unauthorized  and  inoperative,  as  an  ex- 
amination of  the  ordinance  would  have  shown,  and  hence  cannot  be 
held  to  estop  the  city  of  Defiance.  While  the  ordinance  recited  the 
special  act,  and  directed  that  the  bonds  express  upon  their  face  that 
they  were  issued  under  it,  other  proper  recitals  were  not  forbidden. 
The  declared  purpose  was  to  issue  bonds  to  build  a  municipal  bridge. 
If  to  do  this  it  was  necessary  to  comply  with  applicable  provisions  of 
the  general  law,  recitals  that  this  had  been  done  were  not  unauthorized. 
It  was  the  duty  of  the  mayor  to  see  that  the  ordinances  and  resolu- 
tions were  faithfully  enforced  (section  1746),  and  the  clerk  to  keep  the 
records  of  the  city  (section  1755),  and  of  both  to  sign  and  seal  the 
bonds.  To  do  this  it  was  necessary  for  them  to  ascertain  and  deter- 
mine whether  all  the  preliminary  steps  had  been  taken,  and  to  declare 
the  fact.  In  view  of  this  implied  duty  and  authority,  an  examination 
of  the  ordinance  alone  would  not  have  served  to  negative  their  state- 
ment. 
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But,  if  an  examination  of  the  ordinance  would  have  shown  what 
is  claimed,  we  do  not  think,  in  view  of  the  recitals,  that  the  purchaser 
was  required  to  make  it.  He  had  a  right  to  rely  on  the  truth  of  the 
recitals.  They  were  intended  to  lull  him  into  security  and  avert  inves- 
tigation. They  served  their  purpose.  If  the  approval  of  the  voters 
was  necessary  to  the  validity  of  the  issue,  the  purchaser  was  assured 
it  had  been  secured.  The  purpose  for  which  the  bonds  were  issued 
was  lawful,  and  there  was  nothing  on  their  face  to  excite  suspicion 
or  induce  inquiry.  On  the  contrary,  the  recitals  close  with  the  ex- 
plicit declaration  that  every  prerequisite  had  been  performed;  and 
these  representations  were  made,  over  the  corporate  seal,  by  the  offi- 
cers and  agents  of  the  city,  acting  under  oath  and  in  the  discharge 
of  a  statutory  duty. 

An  examination  of  the  ordinance  in  the  case  of  Risley  v.  Village 
of  Howell,  12  C.  C.  A.  218,  64  Fed.  453,  would  have  shown  that  the 
bonds  were  not  issued  for  public  improvements  in  conformity  with 
the  act  recited,  but  in  unlawful  aid  of  a  railroad;  yet  we  held  that 
the  purchaser  had  a  right  to  rely  upon  the  recital  that  the  ordinance 
was  in  conformity  with  the  act.  If  a  purchaser  is  not  compelled  to 
examine  the  ordinance  to  ascertain  whether  the  recitals  are  true 
(Hackett  v.  Ottawa,  99  U.  S.  86,  25  L.  Ed.  363 ;  Ottawa  v.  National 
Bank,  105  U.  S.  342,  26  L.  Ed.  1127;  Evansville  v.  Dennett,  161 
U.  S.  434,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Waite  v.  Santa  Cruz,  184 
U.  S.  302,  22  Sup.  Ct.  327,  46  L.  Ed.  552),  why  should  he  be  com- 
pelled to  examine  it  to  ascertain  whether  they  are  authorized?  Sup- 
pose they  are  true,  but  not  authorized,  are  the  bonds  therefore  in- 
valid? Suppose  an  examination  of  all  the  records  in  this  case  had 
shown  there  was  a  submission  to  the  voters  and  everything  required 
by  the  general  law  to  be  done  before  issuing  the  bonds  had  been  done, 
would  the  bonds  be  invalid  because  the  council  in  the  ordinance  did 
not  specifically  direct  the  mayor  and  clerk  to  say  so? 

6.  Several  questions  are  raised  relating,  not  to  the  power  to  issue 
the  bonds,  but  to  the  regularity  of  its  exercise.  Thus  it  is  insisted 
that  there  was  no  certificate,  under  section  2702,  that  the  money 
required  for  the  contract  to  build  the  bridge  was  in  the  city  treasury ; 
but  we  held  in  Clapp  v.  Village  of  Marice  City,  49  C.  C.  A.  251, 
in  Fed.  103,  that  this  section  has  no  application  to  the  issue  of  bonds, 
and,  moreover,  if  such  a  certificate  had  been  required,  the  recital  that 
all  the  preliminary  steps  had  been  complied  with  would  import  that 
it  was  on  file.  The  latter  recital  also  estops  the  city  from  setting  up 
the  lack  of  a  proper  advertisement  of  the  bonds  and  a  number  of 
other  objections  of  a  similar  nature. 

The  decree  of  the  Circuit  Court  in  the  equity  case  and  the  judgment 
in  the  law  case  must  both  be  affirmed. 
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(123  Fed  4a) 

PACIFIC  STATES  SAVINGS,  LOAN  &  BLDG.  CO.  v.  GREEN  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  92a 

L  Building  and  Loan  Associations— Contract  with  Borrowing  Stockhold- 
er—Law  Governing. 

Where  the  mortgage  given  by  a  borrowing  stockholder  in  a  building 
and  loan  association  provides  that  payments  thereon  shall  be  made  at 
the  home  office  of  the  association,  the  contract  is  governed  by  the  laws 
of  the  state  in  which  such  office  is  located,  although  the  mortgaged  prop- 
erty may  be  situated  in  a  different  state. 

&  Same — Validity — Premiums. 

Premiums  paid  by  a  borrowing  stockholder  in  a  building  and  loan  as- 
sociation are  not  payments  on  the  debt,  but  on  his  stock,  of  which  he 
receives  the  benefit  by  reason  of  his  dual  relation  to  the  association  in 
the  increased  value  of  his  stock  and  its  consequent  maturity  at  an  earlier 
date;  and  the  fact  that  by  reason  of  his  default,  or  the  default  of  other 
stockholders,  he  fails  to  realize  the  benefits  contemplated  by  the  contract, 
does  not  render  it  unconscionable,  nor  authorize  a  court  of  equity  to  re- 
fuse to  enforce  it  in  accordance  with  its  terms,  in  the  absence  of  fraud, 
mistake,  or  undue  advantage  taken  in  its  execution. 

8.  Same. 

A  contract  between  a  building  and  loan  association  and  a  borrowing 
stockholder  is  not  unconscionable,  so  as  to  authorize  a  court  of  equity  to 
refuse  to  enforce  it  in  accordance  with  its  terms,  because  it  requires  the 
stockholder  to  carry  and  mature  stock  of  a  par  value  double  the  amount 
of  the  loan,  paying  interest  on  the  loan  meantime,  one-half  of  which 
stock  is  assigned  to  the  association  absolutely  as  a  bonus  or  premium, 
or,  in  case  of  prior  payment  of  the  loan  through  foreclosure  or  otherwise, 
to  pay  In  addition  the  amount  due  up  to  that  time  on  the  premium  stock. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

George  W.  Baker  and  G.  W.  Allen  (John  Croylan,  of  counsel),  for 
appellant. 
Lionel  R.  Webster,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge.  This  is  a  suit  to  recover  $2,594.90 
upon  a  contract  and  bond  executed  by  appellees  Green  to  appellant, 
and  for  the  foreclosure  of  a  mortgage  upon  real  estate  situate  in 
Oregon.  The  court  below  sustained  a  demurrer  to  the  complaint, 
and  dismissed  the  bill.  From  the  decree  of  dismissal  this  appeal  is 
taken. 

Several  of  the  essential  averments  of  the  bill  of  complaint,  and 
some  of  the  facts  of  this  case,  are  referred  to  in  the  opinion  of  the 
court  upon  the  demurrer  (114  Fed.  412),  and  need  not,  in  their  en- 
tirety, be  repeated  here.  The  court  below,  upon  the  facts,  held  that 
the  contract  between  the  parties  was  one  of  unusual  hardship,  and 
such  as  a  court  of  equity  ought  not  to  enforce.  The  case,  as  made 
out  in  the  bill  of  complaint,  involves  the  consideration  of  the  modes 
and  methods  adopted  by  the  loan  and  building  companies,  and  par- 
ticularly of  appellant  herein,  with  parties  securing  loans  therefrom, 
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especially  in  cases  where  defaults  have  been  made  in  the  payment 
of  interest  and  premiums,  in  accordance  with  the  contract  of  the  par- 
ties. This  field  of  litigation  has  become  very  extensive  in  recent 
years.  Divers  and  diverse  opinions  have  been  rendered  in  regard 
thereto  in  the  different  state  and  federal  courts ;  much,  of  course,  de- 
pending upon  the  different  statutes  and  different  contracts  made  and 
entered  into  thereunder.  In  the  present  case  it  appears  that  appel- 
lant is  a  California  corporation  engaged  in  the  building  and  loan 
business,  and  having  its  home  office  in  San  Francisco.  It  is  provided 
in  the  mortgage  sought  to  be  foreclosed  herein  that  the  payments 
due  thereon  are  to  be  paid  "at  the  office  of  its  said  treasurer  in  said 
city  of  San  Francisco,  state  of  California."  We  are  therefore .  of 
opinion  that  the  contract  should  be  treated  as  a  California  contract, 
and  that  the  rights  of  the  parties  must  be  determined  in  accordance 
with  the  laws  of  that  state,  especially  in  so  far  as  the  question  of  usury 
in  the  payment  of  interest  is  considered,  notwithstanding  the  fact 
that  security  for  its  performance  was  the  taking  of  a  mortgage  upon 
real  estate  in  Oregon.  Eastern  Building  &  Loan  Ass'n  v.  Bedford 
(C.  C.)  88  Fed.  7,  14;  Bedford  v.  Eastern  Building  &  Loan  Ass'n, 
181  U.  S.  227,  242,  21  Sup.  Ct.  597,  45  L.  Ed.  836;  Andruss  v.  Peo- 
ple's L.  &  S.  A.,  36  C.  C.  A.  336,  94  Fed.  575,  580;  Guarantee  Sav- 
ings Loan  &  I.  Co.  v.  Alexander  (C.  C.)  96  Fed.  870,  872 ;  Southern 
Building  &  L.  A.  v.  Rector,  38  C.  C.  A.  686,  98  Fed.  171 ;  Hierony- 
mous  v.  New  York  N.  B.  &  L.  A.  (C.  C.)  101  Fed.  12;  Mcllwaine  v. 
Ellington,  49  C.  C.  A.  446,  in  Fed.  578,  55  L.  R.  A.  933;  Alexander 
v.  Southern  Home  Building  &  Loan  Ass'n  (C.  C.)  120  Fed.  963,  965. 

We  shall  not  attempt  to  discuss  at  any  length  the  objects  sought 
to  be  accomplished  by  the  building  and  loan  associations  that  are 
springing  up  all  over  the  country,  nor  enter  into  any  detailed  review 
of  the  various  statutes  of  the  different  states  authorizing  their  in- 
corporation, and  making  provisions  for  their  protection,  but  shall 
endeavor  to  confine  ourselves  as  closely  as  possible  to  the  question 
whether  or  not  the  averments  in  the  bill  of  complaint  affirmatively 
show  that  the .  contract  made  between  the  parties  hereto  is  unjust 
and  inequitable,  and  so  unconscionable,  in  its  nature  and  character, 
as  to  deprive  appellant  of  any  relief  thereunder  in  a  court  of  equity. 

The  suggestion  on  behalf  of  appellees  that  the  general  principles 
of  equity,  as  applied  to  penalties  and  forfeitures,  should  be  enforced 
in  this  case,  is  sufficiently  answered  by  Earl,  J.,  in  Concordia  Savings 
&  Aid  Ass'n  v.  Read,  93  N.  Y.  474,  480.  Among  other  things,  he 
said: 

'This  Is  not  a  case  where  a  larger  sum  is  made  payable  in  consequence 
of  the  nonpayment  of  a  smaller  sum,  and  payment  of  a  larger  sum  is  not 
Imposed  as  a  penalty;  but  this  is  a  case  where  the  whole  of  a  specified  sum 
becomes  due  because  the  partial  payments  are  not  made  as  stipulated,  and 
the  principles  of  law  which  authorize  courts  of  equity  sometimes  to  relieve 
from  forfeitures  do  not  apply  to  such  a  case  as  this." 

The  theory  upon  which  the  court  below  rendered  its  opinion  is 
that  the  transaction  "was  one  of  loan,  and  nothing  else/'  and  that 
the  complainant  is  entitled  only  to  its  loan  and  interest,  and  cannot 
in  equity  be  permitted  to  collect  installments  or  premiums  required 
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in  order  merely  to  qualify  the  defendant  to  borrow  money  from  the 
association.  This  theory  has  been  sustained  in  some  of  the  decisions 
in  the  state  courts,  cited  by  the  appellees,  notably  in  Utah  (Howells 
v.  Pacific  States  S.,  L.  &  B.  Co.,  60  Pac.  1025,  81  Am.  St.  Rep.  659) ; 
in  Washington  (Hale  v.  Stenger,  63  Pac.  554) ;  and  in  Oregon  (West- 
ern Loan  Co.  v.  Houston,  65  Pac.  611).  But  the  objection  to  it  is 
that  the  courts,  in  order  to  sustain  this  view,  ignore  the  contract 
freely  and  voluntarily  entered  into  by  the  parties,  with  full  knowledge 
of  all  the  conditions  that  might  arise  if  the  interest  and  premiums 
were  not  promptly  paid,  and  make  a  new  contract  of  a  different  char- 
acter between  the  parties. 

It  seems  to  have  been  contemplated  by  both  parties  when  the  con- 
tract was  entered  into  in  February,  1893,  that  the  stock  would  mature 
in  84  months,  which  would  require  84  payments,  of  $93.50  each — 
$66  premium  and  $27.50  interest — making  a  total  of  $7,854  of  prin- 
cipal and  interest  to  pay  off  and  discharge  the  loan  in  7  years.     If 
this  anticipation  had  been  realized,  and  the  premiums  and  interests 
specified  in  the  contract  had  been  fully  paid,  it  certainly  could  not 
legally  be  said  that  the  contract  was  unjust,  inequitable,  or  uncon- 
scionable, because,  as  a  matter  of  fact,  the  full  amount  that  would 
have  been  paid  by  Mrs.  Green,  if  she  had  secured  a  loan  from  any 
of  the  banks  in  Oregon  for  a  period  of  seven  years  at  the  legal  rate 
of  interest  in  said  state,  would  have  been  in  excess  of  what  she  would 
have  been  required  to  pay  if  the  stock  of  the  loan  association  had 
reached  par  within  the  time  anticipated.     But  it  is  safe  to  say  that 
she  could  not  ordinarily  have  obtained  such  a  loan  from  any  of  the 
banks  for  such  a  length  of  time.    The  building  and  loan  associations 
were  organized  to  enable  persons  of  limited  means  to  borrow  money 
and  make  small  payments  at  stated  times,  but  the  money  could  not  be 
procured  unless  the  borrower  bid  for  and  obtained  a  certain  number 
of  shares  of  stock,  proportionate  in  value  to  the  amount  loaned,  one 
half  of  said  shares  as  a  premium,  and  the  other  half  pledged  as  se- 
curity for  the  loan,  as  required  by  the  by-laws  of  the  association. 
The  success  of  associations  of  this  character  depends  upon  the  prompt- 
ness of  its  members,  investors,  or  borrowers  in  making  their  pay- 
ments.    Perhaps  the  greatest  drawback  to  the  success  of  these  in- 
stitutions is  one  arising  from  the  default  of  the  borrowers  to  make 
good  their  payments.     But  investors  are  also  liable  to  withdraw  their 
subscriptions  in  times  of  depression  or  difficulty,  and  the  shares  of 
stock  are  liable  not  to  mature  in  seven  years. 

In  Endlich  on  Building  &  Loan  Associations,  §  149,  the  author 
says: 

'There  is  obviously  a  great  difference  between  the  case  of  a  member  who 
hag  fulfilled  faithfully  all  the  requirements  of  his  undertakings  with  the 
building  association,  of  those  which  relate  to  the  duties  of  membership  gen- 
erally, as  well  as  those  which  pertain  to  his  position  as  a  borrower,  and  that 
of  a  member  who,  after  obtaining  an  advance,  neglects  both  classes  of  obli- 
gations, and  renders  himself  liable  to  compulsory  proceedings  on  the  part  of 
the  society,  which  the  latter  is  bound  to  institute  all  the  more  rigorously  as 
the  success  of  the  whole  scheme  depends  upon  the  performance  of  all  his 
duties  as  a  member.  Whatever,  therefore,  may  be  the  advantages  allowed  to 
members  voluntarily  repaying  loans,  these  provisions  have  no  application, 
and  offer  no  immunities,  to  those  who  become  defaulters,  and  are  upon  that 
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ground  sued  by  the  association  upon  the  covenants  of  their  obligations.  Hav- 
ing thus  violated  the  rules  of  the  society,  they  are  not  entitled  to  the  benefits 
held  out  to  those  who  keep  them,  nor  are  they  within  the  meaning  of  the 
statute  designed  to  favor  the  conscientious  borrowers." 

Whether  the  association  offers  a  good  and  safe  investment  to  all 
of  its  subscribers  is  a  question  not  here  necessary  to  discuss.  Enough 
has  been  shown  to  make  it  clear  that  the  borrower  investigated  the 
business  methods  of  the  association,  and  with  full  knowledge  thereof 
executed  the  contract,  and,  in  the  absence  of  any  fraud,  misrepresen- 
tation, deceit,  mistake,  or  undue  influence,  ought  to  be  bound  by  it, 
because,  without  such  a  showing,  a  court  of  equity  ought  not  to  dis- 
regard the  contract  which  the  parties  deliberately  made,  and  make 
a  new  contract  for  them.  The  general  rule  is,  we  think,  well  settled 
that  a  court  of  equity  is  not  authorized  to  set  aside  and  annul  a  con- 
tract made  by  parties  with  full  knowledge  of  all  the  terms  and  condi- 
tions of  the  same,  without  it  is  clearly  and  satisfactorily  shown  that 
there  was  fraud,  oppression,  or  undue  advantage  taken  with  reference 
to  its  execution.  Wann  v.  Coe  (C.  C.)  31  Fed.  369,  371 ;  Vermont 
L.  &  T.  Co.  v.  Dygert  (C.  C.)  89  Fed.  123,  124;  Boyce  v.  Fisk,  no 
Cal.  107,  116,  42  Pac.  473;  1  Story's  Eq.  Jur.  §  331. 

A  contract  equitable,  fair,  and  just  when  made  cannot  be  defeated 
by  conditions  subsequent  that  were  not  within  the  anticipations  or 
expectations  of  the  parties  when  the  contract  was  made.  Especially 
is  this  true  where  the  results  arising  from  the  subsequent  conditions 
were  of  a  character  over  which  the  parties  had  no  control,  and  for 
which  they  were  in  no  way  responsible.  Marble  Co.  v.  Ripley,  10 
Wall.  339,  354,  19  L.  Ed.  955 ;  Franklin  Telegraph  Co.  v.  Harrison, 
145  U.  S.  459,  472,  12  Sup.  Ct.  900,  36  L.  Ed.  776;  Blake  v.  Pine 
Mountain  Iron  &  Coal  Co.,  22  C.  C.  A.  430,  76  Fed.  624,  639; 
Railroad  Co.  v.  Railroad  Co.,  144  N.  Y.  152,  162,  39  N.  E.  17,  26 
L.  R.  A.  610;  Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.,  96  Va.  693, 
709,  32  S.  E.  485,  44  L.  R.  A.  297. 

We  are  of  opinion  that  the  demurrer  interposed  to  the  complaint 
ought  not  to  be  sustained  upon  the  ground  claimed  by  appellees, 
that  the  stock  subscription  is  not  in  any  sense  a  stock  subscription  at 
all,  but  a  mere  expedient  to  secure  unconscionable  terms  in  the  loan- 
ing of  the  money.  But,  in  any  event,  such  an  assumption  ought  not 
to  be  drawn  from  any  of  the  averments  in  the  bill,  which,  upon  de- 
murrer, are  to  be  taken  as  true.  We  understand  the  law  to  be  that 
payments  of  premiums  on  the  stock  are  not  premiums  made  upon 
the  loan,  but  are  to  be  applied  solely  to  the  credit  of  the  shares.  1 
view  is  certainly  sustained  by  the  great  weight  of  authorities.  Towle 
v.  American  B.,  L.  &  I.  S.  (C.  C.)  61  Fed.  446,  448;  Sullivan  v. 
Stucky  (C.  C.)  86  Fed.  491 ;  Andruss  v.  People's  B.,  L.  &  S.  A.,  36 
C.  C.  A.  336,  94  Fed.  575,  580;  MacMurray  v.  Gosney  (C.  C.)  106 
Fed.  11 ;  Manship  v.  New  South  B.  &  L.  A.  (C.  C.)  no  Fed.  845, 
855;  Columbia  B.  &  L.  A.  v.  Junquist  (C.  C.)  in  Fed.  645;  Kinney 
v.  Columbia  Savings  &  L.  A.  (C.  C.)  113  Fed.  359,  365;  ClarksviUe 
B.  &  L.  A.  v.  Stephens,  26  N.  J.  Eq.  351,  356;  People's  B.  &  L.  A. 
v.  Furey,  47  N.  J.  Eq.  410,  413,  20  Atl.  890;  Cason  v.  Seldner,  77 
Va.  293,  297. 
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In  McNamara  v.  Oakland  Building  &  Loan  Association,  131  Cal. 
337>  343>  63  Pac.  670,  appellant  contended  that  if  payment  of  the 
note  could  be  enforced  he  had  the  correlative  right  to  offset  his  pay- 
ments and  his  earnings,  and  if  he  is  granted  this  right  it  will  appear 
from  the  evidence  that  the  debt  is  paid.    The  court  said : 

"Appellant  Is  mistaken  as  to  the  nature  of  the  agreements  into  which  he 
entered.  He  occupied  the  dual  relation  to  the  corporation  of  borrower  and 
stockholder,  each  of  which  was  distinct  from  the  other.  Under  the  scheme 
he  could  not  be  a  borrower  without  becoming  a  stockholder,  but  he  could  be 
a  stockholder  without  being  a  borrower." 

In  the  course  of  this  opinion  the  court  said : 

"Whether  the  investment  is  a  wise  one  to  the  borrower,  who  makes  all 
required  payments,  we  are  unable  to  say;  but  it  is  clearly  not  so  to  one  who 
cannot  persist  in  his  paymests  until  the  scheme  closes,  or  until  the  series  to 
which  his  shares  belong  has  matured.  We  cannot  find,  however,  either  in  the 
statute  or  in  the  by-laws,  or  in  the  contracts  entered  into,  any  authority  for 
equity  to  interpose  so  as  to  aid  the  unfortunate  borrower  in  the  situation  of 
plaintiff.  *  *  *  We  have  seen  that  plaintiff  wiU  receive  as  a  credit  on 
his  debt  the  value  of  his  shares  when  sold,  and,  as  these  shares  represent  his 
interest  in  the  association,  he  will  thus  receive  all  that  he  is  entitled  to,  as 
a  defaulter,  upon  any  principle  of  equity." 

In  Manship  v.  New  South  B.  &  L.  A.,  supra,  the  court  discussed 
the  principles  applicable  to  this  case  at  great  length.  Among  other 
things  it  said: 

"To  enter  at  large  upon  the  discussion  of  the  principles  upon  which  build- 
ing and  loan  associations  are  founded  would  serve  no  useful  purpose.  It  is 
enough  to  say  that  their  contracts  with  their  members  have  given  rise  to 
an  enormous  amount  of  litigation  within  the  last  few  years,  and  some  differ- 
ence of  opinion  by  the  courts.  I  think  a  majority  of  the  states  of  the  Union 
recognize  the  validity  of  such  contracts,  and  there  is  no  doubt  that  the  weight 
of  authority  is  in  favor  of  upholding  what  are  known  as  building  and  loan 
contracts.  *  *  *  Liberty  to  contract  is  one  of  the  essential  elements  of 
freedom,  and  one  of  the  most  valuable  rights  incident  to  our  institutions, 
and  it  is  very  difficult  for  me  to  see  any  reason  in  law  or  morals  why  a  party 
desiring  to  become  a  member  of  a  building  and  loan  association  may  not  do 
so;  and  if  he  desires  that  a  part  of  his  contributions  shall  be  credited  upon 
the  amount  borrowed  by  him,  and  that  a  part  shall  go  to  swell  the  loan  fund 
of  the  association,  to  be  loaned  to  his  fellow  members  of  the  association,  and 
in  this  way  swell  the  profits  and  increase  the  value  of  his  stock  therein, 
and  thereby  hasten  its  maturity,  I  see  no  reason  why  he  should  not  be  per- 
mitted to  do  so,  and  why  his  contract  might  not  be  enforced  according  to  his 
agreement;  and,  furthermore,  I  fail  to  understand  what  right  the  court, 
which  may  be  called  upon  to  enforce  such  contract,  has  to  appropriate  his 
stock  payments  or  his  payments  of  premiums  in  any  other  way  than  he 
agreed  by  his  contract  that  they  should  be  appropriated.  *  *  *  The  ar- 
bitrary appropriation  of  premiums  and  stock  payments  to  the  liquidation  of 
the  debt  of  a  borrowing  member  of  a  building  and  loan  association,  or  the 
arbitrary  combining  of  premiums  and  interest  charges  in  order  to  constitute 
usury  in  a  contract  which  is  plainly  written  and  easily  understood,  in  direct 
contravention  of  the  undisputed  terms  of  the  contract,  is  unjustifiable." 

In  view  of  what  has  already  been  said,  it  is  manifest  that  the  con- 
tention of  appellees  that  this  court  has  no  jurisdiction  of  this  case 
is  without  merit.  The  mathematical  computation  made  by  counsel 
is  principally  based  upon  the  theory  entertained  by  the  court  below, 
that  appellant  is  only  entitled  to  the  amount  of  its  loan  and  interest. 
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The  averments  in  the  bill  of  complaint  clearly  show  that  the  amount 
alleged  to  be  due  is  sufficient  to  give  this  court  jurisdiction. 

The  decree  of  the  Circuit  Court  is  reversed.    Appellees  will  be 
given  a  reasonable  time  to  answer  the  bill  of  complaint 


(123  Fed.  48.) 


GLIDDEN  v.  COWEN  et  aL 


(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  2,  1903.) 
No.  1,074. 


1.  Attorneys— Allowance  op  Fees  from  Fund  in  Court. 

Counsel  associated  in  a  litigation  through  separate  employments,  and 
haying  no  partnership  relation  to  each  other,  cannot  properly  be  treated 
as  partners  in  awarding  them  compensation  from  the  fund  recovered, 
and  be  placed  on  an  equality,  regardless  of  the  amount  and  value  of  the 
services  rendered  by  each. 

2.  Same — Appeal  from  Order — Matters  Reviewable. 

On  an  appeal  by  one  of  a  number  of  attorneys  from  an  order  of  a  Cir- 
cuit Court  awarding  them  compensation  for  services  rendered  In  a  suit 
from  a  fund  in  court,  the  Circuit  Court  of  Appeals  Is  not  confined  to  the 
question  of  the  proper  distribution  between  them  of  the  entire  sum  al- 
lowed for  the  services,  but  the  whole  question  of  the  value  of  the  ap- 
pellant's services  is  open,  and  the  court  may  make  a  redivision  of  the 
total  amount  so  allowed,  or  may  increase  the  allowance  to  the  appellant 
without  disturbing  the  other  allowances. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

Thomas  B.  Paxton,  for  appellant. 
Joseph  Wilby,  for  appellee  Charles  L.  Spencer. 
Martin  M.  Durrett,  for  appellee  H.  P.  Whittaker. 
Charles  H.  Stephens,  for  other  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  Circuit  Court  in  the  case  of  Cowen  et  al.  v.  Adams  et  aL,  fixing 
and  awarding  the  compensation  to  be  allowed  out  of  the  fund  recov- 
ered in  that  case,  and  remaining  in  the  registry,  to  the  several  coun- 
sel who  had  been  in  the  service  of  the  complainants  anterior  to,  and 
during  the  progress  of,  the  litigation  in  that  case  which  terminated 
in  the  recovery. 

Briefly  stated,  the  history  of  the  case  is  this :  William  Means,  hav- 
ing become  insolvent  and  claiming  an  interest  as  a  beneficiary  in  the 
estate  of  his  father,  Thomas  W.  Means,  made  an  agreement  about 
the  year  1890  with  his  wife  and  daughters  to  assign  and  convey 
to  trustees  for  them  his  interes.t  in  said  estate.  Failing  to  do  this, 
the  wife  and  daughters  instituted  a  suit  against  him  in  the  court  of 
common  pleas  for  Greene  county,  Ohio,  for  the  enforcement  of  his 
agreement.  Such  proceedings  were  had  in  that  suit  that  the  plain- 
tiffs therein  in  May,  1891,  were  awarded  a  decree  whereby  the  said 
interest  of  William  Means  became  vested  in  trustees,  Cowen,  Wil- 
liams, and  Frazier,  for  the  benefit  of  the  plaintiffs,  the  wife  and  daugh- 
ters.   The  administrators  of  the  estate  of  Thomas  Means  rejected  the 
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claim  of  William  Means  to  share  in  the  estate  of  his  father,  and  re- 
fused to  recognize  the  right  of  the  trustees  to  share  in  the  distribu- 
tion. Thereupon  the  trustees  instituted  a  suit  in  equity  in  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Kentucky  against 
the  administrators  and  the  other  beneficiaries  of  the  estate  to  estab- 
lish the  validity  of  their  claims.  Thomas  Means  died  testate;  and 
the  principal  matters  in  controversy  were  the  construction  of  his  will 
and  the  effect  which  certain  advancements  to  William  Means  by 
Thomas  Means  in  the  lifetime  of  the  testator  had  by  way  of  satis- 
faction of  the  bequest  to  William  Means  contained  in  the  will.  A 
prolonged  contest  ensued  in  the  Circuit  Court,  which  terminated  in  a 
decision  adverse  to  the  trustees  and  the  dismissal  of  their  bill. 

The  trustees  appealed  to  this  court,  where  the  decree  of  the  Cir- 
cuit Court  was  reversed,  and  a  decree  was  ordered  awarding  to  the 
trustees  the  relief  prayed.  Cowen  v.  Adams,  78  Fed.  536,  24  C.  C. 
A.  198.  The  facts  and  a  more  minute  statement  of  the  questions 
involved  than  is  now  necessary  are  given  in  the  opinion  of  this  court 
there  reported. 

The  defendants  prayed  for  a  certiorari  to  the  Supreme  Court  of 
the  United  States,  which  was  allowed.  The  judgment  was  there  af- 
firmed by  a  divided  court.  Adams  v.  Cowan,  174  U.  S.  800,  19  Sup. 
Ct.  873,  43  L.  Ed.  1 188.  A  rehearing  was  obtained  by  the  defend- 
ants. The  case  was  again  argued,  and,  a  majority  of  the  court  con- 
curring in  the  decision,  the  judgment  was  again  affirmed.  Adams  v. 
Cowen,  177  U.  S.  471,  20  Sup.  Ct.  668,  44  L.  Ed.  851.  The  sum  re- 
covered by  the  final  decree  entered  upon  the  mandate  of  the  Supreme 
Court  was  $186,000.  The  counsel  engaged  in  the  service  of  the  com- 
plainants during  the  progress  of  the  suit  in  the  Greene  county  court 
of  common  pleas  and  in  the  suit  in  the  courts  of  the  United  States 
were  Mr.  Little,  Mr.  Glidden,  the  appellant  here,  Mr.  Whittaker,  and 
Mr.  Harmon,  though  not  all  of  them  were  employed  throughout  the 
litigation.  Upon  the  fund  being  paid  into  court,  the  last  three  of 
these  counselors  and  Mr.  Spencer,  as  surviving  partner  of  Mr.  Little, 
filed  their  several  petitions  in  the  court  below  for  allowances  there- 
from in  compensation  for  the  services  each  had  rendered  in  the  liti- 
gation producing  it.  An  order  of  reference  to  a  master  to  take  testi- 
mony, ascertain  and  report  what  amounts  should  be  paid  to  each  of 
the  counsel  for  their  services,  was  made.  Upon  the  hearing  before 
the  master  it  was  contended  for  Mr.  Spencer  and  Mr.  Whittaker  that 
they  and  Mr.  Glidden  should  be  treated  upon  the  footing  of  partners, 
and  that  the  three  should  be  allowed  equal  sums.  The  master,  against 
the  objection  of  Mr.  Glidden,  adopted  that  view,  and  reported  that 
each  of  the  three  was  entitled  to  receive  for  his  services  the  sum  of 
$14,797,  and  that  Mr.  Harmon,  who  participated  only  in  the  case 
while  in  the  Supreme  Court,  was  entitled  to  receive  $7,500.  This 
result  was  reached  by  the  master  upon  a  basis  adopted  by  him  that 
the  allowance  to  all  of  them  should  be  $51,892,  or  28  per  cent,  of 
the  sum  recovered.  Exceptions  to  this  report  were  filed  by  all  the 
parties  concerned;  the  exceptions  by  Mr.  Glidden  with  which  we 
are  now  concerned  being  that,  among  other  things,  the  master  had 
erroneously  assumed  as  the  basis  of  his  findings  in  reference  to  the 
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amount  to  be  allowed  to  him  that  he  and  Mr.  Little  and  Mr.  Whit- 
taker  occupied  the  relation  of  partners,  and  were  therefore  entitled 
to  share  equally  in  a  gross  sum  fixed  for  all  of  them,  notwithstanding 
the  inequality  of  the  amount  of  service  found  by  the  master  to  have 
been  individually  rendered  by  them,  and  that  the  sum  allowed  to  him 
was  inadequate  compensation. 

The  decree  of  the  court  states  that  the  court  modified  the  master's 
findings,  and  found  that  no  partnership  existed  between  Mr.  Glidden, 
Mr.  Little,  and  Mr.  Whittaker,  that  Mr.  Glidden  should  be  allowed 
the  sum  of  $15,800,  Mr.  Spencer,  survivor  of  Little  &  Spencer,  and 
Mr.  Whittaker  should  each  be  allowed  the  sum  of  $12,200,  and  that 
Mr.  Harmon  should  be  allowed  the  sum  of  $10,000.  From  this  de- 
cree Mr.  Glidden,  Mr.  Spencer,  and  Mr.  Whittaker  separately  ap- 
pealed. Mr.  Glidden's  appeal  is  rested  upon  the  claim  that  the  al- 
lowance to  him  was  too  small ;  those  of  Mr.  Spencer  and  that  of  Mr. 
Whittaker  seemingly  were  taken  in  anticipation  that  this  court  might 
upon  Mr.  Glidden's  appeal,  in  which  they  were  joined  with  the  trus- 
tees as  appellees,  hold  that  the  master  was  right  in  treating  them  as 
entitled  with  Mr.  Glidden  to  a  gross  sum,  and  then  divide  that  sum 
to  their  prejudice;  for  they  have,  since  taking  their  appeals,  moved 
for  leave  to  dismiss  them,  and  this  court  upon  the  hearing  granted 
such  leave.  The  trustees  did  not  take  any  appeal  for  the  reason, 
as  explained  upon  the  hearing,  that  this  court,  though  it  might  alter 
the  allowances  to  be  made  to  the  several  counsel  as  between  them, 
yet  would  not  allow  them  sums  which  collectively  would  exceed  the 
amount  allowed  them  by  the  Circuit  Court ;  and  that  they  therefore 
regarded  the  controversy  as  one  between  the  counsel,  in  which  the 
trustees  were  not  interested.  But  this  was  a  mistake,  as  will  presently 
be  made  to  appear. 

It  is  not  shown,  nor  is  it  contended,  that  Mr.  Glidden,  Mr.  Little, 
and  Mr.  Whittaker  were  in  fact  partners  or  had  any  agreement  among 
themselves,  or  with  the  trustees,  that  they  should  be  regarded  as 
partners  in  the  conduct  of  the  litigation  in  which  they  were  employed. 
It  was  the  common  case  of  the  employment  of  several  counsel,  not 
otherwise  associated,  in  a  case  without  any  agreement  except  that 
implied  to  pay  them  each  such  sum  as  their  services  should  reasonably 
deserve.  The  master  was  clearly  in  error  in  adopting  the  theory  pro- 
posed to  him  that  those  counselors  should  be  treated  as  partners, 
and  therefore  entitled  to  share  equally  in  a  gross  sum  to  be  awarded 
to  the  partnership — an  error  which  may  have  seriously  disturbed  in 
the  sequel  the  proportionate  sums  which  are  to  be  allowed  to  counsel. 
We  do  not  say  that  in  fact  the  result  is  erroneous  or  unjust;  for, 
as  the  matter  stands,  we  have  only  to  determine  what  sum  Mr.  Glid- 
den should  be  allowed,  and  this  determination  is  not  affected  by  the 
question  whether  the  sums  allowed  to  others  are  too  large  or  too 
small. 

No  one  can  doubt  upon  reading  the  record  that  Mr.  Glidden  bore 
the  brunt  of  the  struggle  for  the  beneficiaries  of  the  trust  from  the 
beginning  to  the  end.  He  was  ably  and  faithfully  assisted  by  Mr. 
Little  and  Mr.  Whittaker  in  the  actual  litigation  preceding  the  re- 
moval of  the  principal  case  from  this  court  to  the  Supreme  Court 
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and  by  Mr.  Harmon  in  that  court,  but  the  responsibility  for  the  man- 
agement of  the  contest  rested  mainly  with  him.  The  master  in  his 
report  on  the  reference  said: 

'If  it  be  proper  within  the  scope  of  this  report  to  refer  to  such  matter,  I 
desire  to  state  that  the  testimony  throughout  bears  witness  to  the  fact  that 
Mr.  Glidden  was  considered  the  'leading  counsel/  in  the  sense  that  to  him 
all  matters  were  Anally  referred  for  determination.  His  was  the  personality 
dominating  the  entire  proceeding,  his  office  was  the  rallying  point  and  head- 
quarters, and  as  a  matter  of  fact  the  evidence  shows  that  he  performed  a 
larger  portion  of  the  labor  than  any  one  other  counsel." 

And,  without  going  over  the  incidents  of  the  protracted  contro- 
versy, we  think  it  just  to  say,  intending  no  disparagement  of  his  asso- 
ciates, that  the  outcome  was  largely  due  to  his  persistent  endeavor  and 
watchful  management.  Matters  collateral  to  the  litigation,  but  nec- 
essary to  be  attended  to  in  order  to  preserve  the  fund,  were  looked 
after  by  him,  and  serious  losses  prevented;  such  as  the  pressure  of 
creditors  of  William  Means,  with  whom  Mr.  Glidden  effected  a  very 
favorable  settlement  of  a  large  indebtedness,  and  the  prevention  of 
an  unnecessary  sale  of  a  considerable  body  of  stocks  belonging  to  the 
estate  of  Thomas  Means  at  a  sacrifice,  which  stocks  subsequently  prov- 
ed an  important  factor  in  the  value  of  that  estate. 

It  would  be  too  long  a  narration  if  we  were  to  go  into  the  details 
of  the  proceedings  and  the  incidents  of  the  litigation.  It  appears 
that  the  matter  of  compensation  has  by  common  consent  been  ex- 
tended so  as  to  include  the  services  in  the  suit  in  the  Greene  county 
court  of  common  pleas,  although  they  were  not  strictly  within  the 
order  of  reference.  We  shall  deal  with  the  decree  under  review  upon 
the  same  footing. 

Another  circumstance  which  should  not  be  overlooked  is  that  it  is 
more  than  doubtful  whether  the  compensation  which  the  court  is  al- 
lowing to  counsel  could  ever  have  been  made  but  for  the  favorable  re- 
sult of  the  suit.  And  the  varying  opinions  of  the  judges  show  that 
the  case  was  close  and  doubtful.  The  beneficiaries,  while  they  would 
no  doubt  have  been  willing  to  pay  their  counsel  if  the  result  had  been 
adverse,  yet  their  other  resources  were  limited  and  the  possibility 
remote.  If  this  be  so,  it  is  an  evident  reason  why  the  compensation 
of  counsel  should  be  a  full  and  fair  reward  for  the  services  which 
have  brought  about  so  favorable  a  result. 

While  the  question  of  compensation  in  such  cases  is  to  some  extent 
a  matter  of  discretion,  it  is  not  wholly  so.  We  should  not  feel  in- 
clined to  disturb  the  decree  of  the  lower  court  except  for  very  per- 
suasive reasons.  But  we  cannot  resist  the  strong  impression  that 
the  appellant  was  not  allowed  by  this  decree  the  compensation  to 
which  he  was  justly  entitled,  and  our  conclusion  is  that  the  decree 
should  be  modified  by  fixing  the  compensation  to  be  allowed  the  ap- 
pellant at  the  sum  of  $20,000,  less  the  amount  of  sums  already  re- 
ceived by  him  from  the  beneficiaries,  or  the  fund  applicable  to  pay- 
ment for  his  services,  and  such  balance  to  be  paid  from  the  fund  in 
the  registry. 

The  appellant  will  be  entitled  to  recover  his  costs  here  and  in  the 
court  below.     It  appearing  that  the  costs  incurred  in  this  court  have 


Digitized  by  VjOOQ  IC 


76 


60  C.  C.  A.  REPORTS. 


been  to  a  considerable  extent  due  to  the  appeals  of  Mr.  Spencer  and 
Mr.  Whittaker,  the  disposition  of  which  we  were  unable  to  make 
until  the  hearing,  when  the  record  could  be  fully  examined,  we  think 
those  parties,  who  are  also  appellees  here,  should  each  share  with  the 
trustees  in  paying  the  costs  of  this  court  to  the  extent  of  one-third 
thereof.  They  were  properly  made  appellees;  for  Mr.  Glidden's 
appeal  brought  up  the  whole  question  of  the  value  of  his  services, 
and  not  simply  the  ruling  of  the  court  below  upon  a  particular  ques- 
tion involved  in  the  conclusion  from  which  the  appeal  was  taken. 
It  was  open  to  us  to  hold  that  the  master  was  right  in  adopting  the 
theory  contended  for  by  those  appellees,  that  the  services  of  the  three 
were  joint,  and  in  settling  upon  a  lump  sum  to  be  allowed  to  them 
jointly,  but  disagree  with  him  in  respect  to  his  conclusion  that  they 
were  partners,  and  hold  that  they  were  entitled  to  share  in  different 
proportions  according  to  their  respective  contributions  of  service. 
It  is  obvious  that  a  condition  would  be  presented  in  which  they  would 
be  proper,  if  not  necessary,  parties. 

A  decree  modifying  the  decree  of  the  court  below  and  conforming 
to  the  foregoing  conclusions  will  be  directed  to  be  entered. 


(123  Fed.  52.) 

DOLAN  v.  UNITED  STATEa 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  753. 

1.  Criminal  Law— Evidence— Statement  by  Third  Person. 

A  statement  tending  to  show  a  conspiracy  to  commit  a  crime  between 
the  person  making  it  and  the  persons  to  whom  it  was  made  is  not  ad- 
missible against  a  third  person  who  was  not  present,  and  to  whom  it 
is  not  shown  to  have  been  communicated,  on  his  trial  for  the  crime, 
unless  his  connection  with  the  conspiracy  is  affirmatively  shown. 

2.  Same— Instructions— Assumption  op  Facts. 

It  Is  error  for  the  court  in  instructing  the  Jury  to  assume  the  existence 
of  a  fact  which  it  is  the  province  of  the  Jury  to  determine  from  the  evi- 
dence or  of  one  in  support  of  which  there  was  no  evidence. 
8.  Jurors— Actual  Bias— Opinion  Founded  on  Testimony. 

Under  a  statute  providing  that  an  opinion  upon  the  merits  of  the  case, 
formed  or  expressed  by  a  juror  "from  what  he  may  have  heard  or  read." 
shall  not  disqualify  him  unless  the  court  is  satisfied  that  he  cannot  dis- 
regard such  opinion  and  try  the  case  impartially  (Pen.  Code  Alaska,  Act 
March  3,  1899,  tit.  2,  c.  14,  §  127,  30  Stat.  1298,  c.  429),  the  source  of  the 
information  from  which  a  Juror's  opinion  is  derived  is  an  important  con- 
sideration, and  a  challenge  for  bias  should  be  allowed  against  a  juror 
who  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  a  defendant  charged  with  crime,  based  upon  the  testimony  of  wit- 
nesses 8 worn  in  court  bearing  directly  on  the  issue  to  be  tried,  notwith- 
standing his  declaration  under  oath  that  he  could  try  the  case  fairly  and 
impartially. 

On  Rehearing. 

For  former  opinion,  see  116  Fed.  578,  54  C.  C.  A.  34. 

H  3.  See  Jury,  vol.  31,  Cent  Dig.  §§  400,  467. 
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James  E.  Fenton,  W.  H.  Metson,  and  W.  H.  Bard,  for  plaintiff  in 
error. 
Edward  J.  Banning,  Asst.  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge,  For  the  former  opinion  in  this  case 
see  Dolan  v.  United  States,  1 16  Fed.  578,  54  C.  C.  A.  34.  The  court 
granted  a  rehearing  herein  in  order  that  the  whole  case  might  be  again 
reviewed.  One  of  the  instructions  is  deserving  of  a  careful  consid- 
eration.    It  reads  as  follows: 

"If  from  the  evidence  you  find  that,  at  the  time  Wilson  Misener  made  the 
statement  as  testified  to  by  Palmer,  the  defendant  Dolan  was  already  in  col- 
lusion and  conspiracy  with  the  defendants  Allen  and  Hawkins,  or,  as  a  re- 
sult of  the  communication  of  the  statement  made  by  Misener,  Dolan  joined 
Allen  and  Hawkins  soon  following  such  statement,  and  that  when  said  Wilson 
Misener  used  the  pronoun  'he'  in  the  conversation  testified  to  by  Palmer  he 
meant  and  was  understood  to  mean  R.  J.  Embleton,  it  is  a  circumstance  you 
may  consider." 

In  considering  this  instruction,  it  must  be  remembered  that  the 
plaintiff  in  error  was  jointly  indicted  with  George  Allen  and  George 
Hawkins  for  the  crime  of  robbery  against  the  person  of  one  R.  J. 
Embleton ;  that  they  were  each  tried  separately  and  convicted.  The 
record  shows  that  the  testimony  of  Palmer  was  to  the  effect  that  he 
overheard  a  conversation  in  the  Grotto  Saloon,  in  Nome,  between 
the  defendants  Hawkins  and  Allen  and  one  Wilson  Misener.  Con- 
cerning this  testimony,  and  the  substance  and  relevancy  thereof,  the 
following  proceedings  were  had: 

"The  Court:  Q.  Who  did  this  conversation  take  place  between?  *  *  * 
A.  This  conversation  which  I  heard  took  place  between  Misener,  Hawkins, 
and  Allen.  Mr.  Wood  (U.  S.  Attorney):  Now,  where  were  they  at  that  time? 
A.  They  were  in  the  Grotto  Saloon,  down  towards  the  lower  end  of  the  bar. 
Q.  Tell  the  jury  whether  or  not  at  that  time  they  were  talking  together? 
A-  They  were.  Mr.  Fenton:  I  think  it  but  fair,  your  honor,  before  he  repeats 
this  conversation,  to  ascertain  whether  or  not  Dolan  was  present  at  the  time. 
I  would  like  to  examine  him  before  he  goes  into  this  conversation.  The 
Court:  You  may  ask  him.  Mr.  Fenton:  Q.  *  *  *  Was  Dolan  there  at 
the  time  you  heard  this  conversation  which  you  say  was  addressed  to  Allen 
and  Hawkins  by  Misener?  *  *  *  A.  He  was  not  That  is,  I  did  not  see 
him  there  at  that  time.  Q.  You  do  not  know  that  Dolan  was  there,  do  you? 
A.  I  did  not  see  him  there  at  that  time.  Q.  Was  he  there  at  the  time  when 
this  conversation  took  place,  with  Misener,  Hawkins,  and  Allen?  A.  No,  sir. 
•  •  *  The  Court:  He  may  answer,  and  I  will  say  that  if  it  appears  not 
to  be  admissible  I  will  instruct  the  Jury  not  to  consider  it,  and  they  will  not 
consider  it.  *  *  *  Mr.  Wood:  Go  ahead  now,  and  tell  the  Jury  what  was 
said  there.  A.  The  conversation  took  place  between  two  of  the  defendants 
(Hawkins  and  Allen)  and  Wilson  Misener.  They  were  talking  together,  and 
Mr.  Embleton  had  been  in  at  the  time.  Misener  says,  'He  has  got  a  roll. 
and  I  will  take  him  down  the  street,  and  you  stick  me  up.'  *  *  *  The 
Court:  Q.  How  long  was  it  before  you  heard  this  conversation  between 
Misener,  Allen,  and  Hawkins  that  you  saw  Dolan  there  In  the  Grotto  Saloon? 
A.  Some  time  before.  The  Court:  Q.  How  long  before,  if  you  can  state?  A. 
I  could  not  state;  he  was  in  there  the  forepart  of  the  night." 

The  court  failed  to  instruct  the  jury  not  to  consider  the  testimony 
of  Palmer,  but  gave  in  lieu  thereof,  at  the  close  of  the  case,  the  in- 
50  C.C  JL— 12 
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struction  complained  of.  The  record  shows  that  objections  were  made 
and  exceptions  taken  to  all  the  rulings  of  the  court  in  relation  to  this 
testimony  upon  the  ground  that  Dolan  was  not  present,  and  that  the 
testimony  was  not  binding  upon  Dolan,  and  did  not  tend  to  show 
a  conspiracy,  and  on  the  further  ground  that  it  was  the  declaration 
of  a  third  party,  and  not  of  defendant  Dolan. 

With  reference  to  the  testimony  that  Dolan  was  in  the  saloon  the 
forepart  of  the  evening,  it  must  be  borne  in  mind  that  Embleton 
came  in  near  midnight,  and  the  robbery  did  not  occur  until  about  2 
o'clock  next  morning.  We  are  of  opinion  that,  under  all  the  facts 
and  circumstances  of  this  case,  this  instruction  ought  not  to  have 
been  given.  The  rule  is,  of  course,  well  settled  that  where  the  exist- 
ence of  a  conspiracy  is  affirmatively  shown  the  defendant  would  be 
bound  by  the  acts  and  declarations  of  his  co-conspirators,  but  the 
conspiracy  must  be  shown  before  a  defendant  can  be  bound  by  any 
declarations  not  made  in  his  presence.  The  statement  of  Misener 
might  have  a  tendency  to  show  that  he  had  conspired  to  rob  Emble- 
ton with  the  aid  and  assistance  of  Allen  and  Hawkins,  but  upon  what 
theory  it  could  be  applied  to  Dolan  as  a  circumstance  tending  to 
show  a  conspiracy  on  his  part  the  record  fails  to  show.  We  are  of 
opinion  that  the  court  invaded  the  province  of  the  jury  in  the  giving 
of  this  instruction,  in  this:  that  it  assumed  as  an  established  fact 
that  Misener  made  the  statement  testified  to  by  Palmer  instead  of 
leaving  this  question  of  fact  to  be  decided  by  the  jury,  contrary  to 
the  well-settled  principles  of  the  law,  and  in  direct  opposition  to  the 
provisions  of  section  157  of  the  Penal  Code  of  Alaska  (Act  March  3, 
1899,  tit.  2,  c.  15,  §  157,  30  Stat.  1302,  c.  429).  .  It  also  assumed  as 
a  fact  that  at  the  time  "Wilson  Misener  made  the  statement  the  de- 
fendant Dolan  was  already  in  collusion  and  conspiracy  with  the  de- 
fendants Allen  and  Hawkins."  There  was  no  testimony  of  any  pre- 
vious collusion  or  conspiracy  between  Allen  and  Hawkins  and  Dolan. 
It  also  assumed  as  an  established  fact  that  the  statement  made  by 
Misener  was  communicated  to  Dolan.  There  is  no  evidence  in  the 
record  that  any  such  statement  was  ever  communicated  to  him. 

In  State  v.  Hatcher,  29  Or.  309,  320,  44  Pac.  584,  587,  the  court, 
in  construing  section  200,  Hill's  Ann.  Laws  Or.  1892,  which  is  iden- 
tical with  section  191  of  the  Alaska  Code  of  Civil  Procedure  (Act 
June  6,  1900,  tit.  2,  c.  17,  §  191,  31  Stat.  361,  c.  786),  held  that  "an 
instruction  that  assumes  the  existence  of  a  fact  which  should  be  left 
to  the  jury  for  ascertainment  is  erroneous.  Yarnberg  v.  Watson,  13 
Or.  11  [4  Pac.  296]." 

In  11  Ency.  PI.  &  Pr.  128,  it  is  said  that  "it  is  error  for  the  court, 
in  instructing  the  jury,  to  assume  the  existence  of  facts  in  support  of 
which  there  is  no  evidence.  This  constitutes  a  direct  perversion 
of  the  testimony  upon  which  alone  the  jury  are  to  render  their  ver- 
dict. The  court,  as  well  as  the  jury,  is  to  consider  only  the  testi- 
mony offered  in  court." 

See,  also,  the  numerous  authorities  there  cited,  including  Jones  v. 
Randolph,  104  U.  S.  108,  26  L.  Ed.  671 ;  Davis  v.  Patrick,  122  U.  S. 
138,  7  Sup.  Ct.  1102,  30  L.  Ed.  1090;  People  v.  Matthia,  135  Cal.  442, 
448,  67  Pac.  694, 
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The  giving  of  this  instruction,  in  the  light  of  all  the  circumstances 
disclosed  by  the  record,  was  evidently  prejudicial  to  the  substantial 
rights  of  the  defendant,  and  is  of  itself  sufficient  to  authorize  a  new 
trial.  But  in  relation  to  one  other  point  relied  upon  by  counsel  in 
the  petition  for  rehearing,  it  is  deemed  proper  to  say  that  a  trial 
by  jury  should  always  be  fair  and  impartial.  The  jurors  selected  to 
try  either  a  civil  or  criminal  case  should  be  free  from  prejudice  or  bias. 
Impressions  received  or  opinions  formed  or  expressed  as  to  the  guilt 
or  innocence  of  a  defendant  accused  of  crime,  based  upon  rumor, 
or  from  reading  newspaper  accounts,  can,  in  most  instances,  be 
readily  removed ;  and  in  such  cases,  where  the  jurors  upon  their  voir 
dire  testify  that  they  could  disregard  any  opinion  that  they  had 
thus  formed  or  expressed,  and  try  the  issues  in  the  case  impartially, 
the  rule  laid  down  in  the  former  opinion,  in  so  far  as  it  applies  to 
such  cases,  is  unquestionably  correct.  But,  if  such  opinions  have 
been  formed  or  expressed  upon  the  testimony  of  witnesses  duly  sworn 
in  a  court  of  justice  bearing  directly  upon  the  issue  to  be  tried,  the 
trial  court  should  always  allow  a  challenge  for  bias  to  such  a  juror, 
notwithstanding  the  fact  that  such  juror  declares  under  oath  that  he 
could  fairly  and  impartially  try  the  case,  for  opinions  thus  formed 
cannot  so  easily  be  brushed  aside.  A  repetition  of  the  same  testi- 
mony by  the  same  witness  under  oath  would  naturally  strengthen 
the  opinions  hitherto  formed  upon  the  previous  trial.  In  the  lan- 
guage of  Chief  Justice  Marshall  in  United  States  v.  Burr,  Fed.  Cas. 
No.  I4,692g: 

"Such  a  person  may  believe  that  he  will  be  regulated  by  testimony,  but 
the  law  suspects  him,  and  certainly  not  without  reason.  He  will  listen  with 
more  favor  to  that  testimony  which  confirms  than  to  that  which  would 
change  his  opinion.  It  is  not  to  be  expected  that  he  will  weigh  evidence  or 
argument  as  fairly  as  a  man  whose  judgment  is  not  made  up  in  the  case.  It 
is  for  this  reason  that  a  juror  who  has  once  rendered  a  verdict  in  a  case,  or 
who  ha 8  been  sworn  on  a  jury  which  has  been  divided,  cannot  again  be  sworn 
in  the  same  case.  He  is  not  suspected  of  personal  prejudices,  but  he  has 
formed  and  delivered  an  opinion,  and  is  therefore  deemed  unfit  to  be  a  juror 
in  the  cause." 

Trial  courts  should  constantly  keep  in  mind  the  distinction  as  to  the 
sources  of  information  from  which  the  opinions  of  the  jurors  were 
derived.  Their  discretion  in  the  one  case  of  hearsay  and  newspaper 
reports  can  be  exercised  (subject  of  course  to  review),  while  in  the 
other  case  they  would  always  be  safe  in  excusing  the  juror. 

Our  attention  has  not  been  called  to  any  case  where  the  action  of 
the  court  in  refusing  a  challenge  to  a  juror  who  has  formed  and  ex- 
pressed an  opinion  as  to  the  merits  of  the  case  from  hearing  the 
sworn  testimony  of  witnesses  has  been  sustained  in  an  appellate  court, 
and,  in  our  opinion,  it  is  a  safer  and  better  course,  where  such  opin- 
ions are,  in  part  (as  well  as  in  whole),  formed  from  the  hearing  of  a 
portion  of  the  testimony  given  by  a  witness  under  oath,  to  allow  the 
challenge. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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(122  Fed.  601) 

FORTIER  et  al.  v.  DELGADO  &  00. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  24,  1903.) 

No.  1,190. 

1.  Liens— Laborers'  Privilege  under  Louisiana  Statute— Nature  of  Con- 

tract. 

Persons  having  contracts  with  a  sugar  refinery  to  weigh  and  load 
cane  on  cars  for  shipment  to  the  refinery  at  an  agreed  price  per  ton, 
and  who  hire  and  pay  the  laborers  to  do  the  work,  are  independent  con- 
tractors, and  are  not  workmen  or  laborers  on  a  plantation  whose  wages 
have  a  special  privilege  on  the  crop  under  the  laws  of  Louisiana,  nor 
clerks,  secretaries,  or  agents  entitled  to  a  privilege  for  their  salaries 
against  the  property  of  the  refining  company  under  such  laws. 

2,  Equitable  Assignment— Checks  Drawn  on  Special  Fund. 

The  superintendent  of  a  sugar  refinery  kept  a  distinct  deposit  in  a 
bank,  separate  from  his  general  account,  on  which  he  drew  checks 
stamped  "Cash  Account"  in  payment  of  wages  to  laborers  and  other 
items  of  expense,  as  distinguished  from  payments  made  in  the  purchase 
of  cane,  which  were  made  by  checks  on  his  general  deposit  He  drew 
two  checks  on  the  "cash  account,"  upon  which  a  second  bank  advanced 
the  money  to  be  used,  and  which  was  used,  in  the  payment  of  laborers. 
Before  such  checks  were  presented  for  payment,  a  receiver  was  ap- 
pointed for  the  refinery  company,  who  obtained  possession  of  the  fund 
upon,  which  they  were  drawn,  which  was  sufficient  for  their  payment. 
Held,  that  under  such  circumstances  the  checks  operated  as  an  equitable 
assignment  of  so  much  of  the  special  fund  as  was  necessary  for  their 
payment. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 
In  Equity. 

F.  Rivers  Richardson,  R.  L.  Tullis,  and  Philip  H.  Mentz,  for 
appellants. 

John  Clegg,  Lamar  Q.  Quintero,  and  James  Legendre,  for  appel- 
lees. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

NEWMAN,  District  Judge.  The  case  entitled  as  above,  being 
an  appeal  from  the  Circuit  Court  for  the  Eastern  District  of  Lou- 
isiana, brings  to  this  court  in  one  record  the  action  of  the  Circuit 
Court  on  five  intervening  petitions  filed  in  the  case  of  Alfred  H. 
Morris  against  the  Caffery  Sugar  Refinery  Company,  which  action 
of  the  Circuit  Court  was  adverse  to  all  the  petitioners,  the  court 
having  confirmed  the  report  of  the  special  master  finding  against 
the  claims  of  each  of  the  interveners.  Four  of  these  intervening 
petitioners,  whose  claims  were  of  the  same  character,  were  Florian 
Fortier,  Henri  Jullien,  A.  &  L.  Delcambre,  and  Spencer  B.  Roane. 
The  Caffery  Company,  which  was  called,  in  Louisiana,  a  "central 
refinery/'  was  placed  in  the  hands  of  a  receiver  on  the  i8th  of  Janu- 
ary, 1902.  The  business  of  this  company  was  to  raise  cane  to  some 
extent;  also  the  purchasing  of  cane  from  the  surrounding  planta- 
tions, and  the  grinding  and  manufacturing  the  same  into  sugar  and 
molasses. 
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The  record  shows  that  these  several  parties  had  contracts  with 
the  Caffery  Company  to  weigh  and  load  cane  on  railroad  cars  for 
transportation  and  delivery  to  the  refinery.  The  scales,  derricks,  and 
machinery  used  for  the  purpose  of  weighing  and  loading  the  cane 
were  furnished  by  the  company,  and  the  interveners  operating  them 
with  laborers  employed  and  paid  by  them,  and  for  this  they  received 
*a  fixed  compensation  of  from  5  to  25  cents  for  each  ton  of  cane 
handled.  The  special  master  found  that  all  these  parties  were  inde- 
pendent contractors,  and  were  not  workmen  and  laborers  employed 
in  working  the  plantations  of  the  Caffery  Company,  and  whose  wages, 
under  the  laws  of  Louisiana,  would  have  a  special  privilege  on  the 
crop.  The  special  master  also  found  against  the  contention  that 
they  were  clerks,  secretaries,  or  agents,  whose  salaries  are  privileged 
under  the  laws  of  that  state,  as  to  both  the  movables  and  immovables 
of  the  debtor.  The  conclusions  of  the  special  master  were,  on  ex- 
ceptions thereto,  confirmed  by  the  Circuit  Court,  and  we  see  no 
error  in  the  action  of  the  court  as  to  either  of  these  claims.  The 
evidence  seems  to  sustain  the  findings  of  the  court  as  to  these  inter- 
veners. The  action  of  the  Circuit  Court  confirming  a  report  of  the 
same  special  master,  which  was  against  an  intervening  petition  filed 
by  the  State  Bank  of  New  Iberia,  is  brought  to  this  court  in  the 
same  record. 

The  Caffery  Company  operated  three  plantations,  and  among  them 
one  known  as  the  "Peeples  Plantation."  It  further  appears  from 
the  record  that  the  money  for  the  operation  of  this  refinery  was 
furnished  by  Delgado  &  Co.,  a  New  Orleans  firm.  It  is  shown  that, 
in  order  to  pay  small  bills,  laborers'  wages,  etc.,  money  was  deposited 
from  time  to  time  in  the  St.  Mary  Bank,  at  Franklin,  La.  This  money 
was  placed  in  the  St.  Mary  Bank  by  Hewitt  Chapman,  who  was  the 
general  manager  of  the  refinery  company,  to  be  used  by  Lucius  For- 
syth, Jr.,  who  was  superintendent  and  local  manager  for  the  company. 
On  the  afternoon  of  January  17th  the  State  Bank  of  New  Iberia 
cashed  for  Mr.  Forsyth  two  checks,  aggregating  $3,550,  drawn  on  the 
St.  Mary  Bank.  The  money  was  drawn  to  be  used,  and  it  was  used, 
to  pay  laborers  on  the  Peeples  plantation. 

The  intervening  petition  of  the  State  Bank  of  New  Iberia  set  up 
substantially  the  above  facts,  and  then  claimed  that  the  money  in 
the  St.  Mary  Bank  was  a  special  and  particular  fund,  and  that  the 
drawing  of  the  checks  and  their  transfer  operated  as  a  legal  and 
equitable  assignment  of  the  amount  of  money  represented  on  the 
face  of  the  checks  on  deposit  to  the  credit  of  the  refinery  company 
in  the  St.  Mary  Bank.  The  prayer  of  the  intervening  petition  was 
that  out  of  the  money  on  deposit  in  the  St.  Mary  Bank  the  receiver 
be  required  to  pay  the  petitioner's  claim  in  preference  to  all  other 
claims  against  the  corporation,  and  that  it  have  a  decree  that  there 
had  been  an  equitable  assignment  of  so  much  of  the  fund  on  deposit 
as  was  necessary  to  pay  the  checks,  and  that  the  sum  withdrawn  from 
the  payee  bank  by  the  receiver  be  declared  subject  to  said  checks, 
and  that  the  receiver  be  ordered  to  apply  said  sum  to  their  payment 
and  extinguishment.  This  intervening  petition  was  by  the  Circuit 
Court  referred  to  a  special  master.     The  report  of  the  special  mas- 
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ter  embraces  other  matters,  but  so  much  of  it  as  refers  to  this  par- 
ticular claim  is  as  follows: 

"The  claim  of  the  State  Bank  of  New  Iberia  for  $3,550  has  been  estab- 
lished by  the  proofs,  and  it  is  allowed  as  an  ordinary  unsecured  debt  of  the 
Caffery  Company.  The  facts  with  regard  to  this  claim  are  as  follows:  It 
appears  from  the  proof  that  Lucius  Forsyth,  Jr.,  in  his  capacity  as  assistant 
manager  of  the  Caffery  Company,  drew  two  checks,  dated  January  17,  1902. 
aggregating  $3,550,  on  the  St  Mary  Bank  of  Franklin,  payable  to  his  own 
order,  for  the  purpose  of  obtaining  money  to  pay  laborers  on  the  Peeples 
plantation,  which  were  cashed  by  the  State  Bank  of  New  Iberia  the  same 
day,  and  the  proceeds  used  by  Forsyth  to  pay  the  laborers.  At  the  time 
the  checks  were  drawn  there  was  a  sufficient  amount  of  money  in  the  St. 
Mary  Bank  to  the  credit  of  the  Caffery  Company,  and  subject  to  the  check 
of  said  manager,  to  pay  the  same  in  full.  But  before  the  checks  were  pre- 
sented for  payment  by  the  State  Bank  of  New  Iberia  the  receiver  was  ap- 
pointed in  this  case,  who  obtained  possession  of  the  whole  fund,  leaving 
nothing  in  the  bank  to  pay  them  when  presented  on  the  20th  of  January, 
1902.  It  is  alleged  in  the  petition  of  intervention  of  the  New  Iberia  Bank 
that  the  fund  in  the  St.  Mary  Bank  against  which  the  checks  were  drawn 
was  a  special  fund  placed  there  for  the  purpose  of  paying  the  wages  of 
laborers  and  other  current  expense  of  working  the  defendant's  plantations. 
Such  averment,  it  seems,  would  be  necessary  to  bring  the  intervener's  case 
within  the  rule  established  by  some  of  the  proofs.  Mr.  Chapman,  the  prin- 
cipal and  best-informed  witness  examined  on  the  point,  says  the  money  was 
placed  in  the  St.  Mary  Bank  'to  pay  any  expenses  that  would  come,  in  the 
way  of  any  small  minor  bills,'  and,  further  testifying  in  answer  to  direct 
question  on  the  point,  he  said:  'There  was  nothing  special  about  it  ftbe  bank 
account].  It  was  for  whatever  might  come  up  in  small  bills,  and  so  on, 
not  labor  particularly.'  If  the  checks  had  been  presented  to  the  St  Mary 
Bank  while  the  fund  was  in  Its  possession,  It  would,  no  doubt,  have  oper- 
ated as  an  assignment  of  the  fund  to  the  State  Bank  to  the  amount  of  the 
checks,  under  the  peculiar  provisions  of  the  state  law,  although  the  fund 
was  not  a  special  one.  Gordon  &  Gomila  v.  Muchler,  34  La.  Ann.  605.  At 
the  common  law  a  check  drawn  against  a  particular  fund,  specially  appro- 
priated to  its  payment,  would  also  operate  as  an  assignment  of  the  fund. 
Citizens*  Bank  of  Louisiana  v.  First  National  Bank,  L.  R.  6  H.  L.  352;  7 
Moak,  Eng.  R.  56.  But  I  find  no  case  in  this  country  or  in  England,  and 
none  in  the  decisions  of  the  Supreme  Court  of  this  state,  which  hofils  that  a 
check  drawn  against  a  general  credit  operates  as  an  assignment  of  the 
credit,  unless  notified  to  the  debtor  of  the  credit.  The  general  rule  outside 
of  Louisiana  is  that  the  holder  of  a  check  or  order  or  a  draft  has  not  even 
an  action  against  the  bank  until  after  acceptance.  Bank  v.  Millard,  10 
Wall.  152,  19  L.  Ed.  897;  St  Louis  &  S.  R.  R.  Co.  v.  Johnston,  133  U.  a  574, 
10  Sup.  Ct  890,  33  L.  Ed.  683.  I  have  read  the  very  able  brief  of  Mr. 
Mentz,  filed  in  support  of  the  claim  of  the  bank  for  equitable  lien,  with 
great  care,  and,  while  it  appeals  most  strongly  to  my  sense  of  natural  Justice, 
I  am  unable  to  adopt  his  views,  under  the  state  of  the  law  as  I  find  it.  The 
brief  is  submitted  with  this  report  for  the  information  of  the  court." 

The  report  of  the  master,  adverse  to  the  claim  of  the  intervener, 
was  confirmed  in  the  Circuit  Court,  and  that  decision  is  here  for 
review. 

It  is  undoubtedly  true  that  a  check  drawn  upon  a  general  fund  in  a 
bank  gives  the  payee  no  right  of  action  against  the  bank  until  it  is 
accepted,  and  it  is  also  true  that  such  a  check  against  a  general 
fund  would  not  operate  as  an  assignment  of  the  fund.  So  the  ques- 
tion to  be  determined  here  is  as  to  the  character  of  the  fund  in  the 
St.  Mary  Bank.  A  part  of  the  evidence  of  Mr.  Chapman,  the  gen- 
eral manager  of  the  Caffery  Company,  was  as  follows: 
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"Q.  Was  this  money  not  kept  there  for  the  purpose  of  paying  Just  such 
debts  as  Mr.  Forsyth  paid  with  these  two  checks?  A.  Yes,  sir.  He  kept 
that  separately,  as  near  as  I  can  remember,  so  as  to  keep  tab  on  those  ad- 
vances. Q.  As  I  understand  it,  you  had  a  fund  in  that  bank  on  which 
checks  might  be  drawn  by  Mr.  Forsyth  In  order  to  pay  Just  exactly  the 
kind  of  debt  he  paid  on  the  17th  of  January.  Is  that  it?  I  mean  to  say 
the  paying  of  wages?  A.  Yes,  sir.  All  small  accounts,  so  as  to  keep  tab 
and  separate  these  two  accounts — separate  the  advances — so  that  I  could 
keep  tab  on  the  different  accounts  of  expenditures.  Q.  So  you  had  a  fund 
set  apart  for  that  particular  kind  of  debt?  A.  No;  I  sent  a  cheek  up  to 
him,  and  he  set  that  apart  Q.  Then  he  had  a  fund  set  apart  for  that 
particular  kind  of  debt?  A.  Yes,  sir;  to  pay  these  small  amounts — petty 
cash,  as  you  might  say — usually  about  $1,000.  When  he  spent  that  $1,000, 
I  would  send  him  up  another.  I  would  send  him  a  check  for  five  or  ten 
thousand  dollars.  He  set  aside  about  $1,000  to  meet  his  petty  cash  accounts 
— small  bills.  Q.  Am  I  to  understand  that  he  kept  this  so-called  'Franklin 
cash  account*  in  order  to  have  a  special  fund  on  which  to  draw  to  pay  for 
such  accounts  as  laborers?  A.  Not  a  special  fund.  He  only  separated  it 
so  I  could  keep  tab  on  what  he  expended  for  cane  and  his  petty  cash. 
Q.  But  the  fund  was  set  apart?  A.  He  set  that  apart.  He  did  not  set 
it  apart,  but  simply  divided  it  so  I  would  know'  what  he  was  doing — what 
bis  petty  cash  was,  and  what  his  expenditures  for  cane  were.  You  know 
all  little  incidental  expenses  around  places  like  that  are  numerous — tele- 
phone bills,  and  anything  like  that.  Q.  Answer  this  general  question  in 
your  own  way:  How  came  he  to  draw  checks  stamped  'Franklin  Cash 
Account,'  and  with  that  money  to  clear  off  the  payroll  on  the  Peeples  plan- 
tation? A.  Simply  as  I  tell  you,  so  that  I  could  keep  tab  on  what  he 
was  spending  for  advances  on  cane  and  clearing  off  the  pay  rolls  around 
the  place  there.  They  had  no  special  time  for  paying  off  the  laborers.  If 
a  man  was  discharged,  he  would  pay  him  off  right  then.  It  was  simply 
to  keep  tab  between  the  general  expenditures  for  cane  and  so  on  and  his 
pay  roll,  from  week  to  week." 

This  fund  in  the  St.  Mary  Bank  was,  in  a  sense,  a  particular  fund. 
The  general  fund  used  by  the  Caffery  Company  was  that  which  was 
obtained  by  drafts  on  Delgado  &  Co.,  who  furnished  the  money  for 
the  operations  of  the  refinery.  One  special  purpose  for  which  the 
fund  in  the  St.  Mary  Bank  was  to  be  used  by  Mr.  Forsyth,  the  super- 
intendent, was  to  pay  laborers ;  and  the  money  advanced  by  the  New 
Iberia  Bank  to  Forsyth  was  advanced  for  that  purpose.  These  two 
checks  drawn  by  Mr.  Forsyth  had  stamped  upon  them  "Franklin 
Cash  Account,"  showing  that  they  were  drawn  on  a  distinct  fund,  one 
of  the  main  purposes  of  which,  as  the  evidence  discloses,  was  to  pay 
laborers. 

It  has  been  conceded  for  the  receiver  in  open  court  that,  had  he 
known  that  these  checks  had  been  drawn,  he  would  not  have  with- 
drawn the  money  from  the  St.  Mary  Bank.  In  Fourth  Street  Bank 
v.  Yardley,  165  U.  S.  634,  17  Sup.  Ct.  439,  41  L.  Ed.  855,  in  the 
opinion  of  a  majority  of  the  court  by  Mr.  Justice  White,  this  lan- 
guage is  used  (page  644,  165  U.  S.,  page  440,  17  Sup.  Ct.,  41  L.  Ed. 

«S5): 

"Whilst  an  equitable  assignment  or  lien  will  not  arise  against  a  deposit 
account  solely  by  reason  of  a  check  drawn  against  the  same,  yet  the  author- 
ities establish  that  if,  in  the  transaction  connected  with  the  delivery  of  the 
check,  It  Was  the  understanding  and  agreement  of  the  parties  that  an  ad- 
vance about  to  be  made  should  be  a  charge  on,  and  be  satisfied  out  of,  a 
specified  fund,  a  court  of  equity  will  lend  its  aid  to  carry  such  an  agreement 
Into  effect  as  against  the  drawer  of  the  check,  mere  volunteers,  and  par- 
ties charged  with  notice.    This  is  but  an  application  of  the  general  doctrine 


Digitized  by  VjOOQ  IC 


184  59  C.  C.  A.  REPORTS. 

of  equitable  assignments  or  lien  announced  by  this  court  in  Ketchum  t. 
St  Louis,  101  U.  S.  306,  25  L.  Ed.  999,  where  It  was  held,  citing  various 
authorities  and  text- writers,  that:  *A  party  may,  by  agreement,  create  a 
charge  or  claim  in  the  nature  of  a  lien  on  real  as  well  as  on  personal  prop- 
erty whereof  he  is  the  owner  or  in  possession,  which  a  court  of  equity  will 
enforce  against  him  and  volunteers  or  claimants  under  him  with  notice  of 
the  agreement'  It  is  immaterial,  for  the  purposes  of  this  case,  to  draw  a 
line  of  distinction  between  equitable  assignments  and  equitable  liens  or 
charges." 

The  record  here  does  not  disclose  what  occurred  between  For- 
syth and  the  officers  of  the  State  Bank  of  New  Iberia  at  the  time 
the  checks  were  cashed;  but  it  must  be  true  that  the  bank  understood 
that  there  was  a  fund  placed  to  the  credit  of  Mr.  Forsyth  for  the 
particular  purpose  for  which  he  desired  to  use  the  money  advanced 
to  him  on  these  checks.  An  examination  of  the  entire  reasoning  of 
the  court  in  Fourth  Street  Bank  v.  Yardley,  supra,  we  think  sustains 
the  view  that  these  checks  should  be  treated  as  an  assignment  to  the 
extent  called  for  by  them  of  the  fund  in  the  St.  Mary  Bank.  The 
checks  were  not  given  for  any  indebtedness  to  the  bank,  nor  can 
we  think  it  should  be  considered  as  an  ordinary  or  usual  transaction. 
It  was  an  advance  by  the  State  Bank  of  New  Iberia  of  an  amount  to 
pay  laborers  on  the  Peeples  plantation,  on  the  afternoon  immediately 
preceding  the  receivership,  by  checks  drawn  on  a  fund  which  after- 
wards went  into  the  hands  of  a  receiver.  If  Mr.  Forsyth  had  not  ob- 
tained the  money  on  these  checks  from  the  New  Iberia  Bank  to  pay 
these  laborers  on  the  Peeples  plantation  on  the  17th,  it  would  probably 
have  been  necessary  for  him  to  have  used  the  money  in  the  St.  Mary 
Bank  on  which  these  checks  were  drawn  to  pay  the  very  claims  for 
which  Mr.  Forsyth  used  the  money  received  by  him  on  the  checks. 

Our  conclusion  is  that  under  all  the  facts  of  this  case  the  checks 
should  be  treated  as  an  assignment  of  so  much  of  the  fund  in  the 
St.  Mary  Bank  as  was  necessary  to  pay  them.  If  the  receiver  had 
not  obtained  the  benefit  of  the  money  in  the  St.  Mary  Bank,  he  would 
have  been  compelled  necessarily  to  use  other  funds  coming  into 
his  hands  as  receiver  for  the  purposes  to  which  this  was  applied. 
We  think,  therefore,  that  this  $3,550  should  be  paid  to  the  State 
Bank  of  New  Iberia  out  of  any  funds  now  in  the  hands  of  the  re- 
ceiver, preferably  from  the  fund  arising  from  the  sale  of  the  real 
estate  of  the  Caffery  Company  embracing  the  plantations  and  the 
personalty  connected  with  the  refinery  and  plantations,  rather  than 
from  the  fund  derived  from  the  sale  of  the  sugar  and  molasses. 

The  action  of  the  Circuit  Court  as  brought  up  in  this  record  is 
therefore  modified  in  this  respect,  and,  as  modified,  it  is  affirmed. 
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SMITH  et  al.  v.  LOWE  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  2,  1903.) 

No.  837. 

I  Police  Powers— Inspection  Laws  Affecting  Interstate  Commerce— Un- 
lawful Means  of  Enforcement. 

Under  the  rule  that  the  police  power  of  a  state  cannot  obstruct  inter- 
state commerce  beyond  the  necessity  for  its  exercise,  state  officers  can- 
not accomplish,  under  the  protection  of  a  valid  law,  results  which  the 
state  Is  forbidden  to  accomplish  by  legislation;  and  it  is  open  to  the 
courts  to  determine  whether  their  action  is  within  the  lawful  and  con- 
stitutional powers  conferred  upon  them  by  the  statute,  or  whether  it 
exceeds  such  powers,  and  amounts  to  an  unconstitutional  obstruction 
of  interstate  commerce. 

fc.  Same— Equity  Jurisdiction. 

The  Idaho  sheep  quarantine  act  of  March  13,  1899,  Sess.  Laws,  p. 
452,  provides  that  whenever  the  governor  has  reasons  to  believe  that 
scab  or  any  other  Infectious  disease  of  sheep  has  become  epidemic  in 
certain  localities  outside  the  state  he  must,  by  proclamation,  designate 
such  localities,  and  prohibit  the  importation  from  them  of  any  sheep 
Into  the  state,  except  under  such  restrictions  as,  after  consultation  with 
the  sheep  inspector,  he  may  deem  proper.  Held,  that  a  bill  by  sheep 
owners,  alleging  that  defendants,  acting  under  a  proclamation  Issued 
by  the  governor  under  such  act  prohibiting  the  importation  of  any  sheep 
from  an  adjoining  county  in  another  state  for  the  period  of  40  days, 
prevented  complainants  from  driving  their  sheep  across  the  line  into 
Idaho  for  pasturage  on  their  own  and  the  public  lands  within  the  state 
as  they  were  accustomed  to  do  each  spring,  and  for  shipment  to  market, 
stated  a  cause  of  action  for  equitable  relief  by  injunction,  where  it  also 
alleged  that  such  sheep  were  free  from  disease,  and  had  been  so  found 
by  the  United  States  inspectors;  that  there  was  no  infectious  disease 
epidemic  on  the  range  where  they  were  or  had  been;  and  that  the 
reasons  stated  in  the  proclamation  for  such  prohibition  were  false  and 
groundless,  and  were  based  on  statements  made  by  defendants  and 
others  for  the  purpose  of  excluding  sheep  of  other  owners,  and  securing 
a  monopoly  of  the  grazing  on  the  public  lands  within  the  state;  and 
where  it  also  showed  that  the  exclusion  would  work  irreparable  injury 
to  complainants. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho. 

The  appellants,  who  are  citizens  of  the  state  of  Utah,  brought  their  bill  for 
an  injunction  against  the  appellees,  citizens  of  the  state  of  Idaho,  alleging 
therein  substantially  the  following  facts:  That  the  appellants  own  72,500 
head  of  sheep,  which  they  had  in  former  years  grazed  during  the  spring, 
summer,  and  fall  of  the  year  in  the  states  of  Idaho  and  Wyoming  upon  their 
own  lands  and  upon  the  public  domain,  and  that  in  the  winter  and  early 
spring  they  ranged  their  sheep  on  the  deserts  in  Utah  and  Nevada,  but  chiefly 
in  Box  Elder  county,  Utah,  the  county  which  constitutes  the  greater  part 
of  the  northern  boundary  of  that  state.  That  on  March  21,  1901,  the  sheep 
were  in  said  Box  Elder  county,  Utah,  near  the  Idaho  line,  and  the  appellants 
were  about  to  take  them  over  the  state  line  into  the  state  of  Idaho  for  the 
purpose  of  obtaining  pasturage  on  the  public  domain  and  upon  the  land  of  the 
appellants  in  that  state  and  in  Wyoming.  That  said  sheep  were  wholly  de- 
pendent upon  the  winter  snows  for  water  while  in  said  Box  Elder  county, 
Utah,  and  where  they  were  on  March  21,  1901,  the  time  of  the  commence- 
ment of  the  suit.  That,  if  said  sheep  were  detained  where  they  were  then, 
or  were  prevented  from  passing  to  their  accustomed  spring  and  summer  range 
fn  the  states  of  Idaho  and  Wyoming,  they  would  be  destroyed,  and  would  die 
for  want  of  water  and  feed,  neither  of  which  could  be  obtained  where  they 

Y  1.  See  note  at  end  of  case. 
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tli  en  were,  or  whence  they  had  come  on  said  desert.  That  the  appellants 
weie  and  had  been  endeavoring  to  drive  their  sheep  over  the  said  public 
domain  from  the  state  of  Utah  into  the  states  of  Idaho  and  Wyoming,  and 
were  prevented  from  so  doing  by  the  appellees.  That  one-third  of  the  sheep 
were  on  their  way  to  the  eastern  market  in  the  states  of  Nebraska,  Missouri, 
and  Illinois.  That  it  was  necessary  for  them  to  have  feed,  which,  according 
to  the  customary  way  of  raising  sheep  in  that  locality,  could  only  be  ob- 
tained profitably  by  grazing  on  the  public  domain.  That,  if  not  prevented 
by  the  appellees,  the  appellants  would  so  transport  their  sheep  from  the 
state  of  Utah,  through  the  states  of  Idaho  and  Wyoming,  to  the  said  mar- 
kets. That  the  balance  of  said  sheep  would  remain  in  the  state  of  Idaho, 
and  be  grazed  there  during  the  summer.  That  without  the  said  privilege 
the  appellants  would  be  irreparably  damaged.  That  the  appellees,  their  as- 
sociates, confederates,  and  agents,  were  preventing  the  appellants  from  driv- 
ing their  sheep  into  the  state  of  Idaho  in  order  to  obtain  for  themselves  and 
their  associates  the  exclusive  use  of  the  said  public  range  in  the  state  of 
Idaho,  and  the  grass  growing  on  the  lands  of  the  government  of  the  United 
States  therein.  That,  if  the  appellants  drive  their  sheep  into  the  state  of 
Idaho,  upon  the  said  public  domain,  the  appellees  will  threaten  to  and  will 
force  said  sheep  back  where  they  then  were  upon  said  desert,  where  there 
is  no  food  or  water,  and  by  so  doing  will  cause  Irreparable  damage  to  the 
appellants.  That  the  alleged  authority  of  the  appellees  for  their  acts  is  con- 
tained in  a  legislative  act  of  the  state  of  Idaho  and  a  proclamation  issued  by 
the  governor  of  that  state,  the  former  of  which  reads  as  follows: 

"An  act  establishing  quarantine  against  diseased  sheep,  prescribing  the  du- 
ties of  the  governor  and  state  sheep  inspector  in  relation  thereto;  and  pro- 
viding penalties,  for  the  infraction  of  its  provisions. 

"Be  it  enacted  by  the  Legislature  of  the  state  of  Idaho: 

"Section  1.  Whenever  the  Governor  of  the  state  of  Idaho  has  reasons  to 
believe  that  scab  or  any  other  infectious  disease  of  sheep  has  become  epi- 
demic in  certain  localities  in  any  other  state  or  territory,  or  that  conditions 
exist  that  render  sheep  likely  to  convey  disease,  he  must  thereupon  by  proc- 
lamation, designate  such  localities  and  prohibit  the  importation  from  them 
of  any  sheep  into  the  state,  except  under  such  restrictions  as,  after  consulta- 
tion with  the  state  sheep  inspector,  he  may  deem  proper. 

"Any  person  or  corporation,  who,  after  publication  of  such  proclamation, 
receives  in  charge  any  such  sheep  from  any  of  the  prohibited  districts  and 
transports,  conveys  or  drives  the  same  to  and  within  the  limits  of  any  of  the 
counties  of  this  state,  is  punishable  by  a  fine  not  exceeding  one  thousand 
($1,000)  dollars,  nor  less  than  two  hundred  ($200)  dollars,  and  is  liable  for  all 
damages  that  may  be  sustained  by  any  person  by  reason  of  the  importation 
«»i  such  prohibited  sheep. 

"Sec.  2.  Whenever  the  proclamation  of  the  Governor,  issued  as  hereinbefore 
provided  shall  prohibit  the  driving  or  importation  of  sheep  into  this  state 
from  another  state  or  territory,  or  subdivisions  thereof,  it  shall  be  the  duty 
of  the  state  sheep  inspector  or  any  of  his  deputies,  to  drive  or  transport  said 
sheep  so  coming  into  this  state  in  violation  of  said  proclamation  back  across 
the  state  line  from  which  they  came,  using  all  necessary  force  in  so  doing; 
provided,  that  the  state  sheep  inspector  or  his  deputies  may  employ  such 
assistance  as  may  be  necessary  for  the  enforcement  of  the  provisions  of  this 
act;  and  the  costs  of  such  deportation  shall  be  a  lien  upon  said  sheep:  pro- 
vided, that  if  the  fine  and  costs  in  this  act  provided  shall  not  be  immediately 
paid  the  deputy  sheep  inspector  shall  retain  a  sufficient  number  of  said  sheep 
to  pay  such  fine  and  costs,  which  sheep  shall  be  sold  to  pay  the  same,  by  the 
deputy  sheep  inspector,  in  the  same  manner  as  provided  by  law  for  the  sale 
of  personal  property  to  satisfy  a  Judgment,  and  for  such  services  the  deputy 
sheep  inspector  shall  receive  and  retain  such  fees  as  is  allowed  sheriffs  for 
Ml  <>  services  to  be  taxed  as  costs. 

"Sec.  3.  Any  person  failing  or  refusing  to  assist  such  deputy  sheep  Inspector, 
as  in  the  preceding  section  provided,  shall  be  punished  as  in  section  6517 
of  the  Revised  Statutes  of  Idaho  (1887)  made  and  provided." 

Sess.  Laws  1901,  pp.  25.  26. 
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The  proclamation  is  as  follows: 

"Whereas,  under  the  provisions  of  the  act  of  the  Legislature  of  the  state 
-of  Idaho,  entitled,  'An  act  establishing  quarantine  against  diseased  sheep, 
prescribing  the  duties  of  the  governor  and  state  sheep  inspector  In  relation 
thereto,  and  providing  penalties  for  the  infraction  of  its  provisions,'  it  is 
made  my  duty,  whenever  I  shall  have  good  reason  to  believe  that  scab,  or 
any  other  infectious  disease  of  sheep  has  become  epidemic  in  certain  localities 
in  any  other  state  or  territory,  or  that  conditions  exist  that  render  sheep 
likely  to  convey  disease,  that  I  shall  thereupon,  by  proclamation,  designate 
such  localities,  and  prohibit  the  importation  of  sheep  from  such  localities, 
except  under  such  restrictions  as  I,  after  consultation  with  the  state  sheep 
inspector,  may  deem  proper;  and, 

"Whereas,  I  have  received  statements  from  reliable  wool  growers  and  stock 
raisers  of  the  state  of  Idaho,  and  have  also  received  an  official  report  from 
the  state  sheep  inspector,  based  upon  personal  examination,  as  well  as  affida- 
vits of  responsible  citizens  of  this  state,  to  the  effect  that  the  disease  known 
as  scab  or  scabbies  is  epidemic  among  sheep  in  certain  localities  and  districts, 
to  wit,  in  the  counties  of  Rich,  Cache  and  Box  Elder  In  the  state  of  Utah, 
in  the  county  of  Uintah  in  the  state  of  Wyoming,  and  the  county  of  Elko 
In  the  state  of  Nevada;   and, 

"Whereas,  from  such  statements,  reports  and  affidavits,  I  have  reason  to 
believe  that  the  disease  known  as  scab  or  scabbies  has  become  epidemic 
among  sheep  in  said  above-stated  localities  or  districts;   and, 

"Whereas,  it  is  known  that  sheep  from  said  districts  are  being  moved, 
driven  and  imported  into  the  state  of  Idaho,  and  that  such  sheep  from  said 
districts,  if  moved,  driven  or  brought  Into  this  state,  will  thereby  spread  in- 
fection and  disease  on  the  ranges  and  among  the  sheep  of  this  state,  which 
act  would  result  in  great  disaster: 

"Now,  therefore,  I,  Frank  W.  Hunt,  Governor  of  the  state  of  Idaho,  by 
virtue  of  authority  in  me  vested,  and  after  due  consultation  with  the  state 
sheep  inspector,  do  hereby  prohibit  the  importation,  driving  or  moving  into 
the  state  of  Idaho,  of  all  or  any  sheep  now  being  held,  herded,  or  ranged 
within  said  infected  districts,  or  that  may  be  driven  through  said  districts, 
viz.,  the  counties  of  Rich,  Cache  and  Box  Elder  in  the  state  of  Utah,  the 
county  of  Uintah  in  the  state  of  Wyoming,  and  the  county  of  Elko  in  the 
state  of  Nevada,  or  which  may  hereafter  be  held,  herded  or  ranged  within, 
-or  driven  through,  said  infected  districts,  for  a  period  of  40  days  from  and 
after  the  date  of  this  proclamation.  After  the  termination  of  said  40  days, 
sheep  from  said  Infected  districts  may  be  moved  into  this  state  only  upon 
compliance  with  the  terms  of  the  act  of  the  Legislature  of  the  state  of  Idaho, 
entitled  'An  act  to  suppress  contagious  and  infectious  diseases  of  sheep,  to 
create  the  office  of  sheep  inspector/  etc.,  approved  March  7,  1901  [Sess. 
Laws  1901,  p.  1421.  That  any  sheep  imported  into  this  state  from  the  said 
infected  districts,  over  any  railway,  and  which  are  unloaded  at  any  point 
In  this  state  for  the  purpose  of  feeding  or  grazing  upon  the  ranges  within 
this  state,  shall  be  held  and  quarantined  within  two  miles  of  the  point 
where  unloaded  for  a  period  of  15  days.  And  at  the  expiration  of  said  15 
days,  said  sheep  shall  be  inspected  by  the  state  sheep  inspector,  or  his  depu- 
ties, and  if  found  free  from  disease  may  be  allowed  to  graze  upon  the  ranges, 
or  if  said  inspection  shall  show  that  said  sheep  are  diseased,  before  they 
8 hall  be  allowed  to  travel  over  or  graze  upon  the  ranges,  they  shall  be  held 
and  dipped  as  provided  in  the  act  of  the  Legislature  of  the  state  of  Idaho,  en- 
titled 'An  act  to  suppress  contagious  and  infectious  diseases  of  sheep,'  etc., 
approved  March  7,  1901  [Sess.  Laws  1901,  p.  1421,  until  said  sheep  are  cured 
of  all  disease.  That  the  quarantine  proclamation  heretofore  issued  by  me,  on 
the  11th  day  of  February,  1901,  is  hereby  revoked." 

That  the  facts  which  are  claimed  to  exist,  and  which  are  referred  to  in 
said  proclamation  as  reasons  for  making  the  same,  are  false  and  groundless, 
and  were  given  to  said  Governor,  if  he  has  received  the  same,  for  the  sole 
purpose  of  inducing  him  to  assist  the  appellees,  their  associates  and  con- 
federates, in  obtaining  for  themselves  the  monopoly  of  the  grazing  lands 
on  the  public  domain  of  the  United  «woS  m  the  state  of  Idaho.    That  the 
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said  sheep  of  the  appellants  were  free  from  scab,  and  the  district  referred 
to  in  said  proclamation  through  which  the  said  sheep  had  traveled  and  had 
been  grazed  was  free  from  scab  and  disease  of  all  kinds.  That  the  laws  of 
the  United  States  provide  for  the  inspection  of  sheep  passing  from  one  state 
to  another,  and  for  the  inspection  of  said  diseases  referred  to  in  said  procla- 
mation and  law  of  the  state  of  Idaho.  That  the  federal  government  employs 
Inspectors  of  sheep,  who  Inspect  all  sheep  passing  from  one  state  to  another, 
and  determine  whether  said  sheep  are  infected  with  disease,  and  particularly 
the  disease  known  as  scab;  and  sai4  inspectors  had  and  were  then  inspect- 
ing the  said  sheep,  and  the  appellants  had  caused  their  said  sheep  to  be  so 
inspected  #ln  conformity  with  the  laws  of  the  United  States  and  said  In- 
spection disclosed  that  the  sheep  and  the  range  upon  which  they  then  were 
and  had  'been  was  free  from  disease,  particularly  the  disease  of  scab. 

To  this  bill  of  complaint  the  defendants  demurred  for  want  of  equity. 
The  demurrer  was  sustained,  and  thereupon  a  decree  was  entered  dismissing 
the  appellants'  bill,  from  which  they  take  their  appeal. 

Arthur  Brown,  James  H.  Moyle,  Brown  &  Henderson,  and  Lind- 
say B.  Rogers,  for  appellants. 

Frank  Martin,  W.  E.  Borah,  and  E.  J.  Dockery,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Assuming,  as  we  must,  that  all  the  facts  pleaded  in  the  bill  of  com- 
plaint are  true,  the  question  is  presented  whether  a  case  is  stated 
for  equitable  relief.  Upon  the  application  for  a  temporary  restraining 
order  in  the  court  below,  investigation  was  had  upon  affidavits  and 
upon  the  oral  evidence  of  witnesses  taken  in  court.  The  court  found 
that  such  evidence  indicated  that  the  sheep  were  not  diseased,  and  that, 
according  to  the  testimony  of  the  chief  witnesses  upon  both  sides, 
sheep  having  the  disease  of  scab  could  be  so  far  cured  as  to  render 
a  passage  through  the  country  safe  from  the  spread  of  the  disease  by 
dipping  them  twice  at  intervals  of  10  days.  The  court  sent  the  chief 
sheep  inspector  of  the  state  and  the  United  States  inspector  to  per- 
sonally inspect  the  sheep.  The  result  of  their  inspection  was  that 
the  sheep  were  found  practically  free  from  disease.  The  court  said 
later,  in  ruling  upon  the  demurrer,  "The  simple  facts  in  this  case  are 
that  the  sheep  were  not  so  diseased  as  to  justify  their  exclusion." 
But,  after  entertaining  the  motion  for  and  granting  a  temporary  in- 
junction, the  attention  of  the  court  was  directed  to  the  recent  cases 
of  Rasmussen  v.  Idaho,  181  U.  S.  198,  21  Sup.  Ct.  594,  45  L.  Ed. 
820,  and  Smith  v.  St.  Louis  &  Southwestern  Railroad  Company, 
181  U.  S.  248,  21  Sup.  Ct.  603,  45  L.  Ed.  847.  Upon  the  authority 
of  those  decisions  the  demurrer  to  the  bill  for  want  of  equity  was 
sustained,  the  court  drawing  therefrom  the  conclusion  that  when  the 
law  is  upon  its  face  one  to  prevent  the  spread  of  disease  in  a  state, 
and  is  a  constitutional  exercise  of  the  legislative  power,  the  state  offi- 
cers may  be  relied  upon  to  enforce  it  in  good  faith,  and  in  justice  to 
all.  In  other  words,  the  conclusion  reached  was  that  state  officers 
claiming  to  act  under  and  justifying  their  acts  by  a  law  which  is  valid, 
are  not  subject  to  control  or  injunction  by  the  courts.  We  are  un- 
able to  agree  with  that  conclusion,  nor  do  we  find  support  for  that 
doctrine  in  either  of  the  cases  above  referred  to  or  in  any  decision 
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of  the  courts.  In  the  Rasmussen  Case  the  validity  of  the  act  of  the 
Idaho  Legislature  of  March  13,  1899 — which  is  the  act  under  which 
the  defendants  justify  their  course  in  the  present  suit — was  in  ques- 
tion. It  was  held  that  the  act  is  not  in  conflict  with  the  Constitu- 
tion of  the  United  States.  There  was  no  suggestion  in  that  case 
of  unlawful  action  under  the  law.  The  sole  question  was  of  the 
legality  of  the  act.  So,  in  the  case  of  Smith  v.  St.  Louis  &  South- 
western Railroad  Company,  the  court  considered  a  similar  quaran- 
tine law  of  Texas,  which  made  it  the  duty  of  a  live  stock  sanitary 
commission,  upon  receipt  of  "reliable  information"  of  the  existence 
of  certain  diseases  among  cattle,  to  make  careful  examination  of  ani- 
mals believed  to  be  infected  with  such  disease,  and  to  ascertain  what, 
if  any,  disease  existed;  and,  if  the  disease  was  found  contagious  or 
infectious,  it  was  made  the  duty  of  the  commission  to  direct  and  en- 
force "such  quarantine  lines  and  sanitary  regulations  as  are  neces- 
sary to  prevent  the  spread  of  any  such  disease,"  and  to  provide  that 
no  domestic  animal  infected  with  such  disease  should  be  permitted 
to  enter  or  leave  the  district  or  grounds  so  quarantined,  except  by 
authority  of  the  commissioners.  It  was  held  that  this  statute,  as 
construed  and  applied,  was  not  in  conflict  with  the  Constitution  of 
the  United  States.  In  that  case,  as  in  the  Rasmussen  Case,  there 
was  no  question  of  misconduct  of  the  commissioners,  and  there  was 
no  contention  that  their  action  was  controlled  by  improper  motives, 
or  was  unjustified  by  the  facts,  except  that  it  was  contended  that  it 
did  not  affirmatively  appear  that  the  action  of  the  commission  was 
taken  on  sufficient  information.  But  the  court  held  that  it  did  not 
appear  that  it  was  not  taken  on  sufficient  information,  and  therefore 
applied  to  the  case  the  presumption  which  the  law  attaches  to  the 
acts  of  public  officers.  The  inference  fairly  to  be  drawn  from  the 
language  of  the  decision  is  that,  if  it  had  appeared  that  the  action 
of  the  sanitary  commission  was  taken  on  insufficient  information,  a 
different  case  would  have  been  presented. 

It  is  contended  that  the  decision  of  the  Circuit  Court  finds  support 
in  the  case  of  Compagnie  Francaise  v.  Board  of  Health,  186  U.  S. 
380,  22  Sup.  Ct.  811,  46  L.  Ed.  1209.  But  there,  as  in  the  cases 
above  referred  to,  the  sole  question  was  of  the  validity  of  the  quaran- 
tine law.  The  quarantine  had  been  established  by  the  State  Board  of 
Health  of  Louisiana,  a  corporation  whose  existence  and  powers  were 
derived  from  the  act  of  the  Legislature  of  that  state  (section  8  of 
act  No.  192,  p.  444,  of  the  year  1898)  authorizing  the  State  Board  of 
Health,  in  its  discretion,  to  "prohibit  the  introduction  into  any  infected 
portion  of  the  state  persons  acclimated,  unacclimated,  or  said  to  be 
immune,  when  in  its  judgment  the  introduction  of  such  persons  would 
add  to  or  increase  the  prevalence  of  the  disease."  Under  this  power 
the  Board  of  Health  excluded  healthy  persons  from  a  locality  in- 
fested with  a  contagious  disease,  and  its  power  to  do  so  was  sustained 
by  the  court.  No  question  was  raised  of  the  perversion  of  the  law 
for  private  gain,  or  selfish  interest,  or  for  any  improper  purpose.  In- 
deed, it  is  difficult  to  conceive  how  any  such  question  could  have 
arisen.  The  law  did  not  require  the  Board  of  Health  to  obtain  in- 
formation, or  to  have  good  reason  for  its  action,  but  committed  the 
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whole  matter  to  its  judgment.  In  the  exercise  of  its  judgment,  the 
board  established  the  quarantine.  It  was  not  contended  that  its 
judgment  was  improperly  influenced,  or  that  its  action  was  unwise. 
The  case,  as  it  was  presented  to  the  court,  was  one  which  involved 
only  the  power  of  a  state  to  prevent  citizens  in  good  health  from 
entering  a  quarantined  district.  The  power  was  sustained,  evidently 
upon  the  theory  that  the  entrance  of  such  persons  added  fuel  to  the 
flame,  furnished  new  subjects  for  the  disease,  extended  its  ravages, 
and  prolonged  its  life. 

A  leading  case  upon  the  law  of  quarantine  is  Railroad  Company 
v.  Husen,  95  U.  S.  465,  24  L.  Ed.  527,  a  case  in  which  the  court 
had  under  consideration  an  act  of  the  Legislature  of  Missouri,  which 
provided  that  no  Texas,  Mexican,  or  Indian  cattle  should  be  driven  or 
otherwise  conveyed  into  or  remain  in  any  county  of  that  state  be- 
tween March  1st  and  November  1st  in  each  year.  The  question  was 
whether  the  statute  was  in  conflict  with  the  clause  of  the  Constitution 
giving  to  Congress  the  power  to  regulate  commerce,  and  whether  it 
was  a  proper  exercise  of  the  police  power.  The  court  said,  "It  is  a 
plain  regulation  of  interstate  commerce,  a  regulation  extending  to 
prohibition,"  and  the  court  held  also  that  it  was  not  a  lawful  exercise 
of  the  police  power  of  the  state.  The  decision  in  that  case  recognizes 
the  right  of  a  state  to  pass  sanitary  laws  and  laws  for  the  protection 
of  property  within  its  borders,  and  its  right  to  prevent  persons  and 
animals  suffering  from  any  contagious  or  infectious  disease  from 
entering  the  state,  and  its  right  to  establish  quarantine  and  reason- 
able inspection  laws,  but  it  denies  its  right  to  interfere  with  transpor- 
tation into  the  state  "beyond  what  is  absolutely  necessary  for  its  self- 
protection.  The  court  said,  "It  may  not,  under  the  cover  of  exercis- 
ing its  police  powers,  substantially  prohibit  or  burden  either  foreign 
or  interstate  commerce."  Of  the  statute  then  under  consideration, 
the  court  said : 

"It  is  not  a  quarantine  law.  It  Is  not  an  inspection  law.  It  says  to  all 
natural  persons  and  to  all  transportation  companies:  'Yon  shall  not  bring 
Into  the  state  any  Texas  cattle,  or  any  Mexican  cattle,  or  Indian  cattle  be- 
tween March  1st  and  November  1st  in  any  year,  no  matter  whether  they  are 
free  from  disease  or  not/  *  *  *  The  police  power  of  a  state  cannot  ob- 
struct foreign  commerce  or  interstate  commerce  beyond  the  necessity  for  its 
exercise.  *  *  *  And,  as  its  range  some  times  comes  very  near  to  the  field 
committed  by  the  Constitution  to  Congress,  it  is  the  duty  of  the  courts  to 
guard  vigilantly  against  any  needless  intrusion/9 

The  application  of  the  doctrine  of  that  case  to  the  present  dis- 
cussion leads  to  the  inquiry:  Can  state  officers  accomplish  under 
the  protection  of  a  valid  law  the  very  results  which  the  state  is  for- 
bidden to  authorize  by  legislation?  Here  are  state  officers  who,  if 
the  allegations  of  the  bill  are  true,  are  so  using  the  police  power  as 
to  obstruct  "interstate  commerce  bevond  the  necessity  for  its  ex- 
ercise." The  contention  of  the  appellees,  followed  to  its  logical  con- 
clusion, is  that,  if  the  act  under  which  state  officers  proceed  to  estab- 
lish a  quarantine  is  of  itself  valid  and  constitutional,  it  matters  not  to 
what  extent  such  authority  be  abused,  nor  upon  what  grounds  or 
information  the  officers  proceed.  No  matter  how  arbitrary  their  act, 
or  how  unfounded  in  necessity  or  reason,  it  must  be  presumed  that 
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it  is  done  in  good  faith,  and  the  bona  fides  thereof  is  not  subject  to 
investigation.     By  this  doctrine  the  power  of  congress  to  regulate 
interstate  and  foreign  commerce  is  practically  taken  away,  and  vested 
in  the  executive  officer  of  the  states.    The  act  of  the  Legislature  of 
Idaho  authorizes  the  Governor  to  proceed  when  he  "has  reasons  to 
believe"  that  the  conditions  exist  for  his  action.    It  contemplates  that 
his  action  shall  be  well  grounded  in  fact,  and  that,  in  the  absence  of 
such  reasons,  he  has  no  authority  to  proceed.    Such  a  limitation  would 
necessarily  be  imported  into  the  law  if  the  act  had  been  silent  on  the 
subject.    The  provisions  of  the  Constitution  must  necessarily  impose 
restrictions  on  the  action  of  state,  officers,  and  restrain  them  from 
exercising  the  police  power  further  than  is  reasonably  necessary  to 
secure  protection  against  disease.     It  is  alleged  in  the  bill  that  the 
sheep  in  question  were  not  diseased,  and  the  court  so  found  upon  a 
hearing  had  upon  the  application  for  a  temporary  injunction.     It  is 
not  disputed  that  danger  of  contagion  from  sheep  diseased  with  scab 
or  scabbies  is  removed  by  a  simple  treatment  applied  twice  with  an 
interval  of  10  days.     It  is  averred  also,  and  it  is  not  disputed,  that 
to  exclude  sheep  for  40  days  at  the  usual  time  when  such  sheep  are 
brought  from  Nevada  and  Utah  into  Idaho  for  summer  pasturage  is, 
in  effect,  a  total  exclusion.     It  is  alleged  that  the  true  purpose  of 
the  proclamation  and  of  the  acts  of  the  appellees  is  to  prevent  the 
admission  of  the  appellants'  sheep  to  the  pasture  on  the  public  do- 
main within  the  state  of  Idaho,  and  to  reserve  such  pasturage  for  the 
sheep  of  the  inhabitants  of  that  state.    If  these  averments  are  true, 
we  think  the  appellants  are  entitled  to  equitable  relief,  and  that  the 
court  erred  in  sustaining  the  demurrer  and  dismissing  the  bill. 

The  cause  will  be  remanded,  with  instructions  to  overrule  the  de- 
murrer, and  for  such  further  proceedings  as  may  not  be  inconsistent 
with  the  foregoing  views. 

NOTE. 

Inspection,  Quarantine,  and  Sanitary  Regulations  Interfering  with 

Interstate  Commerce. 
L  In  General. 

[a]  (TT.  S.  1886)  While  some  of  the  rules  of  a  system  of  quarantine  laws 
established  by  a  state  may  amount  to  regulations  of  commerce  with  foreign 
nations  or  among  the  states,  though  not  so  designed,  they  belong  to  that 
class  which  the  states  may  establish  until  congress  acts  in  the  matter  by 
covering  the  same  ground  or  forbidding  state  laws. — Morgan's  L.  &  T.  R.  & 
8.  S.  Co.  v.  Board  of  Health,  118  U.  S.  455,  6  Sup.  Ct  1114,  30  L.  Ed.  237. 

[bl  (TJ.  S.  1898)  A  state  inspection  law  imposing  a  charge  which  it  declares 
to  be  for  defraying  the  cost  of  inspection  will  not  be  held  unconstitutional, 
as  an  unwarranted  tax  on  interstate  commerce,  merely  because  some  of  the 
revenue  derived  therefrom  has  in  fact  been  applied  to  other  purposes.— 
Patapsco  Goano  Co.  v.  Board  of  Agriculture  of  North  Carolina,  18  Sup.  Ct. 
862,  171  U.  S.  345. 

[c]  (U.  S.  1898)  A  state  inspection  law  may  operate  upon  imported  as  well 
as  exported  articles.— Patapsco  Guano  Co.  v.  Board  of  Agriculture  of  North 
Carolina,  18  Sup.  Ct  862,  171  U.  S.  345. 

Tdl  (U  S.  1902)  The  overthrow  of  the  existing  state  quarantine  systems, 
and  the* abrogation  of  the  power  on  the  subject  of  health  and  quarantine 
exercised  by  the  states,  because  the  enactment  of  state  laws  on  these  subjects 
would  in  particular  instances  affect  interstate  and  foreign  commerce,  were 
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not  contemplated  by  Act  Cong.  Feb.  15,  1893,  c.  114,  27  Stat  450  [U.  S.  Comp. 
St.  1901,  p.  3314],  "granting  additional  quarantine  powers  and  imposing  addi- 
tional duties  upon  the  Marine  Hospital  service,"  in  view  of  the  provisions 
of  section  3  of  that  act,  directing  the  supervising  surgeon  general  to  co- 
operate with  and  aid  state  and  municipal  boards  of  health  in  the  execution 
and  enforcement  of  their  rules  and  regulations,  and  those  made  by  the  secre- 
tary of  the  treasury  to  prevent  the  introduction  of  contagious  or  infectious 
diseases  into  the  United  States  from  foreign  countries.  Judgment  (1899)  25 
South.  591,  51  La.  Ann.  645,  affirmed. — Compagnie  Francaise  de  Navigation 
a  Vapeur  v.  Board  of  Health  of  State  of  Louisiana,  22  Sup.  Ct  811,  186  U.  S. 
380,  46  L.  Ed.  1209. 

[e]  (U.  S.  1902)  No  unconstitutional  regulation  of  commerce  is  made  by 
Acts  La.  1898,  No.  192,  §  8,  under  which  the  state  board  of  health  may  exclude 
healthy  persons  from  entering  a  locality  infested  with  a  contagious  or  In- 
fectious disease,  whether  such  persons  come  from  within  or  without  the 
state.  Judgment  (1899)  25  South.  591,  51  La.  Ann.  645,  affirmed.— Compagnie 
Francaise  de  Navigation  a  Vapeur  v.  Board  of  Health  of  State  of  Louisiana, 
22  Sup.  Ct.  811,  186  U.  S.  380,  46  L.  Ed.  1209. 

[f]  (U.  S.  1859)  The  states  have  not  surrendered  their  power  to  enact 
health  and  inspection  laws. — King  v.  American  Transp.  Co.,  Fed.  Cas.  No. 
7,787  [1  Flip.  1]. 

fg]  (U.  S.  1903)  Under  the  rule  that  the  police  power  of  a  state  cannot 
obstruct  interstate  commerce  beyond  the  necessity  for  its  exercise,  state  offi- 
cers cannot  accomplish,  under  the  protection  of  a  valid  law,  results  which 
the  state  is  forbidden  to  accomplish  by  legislation;  and  it  is  open  to  the 
courts  to  determine  whether  their  action  is  within  the  lawful  and  constitu- 
tional powers  conferred  upon  them  by  the  statute,  or  whether  it  exceeds  such 
powers,  and  amounts  to  an  unconstitutional  obstruction  of  interstate  com- 
merce.—Smith  v.  Lowe,  121  Fed.  753. 

[hj  (Mo.  1853)  An  ordinance  by  a  city,  under  power  from  the  state,  regu- 
lating quarantine  is  valid,  although  interfering  incidentally  with  commerce. — 
City  of  St  Louis  v.  Bofflnger,  19  Mo.  13. 

II.  Vessels,  Cargoes,  and  Machinery  on  Vessels. 

[a]  (U.  S.  1876)  A  state  law  which  authorizes  a  state  officer  at  a  port  to 
make  a  survey  of  seagoing  vessels  there  arriving,  and  of  damaged  goods 
found  on  board — not  for  the  purpose  of  certifying  the  quantity  and  value  of 
the  things  inspected  for  the  protection  of  consumers,  but  to  furnish  official 
evidence  for  the  parties  Immediately  concerned,  and,  where  goods  are  found 
damaged,  to  provide  for  their  sale — Is  not  an  inspection  law,  such  as  a  state 
may  pass,  but  a  regulation  of  commerce,  and  unconstitutional. — Foster  v. 
Port  of  New  Orleans,  94  U.  S.  246,  24  L.  Ed.  122,  reversing  (1874)  26  La.  Ann. 
105. 

[bl  (La.  1846)  The  passage  of  Act  Cong.  July  7,  1838,  c.  191,  5  Stat  304, 
providing  for  the  better  security  of  the  lives  of  passengers  on  vessels  pro- 
pelled by  steam,  being  a  legislation  upon  the  same  subject-matter,  rendered 
inoperative  the  state  statute  of  the  6th  of  March,  1834,  respecting  the  exam- 
ination of  the  machinery  on  board  of  steamboats. — Caldwell  v.  St  Louis  Per- 
petual Ins.  Co.,  1  La.  Ann.  85. 

[bbl  (La.  1884)  The  charges  Imposed  on  vessels  by  the  quarantine  laws  are 
exactions  in  compensation  for  services  rendered,  and  are  not  within  the  pro- 
hibition of  Const.  U.  S.  art  1,  §  10.— Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Board  of  Health,  36  La.  Ann.  666. 

[cl  (Mass.  1887)  An  act  authorizing  the  board  of  health  to  require  vessels 
to  be  disinfected  is  valid.— Train  v.  Boston  Disinfecting  Co.,  144  Mass,  523, 
11  N.  E.  929.  59  Am.  Rep.  113. 

[d]  (Mo.  1853)  The  ordinance  of  the  city  of  St.  Louis  which  prescribes  that 
boats  coming  from  below  Memphis,  having  had  on  board,  at  any  time  during 
the  voyage,  more  than  a  specified  number  of  passengers,  should  remain  in 
quarantine  not  less  than  48  hours  nor  more  than  20  days,  does  not  conflict 
with  the  exclusive  right  to  regulate  commerce  which  Is  reserved  to  congress 
by  the  constitution  of  the  United  States.— City  of  St  Louis  v.  McCoy,  18  Mo. 
238. 
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IH  Immigrants. 

[a]  (U.  S.  1849)  The  third  section  of  the  act  of  the  legislature  of  the  com- 
monwealth of  Massachusetts,  of  the  20th  of  April,  1837,  entitled,  "An  act 
relating  to  alien  passengers/*  providing  that  no  alien  passengers  (except  those 
likely  to  become  paupers,  who  are  prohibited,  in  another  section,  from  being 
landed  unless  a  bond  is  given  to  secure  the  city,  town,  or  state  against  their 
support)  shall  be  landed  until  the  sum  of  two  dollars  is  paid  to  the  boarding 
officer  for  each  passenger  so  landing,  is  repugnant  to  the  constitution  and 
laws  of  the  United  States,  and  therefore  void. — Norris  v.  City  of  Boston,  48 
U.  S.  (7  How.)  283,  12  L.  Ed.  702. 

[b]  (U.  S.)  Acts  La.  1842,  No.  123,  providing  that  no  free  negro  shall  come 
into  the  state  on  board  any  vessel  as  one  of  the  crew  or  as  a  passenger,  and 
declaring  that  any  such  negro  thus  coming  in  shall  be  imprisoned  and  de- 
tained until  the  vessel  Is  again  ready  to  proceed  to  sea,  when  the  master  of 
the  vessel  shall  be  liable  for  all  costs  and  expenses,  is  void,  as  an  interference 
by  the  state  with  navigation  in  the  United  States. — (1844)  The  Cynosure,  Fed. 
Cas.  No.  3,529  [1  Spr.  88J;  (1859)  The  William  Jarvis,  Fed.  Gas.  No.  17,097  [1 
Spr.  485]. 

[cl  (U.  S.  1893)  The  detention  and  disinfection  of  immigrants  by  order  of 
a  state  board  of  health,  with  the  purpose  of  preventing  Infectious  disease,  is 
not  a  regulation  of  foreign  commerce  by  a  state,  within  the  meaning  of  the 
prohibition  in  Const.  U.  S.  art.  1,  $  8.— Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co. 
v.  Milner  (C.  C.)  57  Fed.  276. 

[d]  (Cat  1862)  Immigration,  either  temporary  or  permanent,  is  an  essential 
ingredient  of  intercourse  and  traffic,  and  the  power  to  regulate  commerce 
lodged  by  the  constitution  in  the  general  government  implies  the  power  to 
regulate  both  as  to  persons  and  as  to  goods,  and  its  exercise  cannot  be  inter- 
fered with  by  any  state. — Lin  Sing  v.  Washburn,  20  Cal.  534. 

[e]  (Cal.  1894)  Act  March  20,  1891  (St.  1891,  p.  185),  intended  to  prohibit 
Chinese  from  coming  into  the  state,  and  to  prescribe  the  terms  on  which 
those  residing  in  the  state  may  remain  or  travel  between  different  points  in 
the  state,  is  in  conflict  with  Const  U.  S.  art.  1,  $  8,  giving  the  general  govern- 
ment authority  to  regulate  commerce  with  foreign  nations,  and  is  void. — Ex 
parte  Ah  Cue,  101  Cal.  197,  35  Pac.  556;  Ex  parte  Lippman,  35  Pac.  557. 

[fl  (La.  1874)  Section  2  of  the  immigration  law,  enacted  March,  1869,  and 
re-enacted  in  Rev.  St.  1870,  ft  1722,  is  not  in  conflict  with  the  constitution 
of  the  United  States,  which  gives  to  congress  the  exclusive  right  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states  and  with  the 
Indian  tribes.  The  law  is  simply  a  police  regulation  adopted  by  the  state  for 
the  protection  of  its  own  citizens. — Immigration  Com'rs  v.  Brandt,  26  La. 
Ann.  29. 

[gl  (La.  1899)  Acts  1898,  No.  192,  authorizing  the  state  board  of  health  to 
prohibit  the  Introduction  of  any  person  coming  from  foreign  countries,  into 
any  locality  of  the  state,  infected  with  an  infectious  or  contagious  disease, 
does  not  violate  the  provision  of  the  federal  constitution  giving  congress 
exclusive  power  to  regulate  commerce  with  foreign  nations. — Compagnie 
Francaise  de  Navigation  a  Vapeur  v.  State  Board  of  Health,  25  South.  591,  51 
La.  Ann.  645. 

[hi  (Pa.  1850)  The  passage  of  health  and  quarantine  laws  are  within  the 
reserved  powers  of  the  state,  and  are  not  unconstitutional,  when  applied  to 
immigranta,  as  interfering  with  the  federal  rights  as  to  the  regulation  of 
commerce. — Board  of  Health  v.  Loyd,  1  Phila.  20. 

IV.  Baggage. 

[a]  (U.  S.  1880)  Under  Act  Pa.  March  25,  1850,  providing  that,  to  protect 
the  public  health,  every  vessel  arriving  from  a  foreign  port  shall  be  visited 
by  the  port  physician  at  Philadelphia  for  the  purpose  of  examining  the 
baggage  of  the  passengers  and  crew,  and  that  such  physician  "shall  receive 
and  pay  over  to  the  board  of  health  the  sum  of  fifty  cents"  for  each  person 
on  board,  the  fee  cannot  be  sustained  as  a  port  charge  for  services  rendered, 
since  the  service  is  to  the  city,  and  not  to  the  vessel. — American  S.  S.  Co.  v. 
Board  of  Health,  26  Int  Rev.  Rec.  69. 
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[W  (U.  S.  1880)  Act  Pa.  March  25,  1850,  providing  that,  to  protect  the  pub- 
lie  health,  every  vessel  arriving  from  a  foreign  port  shall  be  visited  by  the 
port  physician  at  Philadelphia  for  the  purpose  of  examining  the  baggage  of 
the  passengers  and  crew,  and  that  such  physician  "shall  receive  and  pay  over 
to  the  board  of  health  the  sum  of  fifty  cents"  for  each  person  on  board,  is  in 
violation  of  U.  S.  Const,  art.  1,  §  8,  as  an  interference  with  commerce- 
American  S.  S.  Go.  v.  Board  of  Health,  26  Int.  Rev.  Rec.  69. 

Y.  Merchandise  in  General. 

[a]  (U.  S.  1883)  Laws  Md.  1864,  c.  346,  §  41,  as  amended  by  Laws  Md. 
1870,  c.  291,  prohibits,  under  penalties,  the  export  from  the  state  of  tobacco 
raised  therein,  except  in  hogsheads  which  shall  have  been  inspected,  passed, 
and  marked  according  to  the  provisions  of  the  act,  with  the  proviso  that 
nothing  therein  "contained  shall  be  construed  to  prohibit  any  grower  of  to- 
bacco, or  any  purchaser  thereof,  who  may  pack  the  same  in  the  county  or 
neighborhood  where  grown,  from  exporting  or  carrying  out  of  this  state  any 
such  tobacco  without  having  the  same  opened  for  inspection;  but  such  to- 
bacco, so  exported  or  carried  out  of  this  state  without  inspection,  shall  in  all 
cases  be  marked  with  the  name  in  full  of  the  owner  thereof,  and  the  place 
of  residence  of  such  owner,  and  shall  be  liable  to  the  same  charge  of  outage 
and  storage  as  in  other  cases."  Held,  that  the  proviso  permitting  tobacco  to 
be  shipped  from  the  state  without  "being  opened  for  inspection"  did  not  de- 
prive the  statute  of  its  character  as  an  inspection  law,  and  render  it  ob- 
noxious to  Const.  U.  S.  art.  1,  §  8,  giving  congress  power  to  regulate  com- 
merce among  the  several  states. — Turner  v.  State,  107  U.  S.  38,  2  Sup.  Ct. 
44,  27  L.  Ed.  370. 

[b]  (U.  S.  1883)  The  Maryland  tobacco  inspection  law  provides  that  no  to- 
bacco of  the  growth  of  the  state  shall  be  passed  or  accounted  lawful  tobacco, 
unless  it  be  packed  in  hogsheads  of  a  specified  size.  With  reference  to  to- 
bacco to  be  exported,  the  further  provision  is  made  that  the  hogsheads  shall 
be  examined  by  an  officer  appointed  for  that  purpose,  to  ascertain  if  they  are 
of  the  prescribed  size,  and  that  a  tax  shall  be  paid  for  such  inspection.  Held, 
that  the  law  is  not  unconstitutional,  as  discriminating  between  the  state 
buyer  of  tobacco  and  the  purchaser  who  buys  for  the  purpose  of  transporta- 
tion to  another  state.— Turner  v.  State  of  Maryland,  107  U.  S.  38,  2  Sup.  Ct. 
44,  27  L.  Ed.  370. 

[c]  (U.  S.  1883)  Laws  Md.  1864,  c  346,  §  41,  as  amended  by  Laws  1870, 
c.  291,  requiring  tobacco  packed  for  export  to  be  inspected  and  branded,  but 
exempting  from  the  provisions  thereof  any  grower  of  tobacco  who  may  pack 
the  same  at  the  place  where  grown,  is  not  a  regulation  of  commerce. — Turner 
v.  State  of  Maryland,  107  U.  S.  38,  2  Sup.  Ct.  44,  27  L.  Ed.  370. 

[d]  (U.  S.  1891)  Act  Va.  March,  1867,  requiring  all  flour  brought  into  the 
state  to  be  inspected,  the  owner  to  pay  therefor,  and  providing  a  penalty  for 
any  person  selling  such  flour  without  inspection,  is  discriminating,  no  such 
inspection  being  required  for  flour  manufactured  in  the  state,  and  is  there- 
fore unconstitutional,  as  imposing  a  direct  burden  on  commerce  among  the 
states.— Voight  v.  Wright,  141  U.  S.  62,  11  Sup.  Ct  855,  35  L.  Ed.  638. 

[el  (U.  S.  1895)  Acts  La.  1888,  No.  147,  providing  that  the  governor  shall 
appoint  two  coal  gaugers  to  gauge  any  coal  or  coke  boat  or  barge  in  the  state, 
and  ascertain  the  number  of  bushels  in  each  load;  that  no  boat  load  of  coal 
or  coke  shall  be  sold  in  the  state  until  gauged,  etc.— when  applied  to  boat 
loads  of  coal  brought  from  a  foreign  state,  on  the  navigable  waters  of  the 
United  States,  is  not  in  conflict  with  Const.  U.  S.  art  1,  §  8,  relating  to  inter- 
state commerce. — Pittsburgh  &  S.  Ooal  Co.  v.  State  of  Louisiana,  156  U.  S. 
500,  15  Sup.  Ct  459,  39  L.  Ed.  544. 

[f]  (U.  S.  1876)  The  scope  of  inspection  laws  which  the  states  have  power 
to  pass  under  Const.  U.  S.  art  1,  §  10,  is  not  confined  to  articles  of  domestic 
produce  or  manufacture,  but  applies  also  to  articles  imported,  and  to  those 
intended  for  domestic  use. — Neilson  v.  Garza,  Fed.  Cas.  No.  10,091  [2  Woods, 
2871. 

[gl  (U.  S.  1891)  The  fact  that  Laws  La.  Ex.  Sess.  1870,  p.  156,  providing 
for  the  inspection  of  flour,  applied  only  to  the  port  of  New  Orleans,  and  that 
no  penalty  was  provided  for  its  violation,  were  matters  for  the  consideration 
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of  the  legislature  alone,  and  did  not  go  to  the  question  of  Its  validity  under 
the  federal  constitution. — Glover  v.  Board  of  Flour  Inspectors  (C.  C.)  48  Fed. 
348. 

[h]  (U.  S.  1892)  Under  the  general  powers  reserved  by  the  states  in  the 
regulation  of  its  internal  commerce,  and  to  protect  its  citizens  from  fraud, 
a  state  may  declare  that  certain  articles  shall  not  be  sold  within  its  limits 
without  inspection,  and  charge  the  cost  of  the  inspection  on  those  offering 
the  article  for  sale. — Patapsco  Guano  Co.  v.  Board  of  Agriculture  of  North 
Carolina  (C.  C.)  52  Fed.  690. 

[i]  (D.  C.  1868)  Ordinance  July  24,  1852,  of  the  city  of  Georgetown,  pro- 
Tiding  for  the  inspection  of  "every  barrel  and  half  barrel  of  flour  manu- 
factured within  this  town,  or  brought  to  the  same  for  sale,  shipment,  or  ex- 
portation," does  not  apply  to  flour  in  transit  through  the  city,  though 
transshipped  there,  and  is  therefore  not  unconstitutional  as  an  attempt  to 
regulate  commerce  between  the  states.— Corporation  of  Georgetown  v.  David- 
son, 6  D.  C.  278. 

[jl  (Ga.  1832)  Inspection  laws  may  be  constitutionally  applied,  not  only 
to  the  produce  of  the  country  to  be  exported,  but  to  imports  brought  in  for  the 
purpose  of  sale  within  the  state. — Green  v.  City  of  Savannah,  R,  M.  Charlt 
368. 

[k]  (La.  1869)  State  laws  imposing  reasonable  police  regulations  for  the 
protection  of  the  markets  against  the  sale  of  unfit  commodities,  by  means  of 
establishing  an  inspection  of  articles  offered  for  sale,  and  imposing  a  penalty 
for  offering  uninspected  goods,  do  not  infringe  the  United  States  constitution. 
—State  v.  Fosdick,  21  La.  Ann.  256. 

[1]  (La.  1871)  The  acts  of  1867  and  1868,  imposing  a  charge  for  weighing 
and  inspecting  each  bale  of  hay  brought  to  the  port  of  New  Orleans  for  sale, 
irrespective  of  the  state  or  place  where  the  hay  is  made,  do  not  involve  a 
regulation  of  commerce  between  the  states,  nor  do  they  operate  to  lay  an 
impost  or  duty  upon  imports  or  exports;  and  they  are  not  in  violation  of  the 
constitution  of  the  United  States,  upon  either  of  those  grounds. — Hay  In- 
spectors v.  Pleasants,  23  La.  Ann.  349. 

[m]  (La.  1889)  Act  No.  147  of  1888,  providing  that  no  boat  load  of  coal  or 
coke  shall  be  sold  in  the  state  until  it  has  been  inspected,  and  fixing  the  fees 
for  gauging  and  regauging  which  are  required  to  be  paid  by  the  seller,  is 
not  a  regulation  of  commerce,  nor  does  it  lay  an  impost  duty,  within  the 
meaning  of  the  constitution  of  the  United  States. — State  v.  Pittsburg  &  S. 
Coal  Co.,  41  La.  Ann.  465,  6  South.  220. 

[n]  (Md.  1880)  The  charge  of  outage,  to  reimburse  the  state  of  Maryland 
for  expenses  incurred  in  inspecting  tobacco,  and  in  consideration  of  the 
storage  of  such  tobacco,  is  in  the  nature  of  an  inspection  duty,  within  the 
meaning  of  the  U.  S.  constitution. — Turner  v.  State,  55  Md.  240. 

[o]  (Mass.  1880)  Gen.  St.  c.  49,  §8  122,  124,  relating  to  the  inspection  and 
sale,  in  that  state,  of  lime  Imported  from  Maine,  is  void,  as  repugnant  to 
Const.  U.  S.  art  1,  ft  8,  giving  to  congress  the  power  to  regulate  commerce 
among  the  several  states. — Higgins  v.  300  Casks  of  Lime,  130  Mass.  1. 

fp]  (Miss.  1875)  Laws  requiring  articles  to  be  inspected  or  weighed  and 
measured  before  being  sold  are  in  the  nature  of  police  regulations,  and,  if 
reasonable,  are  not  a  restraint  upon  commerce. — Gaines  v.  Coates,  51  Miss.  335. 
[q]  (N.  Y.  1843)  The  ordinance  of  the  city  of  New  York  against  selling 
pressed  hay  without  inspection  is  void.— City  of  New  York  v.  Nichols,  4 
Hill,  209. 

[r]  (S.  C.  1823)  A  city  ordinance  requiring  the  measurement  by  an  in- 
spector of  coal  sold  within  the  city,  and  allowing  him  a  fee  therefor,  is  not, 
as  applied  to  Imported  coal,  repugnant  to  the  provision  of  the  federal  con- 
stitution giving  congress  the  power  to  regulate  commerce  with  foreign  na- 
tions or  among  the  several  states. — City  Council  of  Charleston  v.  Rogers,  2 
AfcCord,  495,  13  Am.  Dec.  751. 

VI.  Fertilizers. 

[a]  (U.  S.  1898)  Act  N.  C.  Jan.  21,  1891,  imposing  an  inspection  tax  of  25 
cents  per  ton  on  fertilizers,  is  not  so  excessive  as  to  make  the  act  a  mere 
levying  law,  obnoxious  to  the  objection  of  being  an  unwarrantable  interfer- 


Digitized  by  VjOOQ  IC 


196  59  C.  C.  A.  REPORTS. 

ence  with  interstate  commerce. — Patapsco  Guano  Co.  v.  Board  of  Agriculture 
of  North  Carolina,  18  Sup.  Ct  862,  171  U.  S.  345. 

[b]  (U.S.  1892)  A  state  tonnage  tax  on  fertilizers  to  defray  inspection 
expenses  will  not  be  declared  unconstitutional,  on  the  ground  that  it  ex- 
ceeds the  actual  cost  of  inspection,  when  such  excess  does  not  manifest  a 
purpose  to  evade  constitutional  inhibitions;  and  a  federal  court  will  not  go 
into  the  examination  of  the  question  of  excess,  except  to  decide  whether 
the  tax  is  only  colorably  an  inspection  charge,  or  a  charge  of  a  kindred 
nature. — Patapsco  Guano  Co.  v.  Board  of  Agriculture  of  North  Carolina  (C. 
C.)  52  Fed.  690. 

[c]  (Ky.  1893)  Act  April  13,  1886,  entitled  "An  act  to  regulate  the  sale 
of  fertilizers,  and  to  protect  agriculturists  in  the  purchase  and  use  of  the 
same/'  requires  samples  of  fertilizers  to  be  furnished  to  the  director  of  the 
agricultural  experiment  station  for  analysis,  and  a  label  stating  the  result 
of  such  analysis  to  be  attached  by  dealers  to  each  package  sold.  Held  that, 
since  the  main  object  of  the  statute  is  the  protection  of  farmers  against 
fraud  in  the  sale  of  commercial  fertilizers,  and  the  fees  imposed  are  merely 
in  furtherance  of  that  object,  the  statute  does  not  violate  the  provision  of 
the  federal  constitution  against  the  levy  of  an  impost  on  interstate  com- 
merce beyond  what  is  necessary  to  insure  inspection. — Vanmeter  v.  Spurrier, 
94  Ky.  22,  21  S.  W.  337. 

[d]  (N.  C.  1890)  Code,  8  2190,  as  amended  by  Act  March  7,  1877,  §  8,  de- 
clares that  no  commercial  fertilizers  shall  be  sold  or  offered  for  sale  until  the 
manufacturer  or  Importer  obtain  a  license  from  the  treasurer  of  the  state, 
for  which  shall  be  paid  a  privilege  tax  of  $500  per  annum  for  each  separate 
brand.  Sections  22  and  23  appropriate  the  revenues  arising  from  the  tax  to 
an  Industrial  association  and  other  purposes.  Held,  that  the  statute  is  an 
interference  with  interstate  commerce. — American  Fertilizing  Co.  v.  North 
Carolina  Board  of  Agriculture  (C.  C.)  43  Fed.  609,  11  L.  R.  A.  179. 

[e]  (N.  C.  1896)  The  tax  of  25  cents  a  ton  Imposed  upon  fertilizers  by 
Code  1883,  §  2190  (as  amended,  Laws  1891,  c.  9),  to  defray  the  expense  of 
inspection,  is  not  in  itself  so  unreasonable  or  excessive  as  to  show  a  purpose 
to  evade  the  inhibition  of  the  federal  constitution  (article  1,  §  8,  cL  3)  against 
the  taxation  of  imports  by  the  states. — State  v.  Oaralelgh  Phosphate  &  Fer- 
tilizer Works,  25  S.  B.  795,  119  N.  C.  120. 

VIL  Intoxicating  Liquors. 

[a]  (U.  S.  1897)  A  statute  absolutely  prohibiting  the  Importation  by  citi- 
zens for  their  own  use  of  intoxicating  liquors,  without  regard  to  the  ques- 
tion of  their  purity,  is  not  an  inspection  law  because  it  provides  for  the 
examination  by  a  state  chemist  of  all  liquors  sold  in  the  state. — Scott  v. 
Donald,  17  Sup.  Ct  265,  165  U.  S.  58,  41  L.  Ed.  632;    Gardner  v.  Same,  Id. 

[b]  (U.  S.  1903)  In  Act  Mo.  May  4,  1899  (Sess.  Laws  1899,  p.  228),  pro- 
viding for  the  inspection  of  beer  and  other  malt  liquors,  section  5,  which 
requires  every  person  or  corporation  who  shall  receive  for  sale  or  offer  for 
sale  any  beer  or  other  malt  liquors  other  than  those  manufactured  in  the 
state  before  offering  the  same  for  sale  to  notify  the  inspector,  who  shall  in- 
spect and  label  the  same,  etc.,  reasonably  construed,  has  no  application  to 
the  case  where  beer  manufactured  outside  of  the  state  is  shipped  through 
it  for  sale  in  another  state,  nor  to  such  shipment  into  the  state  to  a  ware- 
house of  the  shipper  used  merely  for  convenience  in  distributing  beyond  the 
limits  of  the  state.— Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  144. 

[c]  (U.S.  1903)  The  provision  of  such  act  that  beer  made  in  the  state 
and  exported  for  sale  outside  of  it  shall  be  inspected  without  charge  Is  one 
with  which  a  foreign  manufacturer  has  no  concern,  and  does  not  create  an 
illegal  discrimination  against  him,  the  inspection  fee  being  charged  alike  on 
all  beer  sold  in  the  state,  whether  made  therein  or  outside.— Pabst  Brewing 
Co.  v.  Crenshaw,  120  Fed.  144. 

[d]  (U.  S.  1903)  It  is  not  within  the  police  powers  of  a  state  to  subject 
an  article  of  interstate  commerce  passing  through  the  state,  or  which  may 
be  temporarily  stored  therein  for  distribution  to  purchasers  in  other  states, 
to  exactions  either  in  the  way  of  taxes  or  inspection  fees,  and  a  bill  by  a 
manufacturer  of  beer  in  another  state  alleging  that  such  inspection  law  is 
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construed  by  the  state  officers  to  require  the  Inspection  of  beer  shipped  into 
the  state  by  complainant  and  there  stored  In  its  warehouses  for  convenience 
of  distribution  until  it  shall  be  there  sold  and  forwarded  in  the  original 
packages  to  the  purchasers  in  other  states,  and  that  complainant  is  required 
under  penalty  of  prosecution  to  pay  the  fees  for  such  inspection,  states  a 
cause  of  action  for  an  Injunction. — Pabst  Brewing  Co.  v.  Crenshaw,  120 
Fed.  144. 

[e]  (U.  S.  1903)  Such  act,  dealing  as  it  does  with  liquors,  which  when 
shipped  into  a  state  as  an  article  of  interstate  commerce  are  specially  sub- 
jected to  the  police  regulations  of  the  state  by  the  Wilson  act  (Act  Aug.  8, 
1890,  c  728,  26  Stat.  313  [U.  S.  Comp.  St  1901,  p.  3177]),  cannot  be  held  to 
impose  an  unconstitutional  burden  upon  Interstate  commerce,  because  the 
fees  for  inspection  fixed  therein,  which  are  paid  into  the  state  treasury,  may 
amount  to  more  than  the  cost  of  the  inspection. — Pabst  Brewing  Co.  v.  Cren- 
shaw, 120  Fed.  144. 

(fj  (Cal.  1861)  The  act  of  May  3,  1852,  providing  for  the  appointment  of  a 
gauger  in  San  Francisco,  is  not  unconstitutional  as  interfering  with  the 
regulation  of  commerce. — Addison  v.  Saulnier,  19  Cal.  82. 

VIII.  Liyb  Stock  in  General. 

fa]  (U.  S.  1901)  The  Idaho  sheep  quarantine  act  of  March  13,  1899,  author- 
izing the  governor,  when  he  has  reason  to  believe  that  there  is  an  epidemic 
infectious  disease  of  sheep  in  localities  outside  the  state,  to  investigate  the 
matter,  and,  if  he  finds  that  the  disease  exists,  to  make  a  proclamation  de- 
claring such  localities  infected  and  prohibiting  the  introduction  therefrom  of 
sheep  into  the  state,  except  under  such  restrictions  as,  after  consultation 
with  the  state  sheep  inspector,  he  may  deem  proper,  is  within  the  police 
power  of  the  state,  and  is  not  in  violation  of  the  federal  constitution  as  a 
regulation  of  interstate  commerce.  Judgment,  State  v.  Rasmussen  (1900)  59 
Pac.  933,  affirmed.— Rasmussen  v.  Idaho,  21  Sup.  Ct  594,  181  U.  S.  198,  45 
L.  Ed.  820. 

[b]  (U.  S.  1902)  No  unconstitutional  burden  on  interstate  commerce  is 
made  by  the  provisions  of  Sess.  Laws  Colo.  1885,  p.  335,  prohibiting  the  im- 
porting of  cattle  from  south  of  the  thirty-sixth  parallel  of  north  latitude  be- 
tween April  1st  and  November  1st,  unless  first  kept  for  90  days  at  some 
place  north  of  that  parallel,  or  unless  a  certificate  of  freedom  from  con- 
tagious or  infectious  disease  has  been  obtained  from  the  state  veterinary 
sanitary  board.  Judgment  68  Pac.  228,  anlrmed. — Reid  v.  People  of  Colo- 
rado, 23  Sup.  Ct  92,  187  U.  S.  137,  47  U  Ed.  108. 

[c]  (U.  S.  1902)  Sess.  Laws  1885,  p.  335,  $  2,  making  it  unlawful  for  any 
person  to  bring  into  the  state  any  cattle  from  a  state  south  of  the  thirty- 
sixth  parallel  of  north  latitude,  unless  first  held  at  a  point  north  of  that 
parallel  for  at  least  90  days,  or  unless  a  bill  of  health  is  procured  from  the 
state  sanitary  board,  and  requiring  the  person  to  pay  the  expense  of  the 
inspection,  is  not  a  regulation  of  interstate  commerce,  as,  at  most  it  only 
indirectly  affects  it,  and  is  not  in  conflict  with  Fed.  Const,  art  1,  §  8,  subd. 
3,  conferring  on  congress  power  to  regulate  interstate  commerce. — Reid  v. 
People,  68  Pac.  228,  29  Colo.  333,  Judgment  anlrmed  23  Sup.  Ct.  92,  187  U. 
S.  137,  47  L.  Ed.  108. 

fd]  (U.  S.  1902)  The  subject  of  transportation  of  cattle  from  one  state  to 
another  is  not  so  far  covered  by  the  provisions  of  the  animal  industry  act 
(Act  May  29,  1884,  c.  60,  23  Stat.  31  [U.  S.  Comp.  St.  1901,  p.  299]),  for  the 
investigation  and  suppression  of  diseases  of  cattle,  or  those  relating  to  the 
exportation  of  diseased  cattle  to  ports  in  foreign  countries  and  the  trans- 
portation between  the  states  of  live  stock  known  to  be  diseased,  as  to  pre- 
clude the  enactment  of  Sess.  Laws  Colo.  1885,  p.  335,  prohibiting  the  im- 
portation of  cattle  from  south  of  the  thirty-sixth  parallel  of  north  latitude 
between  April  1st  and  November  1st,  unless  first  kept  for  90  days  at  some 
place  north  of  that  parallel,  or  unless  a  certificate  of  freedom  from  con- 
tagious or  infectious  disease  has  been  obtained  from  the  state  veterinary 
sanitary  board.  Judgment,  68  Pac.  228,  anlrmed.— Reid  v.  People  of  Colo- 
rado, 23  Sop.  Ct  92,  187  U.  S.  137,  47  L.  Ed.  10& 
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[e]  (U.  S.  1902)  Though  a  person  desiring  to  bring  cattle  into  the  state  has 
procured  a  certificate  of  the  agent  of  the  national  bureau  of  animal  industry, 
he  cannot  bring  the  cattle  into  the  state  without  procuring  a  certificate  from 
the  state  inspectors,  the  federal  law  not  declaring  that  the  state  might  not 
exact  such  a  certificate  from  its  own  authorities. — Reid  v.  People,  68  Pac  22S, 
29  Colo.  333,  judgment  affirmed  23  Sup.  Ct  92,  187  XL  S.  137,  47  L.  Ed.  108. 

[f]  (U.  S.  1902)  Sess.  Laws  1885,  p.  335,  §  2,  making  it  unlawful  for  any 
person  to  bring  into  the  state  any  cattle  from  a  state  south  of  the  36° 
parallel  of  north  latitude,  unless  first  held  at  a  point  north  of  that  parallel 
for  at  least  90  days,  or  unless  a  bill  of  health  is  procured  from  the  state  sani- 
tary board,  and  requiring  the  person  to  pay  the  expense  of  the  inspection,  is 
not  in  conflict  with  the  animal  industry  act  passed  by  congress  (Act  May 
29,  1884,  c.  GO,  23  Stat.  31  [U.  S.  Comp.  St.  1901,  p.  299]),  to  prevent  the 
spread  of  diseases  among  domestic  animals,  or  the  regulations  prescribed  by 
the  secretary  of  agriculture  for  the  execution  of  the  act;  the  congressional 
act  not  assuming  an  exclusive  regulation  of  the  subject,  and  the  state  law, 
in  effect,  merely  prescribing  the  regulations  adopted  by  the  federal  govern- 
ment.—Reid  v.  People,  68  Pac.  228,  29  Colo.  333,  judgment  anlrmed  23  Sup. 
Ct.  92,  187  U.  S.  137,  47  L.  Ed.  108. 

[g]  (U.  S.  1903)  The  Idaho  sheep  quarantine  act  of  March  13,  1899  (Sess. 
Laws  1899,  p.  452),  provides  that  whenever  the  governor  has  reason  to  believe 
that  scab  or  any  other  infectious  disease  of  sheep  has  become  epidemic  in 
certain  localities  outside  the  state  he  must,  by  proclamation,  designate  snch 
localities,  and  prohibit  the  importation  from  them  of  any  sheep  into  the  state, 
except  under  such  restrictions  as,  after  consultation  with  the  sheep  inspector, 
he  may  deem  proper.  Held,  that  a  bill  by  sheep  owners,  alleging  that  defend- 
ants, acting  under  a  proclamation  issued  by  the  governor  under  such  act 
prohibiting  the  importation  of  any  sheep  from  an  adjoining  county  in  another 
state  for  the  period  of  40  days,  prevented  complainants  from  driving  their 
sheep  across  the  line  into  Idaho  for  pasturage  on  their  own  and  the  public 
lands  within  the  state  as  they  were  accustomed  to  do  each  spring,  and  for 
shipment  to  market,  stated  a  cause  of  action  for  equitable  relief  by  injunc- 
tion, where  it  also  alleged  that  such  sheep  were  free  from  disease,  and  had 
been  so  found  by  the  United  States  inspectors;  that  there  was  no  infectious 
disease  epidemic  on  the  range  where  they  were  or  had  been;  and  that  the 
reasons  stated  In  the  proclamation  for  such  prohibition  were  false  and  ground- 
less, and  were  based  on  statements  made  by  defendants  and  others  for  the 
purpose  of  excluding  sheep  of  other  owners,  and  securing  a  monopoly  of  the 
grazing  on  the  public  lands  within  the  state;  and  where  it  also  showed  that 
the  exclusion  would  work  irreparable  injury  to  complainants.— Smith  v. 
Lowe,  121  Fed.  753. 

[hi  (Idaho,  1897)  Laws  1897,  p.  115,  ft  14,  concerning  the  appointment  of  a 
sheep  inspector,  etc.,  and  Laws  1897,  p.  115,  §§  4,  6,  amendatory  thereof,  de- 
claring It  to  be  unlawful  to  bring  sheep  into  this  state  without  first  having 
them  dipped,  place  restriction  upon  interstate  commerce,  and  are  repugnant 
to  Const.  U.  S.  art.  1,  §  8.— State  v.  Duckworth,  51  Pac.  456,  39  L.  R.  A.  365. 

[i]  (Okl.  1893)  St.  c.  3,  art.  1,  which  provides  for  the  inspection  of  all  stock 
driven  Into  Beaver  county,  and  requires  the  inspector  to  collect  specified  fees 
per  head  from  the  owner  or  person  in  charge,  and  imposes  penalties  for 
failure  to  comply  with  certain  provisions  of  the  act,  is  in  conflict  with  Const. 
U.  S.  art.  1,  §  8,  which  provides  that  "congress  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states,"  etc. — Farris 
v.  Henderson,  1  Okl.  384,  33  Pac.  380. 

[j]  (Tex.  1899)  Rev.  St.  1895,  tit.  102,  c.  7,  giving  the  livestock  sanitary 
commission  authority  to  prohibit  the  importation  of  cattle  into  the  state  on 
the  ground  that  infectious  disease  has  broken  out  among  the  cattle  of  such 
other  state,  is  not  unconstitutional  as  an  interference  with  interstate  com- 
merce.—St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Smith,  49  S.  W.  627. 

IX.  Dre88bd  Meats  and  Animals  to  be  Slaughtered. 
[al  (U.  S.  1889)    Gen.  Laws  Minn.  1889,  p.  51,  c.  8,  which  prohibits  the  sale 
of  dressed  meat  within  any  municipal  division  of  the  state  unless  the  animal 
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was  inspected  there  within  24  hours  before  it  was  slaughtered,  and  makes  its 
violation  a  misdemeanor,  though  it  purports  to  be  for  the  protection  of  the 
public  health,  in  effect  prohibits  the  importation  of  meats  slaughtered  in 
other  states,  whose  citizens  cannot  reasonably  conform  to  the  mode  of  inspec- 
tion prescribed;  and  hence  it  is  in  violation  both  of  that  clause  of  the  consti- 
tution vesting  in  congress  the  power  to  regulate  interstate  commerce,  and  of 
that  declaring  that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states. — State  t.  Barber,  136  U.  S. 
313,  10  Sup.  Ct  862,  34  L.  Ed.  466,  affirming  (C.  C.  1889)  39  Fed.  641. 

[b]  (U.  S.  1890)  Acts  Va.  1889-90,  p.  63,  c.  80,  which  prohibits  the  offering 
for  sale  of  fresh  meat  at  places  100  miles  or  more  distant  from  the  place  of 
slaughter,  unless  it  has  been  inspected  by  the  local  authorities,  for  which  in- 
spection the  owner  of  the  meat  is  to  pay  one  cent  per  pound,  is  in  effect  a 
prohibition  on  the  sale  in  Virginia  of  fresh  meat,  although  entirely  whole- 
some, if  from  animals  slaughtered  100  miles  or  over  from  the  place  of  sale; 
and,  though  enacted  under  the  guise  of  the  police  power  of  the  state,  as  a 
means  of  protecting  its  citizens  from  unwholesome  meats,  the  act  Is  uncon- 
stitutional, as  being  a  regulation  in  restraint  of  interstate  commerce. — Brim- 
mer v.  Rebman,  138  U.  S.  78,  11  Sup.  Ct  213,  36  L.  Ed.  862,  affirming  In  re 
Rebman  (C.  C.)  41  Fed.  867. 

[c]  (U.  S.  1890)  The  act,  being  a  burden  on  interstate  commerce,  is  not  to 
be  sustained  simply  because  it  applies  alike  to  the  people  of  all  states,  includ- 
ing the  people  of  Virginia.—Brimmer  v.  Rebman,  138  U.  S.  78,  11  Sup.  Ct  213, 
35  L.  Ed.  862,  affirming  (O.  C.  1890)  41  Fed.  867. 

[dl  (U.  S.  1890)  Since  the  act,  by  reason  of  the  onerous  inspection  fee, 
goes  far  beyond  the  purpose  of  legitimate  inspection  to  determine  quality 
and  quantity,  and  practically  prevents  citizens  of  distant  states,  dealing  in 
fresh  meat,  from  coming  into  competition  on  terms  of  equality  with  local 
dealers  in  Virginia,  the  supreme  court  will  not  assume,  for  the  purpose  of 
sustaining  the  act,  that  fresh  meat  will  or  may  become  unwholesome  if 
transported  100  miles  or  more  from  the  place  where  slaughtered  before  it  Is 
offered  for  sale.— Brimmer  v.  Rebman,  138  U.  S.  78,  11  Sup.  Ct.  213,  35  L. 
Ed.  862,  affirming  (C.  C.  1890)  41  Fed.  867. 

[e]  (U.  S.  1889)  Act  Minn.  April  16,  1889,  prohibiting  the  sale  within  the 
state  of  dressed  meat  unless  the  animal  from  which  it  was  taken  was  in- 
spected by  local  inspectors  appointed  thereunder  within  24  hours  before 
slaughter,  having  the  effect  of  excluding  from  sale  all  dressed  meats  from 
animals  slaughtered  outside  of  the  state,  is  not  a  lawful  exercise  of  the  police 
power  of  the  state,  and  is  unconstitutional,  as  invading  the  power  of  congress 
to  regulate  interstate  commerce,  and  as  abridging  the  privileges  and  im- 
munities of  the  citizens  of  other  states.— Swift  v.  Sutphin  (C.  C.)  39  Fed.  630; 
In  re  Barber,  Id.  641. 

[f]  (U.  S.  1889)  A  state  act  requiring  the  inspection  of  animals  before 
slaughter  is  invalid,  as  an  infringement  on  the  power  of  congress  to  regulate 
commerce. — Harvey  V.  Huffman,  39  Fed.  646. 

[gl  (U.  S.  1889)  A  state  act  requiring  the  inspection  of  animals  before 
slaughter  Is  invalid,  as  a  discrimination  against  the  citizens  of  other  states. — 
Harvey  v.  Huffman,  39  Fed.  646. 

[h]  (U.  S.  1889)  Ordinances  619  and  620  of  the  city  of  Topeka,  in  regard 
to  meat  inspection,  providing  that  the  animal  must  be  inspected  before 
slaughtering,  and  must  be  slaughtered  within  one  mile  of  the  city  limits,  the 
effect  of  which  Is  to  exclude  dressed  meat  brought  from  a  distance,  are  un- 
constitutional, as  interfering  with  free  commerce  between  the  states. — Ex 
parte  Kieffer  (C.  C.)  40  Fed.  399. 

[11  (Colo.  1892)  Act  March  21,  1889,  which  requires  the  inspection,  before 
slaughter,  of  certain  animals  intended  for  human  food,  is  in  violation  of  the 
constitution  of  the  United  States  in  so  far  as  such  act  provides  that  fresh 
meats,  sound,  healthy,  and  fit  for  human  food,  cannot  lawfully  be  shipped 
into  this  state  to  be  sold  except  on  condition  that  the  animals  from  which 
such  meats  have  been  taken  shall  have  been  inspected  and  certified  within 
48  hours  before  slaughtering,  as  provided  by  said  statute. — Schmidt  v.  People, 
18  Colo.  78,  31  Pac,  498. 
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[J]  and.  1890)  Acts  1889,  p.  150,  entitled  "An  act  for  the  protection  of  the 
public  health  by  the  promoting  of  the  growth  and  sale  of  healthy  cattle  and 
sheep,  making  it  a  misdemeanor  to  sell  the  same  without  inspection  before 
slaughter  within  this  state,  and  to  authorize  cities  to  appoint  inspectors,"  la 
in  violation  of  the  constitution  of  the  United  States.— State  v.  Klein,  126  Ind. 
68,  25  N.  E.  873. 

[k]  (Minn.  1889)  Act  April  16,  1889,  prohibiting  the  sale  within  the  state 
of  dressed  meat  unless  the  animal,  within  24  hours  before  slaughter,  was 
Inspected  by  state  officials,  was  invalid,  as  usurping  the  power  of  congress  to 
regulate  interstate  commerce—In  re  Christian,  39  Fed.  636. 


(123  Fed.  396.) 

IDAHO  MIN.  &  MILL.  CO.  et  al.  v.  DA  Via 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  18,  1903.) 

No.  894. 

1.  Appeal— Findings— Review— Equity  Proceedings. 

Findings  of  the  trial  court  in  a  proceeding  in  equity  to  foreclose  a 
labor  lien  will  not  be  reversed  on  appeal,  unless  they  are  clearly  er- 
roneous, or  there  is  a  preponderance  of  evidence  against  them. 

ft.  Mines— Services  op  Foreman  and  Watchman— Lien. 

A  person  employed  as  foreman  and  watchman  of  a  mine  does  not 
perform  services  of  a  professional  or  supervisory  character,  so  as  to  pre- 
clude him  from  being  entitled  to  a  lien  for  his  services,  under  Sess.  Laws 
Idaho  1893,  p.  49,  §  1,  providing  that  every  person  performing  labor  In 
any  mine  shall  have  a  lien  thereon  for  such  labor. 

8.  Same— Filing  op  Lien— Termination  of  Labor. 

Under  Sess.  Laws  Idaho  1895,  p.  48,  $  6,  providing  that  every  laborer 
claiming  a  Hen  for  services  performed  In  a  mine  must,  within  60  days 
after  the  performance  of  the  labor,  file  for  record  a  claim  containing  a 
statement  of  his  demand,  the  fact  that  it  was  not  shown  that  a  claimant 
had  ceased  to  perform  his  duties  at  the  time  of  the  filing  of  his  claim 
for  lien  did  not  invalidate  his  claim. 

4  Same— Designation  op  Property. 

Sess.  Laws  Idaho  1893,  p.  51,  $  7,  relating  to  laborers'  liens,  provides 
that,  In  every  case  In  which  one  claim  is  filed  against  two  or  more 
mines,  the  person  filing  such  claim  must  designate  the  amount  due  him 
on  each  of  the  mines;  otherwise,  the  lien  of  such  claim  will  be  postponed 
to  other  liens.  Held  that,  where  several  claims  and  locations  were  owned 
and  operated  as  one  mine,  as  against  the  parties  so  uniting  them,  they 
would  be  treated  as  a  single  claim,  and  hence  a  lien  for  services  was  not 
ineffective  for  failure  to  describe  the  particular  claim  relative  to  which 
the  services  were  rendered. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho. 

This  action  was  commenced  in  the  district  court  of  the  state  of  Idaho,  in 
and  for  Elmore  county,  but  upon  the  petition  of  the  defendants  was  removed 
to  the  United  States  Circuit  Court  for  the  District  of  Idaho;  the  Jurisdiction 
of  that  court  attaching  by  reason  of  the  diverse  citizenship  of  the  parties. 
The  plaintiff  (appellee  herein)  alleged  that  he  was  employed  by  the  defendant 
corporation  on  August  1,  1887,  as  foreman  of  certain  mines  owned  and  oper- 
ated by  it  in  Elmore  county,  Idaho,  at  an  agreed  sum  of  $150  per  month 
wages;  that  he  continuously  performed  work  and  labor  in  such  capacity  in 
and  upon  the  mining  premises  of  the  defendant  corporation  down  to  the  time 
of  filing  the  bill,  namely,  nine  years  and  eight  months,  for  which  services 
there  was  due  him  $17,400,  of  which  he  had  been  paid  $9,200,  leaving  a 

?  2.  See  Mines  and  Minerals,  vol.  34,  Cent  Dig.  §  234. 
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balance  alleged  to  be  due  and  owing  of  $8,200.  The  plaintiff  further  alleged 
that  be  had  filed  his  claim  of  lien  within  the  time  required  by  the  statutes 
of  Idaho;  also  that  the  defendant  Frank  P.  Ray  bad  or  claimed  to  have  some 
interest  in  said  mining  premises,  but  plaintiff  alleged  that  such  interest  was 
subsequent  to  his  own;  and  he  prayed  that  his  lien  be  foreclosed,  and  the 
property  therein  mentioned  be  sold,  and  the  proceeds  be  paid  to  him,  with 
judgment  in  his  favor  for  any  deficiency.  The  answer  of  the  defendants 
admitted  the  original  employment  of  the  plaintiff  by  the  defendant  corpora- 
tion at  the  sum  of  $150  per  month,  but  alleged  that  in  August,  1889,  it  closed 
its  mine  and  mill,  and  did  not  thereafter  employ  any  one  at  said  premises 
but  the  plaintiff,  who  from  that  time  on  worked  merely  as  watchman,  at 
the  agreed  salary  of  $75  per  month.  It  is  alleged  that  the  plaintiff  has  been 
paid  in  full  the  amount  due  him  for  all  said  services.  The  defendant  Ray. 
answering  specially,  denies  that  he  has  any  interest  in  the  property  in  ques- 
tion other  than  as  stockholder.  The  court  found  that  the  plaintiff  was  en- 
titled to  the  sum  of  $150  per  month  from  August,  1887,  to  January  1,  1890, 
and  to  $75  per  month  from  that  time  to  May  1,  1897,  making  a  total  amount 
earned  by  the  plaintiff  of  $10,900,  of  which  $9,200  had  been  paid,  leaving  a 
balance  due  of  $1,700,  for  which  judgment  was  given,  with  interest  The 
lien  was  found  to  be  valid,  and  the  property  ordered  sold  in  accordance  with 
the  prayer  of  the  complaint  From  this  judgment  the  case  is  appealed  to 
this  court 

Wyman  &  Wyman,  for  appellants. 
Hawley  &  Puckett,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  findings  of  the  court  below  are  assigned  as  error.    Upon  the 
hearing  before  the  commissioner,  the  defendants  (appellants)  appeared 
by  counsel  and  cross-examined  the  plaintiff's  witnesses,  but  no  testi- 
mony was  offered  on  behalf  of  the  defendants.     The  findings  of  the 
court  were  therefore  based  upon  the  evidence  introduced  by  the  plain- 
tiff.    From  this  it  appears  that  the  plaintiff  entered  into  the  employ 
of  the  defendant  mining  company  as  foreman,  on  August  I,  1887, 
at  $150  per  month,  and  that  he  remained  in  such  employ,  in  some 
capacity,  until  the  time  of  bringing  the  present  suit.     The  employ- 
ment of  the  plaintiff  is  admitted  by  the  defendants,  but  the  amount 
of  wages  to  be  paid  per  month  is  disputed ;  the  defendants  claiming 
that,  from  August,  1889,  the  plaintiff  was  employed  merely  as  watch- 
man, at  $75  per  month.     From  the  plaintiff's  own  testimony  it  is  ap- 
parent that  his  duties  were  merely  those  of  a  watchman  and  caretaker 
after  the  year  1889;  but  the  exact  time  of  the  change  of  employment, 
owing  to  the  discontinuance  of  active  work  at  the  mine,  is  not  clearly 
ascertained.     The  evidence  does  not  satisfactorily  establish  the  plain- 
tiff's claim  that  he  is  entitled  to  $150  per  month  for  the  entire  period, 
but  does  show  that  he  is  entitled  to  compensation  for  the  services 
performed  by  him  for  the  mining  company.    This  compensation  the 
court  below  found  to  be  $10,900.    The  plaintiff  admits  having  re- 
ceived $9,200,  which  would  leave  a  balance  of  $1,700  still  due  to  the 
plaintiff. 

While  in  an  equity  proceeding  of  this  character  an  appeal  practical- 
ly affords  the  litigants  a  retrial  of  the  questions  presented,  neverthe- 
less the  findings  of  fact  made  by  the  trial  court  will  be  accorded  great 
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weight.  The  appellate  court  will  not  usually  disturb  them,  unless 
they  are  ctearly  erroneous,  or  there  is  a  preponderance  of  evidence 
against  them.  In  the  present  case  there  is  nothing  in  the  record  to 
justify  us  in  saying  that  the  findings  are  erroneous.  Such  evidence 
as  does  appear  supports  the  findings,  and  they  will  therefore  be  ac- 
cepted as  true. 

The  trial  court  also  found  that  the  miner's  lien  filed  by  the  plain- 
tiff against  the  mining  property  of  the  defendants  was  valid,  and  or- 
dered its  foreclosure.  It  is  contended  by  the  defendants  that  this 
claim  of  lien  was  prematurely  filed,  in  that  the  plaintiff  had  not  ceased 
to  labor  upon  the  premises  at  the  time  of  filing  the  same,  and  that 
the  property  therein  sought  to  be  affected  by  the  lien  is  not  suffi- 
ciently identified  or  described ;  that  by  reason  of  the  failure  to  comply 
with  the  statutory  requirements  in  these  particulars  the  lien  was  not 
valid. 

The  laws  of  Idaho  provide  (Sess.  Laws  1893,  p.  49,  and  Sess.  Laws 
1895,  P-  48): 

"Section  1.  Every  person  performing  labor  upon  or  furnishing  materials  to 
be  used  in  the  construction,  alteration  or  repair  of  any  mining  claim,  bundl- 
ing, wharf,  bridge,  ditch,  dike,  flume,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  aqueduct  to  create  hydraulic  power  or  any  other  structure,  or 
who  performs  labor  in  any  mine  or  mining  claim,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  materials  furnished.  *  *  *"  Sess.  Laws 
1893,  p.  49. 

"Sec.  6.  Every  original  contractor  claiming  the  benefit  of  this  chapter  must, 
within  ninety  days,  and  every  other  person  must,  within  sixty  days,  after 
the  completion  of  any  building,  improvement  or  structure,  or  after  the  com- 
pletion of  the  alteration  or  repair  thereof,  or  in  case  he  cease  to  labor  thereon 
before  the  completion  thereof,  then  after  he  so  ceases  to  labor  or  after  he  has 
ceased  to  labor  thereon  for  any  cause,  or  after  he  has  ceased  to  furnish 
materials  therefor,  or  after  the  performance  of  any  labor  in  a  mine  or  mining 
claim,  file  for  record  with  the  county  recorder  for  the  county  in  which  such 
property  or  some  part  thereof  is  situated,  a  claim  containing  a  statement  of 
his  demand,  after  deducting  all  just  credits  and  offsets,  with  the  name  of 
the  owner,  or  reputed  owner,  if  known,  and  also  the  name  of  the  person  by 
whom  he  was  employed  or  to  whom  he  furnished  the  materials,  and  also  a 
description  of  the  property  to  be  charged  with  the  lien,  sufficient  for  identi- 
fication, which  claim  must  be  verified  by  the  oath  of  the  claimant,  his  agent 
or  attorney,  to  the  effect  that  the  affiant  believes  the  same  to  be  just"  Sess. 
Laws  1895,  p.  48. 

The  statutes  giving  liens  to  laborers  and  mechanics  for  their  work 
and  labor  are  liberally  construed  (Davis  v.  Alvord,  94  U.  S.  545,  24 
L.  Ed.  283),  and,  the  plaintiff's  position  with  respect  to  the  mine  not 
being  professional  or  supervisory  to  the  degree  that  would  preclude 
him  from  the  benefits  of  a  lien,  in  our  opinion  the  duties  he  per- 
formed were  such  as  to  entitle  him  to  a  lien  upon  the  property  (Min- 
ing Co.  v.  Cullins,  104  U.  S.  176,  26  L.  Ed.  704);  and  the  fact  that 
it  is  not  shown  that  he  had  ceased  to  perform  such  duties  at  the  time 
of  filing  his  claim  of  lien  should  not  invalidate  his  claim,  the  section 
merely  directing  that  "every  other  person  must,  within  sixty  days 
*  *  *  after  the  performance  of  any  labor  in  a  mine  or  mining 
claim,  file  for  record"  a  claim  containing  a  statement  of  his  demand. 

Nor  should  the  lien  be  affected  for  want  of  proper  designation  of 
the  property  to  which  it  applies.  Section  7  of  the  act  above  quoted 
(Sess.  Laws  1893,  p.  51)  provides: 
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MIn  every  case  In  which  one  claim  Is  filed  against  two  or  more  buildings, 
mines,  mining  claims,  or  other  improvements,  owned  by  the  same  person,  the 
person  filing  such  claim  must  at  the  same  time  designate  the  amount  due 
Mm  on  each  of  said  buildings,  mines,  mining  claims,  or  other  improvement; 
otherwise  the  lien  of  such  claim  is  postponed  to  other  liens." 

Under  a  strict  construction  of  this  section  the  failure  of  the  plain- 
tiff to  specify  in  his  claim  of  lien  the  amount  due  on  each  claim  would 
only  postpone  such  lien  to  other  specific  liens,  but  not  invalidate  it; 
while  under  the  liberal  construction  given  to  similar  sections  by  courts 
in  other  states,  where  several  claims  or  locations  are  owned  and  oper- 
ated as  one  mine,  as  against  the  parties  so  uniting  them,  they  may, 
for  the  purpose  of  the  lien  law,  be  regarded  and  treated  as  a  single 
claim,  and  declared  on  as  such.  Hamilton  v.  Delhi  Min.  Co.,  118 
Cal.  148,  151,  50  Pac.  378;  Post  v.  Fleming  et  al.  (N.  M.)  62  Pac. 
1087;   Maynard  v.  Ivey,  2iNev.  241,  29  Pac.  1090. 

The  decree  of  the  lower  court  adjudged  the  defendant  Frank  P. 
Ray  equally  liable  with  the  defendant  mining  company.  It  is  ad- 
mitted by  the  appellee  that  this  was  an  oversight  in  the  drafting  of 
the  decree;  there  being  no  finding  to  that  effect.  The  decree  will 
therefore  be  modified  to  the  extent  of  excluding  the  defendant  Ray 
from  the  operation  of  the  judgment,  but  in  the  remaining  particulars 
the  judgment  is  affirmed. 


(123  Fed.  399.) 

GOLDSTEIN  v.  BEHRENDS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  869. 

1.  Appeal— Dismissal— Waht  op  Actual  Controversy. 

Where,  pending  an  appeal  in  a  suit  brought  in  support  of  an  adverse 
claim  filed  in  a  land  office,  against  the  granting  of  a  patent  to  defendant 
for  a  mining  claim,  in  which  complainant  was  in  possession  of  the  prop- 
erty in  suit  claiming  under  a  town  site  entry,  the  interior  department, 
in  a  proceeding  properly  before  it,  and  to  which  defendant  was  a  party, 
determined  that  the  land  was  not  mineral  in  character,  and  a  patent 
was  issued  for  the  same  under  the  town  site  entry,  such  decision  is  con- 
clusive on  the  court,  and,  complainant  having  both  possession  and  title, 
no  actual  controversy  remains,  and  nothing  upon  which  a  judgment  can 
operate*  and  the  appeal  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

J.  H.  Cobb  and  Maloney  &  Cobb,  for  appellant. 

Arthur  K.  Delaney  (Oscar  Foote,  of  counsel),  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  On  the  6th  day  of  February,  1899, 
the  appellant  made  application  at  the  local  land  office  at  Sitka,  Alaska, 
for  the  entry  and  patent^  of  a  certain  piece  of  land  in  the  town  of 
Juneau  as  a  lode  claim  designated  in  the  application  as  "Mineral  Sur- 
vey No.  316."  Within  the  60-day  period  provided  by  statute  for  the 
publication  of  the  notice  of  the  application  for  patent,  the  appellee 
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filed  in  the  Sitka  land  office  his  adverse  claim,  and  within  30  days 
thereafter  brought  this  suit  in  the  court  below  in  support  of  his 
claim.  Upon  issue  joined  testimony  was  taken  as  to  the  location 
of  the  claim  and  its  boundaries,  the  occupation  of  a  portion  of  it  as  a 
naval  reservation,  the  occupation  and  possession  of  the  remainder, 
including  the  portion  in  controversy,  as  a  part  of  the  town  site  of 
Juneau,  and  the  character  of  the  land,  whether  mineral  or  non- 
mineral.  Upon  this  testimony  a  decree  was  entered  in  favor  of  the 
appellee,  and  from  this  decree  the  present  appeal  is  prosecuted. 

The  appellee  has  interposed  a  motion  to  dismiss  the  appeal,  upon 
the  ground  that  there  is  now  no  actual  controversy  involving  real  or 
substantial  rights  between  the  parties  to  the  record,  and  no  subject- 
matter  upon  which  the  judgment  of  the  court  can  operate.  This  mo- 
tion is  based  upon  the  evidence  of  a  patent  issued  by  the  United 
States  on  the  29th  day  of  April,  1902,  to  Thomas  R.  Lyons,  town 
site  trustee  for  the  lot  claimants  of  the  town  of  Juneau.  The  land 
described  in  the  patent  includes  the  land  involved  in  this  litigation, 
the  title  to  part  of  which  has  by  deed  of  conveyance  from  the  trustee 
become  vested  in  the  appellee,  and  the  remainder  in  his  grantee  and 
successor  in  interest.  The  land  is  described  as  lots  1,  2,  and  3,  in 
block  21,  and  lot  7,  in  block  20,  as  marked  and  designated  upon  the 
official  map  of  the  town  site  of  Juneau  as  made  by  George  W.  Gar- 
side,  a  deputy  United  States  surveyor,  in  pursuance  of  the  applica- 
tion of  the  citizens  of  Juneau  for  a  patent  to  said  town  site.  The  ap- 
pellant admits  that  a  patent  has  been  issued  by  the  United  States, 
as  set  forth  by  the  appellee  in  his  motion,  but  alleges  that  there  is 
now  pending  in  the  district  court  of  Alaska,  division  No.  I,  a  suit 
against  the  holder  of  the  patent  to  recover  possession  of  the  premises 
in  controversy  in  this  action;  that  in  that  action  the  patent  is  at- 
tacked on  the  ground  that  it  is  absolutely  void  because  of  want  of 
jurisdiction  in  the  land  department  to  issue  the  same;  that  the  ap- 
pellant is  plaintiff  in  said  action,  and  the  town  site  trustee  named  in 
said  patent,  together  with  the  occupants  of  the  ground  embraced  in 
the  action,  are  defendants. 

The  original  complaint  in  the  present  action  was  filed  in  the  dis- 
trict court  of  Alaska  on  the  6th  day  of  May,  1899.  The  complaint 
alleged  that  the  plaintiff  and  his  grantors  had  been,  and  that  the 
plaintiff  was  at  the  time  of  the  commencement  of  the  action,  the 
owner,  in  possession  and  occupation,  of  the  pieces  or  parcels  of  land 
in  controversy;  that  the  plaintiff  claimed  the  legal  right  to  occupy 
and  possess  said  premises  by  virtue  of  his  occupation* and  possession, 
in  full  compliance  with  the  local  laws  and  rules  and  the  acts  of  Con- 
gress of  May  17,  1884,  23  Stat.  24,  c.  53,  and  March  3,  1891,  26  Stat. 
1099,  c.  561  [U.  S.  Comp.  St.  1901,  p.  1467],  and  by  actual  prior  pos- 
session of  the  public  domain  of  the  United  States ;  that  on  or  about 
February  6,  1899,  the  defendant  wrongfully  entered  upon  the  prem- 
ises embraced  within  the  exterior  lines  of  survey  No.  316,  known 
as  the  Bonanza  Lode  Mining  Claim,  and  filed  her  application  for  pat- 
ent in  the  United  States  land  office  at  Sitka,  Alaska.  The  plaintiff 
alleged  the  filing  of  an  adverse  claim  in  said  land  office,  and  the  com- 
mencement of  this  suit  in  support  of  such  adverse  claim,  demanding 
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a  judgment  against  the  defendant  for  the  recovery  of  the  possession 
of  the  land  described  as  being  within  said  Bonanza  Lode  Mining 
Claim. 

The  defendant  demurred  to  this  complaint,  and  the  demurrer  was 
sustained,  the  court  holding  that,  the  plaintiff  being  in  possession 
of  the  land  in  controversy,  a  suit  in  equity  to  quiet  title  should  have 
been  brought,  and  that  for  that  purpose  the  complaint  was  insuffi- 
cient. The  complaint  was  thereupon  amended  in  conformity  with  the 
opinion  of  the  court.  In  this  amended  bill,  filed  October  30,  1900, 
the  history  of  the  plaintiff's  title  to  lots  I,  2,  and  3,  in  block  21,  is 
traced  through  the  possession  and  occupation  by  plaintiff  and  his 
grantors  from  the  year  1881  down  to  the  date  of  the  commencement 
of  the  action,  and  the  title  to  lot  7,  in  block  20,  is  traced  in  like  man- 
ner from  the  year  1882.  To  this  amended  bill  of  complaint  the  de- 
fendant appeared  specially,  and  moved  to  strike  the  bill  from  the 
files  and  dismiss  the  cause.  This  motion  was  denied,  and  thereupon 
the  defendant  demurred  to  the  bill,  and,  the  demurrer  being  over- 
ruled, the  defendant  answered  upon  February  7,  1901,  and  upon  the 
issues  thus  presented  the  testimony  in  the  case  was  taken. 

It  appears  from  the  record  that  John  Olds,  acting  as  trustee  for 
the  occupants  of  certain  lands  in  a  settlement  in  Alaska  known  as 
the  town  of  Juneau,  filed  an  application  in  the  land  office  at  Sitka 
on  the  10th  day  of  June,  1893,  for  a  patent  for  121.52  acres  of  land 
described  in  the  application  by  metes  and  bounds.  This  application 
was  allowed  October  13,  1893,  and  the  purchase  price  covered  by 
the  entry  was  paid.  On  May  19,  1894,  Anna  Goldstein,  the  appellant 
in  this  case,  filed  a  protest  in  the  land  office  against  the  issuance 
of  a  patent  to  the  trustee  for  the  land  covered  by  the  entry,  alleging 
her  ownership  of  the  mining  claim  in  conflict  with  the  said  town  site, 
and  alleging  the  mineral  character  of  the  land.  Such  proceedings 
were  thereupon  had  in  the  land  office  at  Washington,  and  before  the 
Secretary  of  the  Interior,  that  on  October  6,  1896,  the  town  site  was 
ordered  canceled  by  the  Secretary  of  the  Interior  as  to  the  land  cov- 
ered by  the  location  made  by  the  appellant.  Goldstein  v.  Juneau 
Town  Site,  23  Land  Dec.  Dep.  Int.  417.  On  February  6,  1899,  the 
appellant  filed  an  application  in  the  land  office  at  Sitka,  Alaska,  for  a 
patent  to  the  Bonanza  Lode  Mining  Claim.  During  the  period  of 
the  publication  notice  of  this  application  protests  were  filed  by  George 
Harkrader  and  numerous  other  persons,  based  upon  the  use,  occupa- 
tion, and  improvement  by  them  of  the  land  embraced  in  said  mining 
claim.  These  protests  alleged,  inter  alia,  that  the  land  covered  by 
the  Bonanza  Claim  was  not  mineral  land  subject  to  entry  under  the 
mining  laws.  The  issues  raised  by  these  protests  were  considered 
by  the  land  department,  and  on  September  3,  1901,  the  Secretary  of 
the  Interior  rendered  a  decision  in  which  he  held  that  the  land  in 
controversy  was  not  known  to  be  valuable  for  minerals  at  the  date 
of  the  town  site  entry;  that  in  its  decision  of  October  29,  1896,  the 
department  erred  in  holding  the  land  to  be  mineral  in  character, 
and  in  canceling  the  town  site  entry  to  the  extent  stated,  for  that 
reason.  The  entry  was  thereupon  reinstated,  and  a  supplemental 
patent  directed  to  be  issued  to  embrace  the  entry  as  reinstated.     Hark- 
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rader  v.  Goldstein,  31  Land  Dec.  Dep.  Int.  87.  This  patent  was 
issued  April  29,  1902,  to  Thomas  R.  Lyons,  town  site  trustee  for 
the  lot  claimants  of  the  town  of  Juneau,  and  is  the  patent  referred 
to  in  appellee's  motion  to  dismiss  this  appeal. 

The  cause  of  action,  as  stated  by  the  appellee  as  the  plaintiff  in  the 
original  complaint,  was  briefly  this:  That  he  was  in  the  occupation 
and  possession  of  certain  lots  in  the  town  of  Juneau  under  authority 
of  law ;  that  the  defendant,  the  appellant  here,  had  wrongfully  entered 
upon  the  premises  and  filed  her  application  in  the  land  office,  and  en- 
tered the  land  as  a  mining  claim.  The  amended  complaint  enlarged 
the  statement  of  facts  upon  which  plaintiff  claimed  the  right  to  occupy 
and  possess  the  lots  in  controversy,  and  demanded  appropriate  relief, 
but  did  not  change  the  cause  of  action  or  the  subject-matter  of  the 
controversy.  The  plaintiff  claimed  the  lots  under  a  town  site  entry 
made  on  October  13,  1893.  The  defendant  denied  plaintiff's  right  to 
the  premises,  and  claimed  the  lots  under  a  mining  entry  made  on  the 
6th  day  of  February,  1899.  Conceding  that  the  action  was  for  the 
purpose  of  determining  the  right  of  possession,  the  controlling  ques- 
tion was  as  to  the  mineral  character  of  the  land.  This  question  was 
within  the  jurisdiction  of  the  land  department  to  determine,  and,  upon 
being  submitted  to  that  department  in  the  proceedings  for  a  patent, 
was  determined  adversely  to  the  appellant  by  the  Secretary  of  the  In- 
terior, that  officer  holding  that  the  land  was  not  mineral,  and  award- 
ing the  land  to  the  town  site  trustee.  This  decision  is  conclusive  as 
to  the  character  of  the  land,  and  disposes  of  the  controlling  question 
involved  in  this  case.  The  appellee  in  possession  of  the  land  has  ac- 
quired title  to  it  under  the  town  site  patent,  and  this  action  in  sup- 
port of  his  claim  to  have  possession  and  receive  that  title  has  ceased 
to  have  a  subject  upon  which  a  judgment  of  the  court  can  operate. 
Mills  v.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293. 

The  appeal  is  therefore  dismissed. 


(123  Fed.  402.) 

WOODS  et  al.,  Commissioners  of  Highways,  v.  ROOT,  Secretary  of  War,  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  950. 

1.  Removal  op  Causes— Federal  Question. 

A  suit  to  enjoin  officers  of  the  United  States  charged  with  the  con- 
struction of  a  government  canal  from  changing  the  location  of  a  highway 
bridge  over  the  canal,  in  alleged  violation  of  a  decree  of  a  district  court 
in  proceedings  to  condemn  right  of  way  across  the  highway,  is  one  arising 
under  the  laws  of  the  United  States,  and  removable  on  that  ground. 

2.  Courts— Jurisdiction— Suit  to  Enforce  Executory  Decree  of  Another 

Court. 

An  order  made  by  a  District  Court  of  the  United  States  in  proceedings 
for  the  condemnation  of  right  of  way  for  a  government  canal  across  a 
highway,  which  requires  the  government  to  construct  a  bridge  on  the 
highway  over  the  canal  of  a  certain  -character,  as  shown  by  plans  and 
specifications  in  evidence,  is  executory  until  the  bridge  has  been  con- 
structed, and  no  other  court,  state  or  federal,  has  jurisdiction  of  a  &ni* 
to  enjoin  its  alleged  violation,  but  application  for  its  enforcement  must 
be  made  to  the  court  which  entered  it. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  bUl  In  this  cause  was  filed  originally  In  the  Circuit  Court  of  Whiteside 
County,  Illinois,  and  on  petition  of  appellees  was  removed  to  the  Circuit  Court 
of  the  United  States,  for  the  Northern  District  of  Illinois,  upon  the  ground 
that  it  was  a  suit  arising  under  the  Constitution  and  laws  of  the  United 
States. 

A  motion  to  remand  having  been  overruled,  and  a  general  and  special  de- 
murrer to  the  bill  filed,  the  Circuit  Court  ordered  that  the  bill  be  dismissed 
for  want  of  equity.  From  this  order,  and  from  the  order  refusing  to  remand 
the  case,  this  appeal  is  prosecuted. 

The  further  facts  are  stated  In  the  opinion  of  the  Court 

F.  E.  Andrews,  for  appellants. 

S.  H.  Bethea,  U.  S.  Dist.  Atty.,  for  appellees. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  Court. 

The  bill  shows  that  a  public  highway,  dividing  the  two  townships- 
of  which  appellants  are  commissioners,  and  partly  in  each,  crosses  a 
feeder  of  the  Hennepin  Canal  now  in  process  of  construction;  that 
the  feeder  is  three  hundred  feet  wide,  and  has  been  condemned  across 
the  highway  in  the  United  States  District  Court,  for  the  Northern 
District  of  Illinois,  under  an  act  of  Congress  providing  that  in  acquir- 
ing the  right  of  way  across  highways,  the  basis  of  condemnation  shall 
be  the  construction  and  maintenance  of  bridges  by  the  United  States, 
as  provided  for  by  the  detailed  plans  and  estimates  submitted  to  Con- 
gress ;  that  at  the  trial  in  the  District  Court  condemning  the  right  of 
way  across  this  highway,  certain  maps  were  filed,  showing  that  the 
highway  crossed  the  feeder,  but  nothing  therein  showing  any  intention 
to  change  the  location  of  the  highway,  or  to  locate  the  bridge  at  any 
point  other  than  within  the  limits  of  the  highway  as  it  existed  prior  to 
the  commencement  of  the  proceedings ;  that  there  was  nothing  in  the 
evidence  submitted  to  the  District  Court,  nor  in  the  detailed  plans 
and  estimates  submitted  to  Congress,  that  showed  any  intention  to 
change  the  location  of  such  highway,  or  to  build  the  bridge  at  any 
point  other  than  within  the  limits  of  the  highway  as  it  then  existed ; 
that  in  the  judgment  entered  in  the  condemnation  proceedings,  it  was 
ordered  that  a  good  and  sufficient  bridge,  and  proper  and  safe  ap- 
proaches thereto,  should  be  built  and  maintained  across  such  high- 
way, of  sufficient  width  to  allow  teams  to  pass  thereon ;  that  the  Secre- 
tary of  War  and  his  engineers,  the  other  appellees  herein,  are  about 
to  change  the  location  of  the  highway  so  as  to  make  it  conform  to  a 
bridge  to  be  constructed  across  the  canal  at  a  point  four  hundred  feet 
south-west  of  the  center  of  the  highway ;  that  appellees  are  about  to 
take  out  the  portion  of  the  highway  that  now  crosses  the  canal,  con- 
structing the  approaches  to  the  proposed  bridge  at  points  as  above  de- 
scribed outside  the  present  highway;  that  protests  have  been  made 
upon  the  part  of  appellants  to  the  proposed  change,  but  without  effect ; 
that  the  proposed  change  would  increase  the  length  of  the  road,  make 
it  crooked,  increase  the  slope  in  the  approaches,  and  make  the  roadway 
on  the  bridge  and  approaches  so  narrow  that  teams  could  not  safely 
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pass,  thereby  unreasonably  obstructing  the  public  travel  and  increas- 
ing the  danger  of  accidents ;  and  praying  that  the  appellees,  their  suc- 
cessors, agents,  and  servants,  be  restrained  from  interfering  with  the 
highway  at  the  point  named,  except  to  build  and  construct  a  bridge 
within  the  present  highway  over  said  canal,  "at  the  place  and  in  the 
manner  specified  in  an  order  made  by  the  Board  of  Commissioners  of 
said  towns  of  Coloma  and  Montmorency,  July  14th,  1900." 

The  case  was  rightly  removed  into  the  United  States  Circuit  Court. 
It  rises  out  of  an  order  made  in  the  District  Court  in  pursuance  of  an 
act  of  Congress  authorizing  the  condemnation  of  the  highway  for  the 
purpose  of  a  canal.  The  suit  is  one,  therefore,  arising  under  the  Con- 
stitution and  laws  of  the  United  States. 

But  though  the  case  was  rightly  removed,  the  jurisdiction  of  the 
United  States  Circuit  Court  is  not  thereby  enlarged  beyond  the  juris- 
diction of  the  state  court  originally  invoked.  The  United  States  court 
gets  nothing  by  the  removal ;  it  sits  only  to  determine  what  the  state 
court  might  have  determined  but  for  the  removal. 

The  jurisdictional  inquiry,  then,  is  this :  Had  the  Circuit  Court  of 
Whiteside  County,  but  for  the  removal,  jurisdiction  to  grant  the  relief 
asked  upon  the  facts  stated?  In  our  judgment  the  state  court  was 
without  such  jurisdiction,  not  because  it  was  a  state  court,  and  the  de- 
fendants United  States  officers,  and  the  subject  matter  of  the  suit 
an  United  States  Work  (questions  we  do  not  decide) ;  but  because  the 
relief  prayed  for  would  be  an  interference,  collaterally,  with  the  execu- 
tion of  the  condemnation  proceedings  in  the  United  States  District 
Court. 

The  bill  shows  that  in  the  condemnation  proceedings  there  was  in- 
volved the  location  of  the  bridge,  the  character  of  its  structure,  the 
location  and  character  of  the  approaches,  and  all  the  details  of  con- 
struction essential  to  the  preservation  of  the  highway  as  provided  for 
in  the  act  of  Congress.  The  direction  contained  in  such  decree,  wheth- 
er express,  or  by  implication  from  the  maps  and  plans  exhibited,  is 
executory ;  and  the  District  Court  is  open  to  the  appellants  to  apply 
for  its  enforcement.  To  allow  the  bill  under  consideration  to  lie 
would  be  to  charge  the  state  court,  or,  on  removal,  the  Circuit  Court 
of  the  United  States  with  the  execution  of  the  District  Court's  exec- 
utory order.  The  two  Courts  might  disagree  as  to  the  order's  mean- 
ing, its  scope,  or  the  manner  of  its  enforcement,  and  a  conflict  ensue 
such  as  the  policy  of  the  law  forbids.  Until  the  order  is  fully  executed, 
so  that  it  is  no  longer  within  the  power  of  the  court,  but  has  become 
a  fixed  right  of  the  party,  no  question  going  merely  to  its  terms,  or 
the  manner  of  its  enforcement,  can  be  entertained  outside  the  court 
that  entered  it.  The  Circuit  Court  of  Whiteside  County  was  in  this 
respect  without  jurisdiction. 

The  order  dismissing  the  bill  was  for  want  of  equity ;  it  should  have 
been  for  want  of  jurisdiction.  The  decree  of  the  Circuit  Court  is  re- 
versed, but  without  costs,  with  instructions  that  the  bill  be  dismissed 
for  want  of  jurisdiction  apparent  on  the  face  of  the  bilL 
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(123  Fed.  79.) 

FAIRBANKS,  MORSE  &  CO.  v.  STICKNEY  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  13,  1903.) 

No.  1,814. 

1.  Patbnt8— Invention — Presumption  from  Granting  of  Patent. 

A  presumption  of  patentable  novelty  arises  from  the  granting  of  a 
patent  for  a  new  combination  of  old  elements,  which  can  only  be  over- 
come by  clear  proof. 

2.  Same— Infringement—Friction-Clutch  Mechanism. 

The  Hobart  patent,  No.  655,440,  for  a  clutch  mechanism,  held  to  dis- 
close invention  and  patentable  novelty,  and  to  be  valid  and  infringed  as 
to  claims  3,  4,  and  5,  but  void  as  to  claim  6. 
8.  Same— Suit  for  Infringement— Costs. 

Where  one  claim  of  a  patent  is  adjudged  void  In  a  suit  for  Infringe- 
ment, the  complainant  is  precluded  by  Rev.  St.  §  973  [U.  S.  Comp.  St. 
1901,  p.  703],  from  recovering  costs,  although  other  claims  are  held  valid 
and  Infringed,  unless  a  proper  disclaimer  as  to  the  void  claim  was  en- 
tered before  the  suit  was  brought 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

For  opinion  below,  see  115  Fed.  720. 

Paul  Synnestvedt  and  F.  W.  H.  Clay,  for  appellant. 
John  E.  Stryker,  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  is  an  action  to  restrain  the  infringe- 
ment of  letters  patent  No.  655440,  issued  August  7,  1900,  to  Frank  G. 
Hobart,  who  assigned  the  patent  to  Fairbanks,  Morse  &  Co.,  the 
complainant  below  and  the  appellant  in  this  court.  The  invention 
covered  by  the  patent,  in  the  language  of  the  patentee — 

"Relates  particularly  to  that  class  of  devices  which  are  designed  to  be  used 
In  connecting  and  disconnecting  a  moving  or  driving  part  with  an  idler  part, 
or  piece  to  be  driven,  and  is  of  the  class  commonly  known  as  'friction- 
clutches/  *  *  *  [and]  has  for  its  object,  primarily,  the  construction  of  a 
device  of  the  type  mentioned  which  will  be  compact  and  economical  in  con- 
struction, reliable  and  efficient  in  its  operation,  and  arranged  to  be  readily 
thrown  into  and  out  of  operation  by  hand." 

The  patentee  also  says : 

MA  further  object  of  my  invention  is  to  provide  a  novel  arrangement  of 
parts  In  combination  with  improved  devices,  whereby  great  accuracy  and 
security  of  adjustment  are  secured,  and  whereby  compensation  may  be  had 
for  wear  of  the  friction  surfaces.  A  further  object  of  my  invention  is  the 
provision  of  a  friction-clutch  having  a  hand  operating  device  which  will  be 
not  only  easy  to  manipulate,  but  also  safe  to  the  operator." 

Referring  to  drawings  on  the  following  page,  which  illustrate  the 
complainant's  device  as  well  as  the  alleged  infringing  device,  figure  1 
in  the  drawing  illustrating  the  complainant's  device,  represents  a  driv- 
ing or  power  shaft ;  2,  a  loose  rotatable  pulley  mounted  on  the  shaft, 
carrying  a  gear  (indicated  by  figure  3)  around  which  a  belt  may  be 
passed.  This  loose  pulley  flares  at  one  end,  and  has  a  recess  therein 
in  the  shape  of  a  truncated  cone,  into  which  a  cone-shaped  friction 


f  1.  See  Patents,  vol.  38,  Cent  Dig.  §§  35,  53. 
59  C.C.A.— 14 
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sleeve  (indicated  by  figures  4  and  5),  that  is  keyed  to  the  shaft,  and 
rotates  with  it,  but  is  capable  of  some  longitudinal  movement  along 
the  shaft,  may  be  forced,  and,  by  coming  in  contact  with  the  inner  sur- 
face of  the  loose  pulley,  compel  it  to  rotate  with  the  shaft.  At  the 
end  of  the  shaft  is  a  threaded  extension  or  spindle,  provided  with  two 
threads  (figures  7  and  10)  of  different  diameters  and  pitch.  Engaging 
the  larger  of  these  threads,  7,  on  the  spindle  is  a  collar  block,  8,  which 
is  held  in  place  by  a  nut,  9,  mounted  on  the  smaller  thread,  10,  of 
the  spindle.  The  collar  block,  8,  and  the  threaded  extension  or 
spindle  revolve  with  the  shaft.  At  the  outer  end  of  the  spindle  is  a 
hand-wheel  or  nut,  11,  provided  with  a  guard  to  protect  the  hand,  15, 
which  hand-wheel  or  nut  engages  the  small  thread,  10,  of  the  spindle. 
Toggle  levers,  12,  12,  connect  the  friction  sleeve,  5,  with  the  hand- 
wheel  or  nut,  11.  When  the  operator  desires  to  start  the  machinery, 
he  causes  the  friction  block,  5,  to  move  inward  along  the  shaft  so  that 
it  will  engage  the  loose  pulley,  and  cause  the  latter  to  revolve  with 
the  shaft,  by  simply  grasping  the  hand-wheel,  11,  so  as  to  prevent  it 
from  revolving  with  the  spindle,  whereupon  the  hand-wheel  or  nut 
travels  or  is  drawn  inwardly  along  the  smaller  thread  of  the  shaft  or 
spindle,  the  same  being  in  motion,  and  by  means  of  the  toggle  arms 
the  friction  sleeve,  5,  is  thrust  against  the  inner  surface  of  the  driven 
sleeve  or  loose  pulley,  2,  binds  it  firmly,  and  causes  it  to  revolve  with 
the  shaft,  thus  setting  the  machinery  to  be  moved  in  operation. 


COMPLAINANT'S  DEVICE. 

*    3 


DEFENDANT'S  DEVICE. 

The  patent  contains,  in  all,  nine  claims  which  differ  very  little  in 
phraseology,  but  we  only  deem  it  necessary  to  quote  one  of  the  claims 
in  full — the  fourth — which  will  serve  to  illustrate  what  the  patentee 
declared  to  be  his  invention. 

"(4)  A  friction-clutch  comprising  a  driving-shaft;  a  loose  gear  or  pulley 
mounted  thereon;  a  sliding  friction-sleeve  mounted  upon  the  shaft  in  position 
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to  be  thrown  into  and  out  of  engagement  with  the  loose  gear;  a  system  of 
bell-crank  levers  pivotally  attached  at  their  angles  to  the  sleeve;  a  collar  or 
block  fixed  relatively  as  to  movement  between  the  shaft  and  sleeve,  said 
block  forming  a  fulcrum  for  one  arm  of  each  of  the  levers,  and  means  for 
operating  the  levers  to  move  the  sleeve;  said  means  comprising  a  threaded 
extension  of  said  shaft,  a  hand-wheel  or  nut  working  thereon,  and  connections 
between  the  bell-crank  levers  and  said  hand-wheel." 

The  sixth  claim  mentions  the  guard  flange,  15,  as  one  of  the  ele- 
ments of  the  combination  covered  by  the  patent,  but  this  element  or 
part  is  not  mentioned  specifically  in  the  other  claims. 

The  patented  device  seems  to  be  simple,  compact,  effective  in  opera- 
tion, and  especially  useful  in  connection  with  gas  engines,  in  which 
class  of  engines  the  crank  shaft  must  acquire  considerable  momentum 
before  the  load  can  be  imposed  which  it  is  designed  to  carry.  Up  to 
July,  1901,  about  500  friction  clutches,  made  according  to  the  specifica- 
tions of  the  patent,  had  been  manufactured  and  sold  by  the  complain- 
ant. 

The  defenses  to  the  action  that  have  been  interposed  are  want  of 
patentable  novelty  and  noninfringement.     The  second  of  these  de- 
fenses, in  our  judgment,  is  without  merit,  as  the  lower  court  held. 
It  will  be  observed  at  a  glance  that  the  patented  device  and  the  in- 
fringing device  are  very  much  alike,  the  one  being  almost  a  counter- 
part of  the  other.     The  only  noticeable  differences  in  the  method  of 
constructing  the  two  clutches  are  these :     In  the  complainant's  clutch 
the  rotatable  pulley,  2,  is  mounted  directly  on  the  shaft,  1,  while  in  the 
defendant's  clutch  the  pulley  is  journaled  on  a  removable  collar  which 
is  keyed  to  the  shaft.     In  both  devices,  however,  the  pulley  is  mounted 
on  the  shaft;  the  only  difference  being  that,  while'in  the  one  case  the 
pulley  comes  in  direct  contact  with  the  body  of  the  shaft,  in  the  other  it 
comes  in  contact  with  a  collar  interposed  between  it  and  the  shaft. 
The  other  difference  in  the  two  devices,  to  be  noted,  is  the  following : 
In  the  complainant's  clutch  what  is  termed  the  "threaded  extension 
member,"  10,  is  screwed  into  the  end  of  the  power  shaft,  and  extends 
thence  entirely  through  the  hand  wheel,  11,  carrying  the  collar  block, 
8,  and  the  locking  nut,  9.     This  method  of  construction  the  defendant 
has  modified  slightly ;  that  is  to  say  (referring  to  the  drawing  illustrat- 
ing the  defendant's  device),  the  collar  or  fulcrum  block  is  made  in  two 
parts,  indicated  by  figures  8  and  9  in  the  drawing.     The  interior  part 
is  a  collar  borne  by  the  shaft.     The  exterior  part,  9,  has  a  threaded 
engagement  with  the  interior  part  or  collar  block,  and  corresponds 
very  closely  with  the  lock  nut,  9,  in  the  complainant's  structure.     In 
the  defendant's  device  the  threaded  extension  member,  10,  is  screwed 
into  the  exterior  block,  9,  and  passes  through  the  same,  so  that  its  end 
impinges  against  the  end  of  the  shaft,  as  indicated  by  the  white  rec- 
tangular space,  16,  in  the  drawing.    The  threaded  extension  mem- 
ber carries  the  hand-wheel,  11,  to  which  the  toggle  arms  are  pivoted, 
as  well  as  being  pivoted  to  the  collar  block.     The  operation  of  the 
two  devices  is  identically  the  same,  and  the  means  employed  to  ac- 
complish the  desired  end  are  not  substantially  different.     Both  de- 
vices have  a  threaded  extension  member,  a  collar  block,  a  cone-shaped 
friction  sleeve  to  engage  the  loose  pulley,  a  hand-wheel  mounted  on 
the  extension  member,  and  toggle  arms  pivoted  to  the  hand-wheel  and 
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to  the  collar  block,  by  which  the  friction  sleeve  is  pushed  forward 
automatically  into  engagement  with  the  loose  pully.  The  defendant's 
expert  is  compelled  to  admit  that,  if  the  complainant's  device  pos- 
sesses patentable  novelty  in  view  of  the  prior  art,  the  differences  which 
he  points  out  in  the  methods  of  construction  are  not  "patentable  dis- 
tinctions." In  that  view  we  fully  concur,  holding  that,  if  the  com- 
plainant's clutch  is  patentable,  the  defendant's  clutch  is  an  infringe- 
ment. 

Turning  then  to  the  question  of  patentability,  the  structures  upon 
which  the  defendant  particularly  relies  to  show  that  the  complain- 
ant's clutch  is  not  patentable,  but  a  mere  product  of  ordinary  me- 
chanical skill,  are  the  clutches  described  in  the  following  letters  patent, 
namely,  No.  566,508,  issued  to  William  Esty,  August  25,  1896;  No. 
561,198,  issued  to  Jesse  H.  Brown,  June  2,  1896;  No.  474,183,  issued 
to  Jacob  Neuert,  May  3,  1892;  No.  370,118,  issued  to  John  L.  Bogert, 
September  20,  1887;  No.  520,528,  issued  to  Edward  L.  Jones,  May 
29,  1894;  and  No.  301,012,  issued  to  Jerome  B.  Secor,  June  24,  1884. 
It  is  said  that  the  clutches  described  in  these  patents  are  the  nearest 
approach,  which  the  prior  art  discloses,  to  the  clutch  invented  by 
Hobart,  and  that  of  these  the  Esty  clutch  was  and  is  the  most  sug- 
gestive. Cuts  illustrating  the  several  devices  described  in  the  last- 
mentioned  patents  will  be  found  on  the  opposite  and  succeeding  pages. 
Referring  thereto,  it  will  be  observed  that  none  of  the  clutches  there 
described  were  designed  to  be  placed  on  the  end  of  a  shaft,  for  which 
purpose  the  Hobart  clutch  was  especially  constructed,  nor  can  they  be 
so  placed.  On  the  contrary,  all  the  clutches  to  which  reference  is 
made,  except  the  Secor  clutch,  are  manifestly  designed  for  other  pur- 
poses. Thus,  the  Esty  clutch,  on  which  most  reliance  is  placed,  was 
designed  to  connect  two  independent  line-shafts  so  as  to  form  one 
continuous  shaft,  while  the  Neuert,  Bogert,  Jones,  and  Brown  devices 
are  countershaft  clutches.  The  Secor  device  is  a  "pin  and  screw" 
clutch,  especially  designed  to  be  used  on  sewing  machines.  Now,  it 
may  be  that  the  several  elements  that  were  combined  by  Hobart  in 
constructing  his  clutch  can  be  picked  out  of  the  several  devices  re- 
ferred to  by  the  defendant,  but  the  particular  combination  of  parts 
which  he  made  is  not  found  in  either  of  the  prior  patentst  nor,  as  we 
think,  was  the  combination  thereby  suggested.  Even  if  it  be  conceded 
that  the  individual  elements  composing  the  combination  are  to  be 
found  in  the  prior  art,  yet,  to  make  the  selection  of  these  parts  from  the 
prior  art,  and  to  combine  them,  as  Hobart  did,  so  as  to  produce  a 
clutch  which  is  at  the  same  time,  simple,  compact,  effective,  and  use- 
ful, required,  as  we  think,  more  than  ordinary  mechanical  skill.  The 
officials  of  the  Patent  Office,  with  the  prior  art  before  them,  so  found, 
and  granted  a  patent.  This  action  on  their  part  creates  a  presumption 
of  patentable  novelty,  which  presumption  can  only  be  overcome  by 
clear  proof  that  they  were  mistaken,  and  that  the  combination  lacks 
patentable  novelty.  Cantrell  v.  Wallick,  117  U.  S.  689,  695,  6  Sup. 
Ct.  970,  29  L.  Ed.  1017;  Coffin  v.  Ogden,  18  Wall.  120,  124,  21  L.  Ed. 
821 ;  Streator  Cathedral  Glass  Co.  v.  Wire  Glass  Co.,  38  C.  C.  A. 
573,  579,  97  Fed.  950;  Fraim  v.  Keen  (C.  C.)  25  Fed.  820;  Osborne 
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ESTY  PATENT.    No.  5W.508. 


J/, 

BROWN  PATENT.    No.  661,198. 


NEUERT  PATENT.    No.  474,181. 
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8KCOR  PATENT.    No.   301,011 


BOGBRT  PATENT.    No.  370,118. 


JONES  PATENT.    No.  520,528. 
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v.  Glazier  (C.  C.)  31  Fed.  402.  After  a  careful  consideration  of  all  the 
clutches  to  which  our  attention  has  been  directed,  for  the  purpose  of 
establishing  the  defense  of  want  of  patentable  novelty,  we  are  not  only 
not  satisfied  that  the  defense  has  been  made  out,  but  are  rather  dis- 
posed to  believe  that  some  of  the  claims  of  the  Hobart  patent  (par- 
ticularly the  third,  fourth,  and  fifth)  cover  a  meritorious  invention,  and 
that  the  complainant  is  entitled  to  protection  as  respects  the  invention 
described  in  those  claims.  We  are  not  satisfied  that  the  sixth  claim 
of  the  patent,  which  includes  as  an  element  the  "guard  flange,"  can 
or  ought  to  be  sustained.  It  cannot  be  sustained  except  by  reading 
into  it  a  feature  of  construction  that  is  fully  covered  by  other  claims, 
and  this  we  do  not  feel  disposed  to  do.  This  claim  being  rejected  as 
invalid,  and  no  disclaimer  having  been  filed  before  the  suit  was  brought, 
under  section  973  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p. 
703],  the  complainant  is  not  entitled  to  recover  his  costs.  Metallic 
Extraction  Co.  v.  Brown,  49  C.  C.  A.  147,  150,  no  Fed.  665,  668, 
and  cases  there  cited. 

It  is  accordingly  ordered  that  the  decree  of  the  lower  court  be 
reversed,  and  that  the  cause  be  remanded  to  that  court,  with  directions 
to  enter  a  decree  in  favor  of  the  complainant,  awarding  an  injunction 
as  prayed  for  in  the  bill  as  respects  the  claims  of  the  patent  above 
specified. 


(123  Fed.  85.) 

RUBBER-TIRE  WHEEL  CO.  v.  VICTOR  RUBBER-TIRE  00. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.    June  2,  1903.) 

No.  1,169. 

L  Patents— Invention— Rubber-Tire  Wheels. 

The  Grant  patent,  No.  554,675,  for  a  rubber-tire  wheel,  Is  void  for  lack 
of  patentable  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Paul  A.  Staley  and  Border  Bowman,  for  appellant. 
H.  A.  Toulmin,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  infringement 
of  patent  No.  554,675  to  A.  W.  Grant,  dated  February  18,  1896,  for 
improvements  in  rubber-tired  wheels.  The  defense  was  that  the  in- 
vention was  void  for  want  of  patentable  novelty,  anticipation,  and 
noninfringement.  Upon  a  final  hearing  upon  pleadings  and  evi- 
dence the  bill  was  dismissed  upon  the  authority  of  Goodyear  Tire  & 
Rubber  Co.  et  al.  v.  Rubber-Tire  Wheel  Co.  et  al.,  53  C.  C.  A.  583, 
u6  Fed.  363.  The  parties  not  being  the  same,  the  former  opinion 
would  not  absolutely  preclude  this  court  from  renewing  the  inquiry 
into  the  validity  of  the  Grant  patent. 

But  an  additional  obstacle  to  a  reconsideration  of  the  merits  of 
the  question  is  found  in  the  fact  that  the  Supreme  Court  has  since 
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denied  the  appellant's  application  for  a  writ  of  certiorari,  although 
the  decree  had  held  the  patent  void.  Rubber-Tire  Wheel  Co.  v. 
Goodyear  Tire  &  Rubber  Co.,  187  U.  S.  641,  23  Sup.  Ct.  842,  47  L. 
Ed.  345«  This  fact  would  seem  to  somewhat  interfere  with  the 
freedom  of  this  court,  for  we  should  seemingly  place  ourselves  in  the 
attitude  of  reopening,  upon  substantially  the  same  evidence,  the  ques- 
tion of  the  validity  of  the  Grant  patent  after  the  Supreme  Court  under 
its  revising  powers  had  refused  to  re-examine  the  case.  In  Rawson 
v.  Western  Sand  Blast  Co.,  118  Fed.  576,  55  C.  C.  A.  403,  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  under  like  circumstances 
said: 

•Though  the  former  case  might  not  prevent  a  renewed  inquiry  into  the 
merits  of  the  Evans  patent,  we  are  persuaded  that  the  pronouncements  there- 
in, in  view  of  the  Supreme  Court's  denial  of  appellant's  application  for  a 
writ  of  certiorari,  should  in  the  interest  of  faith  in  the  stabiUty  of  judicial 
decisions  be  adhered  to  by  us  as  the  law  of  the  patent" 

We  do  not  find  it  necessary,  however,  to  resort  to  any  technical 
ground  for  adhering  to  the  former  opinion  of  this  court,  denying 
validity  to  the  patent  here  involved,  for  we  have  no  reason  to  doubt 
the  tightness  of  the  conclusion  there  announced. 

Decree  affirmed. 


(123  Fed.  86.) 
DRAKE  CASTLE  PRESSED  STEEL  LUG  CO.  et  al.  v.  BROWNELL  &  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  2,  1908.) 

No.  1,156. 

1.  Patents— Invention— Substitution  of  Materials. 

The  substitution  of  steel  or  wrought  iron  for  cast  iron  as  the  material 
from  which  a  structure  is  made  does  not  constitute  patentable  invention, 
although  such  change  of  material  also  involves  a  change  in  the  method 
of  construction  and  in  form,  the  new  article  being  stamped  or  swaged 
from  a  single  sheet  of  metal,  where  when  made  it  performs  the  same 
functions  in  substantially  the  same  way,  its  only  advantage  over  the  old 
structure  being  attributable  to  the  inherent  qualities  of  the  material  used. 

2.  Sam k— Boiler  Lugs. 

The  Drake  patent,  No.  491,091,  for  a  boiler  lug,  stamped  or  swaged 
from  sheet  metal,  is  void  on  its  face  for  lack  of  patentable  invention; 
the  structure  of  the  patent  differing  from  the  cast  iron  lugs  previously 
used  only  in  the  material  of  which  it  is  made  and  somewhat  in  form. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

This  is  a  bill  to  restrain  infringement  of  patent  No.  491,091  for  alleged  im- 
provements in  supporting  lugs  used  for  the  support  of  boilers. 

The  patentee  thus  describes  his  invention:  "Prior  to  my  Invention  boiler 
lugs  have  been  constructed  of  cast  metal.  These  lugs  are  necessarily  heavy, 
and  a  single  lug  for  a  standard  boiler,  say  five  feet  in  diameter,  would  weigh 
at  least  one  hundred  pounds.  In  applying  them  to  a  boiler,  the  only  way  in 
which  a  tight  joint  can  be  secured  is  by  heading  the  rivet  over  from  the  in- 
side of  a  boiler.  It  is  of  course  well  known  that  boiler  plate  and  cast  iron 
have  different  rates  of  expansion  and  contraction,  and  a  suitably  tight  joint 
cannot  easily  be  secured  or  maintained  between  these  metals  of  diverse  na- 

Y  1.  See  Patents,  vol  38,  Cent  Dig.  f  23. 


Digitized  by  VjOOQ  IC 


DRAKE  CASTLE  PRESSED  STEEL  LUG  CO.  V.  BROWN  ELL  *  CO.       217 

tore.  A  cast  metal  lug  Is  provided  in  the  casting  with  the  bolt  or  rivet  ap- 
pertures,  and,  necessarily,  their  position  being  fixed,  the  rivet  holes  in  the 
boiler  must  be  made  to  correspond.  Accuracy  of  fit  between  a  surface  of  a 
lug  and  the  surface  of  a  boiler  Is  difficult  to  attain  where  the  lug  is  cast. 
The  further  objection  to  cast  boiler  lugs  arises  from  the  fact  that  a  power 
riveting  machine  cannot  be  used  to  rivet  them  on.  A  strain  on  these  lugs 
is  mainly  at  the  angle  between  the  upright  and  the  horizontal  members,  the 
bracket  being  substantially  L  shaped.  In  order  to  secure  the  proper  strength 
at  this  point  these  lugs  are  necessarily  made  heavy.  In  a  patent  issued  prior 
to  my  invention,  a  boiler  lug  has  been  shown  having  its  members  reinforced 
by  ribs  or  flanges  upon  the  interior  angle  of  the  lug  and  along  its  side  mar- 
gins. Bald  flanges,  however,  extend  only  partially  up  the  sides  of  the  vertical 
member  and  part  way  only  along  the  top  surface  of  the  horizontal  member 
of  the  lug.  If  a  cast  lug  were  provided  with  side  flanges  or  webs  sufficient 
to  secure  such  additional  strength  as  would  permit  a  material  reduction  in 
the  weight  of  a  lug,  these  flanges  would  have  to  be  so  thick  that  the  interior 
space  for  riveting  would  be  encroached  upon,  and  if  the  rivet  holes  are  put 
too  close  together  they  weaken  the  lug.  It  is  the  object  of  my  Invention  to 
avoid  all  of  the  objection  above  pointed  out;  and  to  this  end  I  construct  a 
boiler  lug  from  sheet  metal,  preferably  sheet  steel,  by  pressing,  stamping,  or 
rolling  it  to  produce  a  lug  having  the  necessary  upright  and  horizontal  por- 
tions, and  in  the  same  operation  I  turn  up  the  side  margins  of  the  blank 
so  as  to  provide  the  lug  upon  its  interior  angle  with  marginal  ribs  or  flanges 
of  such  width  as  to  properly  brace  and  integrally  connect  the  two  portions  of 
the  lug."  The  bill  was  demurred  to  upon  the  ground  that  the  patent  did  not 
on  its  face  show  a  patentable  Invention.  The  demurrer  was  sustained,  and 
the  bill  dismissed. 

Charles  K.  Offield,  Henry  S.  Towle,  and  Charles  C.  Linthicum,  for 
appellants. 
R.  J.  McCarty,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  WAN- 
TY,  District  Judge. 

LURTON,  Circuit  Judge  (after  stating  the  facts).  A  boiler  lug 
is  nothing  more  or  less  than  an  L-shaped  iron  bracket,  one  member 
being  attachable  to  the  side  of  a  boiler  and  the  other  to  a  wall  or 
floor  or  other  upright  support,  and  its  only  function  is  to  support  the 
boiler  in  place. 

It  is  elemental  in  the  patent  law  that  the  mere  substitution  of  steel 
or  wrought  iron  for  cast  iron  is  not  invention.  The. advantages  and 
differences  of  the  two  forms  of  iron  are  too  well  known  to  require 
the  skill  of  an  inventor  to  displace  the  one  for  the  other,  where  the 
conditions  are  such  as  to  make  one  preferable  to  the  other.  Kil- 
bourne  v.  Bingham  Co.,  50  Fed.  697,  1  C.  C.  A.  617;  Strom  Mfg. 
Co.  v.  Weir  Frog  Co.,  83  Fed.  170,  27  C.  C.  A.  502;  Union  Hard- 
ware Co.  v.  Selchow  (C.  C.)  112  Fed.  1006;  Florsheim  v.  Schilling, 
137  U.  S.  64,  76,  11  Sup.  Ct.  20,  34  L.  Ed.  574;  Hicks  v.  Kelsey, 
18  Wall.  670,  21  L.  Ed.  852. 

In  Hicks  v.  Kelsey,  cited  above,  the  rule  is  stated  as  follows : 

"The  use  of  one  material  instead  of  another  in  constructing  a  known  ma- 
chine is,  in  most  cases,  so  obviously  a  matter  of  mere  mechanical  Judgment, 
and  not  of  invention,  that  it  cannot  be  called  Invention,  unless  some  new  and 
useful  result,  an  increase  of  efficiency,  or  a  decided  saving  in  the  operation, 
k  clearly  attained." 
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But  it  is  said  that  the  change  of  material  involved  also  a  change 
in  the  method  of  construction,  and  that  the  lug  of  the  patent  can 
be  stamped  or  swaged  out  of  a  single  sheet  of  plate  of  suitable  shape, 
with  supporting  ribs  or  flanges  integral  with  the  other  members, 
and  that  the  lug  thus  made  is  lighter  and  cheaper  and  stronger  than 
the  cast  iron  lug  which  it  has  superseded,  as  shown  by  the  averments 
of  the  bill.  It  is  said  also  that  the  new  lug  has  "the  same  coefficient 
of  expansion  as  the  boiler,  and  therefore  the  new  function  of  expand- 
ing and  contracting  therewith/'  with  the  new  result  of  making  a 
closer  connection  and  a  tighter  joint  between  them,  and  that  the 
new  lug  also  has  "the  new  capability  of  conformability,  accurate  tit, 
and  supporting  connection."  But  it  cannot  be  seriously  pretended 
that  because  a  lug  made  of  a  malleable  metal  will  fit  more  closely 
to  the  side  of  a  boiler  than  a  rigid  nonmailable  cast  iron  support 
that  we  have  a  new  function,  or  that  because  the  expansion  of  the 
steel  lug  will  equal  the  expansion  of  the  wrought  iron  or  steel  boiler, 
to  which  it  is  attached,  that  the  lug  of  the  patent  is  capable  of  per- 
forming a  new  and  useful  function  over  a  cast  iron  lug.  The  new  lug 
does  just  what  the  old  lug  did.  That  it  is  lighter,  cheaper,  and  more 
durable,  in  that  it  preserves  its  attachment  more  closely,  and  is  less 
liable  to  fracture,  may  be  conceded.  But,  after  all  is  said,  it  remains 
that  it  performs  the  precise  function  of  the  old  cast  iron  lug,  in  sub- 
stantially the  same  way,  and  it  is  idle  to  deny  that  every  advantage 
which  is  claimed  for  it  over  the  old  lug  is  attributable  to  the  inherent 
qualities  of  sheet  steel  over  cast  iron  when  used  for  a  boiler  support- 
ing lug. 

To  sustain  a  patent  based  upon  a  change  of  material,  it  must  be 
shown  that  some  new  and  useful  result  has  been  accomplished;  for 
it  is  only  then  that  the  substitution  of  one  material  for  another  can 
attain  the  dignity  of  invention.  From  the  case  of  Hotchkiss  v.  Green- 
wood, ii  How.  248,  13  L.  Ed.  683,  this  principle  has  been  adhered 
to.  The  case  of  Union  Hardware  Co.  v.  Silchow  (C.  C.)  112  Fed. 
1006,  and  George  Frost  Co.  v.  Cohn  (C.  C.)  112  Fed.  1009,  both  de- 
cided by  Judge  Coxe,  afford  illustrations  of  the  difference  between  a 
mere  improvement  resulting  from  a  change  of  material  and  the  ac- 
complishment of  a  new  and  useful  result  as  a  consequence  of  such 
substitution.  "Both,"  said  Judge  Coxe,  "involve  a  change  of  mate- 
rial in  existing  structures;  but  in  the  one  instance  the  skate  oper- 
ates after  the  change  precisely  as  it  did  before,  and  in  the  other  a 
hose  supporter  which  does  not  support  is  converted,  by  the  change, 
into  a  hose  supporter  which  does  support.  In  the  former  case,  by 
the  use  of  cheaper,  lighter,  and  stronger  metal,  the  skate  is  made 
cheaper,  lighter,  and  stronger;  in  the  other,  the  substitution  of  a 
rubber  button  for  a  metal  button  transformed  a  destructive  and  in- 
operative device  into  a  highly  successful  one." 

The  structural  changes  in  shape  and  form  accomplish  no  new  re- 
sult. Most  of  them  are  purely  incident  to  the  change  in  material. 
The  ribs  or  flanges  upon  the  interior  angle  and  along  the  side  mar- 
gins of  the  two  principal  members,  as  well  as  the  extension  of  the 
vertical  member  so  that  a  part  thereof  shall  extend  below  the  plane 
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of  the  horizontal  member,  are  common  devices  for  bracing  a  bracket 
intended  to  support  an  object,  and  quite  within  the  range  of  knowl- 
edge attributable  to  any  one  having  an  ordinary  acquaintance  with 
the  laws  of  mechanics. 

Like  devices  were  used  even  in  the  old  lug,  for  the  patentee  states 
in  his  specifications  that  in  a  patent  prior  to  his  own  a  boiler  lug 
is  shown  "having  its  members  reinforced  by  ribs  as  flanges  upon 
the  interior  angle  of  the  lug  and  along  its  side  margins,"  but  that 
said  flanges  "extend  only  partially  up  the  side  of  the  vertical  member 
and  part  way  only  along  the  top  surface  of  the  horizontal  member 
of  the  lug."  What  the  patentee  has  done  in  this  direction  is  but  an 
extension  of  the  old  bracing  method  of  the  patent  he  refers  to.  The 
fact  that  these  bracing  ribs  and  webs  are  made  integral  with  the 
principal  members  of  the  lug,  and  the  whole  struck  or  stamped  out 
of  a  single  sheet  of  metal,  does  not  constitute  the  constructed  article 
patentable,  even  though  the  machine  which  made  it  might  possess 
features  entitling  it  to  a  patent.  The  art  of  swaging  is  old,  and  the 
articles  struck  from  a  blank  which  are  made  in  that  way  are  very 
numerous.  The  mere  fact,  therefore,  that  the  lug  of  the  patent  may 
be  made  in  that  way,  and  thus  possess  the  advantage  of  having  no 
joints  or  seams,  does  not  display  invention. 

Our  own  cases  afford  at  least  two  illustrations  much  in  point. 
In  Kilbourne  v.  Bingham  Co.,  I  C.  C.  A.  617,  and  50  Fed.  697,  the 
patent  was  for  a  sink,  swaged  or  struck  up  from  a  single  sheet  of 
wrought  iron  or  steel,  without  joint,  seam,  or  interior  angle.  We 
held  there  was  no  invention  in  the  entirety  of  the  material  of  which 
the  sink  was  made.  The  opinion  of  the  court  shows  the  antiquity 
of  the  art  of  swaging,  and  the  numerousness  of  the  articles  made 
from  a  single  sheet  of  metal  by  the  same  class  of  well-known  tools 
or  machines  used  in  all  such  operations. 

So,  in  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  170,  27  C.  C.  A. 
502,  it  was  held  upon  a  demurrer  to*  the  bill  that  there  was  no  pat- 
entable invention  in  swaging  or  striking  up,  by  means  of  a  die  from 
a  block  of  malleable  metal,  of  a  rail  brace  of  a  form  which  had  been 
previously  made  of  cast  metal. 

In  that  case,  as  in  this,  the  patent  was  not  for  the  process  of  con- 
structing the  rail  brace,  but  for  the  constructed  article.  Touching 
the  suggestion  that  the  form  of  the  blank  which  will  produce  the  lug 
of  the  patent  involves  invention,  we  can  best  answer  as  the  same 
argument  was  answered  in  the  case  cited  above  by  quoting  from  the 
opinion  of  Judge  Severens :  That  "such  forms  are  the  result  of  mere 
cutting  and  trying  experiments,  or  of  reducing  to  a  flat  surface  an 
article  having  the  desired  conformation.     This  is  not  invention." 

When  all  has  been  said,  the  fact  remains  that  the  lug  of  the  pat- 
ent differs  from  the  lug  of  the  old  art  only  because  with  certain  im- 
material and  nonfunctionable  changes  in  shape  and  appearance  it  has 
been  struck  out  of  a  single  sheet  of  malleable  metal. 

That  the  changes  made  have  resulted  in  a  considerable  economy 
of  metal  as  well  as  in  a  more  durable  article  is  likely.  That  it  has 
met  with  a  large  sale  and  superseded  the  old  cast  iron  lug  is  not  sur- 
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prising,  and  for  the  purposes  of  this  case  must  be  admitted.  But 
all  improvement  is  not  invention,  and  if  the  improved  lug  differs 
from  that  before  in  use  only  because  it  is  better  made  and  made  out 
of  better  material  it  does  not  involve  patentable  invention. 

In  Risdon  Locomotive  Works  v.  Medart,  158  U.  S.  68,  91,  15 
Sup.  Ct.  745,  39  L.  Ed.  899,  the  Supreme  Court,  speaking  by  Justice 
Brown,  said  in  support  of  a  judgment  sustaining  a  demurrer  for  want 
of  patentable  invention : 

"This  Is  a  patent  only  for  superior  workmanship,  and  within  all  the  au- 
thorities is  invalid.  This  court  has  repeatedly  stated  that  all  improvement 
is  not  invention.  If  a  certain  device  differs  from  what  precedes  it  only  in 
superiority  of  finish,  or  in  greater  accuracy  of  detail,  it  is  but  the  carrying 
forward  of  an  old  idea,  and  does  not  amount  to  invention.  Thus,  if  it  had 
been  customary  to  make  an  article  of  unpolished  metal,  it  does  not  involve 
invention  to  polish  it.  If  a  telescope  had  been  made  with  a  certain  degree 
of  power,  it  involves  no  invention  to  make  one  which  differs  from  the  other 
only  in  its  having  greater  power.  If  boards  had  heretofore  been  planed  by 
hand,  a  board  better  planed  by  machinery  would  not  be  patentable,  although 
in  all  these  cases  the  machinery  itself  may  be  patentable." 

The  learned  Justice  cites  in  support  the  well-known  cases  of  Smith 
v.  Nichols,  21  Wall.  112,  119,  22  L.  Ed.  566;  Pickering  v.  McCul- 
lough,  104  U.  S.  310,  26  L.  Ed.  749;  and  Burt  v.  Evory,  133  U.  S. 
349,  10  Sup.  Ct.  394,  33  L.  Ed.  647. 

In  respect  of  the  point  decided  in  Pickering  v.  McCullough  he  said : 

"The  patent  was  for  an  improvement  in  the  manufacture  of  moulding 
crucibles  and  pots,  made  of  a  plastic  material  composed  of  black  lead  and 
fire  clay.  It  appeared  that  difficulty  bad  been  experienced  in  removing  the 
crucibles  from  the  mould,  In  consequence  of  the  adhesive  nature  of  the  black 
lead  mixture  employed  in  the  manufacture/  The  invention  obviated  this  diffi- 
culty, and  by  an  improved  mode  of  manufacture  much  labor  and  expense 
were  saved,  and  crucibles  were  produced  which  were  superior  to  those  made 
by  any  particular  mode  known  prior  to  the  device  in  question.  It  was  held 
that  this  did  not  Involve  invention." 

Under  the  well-settled  rule  of  this  court,  a  patent  is  to  be  declared 
void  upon  its  face  "only  when  there  is  no  room  for  thinking  that  any 
evidence  can  be  adduced  which  would,  if  put  into  the  case,  alter  the 
clear  conviction  of  the  court  that  there  is  no  patentable  invention  in 
the  production  patented."  Milner  Seating  Company  v.  Yesbera,  11 1 
Fed.  386,  388,  49  C.  C.  A.  397;  Strom  Mfg.  Co.  v.  Weir  Frog  Co., 
83  Fed.  170,  2j  C.  C.  A.  502;  Richards  v.  Chase  Elevator  Co.,  158 
U.  S.  299,  15  Sup.  Ct.  831,  39  L.  Ed.  991. 

The  case  in  hand  seems  so  plain  and  the  result  so  inevitable  that 
we  have  no  hesitation  in  affirming  the  decree  of  the  Circuit  Court. 
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(123  Fed.  9L) 

KISSINGKR-ISON  CO.  v.  BRADFORD  BEI/TING  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  2,  1903.) 

No.  1,163. 

L  Patents — Bill  of  Review— New  Evidence  op  Anticipation. 

The  discovery  by  a  defendant  of  other  United  States  patents  bearing 
on  the  question  of  anticipation  is  not  sufficient  basis  for  a  bill  of  review 
to  review  a  decree  sustaining  a  patent,  entered  after  an  appeal,  in  the 
absence  of  some  unusual  circumstance. 

2.  Same— Application  to  Appellate  Court  for  Leave  to  File— Due  Dili 
oence. 

On  an  application  to  the  Circuit  Court  of  Appeals  for  leave  to  file  a 
bill  of  review  to  review  a  decree  sustaining  the  validity  of  a  patent  en- 
tered upon  its  mandate,  on  the  ground  of  newly  discovered  evidence,  the 
question  of  due  diligence,  as -well  as  the  materiality  of  the  new  evidence, 
is  one  for  consideration  by  that  court 

8.  Same— Suit  for  Infringement— Profits  Recoverable. 

Where  defendants  bought  the  infringing  articles  from  the  manufac- 
turers, and  resold  the  same,  they  are  chargeable  on  an  accounting  for 
profits  only  with  the  profits  made  by  themselves  above  the  price  paid, 
and  not  for  the  profits  made  by  the  manufacturers,  whatever  may  be 
their  liability  for  damages  sustained  by  complainant  over  and  above  the 
profits  so  made. 

4  Same— Discretion  to  Increase  Damages— Review  on  Appeal. 

The  refusal  of  a  Circuit  Court  to  increase  the  damages  found  to  have 
been  sustained  by  a  complainant  because  of  defendant's  infringement,  as 
permitted  by  Rev.  St  §  4921  [U.  S.  Comp.  St  1901,  p.  3395],  will  not  be 
disturbed  by  the  appellate  court  unless  clearly  demanded  by  the  evidence. 

5.  Same— Accounting  for  Profits— Allowance  for  Expenses  of  8klltng. 

On  an  accounting  by  an  infringer  for  profits  made  on  sales  of  the  in- 
fringing device,  he  is  entitled  to  credit  for  commissions  shown  to  have 
been  paid  agents  on  such  sales,  but  to  authorize  the  allowance  to  him 
as  a  credit  of  a  share  of  the  general  expenses  of  his  business  there  must 
be  specific  evidence  from  which  the  proportion  of  such  expenses  justly 
chargeable  to  that  part  of  the  business  can  be  determined. 

6.  Costs— Attorney's  Fee  for  Taking  Depositions— Examination  of  Wit- 

nesses before  Master. 

The  provision  of  Rev.  St.  S  824  [U.  S.  Comp.  St.  1901,  p.  632],  allowing 
an  attorney's  or  solicitor's  fee  of  $2.50  to  be  taxed  for  each  deposition 
taken  and  admitted  in  evidence,  refers  to  depositions  taken  out  of  court 
to  be  used  on  the  hearing  of  the  cause,  and  has  no  application  to  evidence 
taken  either  in  court  or  before  a  master  on  a  reference. 

Cross-Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  cause  came  on  to  be  heard  upon  an  appeal  from  a  decree  of  the  court 
below,  and  also  upon  a  petition  for  leave  to  review  a  decree  of  the  court 
below  in  pursuance  of  a  mandate  from  this  court  upon  a  former  appeal  in  the 
same  cause.  Upon  the  former  appeal  we  held  that  the  Morrison  patent  for  a 
wire  fence  coupling,  granted  to  D.  B.  Morrison,  May  20,  1890,  was  valid  and 
had  been  infringed,  and  remanded  the  cause,  with  direction  to  enter  such  a 
decree  and  for  an  accounting  as  to  damages.  A  decree  pursuant  to  our  man- 
date was  entered,  and  a  reference  made  to  a  special  master  to  take  proof  and 
report  the  profits  made  by  the  Bradford  Belting  Company  through  their  in- 
fringement of  the  said  Morrison  patent,  "and  also  the  damages  the  complain- 
ant baa  suffered  by  reason  of  said  infringement "    The  master  found  that  the 
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gains  and  profits  made  by  the  sale  of  the  infringing  devices  amounted  to 
$2,202.91,  "and  that  said  amount  is  the  measure  of  damage  which  complain- 
ant has  sustained  by  reason  of  said  infringement."  Upon  exceptions  filed  by 
the  Bradford  Belting  Company  this  was  cut  down  to  $631.21.  From  this  de- 
cree the  complainant  has  appealed,  and  assigned  errors* 

Murray  &  Murray,  for  appellant. 
Wood  &  Wood,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

i.  Pending  this  appeal  the  appelleei  the  Bradford  Belting  Company, 
has  filed  a  petition  praying  leave  to  file  a  bill  of  review  to  review  the 
decree  of  the  court  below  entered  in  pursuance  of  the  mandate  of  this 
court  upon  the  former  appeal.  The  principal  question  involved  upon 
the  former  appeal  was  as  to  the  validity  and  scope  of  the  Morrison  pat- 
ent for  a  fence  wire  coupler.  Very  many  patents  were  relied  upon  as 
anticipations ;  many  of  them  are  discussed  in  the  opinion  of  this  court 
by  Judge  Taft,  which  is  reported  in  97  Fed.  502,  38  C.  C.  A.  300.  It 
is  sought  now  to  obtain  leave  to  file  a  bill  of  review  solely  upon  the 
ground  that  the  defendant  has  discovered  three  other  alleged  antici- 
patory patents,  one  of  which  it  is  claimed  covers  features  held  to  be 
novel  in  the  opinion  of  this  court  sustaining  the  validity  of  the  Mor- 
rison patent. 

Without  in  any  degree  conceding  the  influence  claimed  for  this  newly 
discovered  evidence,  we  are  content  to  deny  the  motion  for  want  of 
due  diligence.  That  a  searcher  was  sent  to  examine  the  Patent  Office 
for  the  purpose  of  obtaining  all  matter  which  was  material  to  the  de- 
fense of  want  of  patentable  novelty,  and  that  this  searcher  did  not 
come  across  these  particular  patents,  is  not  such  an  extraordinary 
circumstance  as  would  justify  the  review  of  a  decree  sustaining  the 
validity  of  a  patent.  Such  evidence  is  of  a  cumulative  character. 
These  patents  were  public  records,  and  accessible  if  the  search  had 
been  sufficiently  diligent.  The  discovery  of  other  patents  bearing 
upon  the  question  of  anticipation  should  not  be  made  the  basis  for  a 
bill  of  review,  in  the  absence  of  some  very  peculiar  circumstance. 
This  was  the  view  expressed  by  the  Court  of  Appeals  for  the  First 
Circuit  in  Re  Gamewell  Fire  Alarm  Tel.  Co.,  73  Fed.  908,  914,  20 
C.  C.  A.  in. 

2.  The  question  of  due  diligence,  as  well  as  the  materiality  of  the 
newly  discovered  evidence,  is,  we  think,  a  question  for  decision  by  this 
court  upon  an  application  for  leave  to  review  a  decree  of  the  Circuit 
Court,  entered  in  pursuance  of  the  decree  of  this  court.  Society  of 
Shakers  v.  Watson,  77  Fed.  512,  23  C.  C.  A.  264;  Jourolmon  v. 
Ewing,  85  Fed.  103,  29  C.  C.  A.  41 ;  Rubber  Co.  v.  Ewing,  9  Wall. 
805,  19  L.  Ed.  828. 

3.  The  master,  in  estimating  the  cost  of  the  couplers  to  the  defend- 
ant, allowed  only  the  actual  first  cost  to  Gerard  &  Lawrence,  who 
made  and  sold  the  infringing  devices  to  the  defendant  at  a  price  which 
included  a  considerable  profit  to  themselves. 
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Upon  exception  the  court  below  held  that  the  price  actually  paid 
Gerard  &  Lawrence  was  the  cost  of  the  couplers  to  defendants,  and 
that  defendants  were  liable  only  for  the  actual  profits  and  gains  re- 
sulting from  their  dealing  in  the  couplers.  There  was  no  error  in  this. 
The  defendants  were  not  themselves  the  manufacturers  of  the  coupler, 
but  bought  them  from  Gerard  &  Lawrence,  who  bought  the  shells 
and  wedges  from  others  and  made  the  completed  coupler,  and  then  sold 
to  defendant  at  a  profit.  Defendants  are  liable  to  account  for  such 
gains  and  profits  only  as  accrued  to  themselves,  and  not  for  those 
which  accrued  to  the  manufacturers  from  whom  they  bought.  Eliza- 
beth v.  Pavement  Co.,  97  U.  S.  126,  138,  24  L.  Ed.  1000;  Root  v.  Rail- 
way Co.,  105  U.  S.  189,  202,  et  seq.,  26  L.  Ed.  975 ;  Tilghman  v.  Proc- 
tor, 125  U.  S.  136,  144,  146, 148,  8  Sup.  Ct.  894,  31  L.  Ed.  664;  Coupe 
v.  Royer,  155  U.  S.  565,  582,  15  Sup.  Ct.  199,  39  L.  Ed.  263 ;  Belknap 
v.  Schild,  161  U.  S.  11,  25, 16  Sup.  Ct.  443,  40  L.  Ed.  599. 

No  partnership  or  other  such  relation  existed  between  defendants 
and  Gerard  &  Lawrence  as  to  make  them  accountable  for  the  gains 
and  profits  of  the  latter.  Defendants  had  the  exclusive  right  to  the 
sale  of  the  device  made  by  Gerard  &  Lawrence,  but  were  to  pay  a 
fixed  price  for  each  coupler,  and  realize  for  themselves  whatever  profit 
should  result  from  sales. 

4.  But  it  is  said  that  Gerard  &  Lawrence  were  joint  tort  feasors 
with  the  defendants,  and  that  each  such  joint  feasor  is  responsible  for 
the  entire  damage  sustained  by  the  patentee.  No  fault  can  be  found 
with  the  principle  stated,  but  it  has  no  proper  application  here.  Neith- 
er is  there  any  doubt,  since  the  act  of  July  8,  1870,  section  4921,  Rev. 
St.  [U.  S.  Comp.  St.  1901,  p.  3395],  but  that,  where  the  injury  result- 
ing from  an  infringement  shall  be  greater  than  the  gains  and  profits 
made  by  the  infringer,  the  patentee,  in  addition  to  the  profits  to  be 
accounted  for,  is  entitled  to  recover  the  damages  he  has  sustained. 
Root  v.  Railway  Co.,  105  U.  S.  189,  202,  26  L.  Ed.  975 ;  Coupe  v. 
Royer,  155  U.  S.  565,  582,  15  Sup.  Ct.  199,  39  L.  Ed.  263.  But  the 
defendants,  not  being  liable  to  account  for  any  profit  or  gains  other 
than  that  actually  realized  by  them,  cannot  be  made  liable  for  the  gains 
and  profits  made  by  those  from  whom  they  bought  the  infringing 
couplers. 

If  complainants  vjish  to  recover  the  profits  made  by  Gerard  & 
Lawrence,  they  must  do  so  by  a  suit  against  them.  But  Gerard  & 
Lawrence  are  not  parties  to  this  suit,  and  the  defendants  cannot  be 
made  to  account  for  profits  made  by  Gerard  &  Lawrence,  although 
they  contributed  to  the  infringement.  City  of  Elizabeth  v.  Pavement 
Co.,  97  U.  S.  126,  24  L.  Ed.  1000. 

Complainants'  right  to  recover  all  damages  over  and  above  the 
profits  made  by  the  infringer  cannot  be  and  has  not  been  disputed. 
But  it  was  not  shown  that  the  damages  exceeded  the  profits  made  by 
the  defendants,  to  say  nothing  of  those  made  by  Gerard  &  Lawrence. 
No  evidence  was  introduced  to  show  that  complainants'  sales  had 
fallen  off,  or  that  they  had  been  compelled  to  reduce  the  sale  price  of 
their  coupler  or  to  increase  the  cost  of  doing  business.  The  entire 
body  of  the  evidence  bore  upon  the  question  of  the  gains  and  profits 
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made  by  the  defendants,  and  the  master's  report  was  based  solely  upon 
this  question. 

There  was  no  error  in  not  allowing  the  complainants  to  recover  the 
profits  so  made  by  Gerard  &  Lawrence  as  damages  sustained  by  com- 
plainants, because  there  is  no  evidence  that  they  sustained  any  dam- 
ages at  all. 

5.  Neither  was  there  any  error  in  the  refusal  of  the  court  to  increase 
the  damages  as  allowed  under  section  4921,  Rev.  St.  [U.  S.  Comp. 
St.  1 901,  p.  3395].  "The  allowance  of  an  increase  of  damages  under 
the  statute  is  a  matter  which  rests  somewhat  in  the  discretion  of  the 
court,  and  we  should  not  be  inclined  to  disturb  its  finding  upon  this 
point,  unless  the  evidence  clearly  demanded  it."  Topliff  v.  Topliff, 
145  U.  S.  156,  174,  12  Sup.  Ct.  825,  36  L.  Ed.  658.  This  case  is  par- 
ticularly free  from  any  unusual  circumstances  showing  a  willful  pur- 
pose to  violate  the  rights  of  complainants,  and  we  are  not  disposed  to 
overrule  the  court  below  in  refusing  to  exercise  this  punitory  power. 

6.  The  evidence  before  the  master  plainly  established  that  the  de- 
fendants had  received  from  sales  of  these  articles  $3,147.61,  and  had 
paid  for  them  to  Gerard  &  Lawrence,  including  the  sums  paid  for 
Gerard  &  Lawrence  to  the  American  Brass  Works,  the  sum  of 
$1,939.00.     There  was  by  this  evidence  an  apparent  profit  of  $1,208.61. 

The  defendant  claimed  two  deductions  as  cost  of  selling.  One  was 
an  item  of  $146.51,  being  commissions  paid  to  selling  agents.  An- 
other was  an  item  of  $430.89,  which  appeared  only  at  the  bottom  of  an 
exhibit  filed  by  defendant  purporting  to  be  a  tabulated  statement  of 
purchases  and  sales  of  these  couplers,  in  these  words:  "$2,894.62 
sales  at  14.89  per  cent,  our  cost  of  selling.,,  These  items  were  both 
disallowed  by  the  master. 

The  item  of  commissions  paid  on  sales  was  a  proper  credit.  The 
profits  recoverable  are  only  those  which  were  actually  made,  and  the 
general  burden  is  upon  the  plaintiff  to  show  what  those  profits  were. 
The  fair  and  reasonable  expenses  incident  to  the  sale  of  the  infringing 
devices  should  be  deducted  from  the  gross  profit  shown  by  the  evi- 
dence. The  Tremolo  Patent,  9  Wall.  518,  23  L.  Ed.  97;  Tilghman 
v.  Proctor,  125  U.  S.  151,  8  Sup.  Ct.  894,  31  L.  Ed.  664. 

There  are  cases  where  it  is  proper  to  credit  the  gross  sales  of  a  par- 
ticular article  composing  a  part  of  the  general  business  carried  on  with 
a  proportion  of  the  general  expense  incident  fo  the  same  business, 
such  as  rents,  clerk  hire,  heat,  and  lights,  and  in  the  Tremolo  Patent 
Case  the  gross  sales  of  the  infringing  device  were  so  credited.  But 
there  was  no  sufficient  evidence  before  the  master  to  show  the  general 
expense  of  conducting  the  business  of  the  defendant.  This  item  in  the 
exhibit  filed  by  the  defendant's  bookkeeper  may  have  been  the  general 
cost  of  carrying  on  the  entire  business  of  the  defendant,  including  its 
manufacturing  departments,  or  it  may  be  a  mere  approximation  of  ex- 
pense of  selling,  which  would  include  interest  upon  the  general  capital 
engaged.  If  this  is  the  fact,  this  would  be  wrong.  Rubber  Company 
v.  Goodyear,  9  Wall.  789,  19  L.  Ed.  566. 

What  items  were  included  we  have  no  way  of  knowing.  If  the  wit- 
ness who  prepared  this  tabulation  and  stood  sponsor  for  this  enig- 
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matical  credit  had  meant  to  charge  against  the  gross  sales  of  these 
connectors  only  the  proportion  of  the  general  cost  of  carrying  on  the 
general  business  which  the  gross  sales  of  the  entire  business  bore  to 
the  gross  sales  of  these  couplers,  why  should  the  item  of  commissions 
paid  agents  be  singled  out  and  charged  against  this  branch  of  the  busi- 
ness in  addition  to  its  share  of  the  entire  expense  of  the  business 
of  which  these  commissions  were  probably  a  part?  We  see  no 
good  reason  for  overruling  the  master's  action  in  disallowing  this 
item  as  an  item  of  expense  not  proven. 

7.  A  number  of  witnesses  Were  examined  before  the  special  master 
upon  the  reference,  and  their  testimony  taken  down  by  a  stenographer 
and  filed.  The  court  below  refused  to  regard  this  as  entitling  the 
complainant,  under  section  824,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p. 
632],  to  a  taxed  fee  of  $2.50  for  each  such  examination.  These  wit- 
nesses were  orally  examined  before  the  master  upon  the  matters  re- 
ferred to  him,  and  although  their  evidence  was  reduced  to  writing 
they  did  not  constitute  depositions,  within  the  meaning  of  the  statute. 
The  statute  refers  to  depositions  taken  out  of  court  under  such  no- 
tice or  consent  as  will  entitle  them  to  be  filed  and  read  as  evidence 
upon  the  hearing  of  the  cause,  and  does  not  include  evidence  taken 
either  in  court  or  before  a  master  upon  a  reference.  Troy  Iron  & 
Nail  Factory  v.  Corning,  7  Blatchf.  16,  24  Fed.  Cas.  236;  In  re 
Strauss  v.  Meyer  (C.  C.)  22  Fed.  467 ;  Spill  v.  Celluloid  M.  Co.  (C. 
C.)  28  Fed.  870;  Missouri  Pac.  Ry.  Co.  v.  Texas  &  Pacific  Ry.  Co. 
(C.  C.)  38  Fed.  775 ;  Ferguson  v.  Dent  (C.  C.)  46  Fed.  88— is  not  in 
point. 

The  decree  will  be  modified  so  as  to  increase  the  recovery  of  the 
complainant  by  the  sum  of  $430.89,  with  interest  from  date  of  mas- 
ters report.  The  costs  of  appeal  will  be  paid  by  the  Bradford  Com- 
pany. 


(123  Fed.  221.) 

KEENE  FIVE  CENT  SAV.  BANK  v.  REID  et  *L 

RHODES  v.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  6,  1903.) 

Nos.  1,795, 1,796. 

L  Mortgages — Construction— Stipulation  for  Maturity  on  Default. 

A  provision  In  a  mortgage  that  In  case  the  sum  secured,  or  any  part 
thereof,  or  any  interest  thereon,  is  not  paid  when  the  same  Is  due,  or 
if  the  taxes  assessed  against  the  property,  or  any  part  thereof,  are  not 
paid  when  the  same  are  by  law  made  due  and  payable,  "then  the  whole 
of  said  sum  and  sums  and  the  interest  thereon  shall  and  by  these  presents 
become  due  and  payable,"  is  not  self-operative,  but  is  for  the  benefit  of 
the  creditor,  and  intended  to  give  him  an  option,  and  It  does  not  render 
the  principal  emm  due  and  payable  in  advance  of  the  time  specified  on 
the  face  of  the  note  because  of  a  prior  default  in  the  payment  of  interest 
or  taxes,  so  as  to  start  the  statute  of  limitations  to  running,  unless  the 
holder  elected  in  some  way  to  treat  it  as  due  at  an  earlier  time  in  con- 
sequence of  the  default 
59  C.C.A.— 15 
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2.  Federal   Courts— Following  8tate   Decisions— Construction   of   Con- 
tracts. 

The  proper  Interpretation  of  a  private  contract  presents  a  question  of 
general  law,  concerning  which  the  federal  courts  are  entitled  to  express 
an  independent  judgment,  unless  the  contract  is  one  relating  to  the  sale 
or  conveyance  of  real  or  personal  property,  and  it  contains  words  or 
phrases  that,  in  virtue  of  local  decisions,  have  acquired  a  definite  mean- 
ing, and  have  thus  become  rules  of  property  within  the  state. 
&  Mortgages— Construction— Provisions  in  Note  for  State  Laws. 

A  provision  in  a  note  that  "this  note  and  the  coupons  hereto  attached 
*  *  *  are  to  be  construed  by  the  laws  of  the  state  of  Kansas" 
means  the  statutes  of  the  state  with  reference  to  negotiable  Instruments, 
and  the  rights  and  liabilities  of  the  parties  thereto,  and  does  not  com- 
prehend the  decisions  of  local  courts  construing  like  contracts  that  had 
been  or  might  thereafter  be  announced;  nor  can  it  be  extended  so  as 
to  make  the  decisions  of  the  local  courts  the  governing  law  with  respect 
to  the  construction  of  the  provisions  of  a  mortgage  given  to  secure  such 
note. 

Caldwell,  Circuit  Judge,  dissenting. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

This  action  was  brought  by  the  Keene  Five  Cent  Savings  Bank,  a  New 
Hampshire  corporation,  the  appellant  in  case  No.  1,795,  and  one  of  the  ap- 
pellees in  case  No.  1,796,  to  foreclose  a  mortgage  on  lands  situated  in  Mar- 
shall county,  Kan.  The  bill  alleged,  in  substance,  that  Gavin  Reid  and  Elmira 
Reid  on  October  14,  1886,  executed  a  note  in  favor  of  Fanny  TJ.  Warden  in 
the  sum  of  $6,000,  payable  20  years  after  date,  with  20  interest  coupons,  for 
$420  each,  thereto  attached,  and  that  as  security  therefor  they  executed  the 
mortgage  in  question;  that  the  taxes  assessed  against  the  mortgaged  premises 
for  the  years  1889,  1890,  1891,  and  1892  were  not  paid  by  the  mortgagors,  but 
were  paid  In  August,  1895,  by  the  complainant;  that  the  taxes  on  the  property 
for  the  years  1893  to  1897,  both  Inclusive,  were  not  paid  by  the  mortgagors  or 
any  other  person;  that  the  mortgagors  had  failed  to  pay  any  of  the  coupon 
interest  notes  which  became  due  annually  on  November  1st  for  the  years 
1891  to  1898,  both  inclusive;  that  the  principal  and  interest  notes  secured  by 
said  mortgage,  together  with  all  the  mortgagee's  rights  under  said  mortgage, 
were  assigned  by  Fanny  TJ.  Warden  to  the  complainant  in  June,  1889,  to  se- 
cure the  payment  of  an  indebtedness  owing  by  said  Warden  to  the  com- 
plainant; that  after  such  assignment,  and  in  September,  1893,  in  a  suit 
brought  by  one  King,  as  receiver  of  the  First  National  Bank  of  Frankfort, 
Kan.,  In  the  Supreme  Court  of  New  Hampshire,  the  complainant  was  gar- 
nished, by  trustee  process  emanating  from  said  court,  as  a  creditor  of  said 
Fanny  TJ.  Warden,  and  compelled  to  answer  as  to  the  state  of  its  account 
with  her;  that  It  did  answer  forthwith,  showing  that  It  then  held  the  afore- 
said notes  as  security  for  an  existing  indebtedness  on  the  part  of  said  Fanny 
TJ.  Warden  in  the  sum  of  $3,248.66;  that  thereupon  the  complainant  was 
notified  by  one  Harriet  R.  Warden  that  she  was  the  owner  of  and  entitled 
to  whatever  sum  might  be' collected  on  said  notes  over  and  above  the  sum 
of  $3,248.66  aforesaid;  that  a  controversy  accordingly  arose  between  said 
last-named  claimant  and  said  King  as  to  who  was  entitled  to  the  surplus, 
in  consequence  of  which  the  complainant  could  not,  under  the  laws  of  New 
Hampshire,  lawfully  send  said  note  and  mortgage  out  of  the  state  of  New 
Hampshire  Into  the  state  of  Kansas  until  said  controversy  was  determined; 
that  It  was  not  so  determined  until  the  year  1898,  when  T.  F.  Rhodes, 
having  bought  from  King,  as  receiver,  all  the  assets  then  in  his  hands  as 
receiver,  entered  Into  an  agreement  with  Harriet  R.  Warden  and  Fanny  TJ. 
Warden  whereby  they  released  their  claim  to  said  notes,  and  consented  that 

*[  2.  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Spokane 
Falls  &  N.  Ry.  Co.  v.  Ziegler,  9  C.  C.  A.  548;  Wilson  v.  Perrin,  11  Q  0.  A. 
71;  H1U  v.  Hite,  29  C.  C.  A.  553. 
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this  plaintiff  might  proceed  to  collect  the  notes,  and  hold  any  surplus  oyer 
aod  above  the  amount  of  its  claim  for  the  benefit  of  said  Rhodes;  and  that 
thereupon  the  New  Hampshire  suit  was  dismissed  in  the  month  of  July,  1898, 
and  the  complainant,  being  freed  from  all  restraint,  was  permitted  to  proceed 
with  the  enforcement  of  the  mortgage.  The  bill  averred  that  during  all  of 
the  period  aforesaid  ,Gavin  Reid  and  Elmira  Reid,  the  mortgagors,  had  oc- 
cupied and  used  the  mortgaged  premises;  that  they  had  not  paid  any  part  of 
the  principal  indebtedness;  and  that  the  defendant  T.  F.  Rhodes  had  a  claim 
for  taxes  against  the  mortgaged  premises  which  was  prior  In  lien  to  the 
mortgage,  the  exact  and  true  amount  of  which  the  complainant  was  unable 
to  state.  The  complainant  accordingly  prayed  that  the  amount  of  its  demand 
might  be  ascertained  and  established,  and  for  a  decree  of  foreclosure.  The 
defendant  Rhodes  filed  an  answer  in  which  he  admitted  substantially  all  of 
the  allegations  contained  in  the  complaint  He  also  filed  a  cross-bill,  in  which 
he  asserted  a  tax  lien,  and  prayed  that  the  priorities  of  various  liens  existing 
against  the  property  might  be  ascertained,  and  for  general  relief.  The  mort- 
gagors filed  an  answer  in  which  they  admitted  substantially  all  of  the  allega- 
tions contained  in  the  bill,  but  they  averred  that  the  interest  notes  which 
matured  on  the  4th  of  November  in  the  years  1890,  1891,  1892,  and  1893  were 
not  paid  when  they  became  due,  and  for  that  reason  they  insisted  that  the 
cause  of  action  on  which  the  complainants  sue  did  not  accrue  within  five 
years  before  the  action  was  brought,  and  that  the  action  could  not  be  main- 
tained. On  a  final  hearing  the  lower  court  sustained  the  defense  and  dis- 
missed the  complainant's  bill.  It  also  dismissed  the  cross-bill  which  was 
filed  by  T.  F.  Rhodes.  From  this  decree  the  Keene  Five  Cent  Savings  Bank 
and  T.  F.  Rhodes  have  prosecuted  separate  appeals. 

W.  J.  Gregg  and  J.  D.  Gregg,  for  appellants. 

W.  F.  Guthrie,  for  appellant  Keene  Five  Cent  Savings  Bank. 

T.  F.  Garver  (J.  A.  Broughten  and  J.  B.  Larimer,  on  the  brief), 
for  appellees  Gavin  Reid  and  Elmira  Reid. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  question  to  be  determined  on  these  appeals  is  whether  the 
principal  note,  secured  by  the  mortgage,  together  with  the  accrued 
interest  thereon,  became  due  and  payable  as  soon  as  there  was  a 
failure  to  pay  any  one  of  the  interest  coupons,  so  that  the  statute  of 
limitations  began  to  run  at  the  date  of  the  default  as  against  the 
entire  indebtedness,  without  any  affirmative  action  on  the  part  of  the 
holder  of  the  notes,  and  even  against  its  express  will  and  consent. 
This  question  arises  in  the  following  manner:  In  the  principal  note 
this  clause  is  found: 

"It  Is  expressly  declared  and  agreed  that  this  note  and  the  coupons  hereto 
attached  are  made  and  executed  under  and  are  to  be  construed  by  the  laws 
of  the  state  of  Kansas  in  every  particular  and  are  given  for  an  actual  loan 
of  six  thousand  dollars." 

The  mortgage  which  secured  the  note  contained  the  following  pro- 
vision : 

"But  If  said  sum  or  sums  of  money  or  any  part  thereof,  or  any  Interest 
thereon,  is  not  paid  when  the  same  is  due,  and  if  the  taxes  and  assessments 
of  every  nature  which  are  or  may  be  assessed  and  levied  against  said  prem- 
ises, or  any  part  thereof,  are  not  paid  when  the  same  are  by  law  made  due 
and  payable,  or  if  the  insurance  be  not  kept  up  thereon,  or  if  waste  be  com- 
mitted, then  the  whole  of  said  sum  and  sums  and  the  interest  thereon  shall 
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and  by  these  presents  become  due  and  payable  and  said  party  of  the  second 
part  shall  be  entitled  to  possession  of  said  premises." 

It  is  a  conceded  fact  that  a  default  occurred  in  the  payment  of  in- 
terest on  the  mortgage  debt  as  early  as  November  4,  1890;  that  no 
interest  was  paid  after  that  date;  and  that  a  statute  of  Kansas  de- 
clares (Gen.  St.  Kan.  1901,  §  4446)  that  an  action  "upon  any  agree- 
ment, contract  or  promise  in  writing"  can  only  be  brought  within  five 
years  after  the  cause  of  action  "shall  have  accrued." 

It  is  obvious,  therefore,  that  if  the  effect  of  the  above-quoted  mort- 
gage clause  was  to  render  the  entire  indebtedness  secured  thereby 
immediately  payable  when  the  first  default  in  the  payment  of  inter- 
est, or  any  default,  prior  to  November  4,  1896,  occurred,  whether 
the  creditor  did  or  did  not  elect  to  treat  it  as  due,  then  the  action  is 
barred,  and  the  decree  below  was  for  the  right  party.  On  the  other 
hand,  if  the  mortgage  clause  in  question  merely  gave  to  the  creditor 
an  option  to  treat  the  indebtedness  as  due  in  case  of  a  default,  which 
he  might  or  might  not  exercise  at  his  pleasure,  then  the  debt  sued 
for  was  not  due  until  the  present  action  was  brought,  and  the  decree 
below  is  indefensible.  The  effect  of  such  clauses  as  the  one  in  ques- 
tion has  frequently  been  a  subject  for  judicial  consideration,  and, 
while  the  decisions  are  not  entirely  harmonious,  yet  the  decided  weight 
of  reason  and  authority  is  in  favor  of  the  view  that  such  provisions 
are  not  self-operative;  that  they  are  for  the  benefit  of  the  creditor, 
and  intended  to  give  him,  on  grounds  of  convenience,  the  right  to 
treat  the  entire  debt  as  matured,  if  an  installment  of  interest  is  not 
paid  as  and  when  it  should  be,  or  if  the  taxes  on  the  mortgaged 
premises  are  not  paid  pursuant  to  agreement.  The  great  majority  of 
the  cases  treat  such  provisions,  when  contained  in  mortgages,  as  de- 
signed to  further  constrain  and  stimulate  the  debtor  to  meet  his 
engagements  promptly,  and  to  arm  the  creditor  with  a  right  in  the 
nature  of  a  right  to  declare  a  forfeiture  or  to  exact  a  penalty,  which 
he  may  or  may  not  exercise,  and  as  a  right  which  the  courts  will 
never  regard  as  having  been  exercised  by  the  creditor,  or  as  having 
any  effect  upon  the  period  of  maturity  specified  in  a  note  or  bond, 
without  some  affirmative  action  on  his  part,  such  as  a  notification  to 
the  debtor,  by  a  suit  or  otherwise,  that  on  account  of  the  default  he 
elects  to  treat  the  entire  indebtedness  as  due.  Attention  has  also 
been  called  to  the  fact  that  to  hold  such  provisions  as  the  one  in 
question  to  be  self-operative  would  be  to  confer  on  the  debtor  the 
right  to  take  advantage  of  his  own  wrong ;  that  is,  to  mature  an  in- 
debtedness which  was  intended  as  an  investment  for  a  given  period, 
in  advance  of  the  time  specified  on  the  face  of  his  note  or  bond, 
by  failing  to  keep  his  engagements.  Cox  v.  Kille,  50  N.  J.  Eq.  176, 
24  Atl.  1032;  Mason  v.  Luce,  116  Cal.  232,  48  Pac.  72;  Richards 
v.  Daley,  116  Cal.  336,  48  Pac.  220;  Lowenstein  v.  Phelan,  17  Neb. 
429,  22  N.  W.  561 ;  First  Nat.  Bank  of  Snohomish  v.  Parker  (Wash.) 
68  Pac.  756,  757;  Watts  v.  Creighton,  85  Iowa,  154,  52  N.  W.  12; 
Batey  v.  Walter  (Tenn.  Ch.  App.)  46  S.  W.  1024 ;  Nebraska  Citv  Nat. 
Bank  v.  Nebraska  City  Gaslight  &  Coke  Co.  (C.  C.)  14  Fed.  763';  Phil- 
lips v.  Taylor,  96  Ala.  426,  11  South.  323.  We  are  constrained,  by 
the  reasons  stated  in  the  foregoing  decisions,  to  hold  that  such  a 
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provision  as  the  one  now  in  question  is  not  self-operative ;  that  it  did 
not  render  the  principal  note,  secured  by  the  mortgage,  due  and  pay- 
able in  advance  of  the  time  specified  on  its  face,  unless  the  creditor  or 
holder  elected  in  some  way  to  treat  it  as  due  at  an  earlier  period,  in 
consequence  of  a  default  in  the  interest  payments  or  in  the  payment  of 
taxes.  We  are  of  opinion  that  this  view  of  the  case  is  altogether  the 
most  reasonable,  the  one  which  is  most  in  accord  with  the  presumed 
intention  of  the  parties,  and  the  one  that  is  the  best  supported  by  au- 
thority. The  previous  decision  of  this  court  in  Brewer  v.  Penn 
Mutual  Life  Ins.  Co.,  36  C.  C.  A.  289,  94  Fed.  347,  was  only  to  the 
effect  that  where  a  mortgage  contains  a  provision  in  substance  like 
the  one  now  involved,  and  a  default  occurred  in  the  payment  of  the  in- 
terest, such  default  gave  the  holder  of  the  note  the  right  to  declare  the 
same  due,  and  to  collect  it  by  a  suit  in  the  ordinary  form,  as  well  as 
to  enforce  payment  by  an  action  to  foreclose  the  mortgage. 

It  is  strenuously  urged,  however,  that  a  different  view  has  been 
taken  by  the  Supreme  Court  of  Kansas  touching  the  effect  of  such  a 
provision  as  we  have  been  considering;   that  the  court  of  last  resort 
in  that  state  holds  that  such  a  provision  is  self-executing,  and  that 
in  case  of  a  default  it  operates  to  mature  an  indebtedness  without 
any  affirmative  action  on  the  part  of  the  mortgagee  or  creditor ;  and 
that  these  decisions  are  binding  on  this  court,  especially  in  view  of 
the  above-quoted  clause,  which  is  found  in  the  note,  declaring  that 
it  and  the  coupons  attached  should  "be  construed  by  the  laws  of  the 
state  of  Kansas."     It  is  not  to  be  denied  that  in  one  case  (First  Na- 
tional Bank  v.  Peck,  8  Kan.  660)  it  was  held,  in  a  case  involving  the 
construction  of  such  a  clause  as  the  one  now  before  us,  that,  while 
such  clauses  are  "usually  inserted  for  the  benefit  of  the  mortgagee," 
yet  that  the  mortgagor  may  likewise  insist  upon  it,  and  that  in  the 
case  then  under  consideration  the  occurrence  of  a  default  caused  a 
note  to  become  due  in  advance  of  the  time  specified  on  its  face,  in 
such  a  sense  that  one  who  acquired  it  after  the  default  could  not  be 
esteemed  a  purchaser  before  maturity.    The  authority  of  this  case 
has  been  recognized  in  two  subsequent  cases,  to  wit,  Lewis  v.  Lewis, 
58  Kan.  563,  50  Pac.  454,  and  Douthitt  v.  Farrell,  60  Kan.  195,  56 
Pac.  9,  both  of  which  cases  were  decided  long  after  the  mortgage  in 
suit  was  executed.     Conceding  that  these  cases,  in  effect,  hold  that  the 
occurrence  of  a  default  in  the  payment  of  interest  or  in  the  failure  to 
pay  taxes  under  a  mortgage  containing  the  clause  in  question  does 
cause  a  note  to  mature  and  start  the  statute  of  limitations  from  the 
time  of  the  default,  we  turn  to  inquire  how  far,  if  at  all,  these  decisions 
are  binding  upon  this  court. 

It  will  be  observed  at  the  outset  that  these  decisions  do  not  deal 
in  any  respect  with  the  construction  of  a  local  statute  of  the  state, 
but  exclusively  with  the  meaning,  scope,  and  effect  of  a  provision 
found  in  a  private  contract ;  the  question  considered  and  decided  be- 
ing, when  did  a  certain  indebtedness  mature,  in  view  of  all  the  pro- 
visions of  the  contract  between  the  parties  relative  to  the  time  of 
payment?  No  construction  or  interpretation  of  the  local  statute  of 
limitations  was  required  in  either  of  these  cases,  or  attempted.  The 
statute  on  that  subject  was  plain,*  and  its  application  obvious,  when 
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the  time  that  the  indebtedness  became  due  or  accrued  was  ascer- 
tained; and  that  depended  entirely  upon  the  meaning,  purpose,  and 
effect  of  the  provision  of  the  mortgage  which  we  have  already  quoted. 
Now,  it  is  a  well-settled  doctrine  that  the  proper  interpretation  of 
a  private  contract  presents  a  question  of  general  law,  concerning 
which  the  federal  courts  are  entitled  to  express  an  independent  judg- 
ment, unless  the  contract  is  one  relating  to  the  sale  or  conveyance  of 
real  or  personal  property,  and  it  contains  words  or  phrases  that,  in 
virtue  of  local  decisions,  have  acquired  a  definite  meaning,  and  have 
thus  become  rules  of  property  within  the  state.  When  such  is  the 
case  the  federal  courts  will  interpret  a  contract  as  the  state  courts 
would  interpret  it.  Jackson  v.  Chew,  12  Wheat.  153,  6  L.  Ed.  583; 
Suydam  v.  Williamson,  20  How.  427,  15  L.  Ed.  978;  Burgess  v. 
Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  2j  L.  Ed.  359;  Bucher  v. 
Cheshire  R.  Co.,  125  U.  S.  555,  584,  8  Sup.  Ct.  974,  31  L.  Ed.  795. 
But  in  ordinary  cases  which  involve  the  meaning  and  effect  of  a  con- 
tract a  federal  court  will  interpret  it  in  accordance  with  general 
rules  of  law  governing  the  construction  of  contracts,  and  will  never 
hold  itself  bound  to  adopt  a  construction  which  has  been  placed  upon 
the  contract,  or  one  like  unto  it,  by  the  courts  of  a  state,  unless  such 
construction  appears  to  be  sound  and  just.  In  a  word,  the  federal 
courts  have  a  right  to  express  an  independent  judgment  with  respect 
to  questions  of  commercial  law,  with  respect  to  the  construction  of 
private  contracts,  and  with  respect  to  the  liability  of  persons  charged 
with  the  commission  of  torts,  when  the  questions  are  not  dependent 
on  local  statutes  modifying  the  common  law,  but  are  to  be  adjudged 
in  accordance  with  its  principles.  Swift  v.  Tyson,  16  Pet.  1,  10  L. 
Ed.  865;  Henning  v.  Insurance  Co.,  2  Dill.  26,  Fed.  Cas.  No.  6,366; 
Baltimore  &  Ohio  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914, 
37  L.  Ed.  772;  Bucher  v.  Cheshire  R.  Co.,  and  Burgess  v.  Seligman, 
supra;  Casserleigh  v.  Wood  et  al.,  119  Fed.  308,  313,  56  C.  C.  A. 
212.     See,  also,  note  to  Griffin  v.  Overman,  9  C.  C.  A.  542,  548. 

It  is  claimed,  however,  that  in  the  present  instance,  by  a  clause 
inserted  in  the  principal  note,  which  has  heretofore  been  quoted,  the 
parties  expressly  agreed  that  their  rights  should  be  determined  ac- 
cording to  the  Laws  of  the  state  of  Kansas,  and  that  this  means  that 
the  decisions  of  the  Supreme  Court  of  that  state  must  be  followed 
in  determining  the  meaning  and  effect  of  all  the  provisions  of  the 
mortgage.    There  are  two  answers,  we  think,  to  this  contention : 

In  the  first  place,  the  agreement  relied  upon  is  very  explicit  that 
"this  note  and  the  coupons  *  *  *  are  to  be  construed  by  the 
laws  of  the  state  of  Kansas."  Nothing  was  said  about  the  construc- 
tion of  another  and  very  different  instrument,  to  wit,  the  mortgage, 
whereby  certain  property  was  pledged  to  secure  the  payment  of  the 
note ;  and  it  would  be  an  unwarranted  extension  of  the  scope  of  this 
clause  to  say  that  the  parties  stipulated  that  all  the  provisions  of  the 
mortgage  should  be  construed  by  all  courts  as  the  Supreme  Court  of 
Kansas  had  or  might  thereafter  construe  it.  Statutes  have  been 
enacted  by  the  several  states  defining  what  are  negotiable  instruments, 
how  they  shall  be  drawn,  what  words  of  negotiability  they  shall  con- 
tain, and  the  rights  and  liabilities  of  the  parties  thereto.     The  state  of 
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Kansas  has  enacted  such  a  statute.  Vide  Gen.  St.  Kan.  1901,  c.  14.  In- 
deed, the  statute  of  Anne,  as  re-enacted  in  this  country,  varies  some- 
what in  the  different  states,  and  an  instrument  which  might  be  deemed 
negotiable  and  that  would  impose  certain  liabilities  in  one  state,  or  by 
the  law  merchant,  would  not  have  the  same  effect  in  another.  In 
our  opinion,  the  clause  now  under  consideration  was  inserted  in  the 
note  with  reference  to  this  well-known  fact,  for  the  purpose  of  making 
it  plain  that  its  negotiability  and  other  qualities  must  be  tested  by  the 
laws  of  Kansas,  should  any  controversy  arise.  The  language  found  in 
the  note,  therefore,  does  not  constitute  an  agreement  between  the 
parties  that  the  mortgage  must  perforce  be  construed  as  the  local 
courts  would  construe  it. 

In  the  second  place,  the  agreement  was  that  the  note  should  be 
construed  "by  the  laws  of  the  state  of  Kansas,"  and  this  means  the 
statutes  of  the  state  lawfully  enacted,  and  there  was  no  local  statute 
declaring  what  effect  should  be  given  to  such  a  provision  in  a  mort- 
gage or  other  agreement  as  the  one  now  under  consideration.  The 
language  employed  does  not  comprehend  the  decisions  of  local  courts 
construing  contracts  like  the  one  in  hand,  that  had  been  or  might 
thereafter  be  announced,  for  such  decisions  were  subject  to  revision 
or  modification  or  to  be  overruled  by  subsequent  adjudications,  so 
that  judicial  decisions  were  in  no  sense  laws  of  the  state,  such  as  the 
parties  to  the  note  had  in  view.  Since  the  decision  in  Swift  v.  Tyson, 
16  Pet.  1,  18, 10  L.  Ed.  865,  it  has  never  been  supposed  that  the  phrase 
•'laws  of  the  states"  comprehends  decisions  of  the  local  tribunals, 
unless  they  are  decisions  placing  a  construction  on  express  statutes,  or 
establishing  rules  of  property,  as  heretofore  explained;  and  there  is 
no  greater  reason  for  supposing  that  the  expression  "laws  of  the  state 
of  Kansas,"  as  used  in  the  note  now  under  consideration,  was  intended 
to  include  all  local  decisions,  and  make  them,  so  far  as  they  had  any 
application  to  questions  that  might  arise,  a  part  of  the  contract.  That 
view,  in  our  opinion,  is  entirely  untenable. 

Holding  therefore,  as  we  do,  that  it  is  for  this  court  to  determine, 
by  the  exercise  of  an  independent  judgment,  what  the  provision  in 
the  mortgage  means,  and  that  the  provision,  when  properly  construed, 
is  not  self-operating,  and  that  it  did  not  and  could  not  cause  the  note 
to  mature  in  advance  of  the  period  of  maturity  mentioned  on  its  face, 
and  set  the  statute  of  limitations  in  motion,  unless  the  holder  of  the 
mortgage  elected  to  treat  the  debt  as  due  before  that  date,  in  con- 
sequence of  a  default,  and  manifested  such  election  in  some  appropriate 
way,  the  decree  below  must  be,  and  it  is  hereby,  reversed,  and  the 
cause  is  remanded  to  the  lower  court  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

CALDWELL,  Circuit  Judge  (dissenting).  The  suit  is  to  foreclose 
a  mortgage.  The  mortgage  and  notes  are  to  be  treated  "as  one 
instrument  or  as  contemporaneous  agreements  relating  to  the  same 
subject-matter."  The  provision  in  the  note  relating  to  the  law  by 
which  it  is  to  be  construed  is  to  be  read  into  the  mortgage,  and  the 
provision  of  the  mortgage  relating  to  the  maturity  of  the  mortgage 
debt  upon  failure  to  pay  any  part  of  it  at  maturity  is  to  be  read  into 
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the  notes.  This  much  has  been  distinctly  decided  by  the  Supreme 
Court  of  the  United  States  in  Moline  Plow  Co.  v.  Webb,  141  U.  S. 
616,  623,  12  Sup.  Ct.  100,  35  L.  Ed.  879. 

By  what  law  is  the  provision  in  the  mortgage  relating  to  the  ma- 
turity of  the  mortgage  debt  to  be  interpreted  and  construed  ?  There 
can  be  but  one  answer  to  this  question.  The  well-settled  rule  on 
this  subject  is  "that  contracts  are  to  be  governed,  as  to  their  nature, 
their  validity,  and  their  interpretation,  by  the  law  of  the  place  where 
they  were  made,  unless  the  contracting  parties  clearly  appear  to  have 
had  some  other  law  in  view."  Liverpool  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  453,  9  Sup.  Ct.  469,  32  L.  Ed.  788. 

Under  the  operation  of  this  fundamental  rule,  the  contracts  in  suit 
are  Kansas  contracts,  and  are  to  be  governed,  as  to  their  nature, 
validity,  and  their  interpretation,  by  the  laws  of  that  state.  This  gen- 
eral rule  was  in  harmony  with  the  desire  and  intention  of  the  parties 
to  these  contracts,  but  they  were  not  willing  to  let  the  question  rest 
on  this  general  rule  of  law  alone,  and  they  accordingly  made  their 
own  law  on  the  subject,  as  they  had  an  undoubted  right  to  do,  and 
declared,  in  terms,  that  the  contract  should  be  "construed  by  the  laws 
of  the  state  of  Kansas  in  every  particular."  This  provision,  though 
found  in  the  principal  note  alone,  is,  as  we  have  seen,  to  be  read 
into  the  mortgage.  The  contracts  were  made  in  Kansas,  and,  in  ex- 
press terms,  the  notes  are  payable  there. 

It  is  well  settled  that  it  is  competent  for  the  parties  to  a  contract 
to  agree  as  to  what  law  shall  govern  in  its  construction  and  enforce- 
ment. Pritchard  v.  Norton,  106  U.  S.  124,  136,  1  Sup.  Ct.  102,  27 
L.  Ed.  104;  Coghlan  v.  South  Carolina  R.  Co.,  142  U.  S.  101,  109, 
12  Sup.  Ct.  150,  35  L.  Ed.  951 ;  London  Assurance  v.  Companhia  de 
Moagens,  167  U.  S.  149,  161,  17  Sup.  Ct.  785,  42  L.  Ed.  113;  Mu- 
tual Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262,  21  Sup.  Ct.  106,  45  L.  Ed. 
181 ;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  458, 
9  Sup.  Ct.  469,  32  L.  Ed.  788. 

Moreover,  the  parties  to  a  contract  may  provide  their  own  statute 
of  limitations,  and  may  provide  a  different  period  of  limitations  from 
that  provided  by  statute.     1  Wood  on  Limitations,  §  42. 

What  was  the  legal  effect  of  this  contract  when  and  where  it  was 
made?  Manifestly,  by  the  law  of  Kansas,  as  interpreted  by  the  Su- 
preme Court  of  the  state,  the  default  in  the  payment  of  any  part  of 
the  mortgage  debt  at  its  maturity  had  the  effect  to  mature  the  whole 
debt,  and  start  the  statute  of  limitations  to  running  against  the  same. 

Fifteen  years  before  the  mortgage  in  suit  was  executed,  the  Su- 
preme Court  of  Kansas,  speaking  by  Judge  Brewer,  now  Mr.  Justice 
Brewer,  said: 

"The  mortgage  was  given  to  secure  the  payment  of  the  three  notes.  It 
was  executed  contemporaneously  with  them.  They  form  one  contract,  and 
are  to  be  construed  together,  and  so  as  to  give  force  to  the  terms  of  each. 
2  Tars,  on  Contr.  15;  Round  v.  Donnel,  5  Kan.  56;  Muzzy  t.  Knight,  8  Kan. 
457.  It  contained  this  stipulation  that,  if  any  part  of  the  money  secured  by 
it  should  not  be  paid  when  it  became  due,  then  all  should  immediately  become 
due  and  payable.  There  is  no  contradiction  between  this  and  the  notes.  It 
might  all  have  been  placed  In  one  instrument,  and  the  contract  thus  set  forth 
would  have  been  consistent  and  clear.     The  payor,  performing  this  contract. 
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woald  have  six,  twelve,  and  eighteen  months,  respectively,  to  make  good  his 
several  promises,  but,  failing  to  keep  his  first  promise,  lost  further  time  to 
perform  the  remainder.  It  was  a  contract  the  time  of  whose  performance 
depended  upon  certain  conditions.  This  clause  is  inserted  in  mortgages 
usually  for  the  benefit  of  the  mortgagee,  but,  being  a  valid  stipulation,  the 
mortgagor  has  equal  right  to  insist  upon  it,  and  receive  whatever  advantage 
he  can  from  its  enforcement.  When  the  payor  at  the  expiration  of  six  months 
failed  to  pay  the  note  then  due,  by  the  terms  of  the  contract  all  three  notes 
became  due.  The  statute  of  limitations  began  to  run  on  all,  and  a  subsequent 
purchaser  purchased  after  maturity.  The  defendants  therefore  have  a  right 
to  interpose  any  defense  in  this  suit  that  they  could  if  the  original  parties  to 
the  contract  were  the  sole  parties  to  the  suit.  Basse  v.  Gallegger,  7  Wis. 
446  [76  Am.  Dec.  225];  Noyes  v.  Clark,  7  Paige,  180  [32  Am.  Dec.  620];  27 
Eng.  Com.  Law,  27;  People  v.  Superior  Court  of  City  of  New  York,  19  Wend. 
104."    National  Bank  v.  Peck,  8  Kan.  660. 

The  doctrine  of  that  case  has  been  firmly  adhered  to  from  that  time 
to  the  present.  Stanclift  v.  Norton,  n  Kan.  218;  Lewis  v.  Lewis, 
58  Kan.  563,  50  Pac.  454;  Douthitt  v.  Farrell,  60  Kan.  195,  56  Pac.  9. 

All  contracts  which  are  construed  within  the  state  in  which  they 
are  made  and  to  be  performed  must  be  construed  according  to  the 
law  of  that  state.  What  is  the  law  of  the  state  ?  It  is  a  grave  error 
to  suppose  the  law  of  a  state  consists  only  of  its  statutes.  In  Cham- 
berlain v.  Beller,  18  N.  Y.  115,  the  Court  of  Appeals  of  New  York 
said: 

•The  counsel  for  the  appellants  seems  to  assume  that  when  the  statute 
declares  that  the  bond,  to  be  valid,  must  be  taken  in  a  case  'provided  by  law.' 
it  means  statute  law.  This  certainly  is  an  error.  Statutes,  in  this  state,  as 
every  educated  person  knows,  are  not  the  only  law.  Some  sanguine  Juridical 
philosophers  have  been  aiming  at  that  end,  but  the  end  yet  remains  to  be  at- 
tained. Until  that  judicial  millennium  shall  have  arrived,  we  must  be  content 
to  submit  to  the  law  of  unwritten  principles  as  well  as  to  that  supposed  to 
be  more  certain— of  written  rules." 

Upon  this  very  question  Justice  Brewer,  when  Circuit  Judge,  recog- 
nized the  decisions  of  the  courts  of  a  state  as  constituting  the  law  of 
the  state  on  this  subject,  and,  following  that  rule,  decided  a  case  in 
Nebraska  contrary  to  his  own  convictions  as  to  the  law.     He  said: 

"This  has  become  the  settled  law  of  the  Supreme  Court  of  Nebraska  and 
of  the  United  States  Circuit  Court  for  this  district,  and,  being  a  rule  of  prop- 
erty, must,  upon  the  principle  of  stare  decisis,  be  followed,  irrespective  of  any 
personal  opinions  of  the  present  Judge."    Richardson  v.  Warner,  28  Fed.  343. 

In  like  manner  the  same  learned  justice  gave  effect  to  a  decision 
of  the  Supreme  Court  of  Missouri,  and  treated  it  as  establishing  the 
law  of  the  state  upon  this  question.     He  said : 

"In  the  case  of  Noell  v.  Gaines,  68  Mo.  649,  the  question  was  presented  to 
the  Supreme  Court  of  this  state,  and  by  it  it  was  held  that  such  stipulation 
was  absolute  and  general;  that  it  made  all  the  notes  due,  and  due  for  all 
purposes.  •  •  •  Independent  of  that  decision,  it  is  in  accord  with  my  own 
views  of  what  the  law  is.  It  is  elementary  that  where  two  instruments  are 
executed  at  the  same  time,  having  reference  to  the  same  transaction,  they 
are  to  be  construed  as  though  there  was  but  one  instrument.  Now,  here,  ac- 
cording to  the  averments  of  this  petition,  this  mortgage  and  this  deed  of  trust 
were  executed  at  the  same  time,  and  to  secure  these  notes;  they  were  parts 
and  parcels  of  one  transaction,  and  are  to  be  construed  as  one  instrument; 
and  if  there  were  but  one  instrument,  and  that  containing  a  proviso  to  pay 
money  at  three  separate  times,  with  a  promise  that,  upon  a  failure  to  pay  the 
first  sum  at  the  time  named,  all  should  become  due,  I  cannot  see  bow,  logic- 
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ally,  we  can  escape  the  conclusion  that  the  parties  have  made  an  absolute, 
unconditional  stipulation,  operative  under  all  circumstances  and  for  all  pur- 
poses. I  had  occasion,  when  I  was  on  the  supreme  bench  of  my  own  state, 
to  consider  this  matter  in  two  or  three  cases,  and  that  was  the  conclusion  I 
then  came  to,  and  it  is  unchanged.  I  am  aware  that  Judge  Hough,  in  his  dis- 
senting opinion,  suggests  certain  contingencies  In  which  the  application  of 
this  rule,  where  there  are  several  negotiable  promissory  notes  secured  by 
mortgages  or  deeds  of  trust,  might  work  out  some  embarrassments,  but  still 
I  do  not  think  that  the  possibility  of  such  embarrassments  can  avoid  the  clear 
force  of  the  language  the  parties  have  used.  I  do  not  see  why  they  cannot 
make  such  a  contract,  and  if  they  made  it,  and  its  language  is  clear,  I  do 
not  see  why  the  courts  should  not  give  force  and  effect  to  it"  Manufacturing 
Co.  v.  Howard  (0.  O.)  28  Fed.  741. 

In  London  Assurance  v.  Companhia  de  Moagens,  167  U.  S.  149, 
17  Sup.  Ct.  785,  42  L.  Ed.  113,  the  Supreme  Court  said,  "Under  the 
circumstances,  we  think  that  this  contract  of  insurance  is  to  be  in- 
terpreted according  to  the  English  law."  But  by  "English  law"  the 
court  did  not  mean  an  act  of  Parliament,  but  the  law  of  England  as 
established  by  the  decisions  of  its  courts,  and  "by  the  usages  prevail- 
ing at  Lloyd's."  "Referring,  then,"  say  the  court,  "to  the  English 
law  upon  the  question  as  to  the  meaning  of  this  language,  the  English 
courts  many  years  ago  decided  it,  and  that  has  been  adhered  to  ever 
since."  And  it  was  these  decisions  that  constituted  the  law  of  Eng- 
land to  which  the  court  gave  effect  in  that  case. 

As  said  by  Justice  Brewer  in  Richardson  v.  Warner,  supra,  de- 
cisions in  cases  like  the  one  at  bar  establish  a  rule  of  property,  and 
are  binding  on  the  federal  courts.  They  affect  rights  and  interests 
in  real  estate.  Establishing,  as  they  do,  a  rule  of  property,  the  doc- 
trine as  to  the  rule  of  decision  in  cases  involving  general  questions 
of  commercial  law  has  no  application. 

The  Kansas  doctrine  is  held  in  Texas.  Harrison  Machine  Works 
v.  Reigor,  64  Tex.  89.  In  Moline  Plow  Co.  v.  Webb,  141  U.  S.  616, 
623,  12  Sup.  Ct.  100,  35  L.  Ed.  879,  the  Supreme  Court  of  the  United 
States  made  the  following  reference  to  the  case  last  cited: 

"A  leading  case  in  the  Supreme  Court  of  Texas  on  this  subject  is  Harrison 
Machine  Works  v.  Reigor,  64  Tex.  89.  This  was  an  action  upon  promissory 
notes  payable  at  different  dates,  each  containing  an  agreement  to  the  effect 
that  'a  failure  to  pay  that  note  when  due  should  mature  both  notes.'  The 
note  first  falling  due  was  not  paid  at  maturity,  and  more  than  four  years 
elapsed  without  suit  The  question  was  presented  whether  limitation  on  the 
note  last  falling  due  commenced  upon  default  in  the  payment  of  the  one  first 
maturing.  It  was  held  that  it  did,  the  court  saying:  'That  the  effect  of  the 
agreement  was  to  authorize  suit  or  give  a  right  of  action  upon  the  last  note 
at  the  same  time  that  it  could  be  commenced  upon  the  first,  cannot  be  doubted. 
By  the  express  terms  of  our  statute  of  limitation,  it  commences  to  run  from 
the  time  when  the  cause  of  action  accrues.  It  is  immaterial  from  what  cause 
a  note  becomes  due,  so  far  as  the  right  of  the  holder  to  enforce  it  by  suit  is 
concerned.  •  •  *  If  the  holder  of  a  note  may,  at  his  option,  treat  the 
claim  as  dne  at  a  later  date  than  the  maker  has  agreed  that  it  shall  mature, 
and  thus  prescribe  a  different  date  at  which  it  shall  be  barred,  the  evidence 
for  its  enforcement  may  be  preserved,  whUst  that  for  its  resistance  may  be 
destroyed,  and  thus  the  purpose  of  the  statute  be  wholly  defeated.,  After  re- 
ferring to  Hemp  v.  Garland,  4  Q.  B.  519,  as  sustaining  that  view,  but  recogniz- 
ing the  fact  that  that  case  had  been  somewhat  criticised  on  the  ground  that 
the  facts  brought  it  within  the  principle  that  no  one  is  bound  to  take  ad- 
vantage of  a  forfeiture  (Wood  on  Limitations,  296),  the  court  proceeds:  'Ad- 
mitting this  to  be  a  correct  view,  it  cannot  affect  the  present  case.     Here 
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no  option  was  left  to  the  creditor.  He  was  forced  to  treat  the  debt  as  due. 
It  is  true,  he  was  not  obliged  to  bring  suit  upon  it  upon  default  in  payment 
of  the  first  note.  Neither  is  any  creditor  compelled  to  sue  upon  a  claim  so 
soon  as  it  becomes  due.  But  the  statute  was  put  in  motion  without  consult- 
ing his  wishes,  by  the  very  terms  of  the  contract,  which  neither  party  had 
any  right  to  change  without  the  consent  of  the  other.  When  suit  is  left  to 
the  option  of  the  creditor,  and  he  fails  to  bring  his  action  for  the  whole  debt 
upon  the  nonpayment  of  one  installment,  the  debtor  may  possibly  be  author- 
ized to  construe  this  as  an  exercise  of  option  in  favor  of  postponing  the  ma- 
turity of  the  unpaid  Installments.  He  may  be  justified  in  supposing  that,  if 
he  had  incurred  a  forfeiture,  the  creditor  had  elected  not  to  take  any  advan- 
tage of  it,  and  may  be  chargeable  with  knowledge  that  limitation  would  be 
computed  accordingly.  But  if  the  creditor  cannot  postpone  the  maturity  of  the 
debt,  and  hence  cannot  waive  the  forfeiture,  if  such  it  can  be  termed,  the 
debtor  cannot,  of  course,  be  charged  with  notice  that  he  has  done  so.' " 

After  making  the  foregoing  quotations  from  the  opinion  of  the 
Supreme  Court  of  Texas,  the  Supreme  Court  say: 

"Accepting  this  decision  as  giving  the  rule  to  be  observed  In  the  Interpre- 
tation of  the  local  statute,  it  remains  to  inquire  whether,  upon  the  mere  de- 
fault in  the  payment  of  Interest,  or  upon  such  default  continuing  for  ninety 
days,  limitation  began  to  run,  without  regard  to  any  option  upon  the  part 
of  the  payee  or  the  holder  of  the  notes.    In  determining  whether  the  payee 
or  the  holder  of  the  notes  was  compelled  to  treat  them  as  due  and  collectible 
upon  such  default,  we  are  to  look  at  the  deed  of  trust,  and  treat  it  and  the 
notes  as  one  Instrument,  or  as  contemporaneous  agreements  relating  to  the 
same  subject-matter.    The  deed  refers  to  the  notes,  and  is  itself  referred  to 
in  each  note,  and  may  be  examined  to  ascertain  the  real  intention  of  the 
parties.    Looking  alone  at  the  first  clause  of  the  notes,  there  would  be  some 
ground,  under  the  case  last  cited,  for  holding  with  respect  to  each  note  that 
it  would  become  due  and  collectible,  without  regard  to  the  wishes  of  the 
holder,  immediately  upon  default  in  paying  interest.    But  this  could  not  have 
been  intended,  because  the  deed  of  trust,  referring  to  the  several  notes,  pro- 
vides for  the  whole  debt,  as  well  as  the  interest,  becoming  due  and  payable, 
if  ut  any  time  the  interest  shall  remain  unpaid,  after  maturity,  for  as  much 
a&  ninety  days.    We  think,  however,  that  the  words  in  the  deed  of  trust,  4at 
the  option  of  said  third  party,'  the  payee  or  holder  of  the  notes,  refer  not  only 
to  a  foreclosure,  but  equally  to  the  clauses  In  the  notes  and  in  the  deed  of 
trust  relating  to  the  maturity  of  the  principal  in  the  case  of  a  default  in  the 
payment  of  Interest.    In  other  words,  the  principal,  in  either  of  the  contin- 
gencies named,  might  become  due  and  payable  in  advance  of  the  time  spe- 
cifically named  in  the  respective  notes,  at  the  option  of  the  payee  or  holder. 
If  this  be  not  the  correct  interpretation,  it  would  follow  that  the  payee  or 
holder  of  the  notes,  notwithstanding  the  words  'at  the  option  of  said  third 
party,'  which  words  are  admitted  to  have  given  an  option,  at  least,  as  to  the 
foreclosure  of  the  deed  of  trust,  would  be  compelled  to  bring  his  suit  for  fore- 
closure within  four  years  from  default  In  the  payment  of  interest  at  ma- 
turity, or  at  least  within  four  years  after  the  expiration  of  ninety  days  from 
such  default" 

While  the  Supreme  Court,  in  the  case  from  which  we  have  quoted 
so  extensively,  held  the  statutes  of  limitations  did  not  run  in  that  case, 
the  decision  was  rested  upon  the  ground  that  the  default  in  the 
payment  of  the  interest  did  not  render  the  whole  debt  due  and  pay- 
able, because  by  the  terms  of  the  deed  such  default  was  to  have  that 
effect  only  "at  the  option  of  said  third  party."  In  the  case  at  bar 
there  is  no  such  provision. 

The  parties  to  the  notes  and  mortgage  expressly  agreed  that  their 
legal  rights  should  be  determined  "in  every  particular"  by  the  laws  of 
Kansas,  where  the  contract  was  made  and  by  its  terms  to  be  per- 
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formed,  and  where  the  parties  to  it  resided.  There  is  no  rule  of  com- 
mercial or  other  law  that  can  nullify  this  contract.  It  has  the  same 
binding  obligation  as  any  other  valid  contract.  It  is  conceded,  if  this 
suit  had  been  brought  in  a  court  of  the  state,  the  defendant  could  have 
successfully  pleaded  the  statute  of  limitations.  This  would  be  his  right 
by  virtue  of  the  terms  of  his  contract  and  by  the  law  of  the  state,  and 
this  right  and  that  law  cannot  be  nullified  by  the  transfer  of  the  notes 
to  a  nonresident  of  the  state,  who  can  sue  in  the  federal  court.  The 
law  of  Kansas  on  this  subject  is  settled  by  a  long  and  uniform  train  of 
decisions  of  its  Supreme  Court  as  effectually  as  if  it  was  written  in 
the  statutes  of  the  state;  and  the  law  thus  settled  is  as  binding  and 
obligatory  on  the  federal  court  as  a  statute  would  be,  and  that  a  stat- 
ute would  be  binding  is  conceded.  It  is  a  new  and  startling  doctrine 
that  the  federal  courts  will  enforce  a  supposed  rule  of  commercial  law 
or  construction  against  the  express  contract  of  the  parties  and  the  set- 
tled law  of  the  state  in  which  the  contract  was  made  and  to  be  per- 
formed and  the  parties  resided. 


(123  Fed.  232.) 
BOISE  CITY  ARTESIAN  HOT  &  COLD  WATER  CO.,  Limited,  V.  BOISE 

CITY,  IDAHO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  29,  1903.) 

No.  864. 

1.  Water  Companies— Duties— Construction  of  Idaho  Statutes. 

Rev.  9t.  Idaho  1887,  §  2711,  relating  to  corporations  formed  to  supply 
water  to  cities  or  towns  and  authorized  to  do  so  by  ordinance,  and  pro- 
Tiding,  inter  alia,  that  such  companies  "must  furnish  water  to  the  extent 
of  their  means  in  case  of  fire  or  other  great  necessities  free  of  charge," 
having  been  taken  from  the  statutes  of  California,  where  it  had  been 
so  construed  by  the  Supreme  Court  of  the  state,  requires  such  companies 
to  furnish  water  free  of  charge  for  street-sprinkling  purposes,  the  flushing 
of  sewers,  etc. 

2.  Same— Duration  of  Franchise— Construction  op  Ordinance. 

A  city  ordinance  giving  a  person  or  company  the  right  to  lay  and  repair 
water  pipes  in  the  streets  and  alleys  of  the  city,  but  without  fixing  any 
term  for  the  privilege,  is  a  grant  of  a  license  only,  revocable  at  the  will 
of  the  city,  since  it  had  no  power  to  grant  a  perpetual  franchise  in  its 
streets  in  the  absence  of  express  statutory  authority;  and  the  subsequent 
passage  of  an  ordinance  granting  the  same  privilege  to  a  succeeding  cor- 
poration organized  under  the  laws  of  the  state,  but  Imposing  upon  the 
grantee  the  duty  of  furnishing  water  for  city  purposes  free  of  charge,  in 
accordance  with  the  statutes  of  the  state,  operated  as  such  revocation, 
and,  whether  accepted  by  the  grantee  or  not,  it  could  only  exercise  the 
privilege  thereafter  subject  to  the  obligation  Imposed. 
&  Same— Subjection  to  State  and  Municipal  Control. 

The  fact  that  corporations  formed  for  the  purpose  of  furnishing  water 
to  cities  or  towns  are  denominated  "private  corporations"  in  the  statutes 
of  a  state  does  not  affect  the  nature  of  their  rights  and  duties,  nor  exempt 
them  from  legislative  or  municipal  control. 
4.  Same— Contracts  by  City  for  Water. 

The  fact  that  a  city,  from  year  to  year,  entered  into  contracts  with  a 
water  company  to  supply  water  for  city  purposes,  and  paid  for  the  same, 
or  that  by  reason  of  such  contracts  the  company  expended  money  for  ad- 
ditional equipment,  gives  it  no  right  to  a  continuation  of  such  payments 
after  the  contracts  have  expired. 
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&  Same — Statutes  Regulating — Source  of  Supply. 

A  statute  imposing  obligations  on  companies  furnishing  water  to  the 
inhabitants  of  cities  or  towns  is  applicable  alike  to  all  companies  which 
so  furnish  water  and  use  the  streets  for  the  purpose,  and  it  is  immaterial 
whether  they  obtain  the  water  from  public  streams  or  from  a  private 
source  of  supply. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Central 
Division  of  the  District  of  Idaho. 

This  action  was  brought  by  the  plaintiff  in  error  against  the  defendant  in 
error  to  recover  damages  for  the  wrongful  taking  of  water.  The  plaintiff  in 
error,  as  a  corporation  of  the  state  of  West  Virginia,  and  as  the  owner  of 
waterworks  in  Boise  City,  Idaho,  set  forth  two  causes  of  action  in  its  com- 
plaint The  first  is  an  assigned  cause  of  action  for  damages  for  taking  water 
prior  to  the  time  when  it  became  the  owner  of  the  waterworks,  and  while 
its  immediate  predecessors  owned  and  operated  the  same.  The  second  is  for 
damages  on  account  of  such  taking  since  it  became  the  owner.  Tne  com- 
plaint alleged,  in  substance,  that  on  Qctober  3,  1889,  the  defendant  in  error 
granted  to  H.  B.  Eastman  and  B.  M.  Eastman  a  franchise  by  an  ordinance 
providing  as  follows: 

"Section  1.  H.  B.  Eastman  and  B.  M.  Eastman  and  their  successors  in  in- 
terest in  their  waterworks  for  the  supply  of  mountain  water  to  the  residents 
of  Boise  City,  are  hereby  authorized  to  lay  and  repair  their  water  pipes  in, 
through,  along  and  across  the  streets  and  alleys  of  Boise  City  under  the  sur- 
face thereof,  but  they  shall  at  all  times  restore  and  leave  all  streets  and  alleys 
in,  through,  and  along  which  they  may  lay  such  pipes  in  as  good  condition 
as  they  shall  find  the  same  and  shall  at  all  times  promptly  repair  all  damage 
done  by  them  or  their  pipes  or  by  water  escaping  therefrom." 

The  complaint  further  alleged  that  the  Eastmans  accepted  said  franchise, 
and  laid  pipes  thereunder,  and  furnished  water  to  the  residents  of  Boise  City, 
and  charged  and  collected  reasonable  water  rates  therefor,  and  in  all  respects 
complied  with  the  ordinance;    that  in  June,  1890,  they  and  others  formed 
under  the  general  laws  of  Idaho  as  a  private  corporation — a   corporation 
known  as  the  Boise  Waterworks  Company — which  corporation  'became  the 
successor  in  interest  of  said  Eastmans;   that  on  March  28,  1891,  under  said 
laws  of  Idaho,  the  Artesian  Hot  &  Cold  Water  Company,  Limited,  was  in- 
corporated and  organized,  and  became  the  successor  in  interest  of  the  said 
Boise  Waterworks  Company  and  of  the  said  Eastmans  in  and  to  said  water- 
works and  franchise;   that  the  water  furnished  by  the  Eastmans  and  by  its 
successors  in  interest  is  procured  by  deep  boring  in  the  rocks  and  mountains 
upon  their  own  land,  whereby  they  found  both  hot  and  cold  water,  and  fur- 
nished the  same  for  various  beneficial  purposes,  including  the  use  of  baths 
and  bathhouses;   that  the  supply  of  hot  water  is  limited,  and  for  more  than 
a  year  last  past  has  been  all  applied  for  and  rented  to  patrons,  and  that  the 
supply  of  cold  water  is  limited,  and  can  only  be  increased  by  great  expense, 
including  the  necessity  of  expensive  pumping;   that  for  the  years  1897,  1898, 
and  1899  the  city  contracted  with  the  said  Artesian  Hot  &  Cold  Water  Com- 
pany for  the  supply  of  water  for  street-sprinkling  purposes  In  the  city  of 
Boise,  and  paid  a  reasonable  price  therefor,  and  that  in  order  to  furnish 
said  water  under  said  contracts,  the  said  company  erected  and  maintained 
at  its  own  expense  standpipes  in  all  parts  of  the  city  for  the  convenience  of 
the  city  in  taking  said  waters,  and  at  its  own  expense,  and  in  order  to  furnish 
said  water  increased   its  pumping  facilities,  the  expense  of  all  of  which 
was  over  $20,000;   that  in  the  month  of  March,  1900,  the  defendant  in  error, 
having  refused  to  pay  for  water  for  municipal  purposes,  passed  an  ordinance 
purporting  to  grant  to  the  said  water  company  the  right  to  lay  pipes  in  the 
streets  and  alleys  of  said  city,  and  to  collect  charges  for  water  supplied  to 
the  inhabitants  thereof,  and  to  require  the  water  company  to  furnish  water 
for  city  purposes  free  of  charge;   that  the  water  company  neither  requested 
nor  assented  to  or  accepted  said  ordinance;   that  thereafter  the  city  took  the 
water  from  the  water  company  against  its  protest  which  taking  constitutes 
the  tort  for  which  damages  are  sought  to  be  recovered;  that  one  Peter  Sonna 
has,  and  has  had,  a  system  of  waterworks  which  supplies  a  considerable 
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portion  of  said  city  at  rates  fixed  by  contracts  between  him  and  his  water 
customers,  but  that  the  said  Sonna  did  not  furnish  water  free  to  the  city 
for  any  purpose,  nor  did  the  city  require  the  same,  but,  on  the  other  hand, 
the  city  has  taken  the  water  from  the  said  Artesian  Hot  &  Cold  Water  Com- 
pany and  used  it  for  street-sprinkling  purposes  in  those  portions  of  the  city 
which  are- wholly  supplied  by  water  from  Sonna's  system. 

In  the  second  cause  of  action  the  plaintiff  in  error  set  forth  its  own  incor- 
poration under  the  laws  of  West  Virginia,  and  alleged  that  on  August  28, 
1001,  it  became,  and  ever  since  has  been,  the  successor  of  said  Artesian  Hot 
&  Cold  Water  Company,  and  the  owner  of  its  property  and  franchises,  and 
has  carried  on  the  business  of  supplying  water  in  the  same  manner  as  that 
company  carried  it  on  prior  thereto.  It  alleged  the  wrongful  taking  of  water 
since  that  date  against  its  protest  and  without  its  consent  The  answer 
made  denial  of  various  of  these  allegations,  and  denied  that  Peter  Sonna  exer- 
cised rights,  privileges,  or  franchises  In  supplying  water  to  the  inhabitants 
of  Boise  City  under  the  same  or  like  kind  of  powers  or  privileges,  or  under 
the  same  or  like  grants  or  franchises,  as  those  of  the  Boise  Waterworks  Com- 
pany, and  alleged  the  fact  to  be  that  that  company  has  alone  enjoyed  the 
rights,  privileges,  and  franchises  of  supplying  water  to  Boise  City  and  the 
Inhabitants  thereof.  The  answer  alleged  the  fact  to  be  that  long  prior  to  the 
time  of  the  passage  of  the  ordinance  of  October  3,  1889,  H.  B.  Eastman  and 
B.  M.  Eastman  bad  laid  and  repaired  their  water  pipes  in,  through,  and 
along  the  streets  and  alleys  of  Boise  City,  and  had  exercised  all  rights  and 
privileges  which  they  have  at  any  time  enjoyed;  that  the  ordinance  was 
passed  merely  in  confirmation  of  the  rights  theretofore  assumed  and  exer- 
cised. On  the  issues  so  raised,  the  cause  was  tried  before  a  Jury.  At  the 
close  of  the  evidence,  the  court  instructed  the  Jury  to  return  a  verdict  for  the 
defendant  in  error.  That  instruction  is  the  ground  of  the  principal  assign- 
ment of  error. 

Alfred  A.  Fraser  and  Selden  B.  Kingsbury,  for  plaintiff  in  error. 
John  J.  Blake,  Charles  S.  Kingsley,  and  W.  E.  Borah,  for  defendant 
in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  defendant  in  error  justifies  its  taking  of  the  water  of  the  plain- 
tiff in  error  under  the  provisions  of  section  271 1  of  the  Statutes  of 
Idaho  passed  in  1887,  which  reads  as  follows : 

"All  corporations  formed  to  supply  water  to  cities  or  towns  must  furnish 
pure,  fresh  water  to  the  inhabitants  thereof  for  family  uses  so  long  as  the 
supply  remains,  at  reasonable  rates  without  distinction  of  person  upon  their 
demand  therefor,  and  must  furnish  water  to  the  extent  of  their  means  in 
case  of  fire  or  other  great  necessities  free  of  charge.  The  rates  to  be  charged 
for  water  must  be  determined  by  commissioners  to  be  selected  as  follows: 
•     *     *#»» 

This  statute  was  taken  from  the  laws  of  the  state  of  California.  By 
the  courts  of  that  state  it  had  been  construed  as  requiring  water  com- 
panies to  furnish  free  of  charge  water  for  street-sprinkling  purposes, 
flushing  sewers,  etc.  Spring  Valley  Water  Co.  v.  City,  52  Cal.  1 1 1 ; 
San  Diego  Water  Co.  v.  City,  59  Cal.  517;  Hawes  v.  Contra  Costa 
Water  Co.,  5  Sawy.  287,  Fed.  Cas.  No.  6,235. 

The  plaintiff  in  error  contends  that  the  statute  of  1887  confers 
upon  the  city  of  Boise  no  right  to  take  water  free  from  it  or  its  pre- 
decessor, for  the  reason  that  they  were  protected  by  the  franchise  giv- 
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en  to  the  Eastmans.  There  can  be  no  doubt  that  the  grant  of  a  priv- 
ilege to  lay  water  pipes  and  furnish  the  inhabitants  of  a  municipality 
with  water  for  a  stated  period  of  time,  accepted  and  acted  upon  by  the 
grantee  thereof,  is  a  grant  of  a  franchise  given  in  consideration  of  the 
performance  of  a  public  service,  and  is  protected  against  hostile  legis- 
lation by  the  state.  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115 
U.  S.  650,  6  Sup.  Ct.  252,  29  L.  Ed.  516;  New  Orleans  Water  Co.  v. 
Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273,  29  L.  Ed.  525;  St.  Tammany 
Waterworks  v.  New  Orleans  Waterworks,  120  U.  S.  64,  7  Sup.  Ct. 
405,  30  L.  Ed.  563. 

But  had  the  Eastmans  such  a  contract  with  the  city  as  to  come  with- 
in the  rule  just  cited?  The  ordinance  of  October,  1889,  granted  per- 
mission to  the  Eastmans  and  to  their  successors  in  interest  to  lay  and 
repair  their  pipes  in  the  streets  of  the  city,  and  to  furnish  water  to  the 
inhabitants  thereof.  No  term  was  fixed  for  the  duration  of  the  privi- 
lege, and  no  contract  was  in  terms  made  between  the  city  and  the 
grantees  of  the  privilege.  It  is  plain  that  the  ordinance  was  either  the 
grant  of  a  license  revocable  at  the  will  of  the  grantor,  or,  by  its  ac- 
ceptance on  the  part  of  the  grantee,  it  became  an  irrevocable  and  per- 
petual contract.  No  middle  ground  is  tenable  between  these  two  con- 
structions. In  the  Constitutions  of  nearly  all  the  states  it  is  provided 
that  no  exclusive  or  perpetual  franchises  shall  be  granted,  and,  irre- 
spective of  such  constitutional  limitation,  it  is  clear,  both  upon  reason 
and  authority,  that  no  municipal  corporation,  in  the  absence  of  express 
legislative  authority,  has  power  to  grant  a  perpetual  franchise  for  the 
use  of  its  streets.  The  city  of  Boise  was  incorporated  by  the  territor- 
ial legislature  of  Idaho  on  January  11,  1866.  It  was  given  power  "to 
provide  the  city  with  good  and  wholesome  water,"  and  to  erect  or 
construct  "such  waterworks  and  reservoirs  within  the  established  lim- 
its of  the  city  as  may  be  necessary  or  convenient  therefor/'  There 
can  be  no  doubt  that  under  this  provision  of  its  charter  the  city  had 
the  power  to  grant  the  use  of  its  streets  for  a  fixed  reasonable  period 
of  time,  either  to  an  individual  or  to  a  corporation,  for  the  purpose  of 
furnishing  a  water  supply  to  the  inhabitants.  It  had  no  authority, 
however,  to  make  a  perpetual  contract.  A  municipal  corporation  in 
trusted  with  the  power  of  control  over  its  public  streets  cannot,  by 
contract  or  otherwise,  irrevocably  surrender  any  part  of  such  power 
without  the  explicit  consent  of  the  Legislature.  Cooley's  Constitu- 
tional Limitations  (2d  Ed.)  205,  210;  Dillon  on  Municipal  Corpora- 
tions, §§  715,  716;  Barnett  v.  Denison,  145  U.  S.  135,  139,  12  Sup.  Ct. 
819,  36  L.  Ed.  652.  And  legislative  grants  of  powers  to  municipal 
corporations  are  to  be  so  strictly  construed  as  to  operate  as  a  surren- 
der of  the  sovereignty  of  the  state  no  further  than  is  expressly  declar- 
ed by  the  language  thereof.  Charles  River  Bridge  Co.  v.  Warren 
Bridge,  11  Pet.  426,  9  L.  Ed.  773,  938;  Syracuse  Water  Co.  v.  City  of 
Syracuse,  116  N.  Y.  167,  22  N.  E.  381,  5  L.  R.  A.  546;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685,  696,  17  Sup.  Ct.  718, 
41  L.  Ed.  1 165 ;  Stein  v.  Bienville  Water  Supply  Co.,  141  U.  S.  67,  11 
Sup.  Ct.  892.  35  L.  Ed.  622.  From  these  principles  and  authorities  it 
follows  that  the  Eastmans  were  given  no  exclusive  or  perpetual  right, 
and  that  the  ordinance  operated  to  grant  them  a  license  only,  and  left 
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the  city  free  at  any  time  to  revoke  the  privilege  granted,  or  to  put 
in  its  own  waterworks,  or  to  grant  a  franchise  to  another  company. 
The  most  that  the  licensees  could  claim  under  it  was  that  it  legalized 
their  use  of  the  streets  for  supplying  water,  and  gave  them  permission 
to  occupy  the  same  until  such  time  as  the  city  might  see  fit  to  termi- 
nate the  privilege.  President,  etc.,  Colby  University  v.  Village  of  Can- 
andaigua  (C.  C.)  96  Fed.  449.  Such  was  the  nature  of  the  right  which 
the  Eastmans  in  June,  1890,  transferred  to  the  Boise  Waterworks 
Company.  When  that  company  was  organized  as  it  was  under  the 
general  incorporation  laws  of  Idaho,  it  found  among  the  statutes  of 
that  state  a  law  which  must  be  read  into  its  charter,  and  which  required 
all  corporations  formed  to  supply  water  to  cities  or  towns  to  fur- 
nish water  to  such  cities  or  towns  "to  the  extent  of  their  means  in 
case  of  fire  or  other  great  necessities  free  of  charge."  It  was  a  cor- 
poration formed  for  the  purpose  described  in  that  law.  Did  its  posses- 
sion of  the  rights  which  had  been  bestowed  tipon  the  Eastmans  protect 
it  from  the  operation  of  the  statute?  Conceding  that  the  city  still 
possessed,  notwithstanding  this  statute,  the  right  to  deal  with  the  wa- 
ter company  as  it  did,  and  to  recognize  the  privilege  so  granted  by  its 
ordinance  of  October  3,  1889,  as  absolving  the  company  from  the  ob- 
ligation created  by  the  statute — a  proposition  which  may  well  be  ques- 
tioned— it  still  had,  as  we  have  seen,  the  right  at  any  time  to  revoke 
the  privilege  so  granted  to  the  Eastmans,  or  to  impose  upon  the  cor- 
poration new  duties,  as  the  condition  of  its  further  exercise  of  the  right 
to  occupy  the  streets  for  furnishing  water.  We  hold  that  it  did  im- 
pose such  new  obligations  by  its  ordinance  passed  in  March,  1900, 
granting  to  the  Artesian  Hot  &  Cold  Water  Company  the  right  to  lay 
pipes  in  the  streets  and  to  collect  charges  for  water  supplied  to  the  in- 
habitants, but  requiring  it  to  furnish  water  for  city  purposes  free  of 
charge.  It  is  immaterial  that  this  ordinance  was  not  requested  by  the 
corporation  and  was  never  accepted  by  it.  There  was  nothing  to  pre- 
vent the  city  from  imposing  upon  the  corporation  the  obligations 
which  the  general  statute  imposed  upon  all  corporations  of  a  like  na- 
ture. That  ordinance  therefore  defined  the  rights  and  prescribed  the 
duties  of  the  corporation  from  that  time  on,  and  had  the  effect  to  re- 
voke any  privilege  which  it  may  have  theretofore  enjoyed  inconsistent 
therewith.  The  ordinance  of  March,  1900,  while  not  the  source  and 
origin  of  the  right  of  the  city  in  the  premises,  was  passed  in  compli- 
ance with  section  2710.  Section  271 1  created  the  right.  It  entered 
into  and  became  part  and  parcel  of  the  corporate  duties  of  the  Arte- 
sian Hot  &  Cold  Water  Company  and  of  the  other  corporations  which 
became  its  successors  in  interest  when  they  were  formed  for  the  pur- 
pose of  furnishing  water  to  the  inhabitants  of  the  city.  It  is  immaterial 
that  under  the  laws  of  Idaho  such  corporations  are  denominated  "pri- 
vate corporations."  The  name  by  which  they  are  called  does  not 
change  their  attitude  toward  the  public,  nor  does  it  affect  the  nature 
of  their  rights  and  duties.  They  are  none  the  less  subject  to  legislative 
and  municipal  control.  The  reservation  of  the  power  to  exercise  such 
control  was  a  part  of  the  contract  which  they  had  with  the  state  when 
they  obtained  franchises  to  become  corporations  for  the  purposes 
named  in  their  articles.    Chicago,  Burlington  &  Quincy  Railway  Co. 
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/.  Cutts,  94  U.  S.  155,  24  L.  Ed.  94;  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  Ed.  989. 

The  plaintiff  in  error  relies  on  the  fact  that  the  Artesian  Hot  &  Cold 
Water  Company,  Limited,  had  several  and  separate  contracts  with  the 
city  for  the  years  1897,  1898,  and  1899,  by  which  the  company  agreed 
to  and  did  furnish  the  city  water  for  municipal  purposes,  and  by  which 
the  city  agreed  to  and  did  pay  therefor  a  fixed  and  stipulated  annual 
compensation,  and  the  fact  that  by  reason  of  said  contract  the  com- 
pany was  obliged  to  incur  extra  expenses  in  the  sum  of  more  than 
$20,000  over  and  above  what  would  otherwise  have  been  necessary; 
and  it  claims  that  thereby  the  city  became  obligated  to  continue  to  pay 
thereafter  such  annual  compensation  for  the  use  of  such  water.  It  must 
be  borne  in  mind,  however,  that  these  contracts  were  made  from  year 
to  year,  and  that  they  bound  the  city  for  no  longer  time  than  the  period 
covered  by  each  annual  agreement.  The  water  company  undertook 
to  make  the  outlay  necessary  to  carry  out  these  contracts  without  any 
promise  or  stipulation  of  the  city  to  continue  to  make  the  same.  It 
entered  into  the  contract  with  full  knowledge  of  the  right  of  the  city  to 
cease  making  the  same  whenever  it  saw  fit  to  do  so,  and  it  cannot  now 
complain  that  the  city  has  exercised  that  right.  None  of  the  cases  cit- 
ed by  the  plaintiff  in  error  sustains  its  contention.  The  case  chiefly  re- 
lied upon — Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas  City, 
76  Fed.  271,  22  C.  C.  A.  171,  34  L,.  R.  A.  518— was  a  case  in  which 
the  city  made  an  exclusive  contract  with  a  water  company  for  a  period 
of  21  years,  and  gave  to  the  company  the  exclusive  right  to  use  its 
streets  to  conduct  water  to  its  inhabitants.  It  had  no  power  to  grant 
such  an  exclusive  right,  and  that  portion  of  the  contract  was  held  ultra 
vires ;  but  the  court  held  that  the  illegality  of  that  part  of  the  contract 
would  not  absolve  the  city  from  its  contract  to  pay  for  the  water,  as  it 
had  agreed  to  pay,  for  the  stipulated  term  of  years.  The  doctrine  of 
that  case  can  have  no  application  to  the  case  at  bar.  Here  the  city 
has  done  all  that  it  contracted  to  do.  It  has  paid  for  the  use  of  the 
water  which  was  furnished  under  its  contracts.  After  the  expiration 
of  those  agreements  it  had  no  further  contract  whatever  with  the  com- 
pany.   State  ex  rel.  v.  City  of  Hamilton,  47  Ohio  St.  52,  23  N.  E. 

935- 

The  plaintiff  in  error  attempts  to  distinguish  its  obligations  from 
those  imposed  on  other  companies  on  the  ground  that  the  water  it 
furnishes  is  not  taken  from  the  public  streams  of  the  state,  but  is 
pumped  at  its  own  expense  from  artesian  wells  bored  on  its  own  lands. 
We  find  in  these  facts  nothing  to  relieve  the  company  from  the  obliga- 
tion imposed  by  the  statute.  It  is  the  fact  that  it  is  a  water  company 
formed  for  the  purpose  of  furnishing  water  to  the  inhabitants  of  a 
city,  and  that  it  enjoys  the  use  of  the  streets  of  the  city  for  that  pur- 
pose, that  brings  it  within  the  operation  of  the  statute.  It  is  imma- 
terial where  its  water  is  obtained — whether  it  pump  it  from  artesian 
wells  or  take  it  from  a  natural  stream. 

It  is  claimed  that  the  decision  of  the  Supreme  Court  of  Idaho  in 
City  of  Boise  v.  Artesian  Hot  &  Cold  Water  Co.,  39  Pac.  562,  is  au- 
thority for  the  proposition  that  a  water  company  not  previously  au- 
thorized by  ordinance  or  by  contract  with  the  city  to  supply  water  i* 
59  C.C.A.— 16 
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under  no  obligation  to  furnish  water  for  municipal  purposes.  We  do 
not  so  understand  the  decision.  The  suit  was  in  equity  on  a  bill  pre- 
sented by  the  city  of  Boise  to  compel  the  Artesian  Hot  &  Cold  Water 
Company  to  furnish  the  city  water  for  municipal  purposes  free  of 
charge.  The  court  denied  the  relief  which  was  prayed  for  only  on  the 
ground  that  in  the  bill  of  complaint  it  had  not  been  alleged  either  that 
the  city  had  a  contract  with  the  corporation  for  that  purpose,  or  had 
authorized  the  corporation  by  an  ordinance  to  furnish  the  city  with 
water,  in  compliance  with  the  statute  (section  2710),  which  required 
that  "no  corporation  formed  to  supply  any  city  or  town  with  water 
must  do  so  unless  previously  authorized  by  an  ordinance  of  the  au- 
thorities thereof  or  unless  it  is  done  in  conformity  with  a  contract  en- 
tered into  between  the  city  or  town  and  the  corporation."  The  court 
held  that  the  complaint  must  state  everything  necessary  to  enable  the 
court  to  enter  up  the  judgment  prayed  for,  and  that  it  must  therefore 
inform  the  court  of  the  exact  condition  of  things  between  the  city  and 
the  water  company,  as  there  might  be  a  contract  or  ordinance  which 
might  affect  the  character  of  the  decree  to  be  entered.  In  the  present 
case  the  court  is  informed  of  the  exact  relation  between  the  city  and 
the  water  company.  It  is  advised  of  the  fact  that  no  contract  exists, 
and  that  an  ordinance  has  been  passed  granting  permission  to  the  com- 
pany to  furnish  water  to  the  inhabitants  of  the  city. 

The  point  is  made  that  Peter  Sonna  enjoys  the  privilege  of  furnish- 
ing water  to  a  certain  portion  of  the  city,  and  that  he  is  not  only  ab- 
solved from  all  duty  or  obligation  to  furnish  water  free  for  municipal 
purposes,  but  water  which  is  taken  from  the  plaintiff  in  error  is  used 
to  sprinkle  premises  in  that  portion  of  the  city  which  is  supplied  by 
Sonna's  waterworks.  It  is  not  alleged,  however,  that  Peter  Sonna  has 
any  franchise  from  the  city.  It  is  denied  in  the  answer  that  he  exer- 
cises rights  or  franchises  under  the  same  or  like  powers  or  privileges 
or  franchises  as  those  of  the  plaintiff  in  error,  and  it  is  alleged  that  the 
plaintiff  alone  has  enjoyed  the  rights  and  privileges  and  franchises  of 
supplying  water  to  Boise  City  and  the  inhabitants  thereof.  No  proof 
was  introduced  concerning  the  issues  so  made.  Upon  the  pleadings 
there  is  nothing  to  show  that  Sonna  enjoys  a  franchise  from  the  city 
which  gives  him  privileges  not  possessed  by  the  plaintiff  in  error,  or 
from  which  it  may  be  seen  that  the  latter  is  denied  the  equal  protection 
of  the  laws. 

We  find  no  error  in  the  ruling  of  the  Circuit  Court  Its  judgment 
is  affirmed. 


(123  Fed.  238.) 

ROBERTS  et  al.  v.  DATE  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  872. 

1   Contract  for  Sale  of  Interest  in  Mining  Claims— Construction. 

By  a  written  contract  defendant  agreed,  in  consideration  of  the  pay- 
ment by  plaintiff  of  his  necessary  expenses  in  developing  mines  in 
Alaska  for  the  year,  and  certain  payments  and  provisions  for  his  wife 
during  the  year,  to  assign  and  transfer  to  plaintiff  "an  undivided  one- 
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half  interest  In  all  properties  he  possesses  in  the  territory  of  Alaska." 
It  appeared  from  extrinsic  evidence  that  defendant  then  owned  nine 
mining  claims  previously  located  by  him  in  Alaska,  and  that  it  was 
understood  that  the  contract  did  not  relate  to  any  claims  he  might 
thereafter  locate;  also  that  there  was  an  understanding,  aside  from  the 
contract,  that  defendant  should  do  one  half  the  assessment  work  on  the 
claims,  while  two  other  persons  interested  with  plaintiff  should  do  the 
other  half,  and  the  three  went  to  Alaska  together,  but  each  taking  his 
separate  provisions.  After  doing  a  small  amount  of  work  it  was  aban- 
doned by  all,  and  defendant  located  a  number  of  other  claims  during  the 
season.  Held,  that  the  contract  was  one  of  bargain  and  sale,  and  not  of 
partnership  or  grub-staking,  and  that  it  gave  plaintiff  no  interest  in  the 
claims  subsequently  located  by  defendant. 

Appeal  from  the  District  Court  of  the  United  States  for  Division 
No.  i  of  the  District  of  Alaska. 

This  suit  was  brought  to  establish  the  plaintiffs'  alleged  right  in  and  to 
an  undivided  one-half  interest  in  a  certain  mining  claim  called  the  Humdinger 
placer  mining  claim,  located  on  Slate  creek,  Alaska,  on  the  22d  day  of  June, 
1900,  by  the  defendants  Date  and  Rosenthal;  an  undivided  one-half  interest 
in  and  to  the  Marie  placer  mining  claim,  located  by  the  defendants  Date  and 
Rosenthal  on  Miller  Gulch,  on  July  5,  1900;  an  undivided  one-fifth  interest 
in  and  to  the  Discovery  placer  mining  claim,  in  Eagle  Canyon,  located  June 
19,  1900,  by  the  defendants  Date,  Rosenthal,  and  Phad  Da  Chile,  Archie 
Park,  and  H.  E.  F.  King;  an  undivided  one-eighth  interest  in  and  to  the 
Eagle  Canyon  placer  mining  claim,  in  Eagle  Canyon,  located  June  19,  1900, 
by  the  defendants  Date,  Rosenthal,  and  Phad  Da  Chile,  H.  E.  F.  King,  John 
StoU,  M.  Dempsey,  Archie  Park,  and  A.  M.  Powell — all  within  the  Chisna 
mining  district  of  Alaska.  By  the  amended  complaint  it  is  alleged  that  on 
the  1st  day  of  February,  1900,  the  plaintiff  Roberts,  together  with  one  Finn 
and  one  Jilson,  entered  into  an  agreement  In  writing  with  the  defendant 
Date,  in  the  following  words  and  figures:  "This  agreement,  entered  into  this 
1st  day  of  February,  1900,  by  and  between  J.  P.  Roberts,  W.  E.  Finn,  and 
A.  F.  Jilson,  parties  of  the  first  part,  and  Fred  J.  Date,  party  of  the  second 
part,  for  and  in  consideration  of  all  necessary  expenses  in  developing  mines 
in  Alaska  for  the  year  1900  furnished  by  said  parties  of  the  first  part,  said 
party  of  the  second  part  hereby  agrees,  and  by  these  presents  does  agree  to 
assign,  transfer,  and  deliver  to  said  parties  of  the  first  part,  an  undivided 
one-half  interest  in  all  properties  he  possesses  in  the  territory  of  Alaska; 
furthermore,  said  parties  of  the  first  part  agree  to  furnish  Mrs.  Fred  J.  Date, 
wife  of  the  party  of  the  second  part,  the  sum  of  one  hundred  dollars  in  cash 
and  necessary  provisions  for  the  year  1900."  It  is  alleged  that  soon  after 
February  1,  1900,  Finn  and  Jilson  withdrew  from  the  agreement,  and  aban- 
doned all  interest  therein,  with  the  knowledge  and  consent  of  the  defendant 
Date,  and  that  thereupon  the  plaintiff  Roberts,  by  and  with  Date's  knowledge 
and  consent  assumed  all  of  the  liabilities  and  obligations  of  the  parties  of 
the  first  part  to  the  contract,  and  with  like  consent  became  entitled  to  receive 
all  of  the  benefits  accruing  or  to  accrue  to  the  parties  of  the  first  part  there- 
under; that  the  plaintiff  Roberts,  between  the  1st  day  of  February,  1900,  and 
the  month  of  August  of  the  same  year,  furnished  to  the  defendant  Date  and 
his  wife,  pursuant  to  the  contract,  money  and  provisions  to  the  amount  of 
abont  $700,  and  in  all  respects  performed  all  of  the  acts  and  things  required 
to  be  done  by  the  parties  of  the  first  part  to  the  agreement.  It  is  alleged 
that  about  the  month  of  August,  1900,  the  defendant  Date,  who,  after  the 
execution  of  the  contract  mentioned,  had  gone  to  the  Chisna  mining  district, 
came  out  to  the  town  of  Vaides  and  Informed  the  plaintiff  Roberts  that  the 
mining  claims  owned  and  possessed  by  him  (Date)  on  February  1,  1900,  and 
referred  to  In  the  contract  of  that  date,  had  turned  out  to  be  worthless,  and 
that  he  (Date)  and  the  defendant  Rosenthal  "had  taken  the  grub  and  pro- 
visions furnished  by  said  James  P.  Roberts,  as  aforesaid,  and  had  gone  pros- 
pecting in  said  Chisna  mining  district,  and  had  located  the  said  Humdinger 
placer  mining  claim,  the  Marie  placer  mining  claim,  the  Discovery  placer  on 
Eagle  Canyon,  and  the  Eagle  Canyon  mining  claim,  hereinbefore  mentioned, 
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while  living  upon  and  using  tbe  said  grub  and  provisions,  as  so  furnished 
by  said  Roberts,  as  aforesaid,  and  with  tbe  Intent  and  understanding  that  the 
said  James  P.  Roberts  was  entitled  to  an  undivided  one-half  interest  in  and 
to  all  mining  claims  located  by  said  Fred  J.  Date  during  said  year  1900, 
while  so  using  and  living  upon  said  provisions  and  supplies;  that  said  James 
P.  Roberts  thereupon  ratified  and  consented  to  said  arrangement,  and  it  was 
then  and  there  understood  and  agreed  by  and  between  said  Fred  J.  Date 
and  said  James  P.  Roberts  that  said  Roberts  was  the  owner  of  an  undivided 
one-half  interest  in  and   to   the   mining   claims   described   in   paragraph  2 
of  this  amended  complaint,  and  that  said  Date  would  convey  said  interest 
to  said  Roberts  by  a  good  and  sufficient  deed  or  deeds  of  conveyance."    The 
seventh  paragraph  of  the  amended  complaint  does  not,  as  stated  In  the 
brief  of  the  appellees,  allege  that  the  contract  of  February  1,  1900,  was  In 
August  of  that  year  abandoned  and  terminated,  by  the  consent  of  both  the 
defendant  Date  and  the   plaintiff  Roberts,  and  the   alleged  agreement  of 
August,  1900,  thereupon  entered  into  and  executed  in  lieu  thereof.    It  is  true 
that  it  was  so  alleged  in  the  seventh  paragraph  of  the  first  amended  com- 
plaint, but  it  appears  from  the  record  that  the  seventh  paragraph  of  the 
amended  complaint  was  subsequently  amended  so  as  to  read  as   follows: 
"That  thereupon,  and  pursuant  to  said  agreement  last  mentioned  [the  agree- 
ment alleged  to  have  been  made  in  August,  1900],  said  James  P.  Roberts 
furnished  additional  grub  and  supplies  to  said  Fred  J.  Date,  of  the  value  of 
more  than  three  hundred  dollars  ($300.00);   that  said  agreement  dated  Febru- 
ary 1,  1900,  was  in  August,  1900,  amended  and  modified  by  the  consent  of 
both  said  Fred  J.  Date  and  said  James  P.  Roberts,  and  said  agreement  as 
made  in  said  month  of  August,  1900,  was  entered  into  and  modified  as  afore- 
said."    The  amended  complaint  further  alleges  that  "the  defendants  Date 
and  Rosenthal  wrongfully  and  [un] lawfully"  conspired  together  to  cheat  and 
defraud  the  plaintiff  Roberts,  and  that  while  they  were  actually  living  upon 
tbe  provisions  so  furnished  by  the  plaintiff  Roberts  (the  defendant  Rosenthal 
having  full  knowledge  that  they  were  furnished  by  him)  did  wrongfully  and 
unlawfully  locate  the  Humdinger  and  Marie  placer  claims  in  their  names, 
"with  intent  to  cheat  and  defraud  said  Roberts  out  of  an  undivided  one- 
fourth  interest  in  said  mining  claims,  the  said  Rosenthal  in  fact  having  no 
interest  whatever  in  or  to  said  Humdinger  placer  and  Marie  placer  other 
than  the  said  Fred  J.  Date  was  to  give  him  after  conveying  to  said  Roberts 
his  interest  therein."     It  is  alleged  that  before  the  commencement  of  the 
suit  the  plaintiff  Roberts  duly  assigned  an  undivided  interest  in  and  to  the 
above-named  mining  claims  to  his  coplaintiffs  Hogg  and  White,  and  that  the 
plaintiffs  are  now  co-owners  thereof,  and  it  is  alleged  that  the  defendants 
Beck  and  Van  Brunt  have,  or  claim  to  have,   some  interest  in  or  to  the 
premises  adverse  to  plaintiffs,  the  nature  of  which  is  to  the  latter  unknown, 
but  which  interests,  if  any,  the  plaintiffs  allege  were  acquired  subsequent  to 
the  acquisition  of  the  plaintiffs'  interests,  and  with  full  notice  of  the  plaintiffs' 
alleged  rights. 

The  pleadings  and  issues  as  to  the  other  parties  defendant  it  is  unnecessary 
to  refer  to. 

The  answer  of  the  defendant  Date  admits  the  making  of  the  written 
contract  of  February  1,  1900,  set  out  in  the  amended  complaint,  and  alleges 
that  Jilson  withdrew  therefrom  about  the  21st  day  of  March,  1900.  It  admits 
that  pursuant  to  that  agreement  'plaintiff  Roberts,  and  said  Finn  and  Jilson, 
furnished  to  the  defendant  Date,  and  Mrs.  Fred  J.  Date,  money  and  provi- 
sions to  the  amount  of  about  seven  hundred  dollars  between  the  1st  day 
of  February  and  the  31st  day  of  December,  1900.J  It  denies  the  alleged  oral 
agreement  of  August  1900,  and  for  further  and  separate  answer  alleges, 
among  other  things,  that  on  the  1st  day  of  February,  1900,  the  defendant 
Date  was  the  owner  and  entitled  to  the  possession  of  nine  placer  mining 
claims  located  in  the  Chisna  mining  district  of  Alaska,  and  two  lode  mining 
claims  in  the  same  territory.  It  then  sets  up  the  written  contract  of  February 
1,  1900,  and  his  construction  of  it,  including  the  averment  that  "it  was  dis- 
tinctly understood  by  and  between  said  Roberts.  Jilson,  and  Finn  and  this 
defendant  (Date)  that  said  Roberts,  Jilson,  and  Finn,  or  either  of  them,  were 
not  to  have  any  interest  whatever  in  any  mining  properties  of  any  character, 
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located,  discovered,  or  acquired  by  this  defendant  (Date)  subsequent  to  the 
Istday  of  February,  1900";  and  further  alleging  that  at  the  time  of  entering 
into  the  contract  of  February  1,  1900,  "Roberts,  Jilson,  and  Finn  would  per- 
form one  half  of  the  assessment  work  required  by  law  to  be  done  on  each 
and  all  of  said  claims  for  the  year  1900,  and  that  this  defendant  (Date) 
would  perform  the  other  half  of  the  assessment  on  each  and  all  of  said  claims 
for  the  said  year";  that  Roberts,  Jilson,  and  Finn  failed  and  refused  to  fur- 
nish the  defendant  Date  "with  all  necessary  expenses  and  supplies  for  the 
year  1900,"  notwithstanding  which  the  defendant  Date  has  at  all  times  been 
ready  and  willing  to  convey  to  them  an  undivided  one-half  interest  "in  said 
property,  in  accordance  with  the  terms  of  said  contract"  of  February  1,  1900. 
The  answer  of  the  defendant  Date  sets  up  the  making  of  the  locations  in  1900 
of  the  claims  described  in  the  amended  complaint,  and  that  he  and  the  de- 
fendant Rosenthal  are  the  owners  and  in  possession  of  the  Humdinger  and 
Marie  placer  claims,  .and  that  he  is  the  owner  and  in  possession  of  an  un- 
divided one-fifth  interest  in  the  Discovery  placer  mining  claim,  and  an  un- 
divided one-eighth  interest  in  the  Eagle  Canyon  placer  mining  claim. 

The  plaintiffs'  reply  to  the  separate  answer  of  the  defendant  Date  denies 
that  the  plaintiffs  have  failed  or  refused  to  perform  the  assessment  work 
upon  the  mining  claims  mentioned  in  paragraph  1  of  the  affirmative  answer 
of  the  defendant  Date  for  the  year  1900,  or  for  any  year,  and  alleges  the  fact 
to  be  that  Date  did  not  do  any  work  at  all  upon  those  claims  during  the  year 
1900,  and  in  the  month  of  August  of  that  year  informed  the  plaintiff  Roberts 
that  those  claims  were  worthless,  and  would  not  Justify  the  doing  of  any 
assessment  work  thereon,  and  that  he  abandoned  the  same  and  permitted 
them  to  revert  to  the  public  domain.  The  plaintiffs  made  no  denial  of  the 
a  legation  in  the  answer  that  it  was  distinctly  understood  between  the  parties 
to  the  agreement  that  Robots,  Jilson,  and  Finn  were  to  have  no  interest  in 
any  mining  property  located  or  discovered  by  Date  after  February  1,  1900. 

The  case  was  tried  before  the  court,  during  which  trial  the  court,  on  motion 
of  the  defendant  Rosenthal,  dismissed  the  suit  as  to  him,  and  granted  a  non- 
suit as  to  the  plaintiff  White,  on  the  ground  that  the  evidence  failed  to  show 
that  he  ever  had  any  interest  in  or  claim  to  the  property  in  controversy. 

Upon  the  conclusion  of  the  trial  the  court  made  the  following  findings, 
designated  "Findings  of  Fact": 

"First.  As  to  defendant  Rosenthal,  that  plaintiffs  have  failed  to  establish 
by  evidence  the  allegation  of  fraud  and  conspiracy  alleged  against  the  de- 
fendant Rosenthal  in  the  eighth  paragraph  of  plaintiffs'  amended  complaint, 
and  have  failed  completely  to  establish  any  cause  of  action  against  the  said 
Rosenthal;  that  the  said  defendant  Rosenthal  has  established  his  interests 
in  the  property  in  controversy  as  set  out  in  the  first  paragraph  of  his  separate 
answer  to  plaintiffs'  amended  complaint,  and  that  he  is  the  owner  of,  and 
entitled  to  the  immediate  possession  of,  said  interest,  as  follows:  An  undi- 
vided one-half  interest  in  and  to  the  Humdinger  placer  mining  claim,  de- 
scribed In  the  pleadings;  an  undivided  one-half  interest  in  and  to  the  Marie 
placer  mining  claim,  described  in  the  pleadings;  an  undivided  one-fifth  in- 
terest in  and  to  the  Discovery  placer  mining  claim  on  Eagle  Canyon  creek, 
described  in  the  pleadings;  an  undivided  one-eighth  interest  in  and  to  the 
Eagle  Canyon  Company  placer  mining  claim,  described  in  the  pleadings. 

**Second.  That  plaintiffs  have  failed  to  establish  by  evidence  the  allegations 
of  their  complaint  against  defendants  Fred  J.  Date,  E.  C.  Van  Brunt,  and  W. 
W.  Beck,  and  that  the  contract  set  out  in  the  third  paragraph  of  plaintiffs' 
amended  complaint  referred  only  to  property  possessed  by  defendant  Date 
at  the  time  of  the  execution  of  said  contract,  to  wit,  February  1,  1900;  that 
the  property  in  controversy  in  this  action  was  located  and  acquired  subsequent 
to  the  execution  of  said  contract,  and  was  not  intended  to  be  included  in 
said  contract;  that  the  amendments  and  modifications  alleged  to  have  been 
made  in  the  month  of  August,  1900,  to  said  contract  of  February  1,  1900,  and 
set  out  in  the  sixth  and  seventh  paragraphs  of  plaintiffs'  amended  complaint, 
are  not  sustained  by  the  evidence;  that  plaintiffs  have  failed  to  establish 
the  allegation  of  fraud  and  conspiracy  alleged  against  Fred  J.  Date  and  Louis 
Rosenthal  in  the  eighth  paragraph  of  plaintiffs'  amended  complaint;  that 
said  defendant  Fred  J.  Date  has  established  his  Interest  in  the  property  in 
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controversy  as  set  out  In  paragraph  four  of  his  separate  answer  to  plaintiffs* 
amended  complaint,  and  that  he  is  the  owner  of,  and  entitled  to  immediate 
possession  of,  said  interest,  as  follows:  An  undivided  one-half  interest  In  and 
to  the  Humdinger  placer  mining  claim,  described  in  the  pleadings;  an  un- 
divided one-half  interest  In  and  to  the  Marie  placer  mining  claim,  described 
in  the  pleadings;  an  undivided  one-fifth  interest  in  and  to  the  Discovery 
placer  mining  claim  on  Eagle  Canyon  creek,  described  in  the  pleadings;  an 
undivided  one-eighth  interest  in  and  to  the  Eagle  Canyon  Company  placer 
mining  claim,  described  in  the  pleadings. 

"Third.  That  whatever  interest  defendants  E.  C.  Van  Brunt  and  W.  W. 
Beck  have  in  the  property  in  controversy  they  have  acquired  of  and  through 
the  defendant  Fred  J.  Date." 

From  these  findings  the  court  drew  conclusions  of  law  to  the  effect,  first, 
that  the  plaintiffs  had  no  right,  title,  or  interest  in  or  to  any  of  the  mining 
claims  in  question,  and  that  they  take  nothing  by  reason  of  their  complaint; 
second,  that  the  defendants  Date  and  Rosenthal  are  each  the  owners  and 
entitled  to  the  Immediate  possession  of  an  undivided  one-half  of  the  Hum- 
dinger and  Marie  placer  mining  claims,  an  undivided  one-fifth  of  the  Dis- 
covery placer  claim,  and  an  undivided  one-eighth  of  the  Eagle  Canyon  placer 
claim,  and  judgment  was  entered  in  accordance  therewith  and  for  costs 
against  the  plaintiffs. 

Winn  &  Shackleford,  L.  M.  Hoefler,  and  Wm.  Rix,  for  appellants. 
T.  J.  Donohoe,  T.  R.  Lyons,  and  Alfred  Sutro,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  provision  of  the  Code  of  Alaska  in  respect  to  findings  in  ac- 
tions "of  an  equitable  nature"  is  that  "in  all  such  actions  the  court 
in  rendering  its  decision  therein  shall  set  out  in  writing  its  findings 
of  fact  upon  all  material  issues  of  fact  presented  by  the  pleadings,  to- 
gether with  its  conclusions  of  law  thereon."  Code  Civ.  Proc.  Alaska, 
§  372,  31  Stat.  395,  c.  786;  Carter's  Annotated  Codes,  p.  226. 

No  exception  was  taken  in  the  court  below  to  the  form  or  suffi- 
ciency of  the  findings,  and,  while  it  may  be  conceded  that  they  do 
not  fully  meet  the  requirements  of  the  statute,  enough  is  found  there- 
in to  enable  this  court  to  dispose  of  the  appeal  upon  its  merits,  in  the 
view  which  we  take  of  the  nature  of  the  contract  made  between  the 
parties  on  February  1,  1900.  It  clearly  appears  from  the  record 
that  the  trial  court  found  upon  the  evidence  that  the  agreement  was 
not  modified  by  a  subsequent  oral  agreement,  as  alleged  in  the  com- 
plaint. From  an  examination  of  the  testimony,  we  find  no  ground 
for  saying  that  the  court  was  not  justified  in  reaching  that  conclusion. 

We  come,  therefore,  to  the  consideration  of  the  question  whether, 
by  the  terms  of  the  written  agreement,  any  form  of  partnership  was 
created,  or  the  appellants  were  entitled  to  any  kind  of  relief,  as  to 
the  property  in  controversy  in  this  suit.     It  reads  as  follows: 

"This  agreement  entered  into  this  1st  day  of  February,  1900,  by  and  be- 
tween J.  P.  Roberts,  W.  B.  Finn,  and  A.  F.  Jilson,  parties  of  the  first  part, 
and  Fred  J.  Date,  party  of  the  second  part,  for  and  in  consideration  of  all 
necessary  expenses  in  developing  mines  in  Alaska  for  the  year  1900.  furnished 
by  said  parties  of  the  first  part  said  party  of  the  second  part  hereby  agrees, 
and  by  these  presents  does  agree,  to  assign,  transfer,  and  deliver  to  said 
parties  of  the  first  part  an  undivided  one-half  interest  in  all  properties  he 
possesses  in  the  territory  of  Alaska.    Furthermore,  said  parties  of  the  first 
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part  agree  to  furnish  Mrs.  Fred  J.  Date,  wife  of  the  party  of  the  second  part, 
tbe  sum  of  one  hundred  dollars  In  cash,  and  necessary  provisions  for  the  year 
1900." 

This  agreement,  standing  by  itself  and  unaided  by  evidence  in  ex- 
planation of  its  terms,  is  clearly  an  agreement  of  bargain  and  sale. 
By  its  terms  Date  agreed  with  Roberts,  Finn,  and  Jilson  that  in 
consideration  of  money  and  supplies  to  be  furnished  to  his  wife,  and 
all  supplies  and  expenses  necessary  for  his  outfit  in  developing  mines 
in  Alaska  for  the  year  1900,  he  would  transfer  to  them  a  half  interest 
in  the  mines  that  he  then  possessed  in  Alaska.  It  is  not  a  partner- 
ship agreement  nor  a  grub-stake  contract.  It  does  not  require  Date 
to  do  any  work  in  developing  the  mines  which  he  then  possessed 
and  of  which  he  contracted  to  transfer  a  half  interest,  nor  does  he 
covenant  to  do  so.  It  does  not  require  him  to  do  development  work 
at  all.  It  binds  him  to  do  nothing  but  to  transfer  the  stipulated  in- 
terest in  the  mines  he  then  had.  The  reference  to  the  development 
of  mines  is  only  for  the  purpose  of  defining  the  extent  of  the  consid- 
eration which  the  other  parties  were  to  pay  him.  It  is  the  same  as  if 
Date  had  figured  up  in  dollars  and  cents  the  amount  of  expenses  for 
himself  and  his  wife  which  he  found  it  necessary  to  incur  for  the 
mining  season  of  1900,  in  whatever  work  he  might  engage,  and  ex- 
pressed it  in  a  definite  sum  as  the  consideration  for  his  transfer. 
This  we  think  is  the  plain  meaning  of  the  agreement,  and  its  inter- 
pretation requires  no  aid  from  the  surrounding  circumstances.  Its 
only  uncertainty  is  the  quantum  of  the  supplies  that  were  to  be  fur- 
nished to  Date,  but  this  does  not  concern  us  on  the  appeal,  for  the 
reason  that  the  supplies  have  all  been  furnished,  and  thereby  the 
stipulated  consideration  has  been  paid.  But  if,  indeed,  the  contract 
is  to  be  interpreted  in  the  light  of  the  antecedent  negotiations  and 
the  acts  of  the  parties,  it  appears,  without  dispute,  that  the  first 
proposition  was  an  offer  to  Roberts  from  Date  to  sell  a  half  interest 
in  this  property  "for  a  year's  provisions'1  for  himself  and  wife.  It  is 
shown,  also,  that  after  the  execution  of  the  agreement  Finn,  Jilson, 
and  Date  went  together  from  Seattle  to  Valdes,  and  thence  started 
out  to  the  mines  which  had  been  located  by  Date,  and  which  were 
some  200  miles  in  the  interior,  taking  with  them  an  outfit  of  provi- 
sions for  the  mining  season,  and  that  it  was  understood  that  Finn 
and  Jilson  were  to  go  to  the  mines  and  do  one-half  of  the  annual 
assessment  work  on  the  same  tor  the  year  1900.  Date  testified — and 
it  is  not  contradicted  by  any  witness — that  each  of  the  three,  in  so 
setting  out,  separately  owned  one-third  of  the  provisions  which  they 
carried.  He  alleged  in  his  answer  and  he  testified  that  it  was  ex- 
pressly understood  that  the  other  parties  to  the  agreement  were  to 
have  no  interest  in  anything  that  he  should  stake.  No  witness  de- 
nied that  this  was  true,  and  the  reply  of  the  appellant  did  not  contro- 
vert it.  A  part  of  the  provisions  which  they  expected  to  use  was  a 
certain  amount  cached  the  year  before  at  Amez  Rapids,  which  Date 
had  in  August,  1899,  contracted  to  buy  from  the  owner  for  $100. 
It  was  agreed  that  Roberts  was  to  pay  for  this  cache,  and  that  Date 
was  to  have  one  half  thereof,  and  Finn  and  Jilson  the  other  half. 
They  started  out  from  Valdes  about  the  20th  or  25th  of  March. 
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Very  soon  afterwards  Jilson  abandoned  the  enterprise,  and  took  out 
his  one-third  of  the  provisions.     Finn  and  Date  proceeded  to  the 
neighborhood  of  the  mines  which  had  been  located  by  the  latter, 
and  about  April  15th  spent  one  day  in  prospecting  the  same.    About 
the  last  of  April  Finn  separated  from  Date  and  went  his  way,  taking 
with  him  his  one-third  of  the  provisions,  leaving  Date  with  his  oner 
third,  which  he  testified  was  his  own  individual  property,  and  his  testi- 
mony in  this  respect  was  not  contradicted  by  Roberts  or  by  any  one. 
Date  went  upon  his  claims,  worked  two  days  thereon,  shoveled  and 
panned  and  made  some  little  trenches,  and  thereafter  daily  prospected 
the  same  until  about  the  middle  of  May.     He  sent  word  to  Roberts 
that  Finn  and  Jilson  had  abandoned  the  enterprise,  and  requested 
Roberts  to  send  some  one  in  to  do  his  share  of  the  assessment  work- 
on  the  claims.     About  the  1st  of  July,  Date  abandoned  his  camp 
near  the  location  of  his  claims,  and  went  elsewhere,  and  made  the 
discoveries  and  locations  which  are  the  subject  of  the  present  contro- 
versy.    In  the  light  of  the  surrounding  circumstances  and  the  acts 
of  the  parties,  therefore,  it  is  clear  that  the  provisions  which  Date 
received  and  the  money  furnished  him  and  his  wife  were  the  consid- 
eration of  his  transfer  of  an  interest  in  his  mines,  and  that,  while  there 
was  a  tenancy  in  common  of  the  mines,  there  was  no  partnership  and 
no   partnership   property,  and  no   partnership   enterprise   was  con- 
templated. 

Such  being  the  purport  of  the  agreement,  it  becomes  unnecessary 
to  consider  the  other  questions  in  the  case.    The  decree  is  affirmed. 

ROSS,  Circuit  Judge.  I  concur  in  the  judgment  on  the  ground 
that  the  written  contract  of  February  1,  1900,  is  too  ambiguous,  and 
the  oral  testimony  too  contradictory  and  uncertain,  to  justify  a  decree 
in  favor  of  the  appellants. 


(123  Fed.  249.) 

In  re  ANTIGO  SCREEN  DOOR  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  779. 

1.  Courts— Jurisdiction— Disposition  of  Fond  in  Court. 

Any  court  having  in  its  possession  a  fund  about  which  there  is  a  con- 
troversy has  inherent  jurisdiction  and  power  to  determine  such  contro- 
versy, to  the  exclusion  of  every  other  court. 

$.  Bankruptcy— Jurisdiction  op  Court — Mode  of  Review. 

Where  a  mortgagee,  in  possession  of  property  of  a  bankrupt,  surren- 
ders it  to  the  trustee,  reserving  the  right  to  assert  his  lien  against  the 
proceeds,  such  proceeds  are  held  by  the  court  as  assets  of  the  bankrupt 
estate,  and  in  dealing  with  the  fund  it  acts  as  a  court  of  bankruptcy,  and 
its  action  on  the  claim  of  the  mortgagee  is  subject  to  review  in  matter  01 
law  by  the  Circuit  Court  of  Appeals  on  petition  therefor. 

«T  1.  Jurisdiction  as  affected  by  possession  of  the  subject-matter,  see  note  to 
Adams  v.  Trust  Co.,  15  C.  O.  A.  6. 
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a  Same— Validity  of  Chattel  Mortgages— Following  Law  of  State. 

In  determining  the  validity  of  chattel  mortgages,  a  court  of  bankruptcy 
is  governed  by  the  settled  law  of  the  state  in  which  they  were  given. 

4.  Same— Review  in  Matter  of  Law. 

On  a  petition  for  review  in  matter  of  law,  the  Circuit  Court  of  Appeals 
is  not  at  liberty  to  challenge  the  facts,  or  an  inference  of  fact,  found  by 
the  court  below. 

5.  Same— Validity  of  Chattel  Mortgages— Right  op  Trustee  to   Attack. 

Under  the  law  of  Wisconsin,  as  settled  by  its  Supreme  Court,  that  a 
chattel  mortgage  is  rendered  fraudulent  in  fact  by  an  agreement  giving 
the  mortgagor  the  right  to  make  sale  of  the  mortgaged  property  for  his 
own  benefit,  and  voidable  by  general  creditors  or  a  general  assignee  of 
the  mortgagor,  notwithstanding  possession  taken  by  the  mortgagee,  a 
trustee  in  bankruptcy  may  assert  the  right  of  creditors  to  the  property 
as  against  the  mortgagee. 

6.  Same— Failure  to  Record. 

Where,  as  under  the  law  of  Wisconsin,  the  failure  of  a  chattel  mort- 
gagee to  file  his  mortgage  or  take  possession  of  the  property,  without 
fraud  or  collusion,  renders  the  mortgage  voidable  only  as  to  subsequent 
creditors  or  those  who  acquire  a  lien,  the  taking  possession  by  the  holder 
of  an  unrecorded  mortgage  before  the  filing  of  a  petition  in  bankruptcy 
against  the  mortgagor  validates  the  mortgage  as  against  general  credit- 
ors, and  It  cannot  be  attacked  in  their  behalf  by  the  trustee. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wisconsin. 
In  Bankruptcy.     On  petition  of  the  Langlade  County  Bank. 

The  Antigo  Screen  Door  Company,  a  corporation  of  the  state  of  Wisconsin, 
had  its  principal  office  and  place  of  business  in  the  city  of  Antigo,  Wis.,  and 
its  sawmill  in  the  town  of  Ackley,  in  Langlade  county.  It  was  adjudged 
bankrupt  upon  petition  of  its  creditors,  filed  September  11,  1899,  and  a  trustee 
thereafter  appointed.  On  November  25,  1898,  the  bankrupt  executed  to  the 
Langlade  County  Bank  its  chattel  mortgage  upon  "all  furniture  manufactured 
or  in  process  of  manufacture,  all  glass  used  in  or  about  furniture,  all  furni- 
ture hardware,  all  wire  cloth,  all  screen  doors,  and  all  snow  shovels"  con- 
tained in  its  warehouse  in  the  city  of  Antigo.  The  mortgage  was  to  secure 
its  note  of  $3,000  of  that  date,  payable  in  90  days,  with  interest,  given  for 
that  much  money  then  loaned  to  the  company  and  used  in  payment  of  labor 
claims  owing  by  it,  and  not  in  payment  of  any  obligation  then  owing  to 
the  bank.  The  mortgage  was  filed  in  the  office  of  the  city  clerk  of  the  city 
of  Antigo  on  November  30,  1898.  On  February  7,  1899,  on  March  27,  1899, 
on  May  26,  1899,  and  on  September  7,  1899,  certain  affidavits  made  on  behalf 
of  the  bankrupt  were  filed  and  attached  to  the  mortgage  on  file,  showing  the 
amount  of  stock  sold,  the  amount  of  additions  to  the  stock,  and  that  no 
payment  had  been  made  on  account  of  the  mortgage,  with  other  averments 
required  by  law.  These  show  sales  aggregating  $21,368,  and  additions  to  the 
stock  aggregating  $23,805.  The  mortgage  is  said  to  have  been  made  pursuant 
to  section  2316b  of  the  Revised  Statutes  of  the  State  of  Wisconsin  of  1898. 
On  May  26,  1899,  the  Langlade  County  Bank  loaned  to  the  bankrupt  the 
further  sum  of  $2,500,  to  be  used,  and  which  was  used,  by  the  company 
in  payment  of  labor  claims  due  and  owing  to  its  employes,  and  not  in  paying 
any  obligation  to  the  bank.  For  this  loan  a  note  for  the  amount  was  given, 
payable  in  90  days,  with  interest,  and,  to  secure  the  same,  a  chattel  mort- 
gage upon  certain  lumber  and  logs  at  the  company's  mill  in  the  town  of 
Ackley,  the  lumber  in  pile  to  be  conspicuously  marked  on  each  pile  "L.  C. 
B."  (meaning  Langlade  County  Bank),  and  the  lumber  which  might  be 
sawed  out  of  the  logs  to  be  marked  in  like  manner.     This  mortgage  was 

f  3.  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin  v. 
Wheel  Co.,  9  C.  C.  A.  548,  Wilson  v.  Perrin,  11  C.  C.  A.  71,  and  Hill  v.  Hite, 
29  C.  C.  A.  553. 

f  6.  See  Bankruptcy,  vol.  6,  Cent.  Dig.  §  277. 
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filed  In  the  office  of  the  town  clerk  of  the  town  of  Ackley,  being  the  town 
where  the  personal  property  and  where  the  mill  of  the  company  were  situ- 
ated; but  it  was  not  filed  with  the  city  clerk  of  the  city  of  Antigo,  where 
the  company  had  its  principal  office. 

No  part  of  either  debt  to  the  bank  haying  been  paid,  on  September  7,  1890, 
the  bank  took  possession  of  the  property  supposed  to  be  covered  by  both 
chattel  mortgages,  and  duly  advertised  the  same  for  sale.  This  was  four 
days  before  the  filing  of  the  petition  in  bankruptcy.  Afterwards,  and  before 
the  sale,  an  arrangement  was  effected  between  the  bank  and  the  trustee  of 
the  bankrupt,  with  the  approval  of  the  bankruptcy  court,  by  which  the  prop- 
erty was  turned  over  to  and  sold  by  the  trustee,  and  the  proceeds  covered 
into  the  treasury  of  the  bankruptcy  court,  where  it  now  is,  with  the  agree- 
ment that  the  proceeds  should  stand  for  the  property,  and  that  the  bank 
might  in  the  bankruptcy  court  pursue  its  claim  against  the  fund  with  like 
effect  as  if  It  had  retained  and  sold  the  property.  Thereupon  the  bank  filed 
its  petition  in  the  bankruptcy  court,  praying  that  it  might  have  of  the  fund 
realized  the  amount  of  the  two  mortgages,  with  interest,  and  certain  ex- 
penses for  custody  and  insurance  to  which  it  has  been  subjected.  The  court 
below  held  both  mortgages  void.  Upon  a  rehearing  it  was  shown  that  a 
small  portion  of  the  property,  mortgaged  November  25,  1898,  remained  on 
hand  when  possession  was  taken,  admittedly  to  the  amount  of  $287.05.  The 
bank  claimed  that  the  proof  showed  an  additional  amount  of  $665.68,  but  this 
was  disputed  by  the  trustee.  The  court,  however,  did  not  pass  upon  this 
contention,  holding  the  mortgage  void  in  toto.  On  the  14th  of  March,  1901, 
the  court  entered  an  order  by  which  it  adjudged  that  the  mortgage  of 
November  25,  1898,  "is  void  against  the  trustee  by  reason  of  the  understand- 
ing inferred  from  the  acts  of  the  parties  giving  the  mortgagor  the  right  to 
make  sale  from  the  mortgaged  premises  for  his  own  use  and  benefit,  and 
that  the  mortgage  dated  May  26,  1899,  is  void  against  the  trustee  for  want 
of  proper  filing,"  to  review  which  order  this  petition  is  filed. 

F.  C.  Winkler,  for  petitioner. 
A.  C.  Conway,  for  respondent. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

A  preliminary  question  suggests  itself,  whether  the  order  to  be 
reviewed  is  one  in  bankruptcy  proceedings  proper,  or  one  in  plenary 
suit  or  proceeding  to  determine  the  right  of  property.  We  have  held 
In  re  Rusch,  Bankrupt,  53  C.  C.  A.  631,  116  Fed.  270  (following  In  re 
Jacobs,  39  C.  C.  A.  647,  99  Fed.  539),  that  the  power  of  the  appellate 
court  to  review  by  original  petition  the  ruling  of  the  bankruptcy  court 
extends  only  to  an  order  made  in  the  bankruptcy  proceedings  proper 
and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  bank- 
ruptcy. Here  the  petitioner  was  in  possession  of  property  claiming 
under  the  chattel  mortgages  in  question.  It  was  agreed  that  the 
property  should  be  turned  over  to  the  trustee  for  sale  by  him,  the  pro- 
ceeds to  be  covered  into  the  registry  of  the  bankruptcy  court,  the  right 
of  property  to  follow  the  fund.  This  being  done,  and  the  fund  being 
placed  in  the  registry  of  the  bankruptcy  court  and  in  the  bankruptcy 
proceedings,  did  that  court  have  the  right  to  determine,  as  a  court  of 
bankruptcy  and  in  the  bankruptcy  proceedings,  the  respective  rights 
of  the  parties  to  that  fund?  We  take  it  that  any  court,  whether  one 
of  equity,  common  law,  admiralty,  or  bankruptcy,  having  in  its  treas- 
ury a  fund  touching  which  there  is  dispute,  may,  by  virtue  of  its  in- 
herent powers,  determine  the  right  to  the  fund  thus  in  its  possession. 
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Jurisdiction  in  that  respect  is  an  incident  of  every  court.  Havens  & 
Geddes  Company  v.  Pierek,  Trustee  (C.  C.  A.)  120  Fed.  244;  *  In  re 
McCallum  (D.  C.)  113  Fed.  393.  If  otherwise,  every  court  would  be 
subject  to  the  control  of  the  co-ordinate  courts,  working  havoc  to  the 
independence  of  judicial  authority.  A  fund  so  possessed  is  in  custodia 
legis  and  right  to  it  may  only  be  asserted  and  determined  in  the  court 
which  possesses  it.  In  re  Kellogg  (D.  C.)  113  Fed.  120.  See  White 
v.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183.  The 
question  remains  whether  such  a  proceeding  arises  strictly  on  the 
bankruptcy  side  of  the  court,  or  comes  within  the  general  rule  govern- 
ing intervening  petitions  against  a  fund  in  court. 

The  several  Circuit  Courts  of  Appeals  have,  in  the  following  cases, 
entertained  petitions  for  review  of  like  orders  of  the  bankruptcy  court. 
The  precise  question  here  involved,  however,  was  either  not  presented 
or  was  passed  sub  silentio.  Second  Circuit :  In  re  New  York  Eco- 
nomical Printing  Company,  49  C.  C.  A.  133,  no  Fed.  514;  In  re 
Neely,  51  C.  C.  A.  167,  113  Fed.  210;  In  re  Garcewich,  53  C  C.  A. 
510,  115  Fed.  87.  Fourth  Circuit:  McNair  v.  Mclntyre,  51  C.  C.  A. 
89,  113  Fed.  113.  Fifth  Circuit:  In  re  Georgia  Handle  Company, 
48  C.  C.  A.  571,  109  Fed.  632;  In  re  Oconee  Milling  Company,  48 
C  C.  A.  703,  109  Fed.  866;  Carling  v.  Seymour  Lumber  Company, 
51  C.  C.  A.  1,  113  Fed.  483;  Philips  v.  Turner,  52  C.  C.  A.  358,  114 
Fed.  726.  Sixth  Circuit :  In  re  Lemmon  &  Gale  Company,  50  C.  C. 
A.  247,  112  Fed.  296;  In  re  Shirley,  50  C.  C.  A.  252,  112  Fed.  301. 
Seventh  Circuit :  In  re  Richards,  37  C.  C.  A.  634,  96  Fed.  935 ;  In  re 
Eggert,  43  C.  C.  A.  1,  102  Fed.  735.  Eighth  Circuit:  In  re  Pekin 
Plow  Company,  50  C.  C.  A.  257,  112  Fed.  308.  Ninth  Circuit:  In 
re  Beaver  Coal  Company,  51  C.  C.  A.  519,  113  Fed.  889.  In  Mueller 
v.  Nugent,  44  C.  C.  A.  20,  105  Fed.  581,  the  Circuit  Court  of  Appeals 
on  petition  for  review  entertained  jurisdiction  and  reversed  the  order 
of  the  bankruptcy  court,  adjudging  in  contempt  a  third  person  hold- 
ing property  claimed  to  belong  to  the  bankrupt  and  refusing  to  deliver 
it  to  the  trustee.  This  decision  was  reversed  in  the  Supreme  Court 
(Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405),  and 
the  order  of  the  bankruptcy  court  sustained  upon  the  merits,  no  ques- 
tion being  mooted  of  the  propriety  of  the  mode  of  procedure.  See, 
also,  Metcalf  v.  Barker  (U.  S.  Supreme  Court,  decided  December  1, 
1902)  187  U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  In  the  First  Cir- 
cuit, in  Re  Hutchinson,  51  C.  C.  A.  159,  113  Fed.  202,  it  was  ruled, 
apparently,  that  a  review  could  only  be  had  upon  petition  and  not  by 
appeal;  but  in  Hutchinson  v.  Otis,  53  C.  C.  A.  419,  115  Fed.  937,  the 
precise  question  is  stated,  but  specially  reserved  and  not  resolved. 
In  the  Fifth  Circuit  it  was  held,  in  Re  Abraham,  35  C.  C.  A.  592,  93 
Fed.  767,  that  a  petition  for  review,  and  not  an  appeal,  was  the  proper 
remedy.  In  the  Sixth  Circuit,  in  Cunningham  v.  Bank,  43  CCA. 
377,  103  Fed.  932,  it  was  ruled  that  the  question  of  the  rank  or  lien  of 
a  claim  was  an  incident  to  the  allowance  or  rejection  of  the  debt  for 
which  the  lien  was  allowed  or  denied,  and  could  be  reviewed  on  appeal ; 
and  in  Courier-Journal  Job-Printing  Company  v.  Schaefer-Meyer 
Brewing  Company,  41  C.  C  A.  614,  101  Fed.  699,  by  petition  for  re- 
view upon  any  matter  of  law.     It  would  .seem,  however,  that  in  these 

1 57  C.  C.  A.  37, 
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latter  cases  specific  claims  for  debt  were  preferred  against  the  estate, 
embodying,  either  originally  or  by  amendment,  the  claim  for  a  lien. 
In  this  respect  they  are  perhaps  distinguishable  from  the  case  before 
us,  there  being  here  no  general  claim  of  debt  filed  against  the  estate, 
but  only  a  claim  for  specific  lien  upon  the  fund. 

We  are  disposed  to  hold  (although  the  question  is  one  not  free 
from  difficulty)  that  the  order  is  one  made  in  the  bankruptcy  proceed- 
ings proper.  The  general  rule  of  practice  of  the  courts  is  not  with- 
out weight,  although  the  particular  question  is  not  suggested  in  most 
of  the  cases  which  recognize  the  practice.  The  mortgaged  property 
was  in  equity  the  property  of  the  bankrupt,  subject  to  such  lien  as  the 
mortgagee  had  thereon.  If  its  value  was  in  excess  of  a  valid  lien,  that 
excess  would  go  to  the  trustee.  When,  therefore,  the  property  was 
turned  over  to  the  trustee  as  the  property  of  the  bankrupt,  subject  to 
the  lien,  the  trustee  held  the  property  and  its  proceeds  as  assets  of 
the  bankrupt  and  in  the  bankruptcy  proceedings.  We  think  the  case 
is  wholly  different  from  Bardes  v.  Hawarden  Bank,  178  U.  S.  524, 
20  Sup.  Ct.  1000,  44  L.  Ed.  1 175,  which  was  a  suit  by  the  trustee 
against  a  third  party  claiming  adversely,  while  here  the  third  party  had 
by  agreement  turned  over  to  the  court  the  property  in  dispute  with 
the  right  reserved  to  follow  the  fund.  That  fund  was  potentially 
in  the  custody  of  the  court  in  the  bankruptcy  proceedings  as  assets 
of  the  estate  and  was  subject  to  the  disposition  of  the  bankruptcy 
court  in  that  bankruptcy  proceeding,  under  section  2  (7)  of  the  bank- 
ruptcy act  (act  July  1, 1898,  30  Stat.  546,  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3421],  which  empowers  the  court  to  "cause  the  estates  of  bankrupts 
to  be  collected,  reduced  to  money  and  distributed,  and  determine  con- 
troversies in  relation  thereto  except  as  herein  otherwise  provided.0 
We  are  the  more  inclined  to  adopt  this  construction  of  the  act  because 
thereby  a  speedy  and  inexpensive  method  is  afforded  of  determining 
controversies  with  respect  to  a  fund,  and  the  policy  of  the  bankruptcy 
act,  as  we  think,  sanctions  this  summary  mode  of  procedure,  the 
parties  consenting  thereto. 

Coming,  then,  to  the  merits,  it  is  first  to  be  observed  that  we  must 
accept  as  decisive  the  settled  law  of  the  state  in  which  these  chattel 
mortgages  were  given  with  respect  to  their  validity.  Etheridge  v. 
Sperry,  139  U.  S.  266,  11  Sup.  Ct.  565,  35  L.  Ed.  171 ;  Bamberger  v. 
Schoolfield,  160  U.  S.  149,  159,  16  Sup.  Ct.  225,  40  L.  Ed.  374;  Hart- 
ford Insurance  Company  v.  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  175  U.  S.  91,  100,  20  Sup.  Ct.  33,  44  L.  Ed.  84.  We  there- 
fore search  the  law  of  the  state  of  Wisconsin  to  ascertain  whether 
the  particular  questions  arising  upon  the  mortgages  before  us  have 
been  settled  in  that  state. 

With  respect  to  the  first  mortgage,  it  was  held  void  as  to  the  trustee 
in  bankruptcy  "by  reason  of  the  understanding  inferred  from  the  acts 
of  the  parties,  giving  the  mortgagor  the  right  to  make  sales  from  the 
mortgaged  premises  for  his  own  use  and  benefit."  This  ruling  is  as- 
sailed for  alleged  misconception  of  the  facts  disclosed  by  the  evidence 
and  the  failure  to  note  that  the  additions  to  the  stock  exceeded  the 
sales  therefrom.  We  are  not  at  liberty  upon  a  petition  for  review  to 
challenge  the  facts,  or  an  inference  of  fact,  found  by  the  court  below. 
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We  may  only  consider  and  rule  upon  a  question  of  law.  In  re  Rich- 
ards, 37  C.  C.  A.  634,  96  Fed.  935.  We  must  therefore  assume  the 
ultimate  fact  found  by  the  court  below,  that  the  mortgagor  was  given 
the  right  to  make  sales  from  the  mortgaged  property  for  its  own  use 
and  benefit.  It  being  conceded  by  the  petitioner  that  the  mortgage 
was  not  effective  upon  after-acquired  property  for  want  of  proper 
stipulation  to  that  end,  the  question  therefore  is  whether,  under  the 
law  of  Wisconsin,  this  mortgage  was  voidable  by  creditors  because  of 
the  fact  found,  and  may  be  avoided  by  a  trustee  in  bankruptcy  in  be- 
half of  general  creditors.  The  fact  found  renders  the  mortgage  fraud- 
ulent in  fact,  so  that  it  may  not  be  asserted  against  creditors.  This  is 
the  clear  result  of  the  rule  established  in  the  state  of  Wisconsin. 
Blakeslee  v.  Rossman,  43  Wis.  116;  Bank  of  Kaukauna  v.  Joannes, 
98  Wis.  321,  73  N.  W.  997;  Charles  Baumbach  Company  v.  Hobkirk 
et  al.,  104  Wis.  488,  80  N.  W.  740;  Durr  v.  Wildish,  108  Wis.  401,  84 
N.  W.  437.  In  the  first  and  last  cases  cited  it  is  said  that  where  any 
such  understanding  exists,  the  fact  that  the  mortgagee  has  taken 
possession  of  the  property  does  not  validate  it  in  a  contest  with  credit- 
ors. In  Vernon  v.  Upson,  60  Wis.  418,  19  N.  W.  400;  Batten  v. 
Smith,  62  Wis.  92,  98,  22  N.  W.  342,  and  S.  L.  Sheldon  Company  v. 
Mayers,  81  Wis.  627,  51  N.  W.  1082,  it  was  ruled  that  an  assignee  un- 
der the  state  statute  represents  the  rights  of  creditors  as  fully  and 
completely  as  a  sheriff  could  under  an  execution,  and  stands  in  much 
the  same  attitude  and  is  possessed  of  quite  similar  powers  to  an  as- 
signee in  bankruptcy  under  the  bankruptcy  act  of  1867  (Act  March  2, 
1867,  14  Stat.  517,  c.  176);  and  in  Valley  Lumber  Company  v.  Hogan, 
85  Wis.  366,  55  N.  W.  415,  it  was  ruled  that  under  the  statute  of  Wis- 
consin, Sanb.  &  B.  Ann.  St.  §  1693b,  after  assignment  an  action  to  set 
aside  a  fraudulent  or  void  conveyance  could  only  be  attacked  by  the 
assignee,  even  though  such  conveyance  is  void  only  as  to  a  limited  class 
of  creditors,  and  the  rule  was  applied  to  a  chattel  mortgage  void  only 
because  of  collusive  delay  in  its  filing  and  only  as  to  those  creditors 
who  were  misled  thereby.  The  mortgage  being  thus,  under  the  rul- 
ings of  the  Supreme  Court  of  Wisconsin,  invalid  as  to  creditors  be- 
cause fraudulent  in  fact  by  reason  of  the  acts  of  the  parties  as  found  by 
the  court  below,  we  cannot  doubt  that  the  trustee  in  bankruptcy 
may  assert  the  right  of  creditors  against  the  property  covered  thereby. 
In  Mueller  v.  Nugent,  184  U.  S.  1, 14,  22  Sup.  Ct.  269,  275,  46  L.  Ed. 
405,  it  is  said  that : 

"It  Is  as  true  of  the  present  law  as  it  was  of  that  of  1867  that  the  filing 
of  the  petition  is  a  caveat  to  all  the  world  and  in  effect  an  attachment  and 
injunction  (Bank  v.  Sherman,  101  U.  S.  403  [25  L.  Ed.  866]),  and  on  adjudi- 
cation title  to  the  bankrupt's  property  became  vested  in  the  trustee  (sections 
70.  21e,  Act  July  1,  1898,  30  Stat.  565,  552,  c.  541  [U.  S.  Comp.  St.  1901,  pp. 
3451,  3431]),  with  actual  or  constructive  possession,  and  placed  in  the  custody 
of  the  bankruptcy  court" 

The  taking  of  possession  being  unavailing  to  validate  a  mortgage 
fraudulent  in  fact,  the  petitioner  is  not  entitled  to  that  part  of  the  fund 
which  represents  that  part  of  the  original  stock  mortgaged  and  remain  - 
ing  unsold  and  of  which  it  took  possession  before  the  filing  of  the  peti- 
tion in  bankruptcy. 
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Second.  The  question  with  respect  to  the  second  mortgage  is  wheth- 
er, failing  proper  filing,  a  mortgagee  taking  possession  of  the  mort- 
gaged property  prior  to  the  filing  of  the  petition  in  bankruptcy,  but 
long  subsequent  to  the  giving  of  the  mortgage,  may  hold  the  lien  of 
the  mortgage  as  against  the  trustee  in  bankruptcy  representing  gen- 
eral creditors. 

The  question  has  been  in  a  general  way  spoken  to  by  the  Supreme 
Court  of  Wisconsin  in  a  number  of  cases.  Newman  v.  Tymeson,  12 
Wis.  448;  Morrow  v.  Reed,  30  Wis.  81 ;  Lowe  v.  Wing,  56  Wis.  31, 
13  N.  W.  892;  Rockwell  v.  Humphrey,  57  Wis.  410,  15  N.  W.  394; 
Manufacturers'  Bank  of  Milwaukee  v.  Rugee,  59  Wis.  221,  18  N.  W. 
251 ;  Manson  v.  Phoenix  Insurance  Company,  64  Wis.  26,  29,  24 
N.  W.  407,  54  Am.  Rep.  573 ;  Standard  Paper  Company  v.  Guenther, 
67  Wis.  101,  30  N.  W.  298;  Sanger  v.  Guenther,  73  Wis.  354,  41 
N.  W.  436;  Ullman  v.  Duncan,  78  Wis.  213,  47  N.  W.  266;  Ryan 
Drug  Company  v.  Hvambsahl,  89  Wis.  61,  61  N.  W.  299;  Wagg- 
Anderson  Woolen  Company  v.  Dunn,  92  Wis.  409,  66  N.  W.  354. 
The  holding  seems  to  be  to  the  effect,  as  we  read  the  decisions,  that 
a  chattel  mortgage,  whether  filed  or  not  and  whether  possession 
thereunder  be  given  or  not,  is  valid  between  the  parties.  It  is  not 
valid  against  any  other  person  than  the  parties  thereto,  unless  pos- 
session be  given  or  the  mortgage  be  filed.  It  is  invalid  as  against  exe- 
cution and  attaching  creditors  who  have  levied  upon  the  property 
prior  to  the  taking  of  possession,  and — in  case  of  collusive  delay  in 
filing — is  invalid  upon  the  ground  of  estoppel  as  to  creditors  who, 
subsequent  to  the  making  of  the  mortgage  and  prior  to  the  taking 
of  possession,  have  given  credit  to  the  mortgagor  upon  the  faith  of 
unincumbered  property.  Thus  in  Morrow  v.  Reed  it  was  ruled  that 
an  irregularity  in  the  filing  of  a  mortgage  is  cured  by  a  subsequent 
delivery  of  the  property  to  the  mortgagee,  as  against  parties  who  have 
not  acquired  paramount  rights  before  such  delivery.  In  the  Rugee 
Case,  the  Ryan  Drug  Case,  and  the  Dunn  Case,  it  was  held  that  an  at- 
tachment would  be  sustained  by  a  creditor  in  case  of  nonfiling  or  non- 
delivery of  possession  of  the  property,  even  though  no  fraudulent  in- 
tent was  shown ;  but  in  each  of  these  cases  the  attachment  was  levied 
before  the  filing  of  the  mortgage  or  delivery  of  possession  and  while 
the  property  remained  in  the  possession  of  the  mortgagor.  In  the 
Ryan  Case  it  is  remarked  obiter  at  page  65,  89  Wis.,  page  300. 
61  N.  W.: 

"After  having  been  filed,  it  would  be  valid,  of  course,  as  to  subsequent 
creditors,  but  as  to  creditors  wbo  became  such  intermediate  its  execution  and 
the  filing  the  inference  of  fraud  is  conclusive." 

And  here  it  may  be  remarked  that,  filing  being  a  mere  substitute  for 
possession,  the  latter  must  be  fully  as  effective  as  the  former.  In  the 
Manson  Case  it  is  said  the  only  effect  of  the  failure  to  file  the  mort- 
gages was  to  render  them  invalid  as  against  creditors  who  had  ob- 
tained liens  upon  the  property  by  attachment  or  levy  under  execution. 
In  the  two  Guenther  Cases  collusive  delay  in  the  filing  was  held  to 
estop  the  mortgagee  from  asserting  his  mortgage  against  creditors 
who  gave  credit  to  the  mortgagor  after  execution  and  before  filing 
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and  upon  the  faith  that  the  property  was  unincumbered;  and  this, 
although  there  was  no  actual  intent  to  defraud. 

The  precise  question  before  us  would  not  seem  to  have  been  pre- 
sented to  the  Supreme  Court  of  Wisconsin,  and  so  it  may  properly 
be  said  that  the  question  has  not  been  ruled;  but  the  trend  of  de- 
cisions in  that  court  is,  we  think,  as  we  have  stated,  namely,  in  the 
absence  of  fraud  in  fact,  the  mere  omission  to  file,  or  an  improper 
filing,  or  failure  to  take  possession,  is  cured  by  the  subsequent  delivery 
of  possession  before  creditors  have  obtained  a  lien  upon  the  property 
by  execution  or  attachment.  The  term  "void"  is  often  used  in  the 
statutes  and  decisions  in  a  way  to  mislead.  A  law  which  declares  an 
instrument  valid  between  parties,  but  void  as  to  creditors,  means  that 
it  is  voidable  by  creditors  who  choose  to  attack  it.  Being  valid  as  be- 
tween the  parties,  it  is  good  as  to  all  the  world  except  those  who  assail 
it  upon  the  grounds  permitted  by  the  law.  Sometimes,  as  to  unrecord- 
ed instruments,  fraud  in  law  is  conclusively  presumed  as  against  credit- 
ors. Sometimes  only  a  rebuttable  presumption  is  imposed.  The  lat- 
ter is  the  case  under  Rev.  St.  Wis.  1898,  §  2310,  which  makes  every 
sale  or  assignment  of  goods  unaccompanied  by  delivery  and  followed 
by  an  actual  or  continued  change  of  possession  presumably  fraudulent 
and  void  as  against  creditors  of  the  vendor,  and  imposes  upon  the 
vendee  the  burden  of  rebutting  the  presumption.  When  the  statute 
(Rev.  St.  Wis.  1898,  §  2313)  declares  that  a  chattel  mortgage  shall  be 
invalid  against  any  other  person  than  the  parties  thereto,  unless  pos- 
session be  delivered  and  retained,  or  the  mortgage  be  filed — there  be- 
ing no  actual  fraud  and  no  collusive  delay  in  the  filing  or  the  taking 
of  possession — we  think  the  statute  must  be  construed  to  mean  that 
the  omission  to  file  or  to  take  possession  renders  the  mortgage  in- 
valid only  as  to  the  creditor  who,  by  execution  or  attachment,  has 
acquired  a  lien  upon  the  property.  Such  construction  approves  itself 
to  our  thinking  as  logical  and  just,  and  one  which  we  are  at  liberty  to 
adopt  in  the  absence  of  direct  ruling  to  the  contrary  by  the  Supreme 
Court  of  Wisconsin.  Such  construction  is  given  to  similar  statutes 
elsewhere,  especially  in  the  state  of  Massachusetts,  whence  the  Wis- 
consin statute  was  derived.  Mitchell  v.  Black,  6  Gray,  100 ;  Blanch- 
ard  v.  Cooke,  144  Mass.  207,  227,  11  N.  E.  83;  Sawyer  v.  Turpin,  91 
U.  S.  114,  23  L.  Ed.  235;  Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  Ed. 
816;  McTaggart  v.  Rose,  14  Ind.  230;  Forrester  &  Company  v. 
Kearney  National  Bank,  49  Neb.  655,  68  N.  W.  1059 ;  Field  v.  Baker, 
12  Blatchf.  438,  Fed.  Cas.  No.  4,702 ;  In  re  Collins,  12  Blatchf.  548, 
552,  Fed.  Cas.  No.  3,007;  In  re  Shirley,  50  C.  C  A.  252, 112  Fed.  301 ; 
Graham  Button  Company  v.  Spielmann,  50  N.  J.  Eq.  120,  123,  24  Atl. 
571;  Sumner  v.  McKee,  89  111.  127,  132;  Union  Trust  Company  v. 
Trumbull,  137  111.  146,  27  N.  E.  24;  Hooven  v.  Burdette,  153  111.  672, 
39  N.  E.  1 107.  See,  also,  authorities  assembled  in  5  A.  &  E.  Ency.  of 
Law  (2d  Ed.)  p.  1016. 

In  Karst  v.  Gane,  136  N.  Y.  316,  32  N.  E.  1073,  an  unfiled  mortgage 
was  held  invalid  as  to  antecedent  creditors  who  had  levied  by  execu- 
tion upon  the  property  while  in  the  possession  of  the  mortgagor.  It 
seems  to  be  established  law  in  New  York  that  only  those  creditors 
can  assert  the  invalidity  of  a  mortgage  who  come  armed  with  legal 
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process.  In  re  New  York  Economical  Printing  Company,  49  C.  C.  A. 
133,  no  Fed.  514. 

Assuming,  then,  that  the  filing  of  the  petition  in  bankruptcy  is,  as 
stated  in  Mueller  v.  Nugent,  supra,  in  effect  an  attachment,  and  a  seiz- 
ure and  sequestration  of  the  property  of  the  bankrupt  for  the  benefit 
of  his  creditors,  the  fact  remains  that  possession  of  the  mortgaged 
property  was  taken  by  the  mortgagee  prior  to  the  filing  of  the  petition 
in  bankruptcy,  so  that  the  case  is  not  otherwise  than  that  of  pos- 
session taken  before  execution  upon  a  judgment  in  favor  of  a  creditor. 
We  therefore  hold  that,  with  respect  to  the  proceeds  of  the  property 
covered  by  the  second  mortgage,  the  order  under  review  was  erro- 
neous in  not  yielding  the  proceeds  to  the  mortgagee. 

The  decree  or  order  of  March  14,  1901,  here  under  review,  is  re- 
versed, with  directions  to  the  court  below  to  proceed  in  the  matter 
in  conformity  to  this  opinion. 

The  clerk  will  certify  this  ruling  to  the  District  Court. 


(123  Fed.  78.) 

INSLEY  y.  GARSIDK  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  29,  1903.) 

No.  829. 

Order  Denying  Petition  for  Rehearing  and  Modifying  Decree. 

PER  CURIAM.  The  petition  for  a  rehearing  is  denied,  but  it  is 
ordered  that  the  concluding  portion  of  the  decree  of  this  court  (121 
Fed.  699)  l  be  modified  to  read  as  follows :  "On  consideration  where- 
of, it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court  that  the 
decree  of  the  said  District  Court  in  this  cause  be,  and  the  same  is  here- 
by, reversed,  with  costs,  and  the  cause  remanded  to  the  said  District 
Court  for  further  proceedings,  and  with  instructions  to  give  effect 
to  the  proof  of  the  appellees  as  a  claim  proven  in  the  name  of  Caroline 
Sharick ;  the  appellees  to  be  subrogated  to  her  rights  thereunder  only 
upon  proof  of  their  payment  to  her  of  the  sum  payable  thereon  out 
of  the  bankrupt  estate." 


(123  Fed.  287.) 

AMERICAN  SURETY  CO.  OF  NEW  YORK  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    April  14,  1903.) 

No.  451. 

1.  Surety— Defenses  to  Action  on  Bond— Estoppel. 

In  an  action  by  the  United  States  on  the  bond  of  a  contractor  for  public 
work,  which  also  secured  the  claims  of  subcontractors  and  materialmen, 
the  surety  set  up  as  special  defenses  a  prior  recovery  on  the  bond,  as 
a  partial  discharge  of  its  obligation,  and  also  the  pendency  of  a  suit  in 
equity,  brought  by  it  to  marshal  all  claims  under  the  bond  in  which 
a   decree  had  been  entered  requiring   it   to  pay   claims,   the   amount 

1 58  C.  C.  A.  119.  ~~  ~  _ "  _ " 
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of  which  had  not  at  that  time  been  ascertained.  A  demurrer  to  such 
defenses  was  overruled,  and  plaintiff  filed  no  further  pleading,  taking 
issue  thereon.  The  cause  was  tried,  and  a  verdict  returned,  fixing  the 
amount  of  plaintiffs  damages  at  a  sum  which,  together  with  the  judg- 
ment previously  paid,  was  still  less  than  the  obligation  of  the  bond; 
but  before  judgment  had  been  entered  thereon  defendant  paid  the  amount 
required  to  satisfy  the  decree  in  the  equity  suit,  and  filed  a  motion  asking 
that  judgment  be  entered  only  for  the  amount  of  the  penal  obligation  of 
its  bond,  after  deducting  the  sums  paid  in  satisfaction  of  the  prior  judg- 
ment and  decree,  which  left  a  balance  smaller  than  the  verdict.  Held, 
that  it  was  not  precluded  from  setting  up  such  matters  by  the  fact  that 
It  did  not  make  proof  of  the  same  in  the  action,  since,  even  if  they  were 
not  admitted  by  plaintiffs  course  of  pleadings,  they  were  at  that  time 
insufficient  in  law  to  show  that  defendant's  existing  liability  was  less 
than  the  amount  of  the  verdict,  and  would  not,  therefore,  if  proved,  have 
affected  the  amount  of  the  recovery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 
See  no  Fed.  913. 

Thomas  L.  Talbot,  for  plaintiff  in  error. 
Isaac  W.  Dyer,  U.  S.  Atty. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict Judges. 

BROWN,  District  Judge.  We  find  no  error  in  the  instructions  of 
the  Circuit  Court,  submitting  to  the  jury  the  question  of  the  amount 
of  damages  resulting  to  the  United  States  from  Morgan's  breach  of 
contract,  nor  in  the  jury's  verdict  as  an  assessment  of  the  amount  of 
the  plaintiff's  damages.  Whether  the  court  should  have  entered  judg- 
ment for  the  amount  of  the  verdict  is  a  question  of  some  difficulty. 
The  informal  brief  statement  of  defense  set  up  a  former  recovery  in 
an  action  on  the  bond,  and  payment  of  a  judgment  of  $6,643.38.  The 
defendant's  brief  concedes  that  the  satisfaction  of  this  judgment  still 
left  enough  of  the  penal  sum  of  the  bond  to  cover  the  verdict.  It 
becomes  unnecessary  to  consider  whether  the  fact  of  a  former  recovery 
was  conclusively  admitted  by  the  plaintiff's  course  of  pleading  and 
conduct  at  the  trial,  or  whether  the  defendant  was  bound  to  make 
proof  of  the  judgment.  If  proved,  it  would  not  have  amounted  to  a 
full  discharge  of  the  defendant's  legal  obligation  on  the  bond,  and  the 
question  whether  the  former  recovery  was  an  entire  bar  to  the  plain- 
tiff's action  of  debt  for  the  penal  sum  has  not  been  presented  in  such 
manner  that  we  can  notice  it.  The  brief  statement  also  set  up  the 
pendency  of  a  suit  in  equity  by  the  defendant  against  various  claimants 
on  the  bond,  and  the  entry  of  a  decree  ordering  the  payment  of  a 
dividend  of  an  amount  which  "cannot  at  this  time  be  accurately  stated." 
As  there  was  no  allegation  that  any  amount  had  been  actually  paid  by 
the  defendant  upon  the  decree,  the  statement  of  defense  did  not  show 
that  the  proceedings  in  the  equity  suit  had  gone  so  far  as  to  discharge 
the  defendant  from  any  part  of  its  legal  obligation. 

The  substance  of  the  allegations  as  to  a  former  recovery  and  a 

former  decree  was  merely  that  a  part  of  the  legal  obligation  on  the 

bond  had  been  discharged,  namely,  the  amount  of  the  judgment  already 

satisfied;   but  this  was  insufficient  to  show  that  the  defendant  was 

59  C.C.A.— 17 
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not  still  legally  liable  on  its  bond  to  an  amount  in  excess  of  the  ver- 
dict. Therefore,  had  there  been  full  proof  of  the  former  recovery, 
and  former  decree  in  equity,  this  alone  would  have  been  insufficient  to 
discharge  legal  liability  on  the  bond.  The  proceedings  in  equity, 
while  proper  matter  to  be  considered  by  the  court  upon  a  motion 
to  stay  proceedings,  could  not  be  regarded  as  amounting  to  a  legal 
defense. 

The  case  presented  two  distinct  questions,  which  should  not  be  con- 
fused: First.  The  plaintiff's  damage.  This  was  properly  assessed 
by  the  jury.  Second.  The  defendant's  existing  legal  obligation  on 
the  bond.  Payment  of  the  former  judgment  had  not  reduced  this 
obligation  to  an  amount  less  than  the  verdict;  and  the  equity  suit 
had  not  so  far  progressed  as  to  have  resulted  in  a  discharge  of  any 
part  of  the  legal  liability  of  the  surety  company.  If  this  were  all  of  the 
case,  it  would  follow  that  neither  the  amount  of  the  verdict  nor  the 
amount  of  the  judgment  at  law  could  have  been  affected  by  the  special 
defenses  of  a  former  recovery  and  former  decree.  Before  the  entry 
of  judgment,  however,  the  defendant,  by  motion  in  writing,  brought 
upon  the  record  allegations  of  a  state  of  facts  different  from  that 
set  up  in  the  brief  statement  of  defense.  From  this  motion  it  appeared 
that  the  defendant  had  not  only  satisfied  a  former  judgment  for 
$6,643.38,  but  had  also,  since  the  rendition  of  the  verdict,  paid  to  per- 
sons whose  claims  were  allowed  in  the  equity  suit  the  amount  of 
$3,010.22.  Upon  the  allegations  it  appeared,  therefore,  that  upon  a 
surety  bond  for  $18,000  the  defendant  had  already  paid  out  $9,653.60 ; 
that  the  unpaid  balance  was  $8,346.40 ;  and  that,  if  compelled  to  pay 
a  judgment  for  the  full  amount  of  the  verdict,  the  entire  amount  paid 
would  exceed  by  $3,550.19  the  total  amount  of  the  penal  sum  of  the 
bond.  This  was  not  only  a  more  definite,  but  an  entirely  different, 
showing  of  fact  from  that  made  by  the  brief  statement  of  defense. 

Upon  the  court's  order  that  the  United  States  should  demur,  an- 
swer, or  plead  to  said  motion,  a  plea  was  filed  to  the  effect  that  before 
the  close  of  the  jury  trial  the  "court  offered  the  defendant  an  oppor- 
tunity to  present  such  evidence  as  defendant  desired  to  the  jury,  tend- 
ing to  show  prior  payments  and  the  liability  to  further  and  additional 
payments  from  the  sum  secured  by  said  bond  as  set  forth  in  the  brief 
statement ;  but  that  the  defendant  neglected  and  refused  to  offer  any 
evidence  on  these  points  to  the  jury."  The  court  ordered  the  filing 
of  affidavits  by  both  parties,  and  thereupon  found  that  the  allegation 
of  the  plea  that  the  American  Surety  Company  neglected  to  offer 
evidence  was  true,  and  ordered  that  the  plea  be  allowed.  To  this 
order  exceptions  were  duly  taken.  Thereafter,  judgment  was  entered 
for  the  amount  of  the  verdict. 

While  we  are  unable  fully  to  comprehend  the  course  of  procedure 
in  this  case,  we  think  that,  as  there  was  no  demurrer  to  the  defendant's 
motion,  and  as  the  plea  of  the  United  States  was  adjudged  sufficient, 
we  must  now  assume  that  these  proceedings  were  either  justified  by 
the  local  law  or  assented  to  by  the  parties  as  a  proper  mode  of  raising 
the  questions  passed  upon  by  the  court.  We  will  therefore  consider 
the  correctness  of  the  decision  that,  because  of  its  failure  to  offer 
proof  of  the  special  defense  at  the  jury  trial,  the  surety  company  was 
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precluded  from  its  motion  that  judgment  should  be  rendered  only  for 
the  balance  of  the  penal  sum  of  said  bond,  after  deducting  therefrom 
the  sum  already  paid  in  satisfaction  of  the  judgment,  and  the  sum  paid 
as  dividends  in  the  suit  in  equity. 

The  plaintiff's  demurrer  to  the  special  defenses  had  been  overruled, 
and  the  issue  tendered  by  these  pleas  ended  in  demurrer.  No  request 
was  made  by  the  plaintiff  to  withdraw  its  demurrer,  or  to  join  issue,  or 
even  to  go  to  trial  upon  the  matter  of  the  special  pleas.  Under  such 
circumstances  the  matter  of  fact  would  seem  to  have  been  confessed. 
But  it  is  unnecessary  to  determine  this.  Whether  it  was  confessed  or 
not,  it  was  wholly  insufficient  in  law  to  show  that  the  defendant's  exist- 
ing liability  was  less  than  the  amount  of  the  verdict.  If  proved,  it 
could  not  have  affected  the  amount  of  the  judgment. 

The  only  material  fact  affecting  the  judgment  is  that  before  judg- 
ment the  defendant  had  so  far  discharged  its  obligation  on  the  bond 
that  a  judgment  for  the  full  amount  of  the  verdict  would  impose  upon 
the  surety  company  a  greater  obligation  than  it  had  assumed  by  exe- 
cuting the  bond.  This  fact  was  first  brought  upon  the  record  by  the 
defendant's  motion  as  to  the  amount  of  the  judgment.  The  fact  that 
the  defendant  had  satisfied  the  former  judgment,  when  coupled  with 
the  fact  that  he  had  also  paid  out  under  decree  in  equity  an  additional 
amount,  was  a  sufficient  reason  for  not  entering  judgment  in  the 
amount  of  the  verdict,  which  was  a  sum  which  the  defendant  did  not 
then  owe. 

We  are  unable  to  see,  therefore,  that  the  plea  of  the  United  States 
had  any  relevancy  whatever  to  the  matter  presented  by  the  motion, 
which  was  new,  and  different  from  that  presented  by  the  statement  of 
defense. 

We  are  of  the  opinion,  therefore,  that  there  was  error  in  the  order 
adjudging  the  plea  sufficient,  and  consequently  in  the  entry  of  final 
judgment  pursuant  to  such  order.  We  see  no  reason,  however,  for 
disturbing  the  verdict  of  the  jury  as  an  assessment  of  damages,  or 
which  precludes  the  Circuit  Court  from  further  consideration  of  the 
defendant's  motions  as  to  the  amount  of  the  judgment  and  as  to  a  stay 
of  further  prosecution  of  the  suit  at  law  until  the  United  States  submits 
itself  to  the  equity  jurisdiction  of  the  Circuit  Court.  Our  conclusion 
is  that  the  final  judgment  and  the  order  adjudging  sufficient  the  plain- 
tiff's plea  to  defendant's  motion  after  verdict  be  set  aside,  that  the 
defendant's  motion  as  to  the  amount  of  judgment  be  reinstated,  and 
that  the  case  be  remanded  to  the  Circuit  Court  for  further  proceedings 
not  inconsistent  with  this  opinion ;  and  it  is  so  ordered. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  this  case  is  re- 
manded to  that  court,  with  directions  to  set  aside  the  order  adjudging 
sufficient  the  plaintiff's  plea  to  defendant's  motion  after  verdict,  to 
reinstate  the  defendant's  motion  as  to  the  amount  of  judgment,  and  to 
take  further  proceedings  not  inconsistent  with  our  opinion  filed  this 
day. 
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(123  Fed.  202.) 

BURGET  v.  ROBINSON. 

(Circuit  Court  of  Appeals,  First  Circuit    May  1,  1903.) 

No.  404. 

1.  Circuit  Courts  op  Appeals— Rehearinos— Time  for  Filing  Petitiok. 

The  requirement  of  rule  29  of  the  Rules  of  the  Circuit  Court  of  Ap- 
peals, that  a  petition  for  rehearing  shall  be  filed  within  one  calendar 
month  after  judgment  is  entered,  and  at  the  same  term,  unless  by  leave 
granted  during  the  term  or  in  case  the  entry  is  less  than  a  month  before 
adjournment,  is  for  the  protection  of  the  court,  and  may  be  waived  by 
the  court  when  justice  requires. 

2.  Same— Eppect  op  Order  Stating  Mandate. 

The  effect  of  an  order  of  a  Circuit  Court  of  Appeals  staying  a  mandate 
after  judgment  indefinitely  is  to  retain  jurisdiction  of  the  cause  in  that 
court,  and  the  power  to  grant  a  rehearing,  even  after  the  term,  so  long 
as  the  mandate  has  not  issued. 
8.  Same— Denial  op  Writ  op  Certiorari  by  Supreme  Court. 

Where  an  application  to  the  Supreme  Court  for  a  writ  of  certiorari  to 
a  Circuit  Court  of  Appeals,  presenting  the  identical  issues  which  were 
determined  by  that  court,  has  been  summarily  denied,  unless  in  ex- 
ceptional cases,  it  must  be  assumed  that  the  Supreme  Court  has  impliedly 
passed  on  such  Issues,  and  the  Circuit  Court  of  Appeals  is  precluded  from 
proceeding  anew  on  the  same  subject-matter  by  entertaining  a  petition 
for  a  rehearing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

John  W.  Corcoran,  William  B.  Sullivan,  and  Crosby  &  Noxon,  for 
plaintiff  in  error. 

Stiles  W.  Burr  and  John  W.  Saxe,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  The  particular  matter  before  us  is  a  peti- 
tion for  rehearing  which  we  gave  the  plaintiff  in  error  special  leave  to 
file  on  February  4,  1903.  By  our  direction,  both  parties  have  filed 
briefs  in  reference  thereto,  and  the  matter  is  now  before  us  so  far  as 
we  have  any  jurisdiction  over  the  same.  The  judgment  below  was 
against  the  plaintiff  in  error,  who  was  the  defendant  below.  That 
judgment  was  affirmed  by  us  on  January  24,  1902  (51  C.  C.  A.  488,  113 
Fed.  669),  which  was  at  the  October,  1901,  term  of  this  court.  On 
October  20,  1902,  which  was  after  the  close  of  our  October  term, 
1901,  the  plaintiff  presented  to  the  Supreme  Court  a  petition  for  a  writ 
of  certiorari,  and  on  January  19,  1903,  that  court  denied  the  petition. 
The  same  day  that  court  handed  down  an  opinion  in  Hale  v.  Allison, 
188  U.  S.  56,  23  Sup.  Ct.  244,  47  L.  Ed.  380,  the  effect  of  which  was  to 
overrule  some  of  the  conclusions  of  law  which  this  court  reached  ac- 
cording to  its  opinion  passed  down  in  Hale  v.  Hardon  on  May  31, 
1899,  and  reported  in  37  C  C.  A.  240,  95  Fed.  747.     Our  opinion  in 

f  3.  Certiorari  from  Supreme  Court  to  Circuit  Court  of  Appeals,  see  note 
to  Lau  Ow  Bew  v.  United  States,  1  C.  C.  A.  6. 
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the  present  case,  passed  down  on  January  24,  1902,  contained  the  fol- 
lowing expression: 

"With  the  exception  of  a  single  particular,  the  case  involves  questions  dis- 
posed of  by  us  in  Hale  v.  Hardon,  37  C.  O.  A.  240.  95  Fed.  747,  and  is  deter- 
mined by  it." 

Notwithstanding  the  plaintiff  in  error  presented  to  the  Supreme 
Court  its  petition  for  certiorari,  and  the  same  was  held  by  that  court 
for  three  months,  and  was  then  denied  on  the  same  day  that  it  passed 
down  its  conclusions  in  Hale  v.  Allison,  he  insists  that  we  have  pro- 
nounced, in  the  words  which  we  have  cited  from  our  opinion,  that  the 
question  involved  on  this  writ  of  error  is  exactly  the  same  as  that 
decided  in  Hale  v.  Hardon,  so  that,  although  his  petition  for  certiorari 
was  denied,  yet  the  Supreme  Court,  by  its  decision  in  Hale  v.  Allison, 
has  in  effect  determined  that  the  judgment  below  against  him  should 
have  been  reversed ;  and  he  therefore  asks  us,  on  this  petition  for  re- 
hearing, to  reopen  the  case. 

The  first  difficulty  comes  from  the  fact  that  our  judgment  was  en- 
tered at  the  October  term,  1901,  while  this  petition  was  not  presented 
until  the  October  term,  1902.  The  rule  of  this  court  (rule  29),  so  far 
as  anything  here  is  concerned,  is  substantially  the  same  as  the  cor- 
responding rule  of  the  Supreme  Court,  and  reads  as  follows : 

"A  petition  for  a  rehearing  after  judgment  may  be  filed  at  the  term  at 
which  the  judgment  is  entered,  and  within  one  calendar  month  after  such 
entry,  and  not  later,  unless  by  leave  granted  during  the  term."  31  C.  C.  A. 
lix,  90  Fed.  lix. 

The  rule  also  provides  for  the  contingency  of  a  judgment  being 
entered  within  less  than  one  month  before  the  term  adjourns,  in  which 
event  the  petition  for  rehearing  may  be  filed  within  the  month  after 
the  entry  of  judgment,  and  with  the  same  effect  after  the  term  as 
though  filed  before  adjournment. 

For  reasons  which  justified  it,  on  March  13,  1902,  which  was  dur- 
ing our  October  term,  1901,  an  order  was  entered  staying  the  man- 
date, and,  on  May  22,  1902,  which  was  still  during  our  October  term, 
1901,  the  defendant  having  made  a  motion  that  a  mandate  issue,  a 
supersedeas  bond  was  given  by  our  order,  and  thereupon  mandate  was 
again  stayed,  each  time  indefinitely.  On  January  21,  1903,  a  copy  of 
the  order  of  the  Supreme  Court  denying  the  petition  for  certiorari 
was  filed  with  us,  and  on  the  next  day  a  motion  for  a  mandate  was  pre- 
sented. On  February  4,  1903,  as  we  have  already  said,  this  petition 
for  rehearing  was  filed  by  our  leave,  and  the  order  made  in  reference 
to  the  briefs  which  we  have  already  referred  to.  It  is  not  necessary 
to  state,  but  we  will  state,  that  our  granting  leave  to  file  the  petition 
foreclosed  no  question  whatever,  and  was  not  intended  to. 

The  first  question  is  whether,  under  rule  29,  in  connection  with  the 
ordinary  rules  of  law,  we  have  any  power  to  grant  this  petition.  This 
question  divides  into  two — one  of  which  is  whether  we  are  bound  by 
the  letter  of  the  rule  to  the  effect  that  such  a  petition  should  have  been 
presented  at  the  October  term,  1901,  and  could  not  be  filed  later,  be- 
cause no  leave  therefor  was  granted  during  that  term ;  and  the  other 
is  whether,  with  or  without  our  rules,  we  have  any  power  to  receive 
this  petition  at  a  term  subsequent  to  that  at  which  the  judgment  was 
entered. 
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The  requirement  that  such  a  petition  should  be  presented  during  the 
term  at  which  the  judgment  was  rendered  is  entirely  for  the  protection 
of  the  court.  So  far  as  the  bar  is  concerned,  it  is  only  a  caution  as  to 
the  necessity  of  filing  a  petition  during  the  term  at  which  the  judg- 
ment was  rendered  in  order  to  be  clearly  within  one's  rights.  Being 
for  the  protection  of  the  court,  clearly  it  can  be  waived  by  it  when 
justice  requires.  United  States  v.  Breitling,  20  How.  252,  254,  15  L. 
Ed.  900.  That  justice  requires  we  should  not  unnecessarily  attempt 
to  shut  out  the  plaintiff  in  error  by  any  mere  arbitrary  rule,  if  he  is 
right  in  his  position  as  to  the  effect  of  the  proceedings  in  the  Supreme 
Court,  is  too  clear  to  need  observation. 

The  other  branch  of  the  question  is  also  easily  disposed  of  by  the 
effect  of  our  orders  staying  the  mandate.  These  held  the  case  so  far 
under  our  hands  as  to  enable  us  to  make  such  other  orders  from 
time  to  time  as  justice  might  require  and  the  law  permit,  even  after  the 
term  at  which  the  judgment  was  entered.  Unless  this  be  so,  our 
orders  staying  mandates  would,  in  the  majority  of  cases  where  en- 
tered, be  futile;  and  the  same  would  be  true  as  to  that  portion  of 
our  rule  32  (31  C.  C.  A.  lx,  90  Fed.  lx),  which  frequently  delays  a 
mandate  for  a  considerable  period  after  the  term  at  which  a  judgment 
was  entered  has  adjourned. 

While  we  understand  that  the  practice  of  the  Supreme  Court  is  in 
harmony  with  our  observations,  yet  no  formal  decision  pro  or  con 
on  this  particular  issue  has  been  brought  to  our  attention.  It  is  true 
that  court  has  apparently,  in  the  most  peremptory  language,  reiter- 
ated that  it  has  no  power  over  a  case  after  the  term  at  which  judg- 
ment was  rendered,  and  no  power  to  entertain  a  petition  for  a  rehear- 
ing unless  presented  at  that  term.  Hudson  v.  Guestier,  7  Cranch,  1, 
3  L.  Ed.  249;  Ex  parte  Sibbald,  12  Pet.  488,  492,  9  L.  Ed.  1167; 
Rice  v.  Railroad  Company,  21  How.  82,  16  L.  Ed.  31 ;  Brooks  v. 
Railroad  Company,  102  U.  S.  107,  26  L.  Ed.  91 ;  Hickman  v.  Ft. 
Scott,  141  U.  S.  415,  419,  12  Sup.  Ct.  9,  35  L.  Ed.  775 ;  Virginia  v. 
Tennessee,  158  U.  S.  267,  271,  15  Sup.  Ct.  818,  39  L.  Ed.  976.  Nev- 
ertheless, there  are  other  expressions,  as  in  Browder  v.  Mc Arthur, 
7  Wheat.  58,  5  L.  Ed.  397,  where  it  is  merely  said  that  it  is  too  late 
to  grant  a  rehearing  after  a  cause  had  been  remitted  to  the  court  be- 
low. Of  course,  all  rules  stated  so  broadly  are  subject  to  certain 
limitations  and  qualifications,  and  in  none  of  the  cases  cited  did  the 
Supreme  Court  have  occasion  to  consider  the  effect  of  an  order  stay- 
ing a  mandate,  or  other  similar  order.  Browder  v.  McArthur  is  a 
notable  example  of  this  fact,  because,  in  Bank  v.  Tennessee,  163  U.  S. 
416,  426,  16  Sup.  Ct.  1113,  41  L.  Ed.  211,  as  the  court  clearly  per- 
ceived that  it  had  made  an  error  in  its  judgment,  although  the  judg- 
ment was  that  of  the  court,  and  a  mandate  had  already  issued,  it  was 
recalled,  and  the  judgment  modified.  It  is  also  fully  settled  that  there 
is  a  general  exception  to  all  these  rules,  where  there  is  a  mere  error 
on  the  part  of  the  clerk,  and  sometimes  where  it  is  plain  that  the  for- 
mal judgment  was  not  in  fact  the  judgment  which  the  court  intended 
to  enter;  and  the  same  as  to  all  similar  proceedings,  which,  in  the 
modern  practice,  have  taken  the  place  of  the  writ  of  error  coram  nobis. 
We  are  also  of  the  opinion  that  there  is  a  like  exception  in  all  cases 
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where  the  court  has  expressly  stayed  the  mandate,  as  in  the  case  at 
bar.  This  proposition  runs  in  line  with  the  practice  by  virtue  of  which 
a  bill  of  exceptions  may  be  allowed  after  the  term  expires  at  which 
the  judgment  was  rendered,  if  there  is  any  indication  that  the  court, 
by  either  special  or  general  order,  or  in  any  other  way,  has  reserved 
the  right  so  to  do. 

Notwithstanding,  under  the  statute,  only  a  transcript  of  the  record 
comes  up,  by  theory  the  record  itself  is  in  this  court,  and  remains 
here  until  a  mandate  issues.  The  decisions  in  Jugiro  v.  Brush,  140 
U.  S.  291,  11  Sup.  Ct.  770,  35  L.  Ed.  510,  and  in  the  cases  that  have 
followed  it,  are  not  inconsistent  herewith,  because  it  will  be  per- 
ceived by  turning  to  pages  295  and  296,  140  U.  S.,  11  Sup.  Ct.  770, 
35  L.  Ed.  510,  that  the  court  rested  its  conclusions  on  the  specific 
language  of  the  habeas  corpus  act.  The  theory  of  the  law  with  refer- 
ence to  the  custody  of  the  record,  after  a  writ  of  error  has  been  per- 
fected, was  thus  stated  by  us  in  Jewett  v.  United  States,  41  C.  C.  A. 
88,  100  Fed.  832,  835,  53  L.  R.  A.  568.  In  Sampaye  v.  De  Payba, 
5  Taunt.  83,  Gibbs,  afterwards  Chief  Justice,  speaking  in  the  common 
pleas,  from  which  a  writ  of  error  had  been  taken  out  to  the  King's 
Bench,  used  emphatic  language  on  this  point,  saying: 

"As  soon  as  the  writ  of  error  has  operated,  the  record,  though  it  remain  in 
this  court,  is  mere  paper  and  pack  thread.  It  is  as  much  destroyed  as  if 
thrown  into  the  fire." 

The  matter  had  been  previously  and  more  fully  explained  to  the 
same  effect  by  Lord  Mansfield  in  Vicars  v.  Haydon,  Cowp.  841, 
843.  In  that  case,  an  application  had  been  made  to  the  Irish  court, 
from  which  there  had  been  error  to  the  King's  Bench,  for  leave  to 
amend  the  declaration,  which  was  refused ;  but  the  same  was  allowed 
in  the  King's  Bench,  Lord  Mansfield  stating  what  we  referred  to  in 
Jewett  v.  United  States,  that,  on  a  writ  of  error  to  Ireland,  although 
only  a  transcript  comes  over,  in  judgment  of  law  the  record  is  removed 
to  the  King's  Bench.  In  harmony  with  this  view  was  the  power 
asserted  by  the  Supreme  Court  in  Kennedy  v.  Georgia  State  Bank, 
8  How.  586,  610,  611,  12  L.  Ed.  1209,  to  amend  the  allegations  of  a 
bill  in  equity  on  appeal.  It  is  true  that,  at  common  law,  the  same 
court  has  no  such  power  where  the  matter  may  be  adversary  in  its 
nature.  Pacific  Railroad  v.  Ketchum,  95  U.  S.  1,  3,  24  L.  Ed.  347; 
Continental  Insurance  Company  v.  Rhoads,  119  U.  S.  237,  240,  7 
Sup.  Ct.  193,  30  L.  Ed.  380.  But,  especially  in  view  of  Kennedy  v. 
Georgia  State  Bank,  this  is  probably  because  of  the  statutory,  and 
perhaps  constitutional,  inability  of  the  Supreme  Court  to  try  contro- 
verted issues  of  fact  on  error ;  for  it  is  clearly  settled  that  that  court 
has  an  inherent  power  to  permit  an  amendment  of  the  pleadings  where 
no  issue  is  made  between  the  parties  about  it,  as  was  explained  by 
us  in  United  States  v.  Hopewell,  2  C.  C.  A.  510,  51  Fed.  798,  800. 

At  the  close  of  our  October  term,  1901,  a  general  order  of  continu- 
ance was  made,  as  follows : 

"It  is  now  here  ordered  that  aU  causes  not  decided,  and  all  other  business 
of  the  term  not  disposed  of,  be  and  the  same  are  hereby  continued  until  next 
term,  subject  to  and  reserving  the  power  and  Jurisdiction  of  the  court  over 
any  cause  till  mandate  issues  under  rule  32." 
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This  order  was  entirely  in  harmony  with  the  rules  which  we  have 
explained ;  and  in  consequence  of  it,  as  well  as  in  consequence  of  the 
orders  staying  the  mandate  to  which  we  have  referred,  our  power 
to  permit  the  presentation  of  a  petition  for  rehearing  in  this  case  was 
reserved  and  continued  until  this  one  was  brought  to  our  attention. 
Therefore  we  are  not  required  to  dismiss  it  for  want  of  jurisdiction 
over  it. 

The  petitioner  claims  that  his  right  to  proceed  in  any  way  before 
us  was  suspended,  and  thus  kept  alive,  by  reason  of  his  presentation 
to  the  Supreme  Court  of  his  petition  for  certiorari.  In  this  respect, 
he  claims  to  apply  the  principle  of  the  extension  of  the  beginning 
of  the  period  for  taking  an  appeal,  or  suing  out  a  writ  of  error,  which 
arises  from  a  petition  for  rehearing  filed  as  a  matter  of  right,  or  when 
such  petition  is  seasonably  presented  and  taken  under  consideration. 
There  is  no  sufficient  analogy,  however,  to  support  this  position  in  all 
respects.  The  effect  of  an  application  made  to  the  court  which  has 
the  record  is  very  different  from  the  effect  of  a  like  application  to  a 
court  where  no  record  exists.  A  writ  of  certiorari,  when  granted, 
operates  with  reference  to  questions  of  this  class  as  a  writ  of  error. 
Harris  v.  Barber,  129  U.  S.  366,  369,  9  Sup.  Ct.  314,  32  L.  Ed.  697. 
But,  as  pointed  out  in  the  same  case,  the  granting  of  the  writ  rests  in 
judicial  discretion.  Where  an  application  for  such  a  writ  is  made 
and  refused,  the  result  is  usually  abortive,  although  undoubtedly  the 
court  to  which  the  application  is  made  may  meanwhile  direct  inter- 
locutory orders  staying  the  proceedings  below.  Therefore  the  posi- 
tion of  the  petitioner  in  this  respect  is  not  maintainable,  unless  there 
is  some  consideration  of  a  special  character  relating  to  petitions  for 
certiorari  to  the  Supreme  Court  under  Act  March  3,  1891,  26  Stat. 
826,  c.  517  [U.  S.  Comp.  St.  1901,  p.  547],  establishing  the  Circuit 
Courts  of  Appeals.  We,  however,  are  not  obliged  to  run  out  this 
question  in  all  its  phases,  or  to  an  absolute  conclusion,  because  the 
petitioner  is  relieved  in  reference  thereto  by  the  propositions  which 
we  have  already  stated. 

Coming,  now,  to  the  merits  of  the  petition,  it  may  be  observed, 
first  of  all,  that  when  a  plaintiff  or  defendant  has  been  defeated,  and 
has  applied,  either  under  the  rules  of  the  common  law  or  under  some 
statute,  to  an  appellate  tribunal  for  relief  with  reference  to  the  very 
particulars  passed  on  by  the  court  in  which  the  litigation  was  pending, 
as  was  the  fact  at  bar,  he  must  ordinarily  be  assumed  to  have  ex- 
hausted his  legal  remedies  if  his  application  is  refused,  and  to  be  then 
unable  to  reopen  his  case  with  reference  to  the  same  particulars 
in  the  court  against  whose  judgment  he  made  application.  Of  course, 
with  the  summary  practice  of  appellate  tribunals  in  determining 
whether  writs  of  certiorari  shall  issue  where  they  operate  substan- 
tially as  an  appeal,  or  in  determining  whether  a  formal  appeal  shall  be 
allowed,  as  in  the  practice  of  the  judiciary  committee  of  the  Privy 
Council,  it  is  not  possible  for  the  court  below,  if  the  application  to 
the  appellate  tribunal  is  disallowed,  to  ascertain  judicially  the  reasons 
therefor.  Nevertheless,  where  the  issues  presented  before  the  two 
tribunals  are  identical,  it  would  ordinarily  be  an  act  of  presumption  on 
the  part  of  the  court,  an  appeal  from  which  was  sought  and  refused, 
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to  proceed  anew  on  the  same  subject-matter,  because  there  arises  a 
strong  probability  that  it  would  thus  proceed  contrary  to  the  conclu- 
sions of  the  appellate  tribunal,  though  not  expressed.  Practical  in- 
convenience and  serious  hazard,  as  well  as  apparent  impropriety, 
would  ordinarily  be  involved  in  any  attempt  on  the  part  of  this  court 
to  proceed  further  after  a  petition  for  a  writ  of  certiorari  under  the 
circumstances  of  that  at  bar  had  been  denied. 

Of  course,  exceptional  cases  may  arise  where,  in  accordance  with 
the  practice  of  the  Supreme  Court,  which  ordinarily  refuses  a  petition 
for  certiorari  in  the  early  stages  of  a  case,  or  in  some  other  way,  the 
fact  is  disclosed,  wherever  it  can  be,  that  that  court  has  not  impliedly 
passed  on  any  issues  raised  before  us.  These  exceptions  do  not  apply 
to  the  present  case,  because  our  judgment  was  final,  and  also  because, 
apparently,  the  Supreme  Court  gave  the  subject-matter  of  the  peti- 
tion for  certiorari  grave  consideration.  It  was  filed,  as  we  have  said, 
on  October  20,  1902,  and  not  denied  till  January  19,  1903,  while, 
on  the  same  day,  that  court  passed  down  the  opinion  in  Hale  v.  Alli- 
son, to  which  we  have  already  referred. 

Moreover,  notwithstanding  the  expression  found  in  our  opinion 
which  we  have  already  cited,  to  the  effect  that  we  observed  that, 
with  the  exception  of  a  single  particular,  the  case  involved  questions 
disposed  of  in  Hale  v.  Hardon,  there  was  none  that  there  were  not 
other  questions  involved ;  and  such  a  statement  would  not  have  been 
correct  if  it  had  been  made.  Hale  v.  Hardon,  like  Hale  v.  Allison, 
was  based  entirely  on  Gen.  St.  Minn.  1894,  c.  76,  as  pointed  out  by 
the  opinion  of  the  Supreme  Court  in  the  latter  case.  But  the  present 
plaintiff  relies  both  on  that  statute  and  on  the  alleged  authority  and 
rights  given  him  by  chapter  272,  p.  315,  of  the  General  Laws  of  Min- 
nesota for  the  year  1899,  the  details  of  which  it  is  not  necessary  to 
recite,  except  to  state  that  the  plaintiff  claims  that  the  act  of  1899 
vested  in  him  a  certain  title  and  interest  in  addition  to  any  rights 
which  could  arise  under  General  Statutes  of  1894.  Nevertheless,  in- 
asmuch as  the  briefs  show  that,  at  the  trial  before  us,  the  defendant 
conceded  that,  if  Hale  v.  Hardon  should  be  followed,  the  right  of 
action  of  the  present  plaintiff  must  be  sustained,  it  was  not  necessary 
for  us  to  go  beyond  the  rule  established  in  that  case.  The  Supreme 
Court,  however,  in  Hale  v.  Allison,  rested  one  view  of  the  case  strictly 
upon  the  General  Statutes  of  1894.  While  it  dwelt  on  the  fact  that 
as,  according  to  the  judicial  decisions  in  Minnesota,  the  plaintiff  Hale 
could  not,  as  receiver,  have  maintained  a  suit  in  his  own  name  in  the 
courts  of  that  state,  he  could  not  have  any  greater  rights  in  foreign 
courts,  yet,  in  addition  thereto,  the  court  observed  with  reference  to 
his  official  character  as  follows : 

"Assuming  the  contractual  character  of  the  subscription  to  the  stock  of  the 
corporation,  the  right  of  the  receiver  to  maintain  this  suit  is  not  thereby 
made  plainer.  The  contract  may  have  been  to  pay,  in  the  event  of  its  in- 
solvency, to  the  creditors  of  the  corporation,  the  amount  for  which  the  share- 
holder might  be  liable  up  to  the  par  value  of  his  stock.  That  was  a  contract 
in  behalf  of  the  creditor,  with  which  the  corporation  had  nothing  to  do,  and 
the  statute  did  not  make  this  liability  assets  of  the  corporation,  or  confer 
upon  any  receiver  appointed  in  the  case  the  right  to  proceed  to  enforce  it. 
The  cases  of  Whitman  v.  Oxford  National  Bank,  176  U.  S.  559  [20  Sup.  Ct.  477. 
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44  L.  Ed.  587],  and  Hancock  National  Bank  v.  Farnum,  176  IT.  S.  640  [20 
Sop.  Gt  506,  44  L.  Ed.  619],  do  not  bear  upon  the  question,  as  the  plaintiff 
in  each  case  was  the  creditor  of  the  corporation." 

Referring  to  the  expression,  "the  statute  did  not  confer  upon  the 
receiver  the  right  to  proceed  to  enforce  the  liability  of  stockholders," 
the  statute  of  1899  is,  perhaps,  susceptible  of  a  different  construction ; 
indeed,  of  such  a  construction  as  to  bring  this  case  within  Relfe  v. 
Rundle,  103  U.  S.  222,  26  L.  Ed.  337,  which  the  Supreme  Court  also 
refers  to. 

We  may  observe,  further,  that,  while  the  Supreme  Court,  with 
regard  to  the  provisions  of  the  sixth  section  of  the  act  of  March  3, 
1891,  establishing  the  Circuit  Courts  of  Appeals,  which  gives  it  power 
to  issue  writs  of  certiorari,  has  not  deemed  it  necessary  to  make 
known  the  general  rules  which  guide  it  in  determining  whether  to 
issue  such  writs,  it  has  given  some  indications  of  its  methods  in  ref- 
erence thereto.  That  part  of  the  same  section  which  authorizes  the 
Circuit  Courts  of  Appeals  to  certify  questions  to  the  Supreme  Court, 
and  the  provision  authorizing  the  latter  court  to  issue  its  writs  of 
certiorari,  have  alike  been  uniformly  held  to  apply  only  when  matters 
of  gravity  and  importance  are  involved.  Forsyth  v.  Hammond,  166 
U.  S.  506,  514,  17  Sup.  Ct.  665,  41  L.  Ed.  1095,  and  cases  there  cited. 
A  further  disclosure  is  found  in  In  re  Woods,  143  U.  S.  202,  206,  12 
Sup.  Ct.  417,  36  L.  Ed.  125.  There  it  is  said  that  the  power  of  issu- 
ing writs  of  certiorari  was  given  by  the  act  of  March  3,  1891,  as  a 
provision  for  such  supervision  "as  would  tend  to  avert  diversity  of 
judgments  and  guard  against  inadvertence  of  conclusion  in  contro- 
versies involving  weighty  and  serious  matters."  It  is,  therefore,  un- 
suitable to  presume  that  the  Supreme  Court  entertained  a  petition 
for  a  writ  in  Hale  v.  Allison,  and  entered  judgment  therein  against 
the  receiver,  but  refused  the  writ  in  the  present  case,  and  yet  had  any 
impression  that  the  two  involved  the  same  question,  and  thus  prac- 
tically induced  the  very  "diversity  of  judgments"  which  it  says  it  was 
the  purpose  of  the  statute  to  avert. 

On  the  whole,  for  us  to  assume  to  reconsider  questions  which  the 
Supreme  Court  has  had  an  opportunity  to  reconsider  in  the  identical 
case  and  on  the  identical  record,  and  refused  to  reconsider,  would 
ordinarily  involve  grave  impropriety.  Aside  from  that,  we  can  per- 
ceive in  this  particular  instance  nothing  which  calls  on  us  to  do  so. 

The  petition  of  the  plaintiff  in  error,  filed  on  February  4,  1903,  is 
dismissed. 


(123  Fed.  268.) 

HENDRYX  et  al.  v.  PERKINS. 

(Circuit  Court  of  Appeals,  First  Circuit    May  15,  1903.) 

No.  378. 

L  Appeal— Findings  op  Fact— Conclusiveness. 

Rev.  St  §  1012  [U.  S.  Comp.  St.  1901,  p.  716],  providing  that  appeals 
"shall  be  subject  to  the  same  rules,  regulations,  and  restrictions  as  are 
or  may  be  prescribed  in  law  in  cases  of  writs  of  error,"  does  not  have 
the  effect  of  making  a  finding  and  statement  of  facts  by  a  Circuit  Court 
in  an  equity  cause  conclusive  on  the  appellate  court 
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2.  Same. 

A  mere  opinion  expressed  by  a  circuit  judge  upon  a  question  of  fact 
in  an  equity  case  Is  not  a  finding  of  facts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

On  motion  to  recall  mandate. 

Lauriston  L.  Scaife  (William  L.  Bennett  and  Charles  M.  Reed, 
on  the  brief),  for  appellants. 

John  M.  Perkins,  pro  se. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

PUTNAM,  Circuit  Judge.  After  a  full  argument  on  the  merits, 
and  a  careful  consideration  of  this  case,  judgment  was  rendered 
against  the  appellee  at  the  October  term,  1901,  114  Fed.  801,  52 
C.  C.  A.  435.  On  April  29,  1902,  during  the  same  term,  the  appellee 
moved  for  leave  to  file  a  petition  for  a  rehearing,  which  we  carefully 
examined,  and  denied  in  an  opinion  passed  down  on  June  10,  1902, 
52  C.  C.  A.  684,  116  Fed.  1020,  but  without  stating  therein  any  rea- 
sons therefor.  Thereupon  a  mandate  was  ordered.  Afterwards,  on 
September  19,  1902,  which  was  before  our  October  term,  1901,  ex- 
pired, the  appellee  filed  in  the  Supreme  Court  a  petition  for  a  writ  of 
certiorari,  which  has  been  denied  during  this  term.  We  granted  the 
appellee  leave,  on  March  10,  1903,  to  file  the  petition  now  before  us 
for  recalling  the  mandate.  As  merely  recalling  the  mandate  does 
not  go  to  the  substance  of  anything,  we  assume  that  the  petition  looks 
to  a  rehearing,  and  that  that  is  the  substance  of  it.  It  is  useless  to 
recall  a  mandate  unless  something  would  thereby  be  gained  on  a 
rehearing. 

Although  the  term  at  which  the  mandate  was  ordered  expired  in 
October,  1902,  it  is  claimed  by  the  appellee  that,  in  contemplation  of 
law,  the  case  remained  under  our  control  on  the  ground  that  the 
petition  for  a  writ  of  certiorari  operated  as  a  stay.  On  the  other 
hand,  he  has  attached  to  his  present  petition  his  petition  to  the  Su- 
preme Court  for  the  writ  of  certiorari,  and  his  brief  in  support  there- 
of, by  which  it  appears  that  he  therein  submitted  to  that  court  consid- 
erations regarding  the  entire  merits  of  the  case. 

Passing  by  the  important  and  interesting  question  raised  by  the 
petitioner,  whether  the  petition  for  writ  of  certiorari  operated  to 
hold  the  case  under  our  hand  notwithstanding  the  expiration  of  the 
term  at  which  the  mandate  was  ordered,  and  also  passing  by  the  other 
important  and  interesting  question  whether  we  should  reopen  a  case 
which  has  been  presented  to  the  Supreme  Court  on  a  petition  for  cer- 
tiorari involving  the  merits,  as  in  this  instance,  both  of  which  ques- 
tions we  have  considered  in  an  opinion  passed  down  by  us  on  May 
1st  in  Burget  v.  Robinson,  123  Fed.  262,1  we  will  proceed  to  examine 
the  alleged  new  matter  now  suggested.  This  is,  in  substance,  that 
"the  finding  and  statement  of  facts  by  the  Circuit  Court"  in  the 
case  before  us  is  conclusive  on  us,  notwithstanding  this  is  an  appeal 
in  a  cause  in  equity,  and  not  a  writ  of  error  to  a  common-law  judg- 
ment.   The  appellee,  petitioner,  has  cited  many  cases  which  he  main- 

1 59  a  C.  A.  260. 
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tains  sustain  this  proposition,  and  he,  also,  has  referred  us  to  section 
1012  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  716],  as  fol- 
lows: 

"Appeals  from  the  Circuit  Courts  and  District  Courts  acting  as  Circuit 
Courts,  and  from  District  Courts  in  prize  cases,  shall  be  subject  to  the  same 
rules,  regulations,  and  restrictions  as  are  or  may  be  prescribed  in  law  in 
cases  of  writs  of  error." 

The  cases  he  cites,  however,  state  only  the  rule  on  writs  of  error, 
barring  some  exceptions  where  some  statute  has  made  special  pro- 
vision for  appeals.  For  us  to  admit  his  proposition,  and  to  give  ef- 
fect to  his  construction  of  section  1012  of  the  Revised  Statutes, 
would  clearly  reverse  the  rules  of  procedure  in  the  federal  courts 
from  the  time  of  the  judiciary  act  of  1789;  and  this  could  not  pos- 
sibly be  permitted. 

It  may  be  well  to  state  here  that  the  law  is  thoroughly  settled  that 
a  mere  opinion  of  a  judge  in  the  Circuit  Court  in  an  equity  case  is 
not  a  "finding  and  statement  of  facts."  This  has  been  very  lately  said 
by  the  Supreme  Court  in  Finney  v.  Guy,  in  an  opinion  passed  down 
on  April  6,  1903,  23  Sup.  Ct.  558,  47  L.  Ed.  839,  in  the  following  lan- 
guage: 

"No  such  issue  was  involved  in  the  Hanson  Case,  and  the  opinion  regard- 
ing such  question  is  only  the  opinion  of  the  very  able  judge  who  gave  it 
upon  an  abstract  proposition,  as  distinguished  from  an  adjudication  upon  a 
point  actually  in  issue." 

In  the  present  case,  however,  as  fully  explained  in  our  prior  opin- 
ions, the  decree  of  the  Circuit  Court  appealed  from  necessarily  implied 
a  finding  of  facts,  though  not  the  fact  of  a  mistake  suggested  by 
the  opinion  of  the  learned  Circuit  Judge.  Therefore,  the  appellee's 
proposition  in  his  present  petition  is  in  point  in  this  particular  case, 
although  met  in  the  way  we  have  already  stated. 

This  disposes  of  all  judicial  aspects.  Whatever  we  have  decided 
with  reference  to  the  case  has  been  on  it  as  made  by  the  record,  which 
we  have  held  discloses  an  original  bill  to  impeach  a  decree  on  the 
ground  of  fraud.  While  a  consideration  of  this  question  necessarily 
called  out  several  propositions  which  may  lead  to  the  conclusion  that 
the  complainant  below,  now  the  appellee,  is  entitled  to  no  relief  what- 
ever, yet  it  must  not  be  assumed  that  we  have  so  decided.  In  other 
words,  we  have  not  judicially  considered  whether  he  could  proceed 
by  a  summary  petition,  or  by  any  method  which  would  claim  that 
the  proceedings  below  on  the  original  bill  were  void  for  mistake 
on  the  part  of  either  himself  or  the  court,  if  there  was  any.  As  to 
all  such  considerations  we  express  no  opinion,  except  as  necessarily 
involved  in  the  questions  judicially  before  us  in  the  manner  we  have 
already  stated. 

Between  the  Supreme  Court  and  this  court,  we  are  of  the  opinion 
that  every  question  which  the  appellee  can  raise  on  this  record  has 
been  met  and  disposed  of;  and  we  therefore  must  suggest  to  him 
that  we  can  consider  no  further  applications  with  reference  to  this 
appeal. 

The  petition  filed  by  the  appellee  on  March  10,  1903,  is  dismissed. 

ALDRICH,  District  Judge,  takes  no  part  in  this  decision. 
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(123  Fed.  465.) 

PENNSYLVANIA  CO.  v.  FISHACK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  1,  1903.) 

No.  1,142. 

1.  Master  and  Servant— Operation  op  Railroad— Duty  op  Company. 

A  railroad  company  owes  a  positive  duty  to  its  employes  with  respect 
to  the  construction  and  maintenance  in  proper  repair  of  its  tracks,  cars, 
and  other  appliances,  but  with  respect  to  the  operation  of  the  road  its 
duty  extends  no  further  than  to  exercise  ordinary  care  to  provide  a  suffi- 
cient number  of  reasonably  competent  employes,  make  proper  rules  for 
their  government,  and  to  exercise  proper  supervision  over  them.  When 
that  has  been  done,  it  is  not  liable  for  an  injury  to  an  employ^  in  the 
operation  of  the  road,  through  the  negligence  of  other  employes  in  the 
operating  department  or  their  failure  to  observe  the  rules. 
2l  Same— Liability  por  Injury  op  Employe. 

A  railroad  company  is  not  liable  for  the  injury  of  a  fireman  on  a  switch 

engine  through  a  collision  at  night  with  cars  standing  on  a  switch  track, 

brought  about  by  an  erroneous  statement  by  the  yard  master  that  the 

track  was  clear. 

3.  Same— Fellow  Servants—  *  ard  Master  and  Fireman  op  8witch  Engine. 

A  yard  master  in  charge  of  switch  yards  of  a  railroad,  who  is  sub- 
ordinate to  a  general  yard  master,  who  is  in  turn  subordinate  to  a  train 
master,  and  he  to  a  superintendent,  Is  not  a  vice  principal,  but  a  fellow 
servant,  in  his  relation  to  other  employes  engaged  in  switching  in  the 
yard. 
4  Same— Rule  Governing. 

In  the  absence  of  a  governing  statute  of  the  state,  where  an  injury 
was  received,  a  federal  court  will  apply  the  general  rule  of  such  courts 
in  determining  who  are  fellow  servants,  regardless  of  where  the  contract 
of  employment  was  made. 
5.  Same— Action  por  Injury— Pleading. 

Where,  in  an  action  by  an  employe^  against  a  railroad  company  to  re- 
cover for  an  injury,  plaintiff  alleged  that  the  order  resulting  in  the  in- 
jury was  given  by  defendant's  superintendent  or  train  dispatcher,  which 
allegation  was  denied,  it  was  competent  for  defendant  to  prove,  under 
such  denial,  that  the  order  was  given  by  a  yard  master,  and  to  rely  on 
the  fact  that  he  was  a  fellow  servant  with  plaintiff,  without  pleading 
such  fact. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

This  action  was  brought  by  defendant  in  error  against  plaintiff  in  error 
in  the  common  pleas  court  of  Richland  county,  Ohio,  from  whence  it  was  re- 
moved to  the  lower  court,  to  recover  damages  for  a  personal  injury  sus- 
tained by  him  whilst  in  its  employ  as  a  fireman  on  one  of  its  yard  engines. 
The  injury  was  quite  serious,  and  he  obtained  a  verdict  and  judgment  for 
the  sum  of  $15,000.  His  regular  employment  was  not  in  the  yard,  but  out  on 
the  road.  On  the  night  of  November  18,  1900,  by  direction  of  defendant,  he 
acted  as  fireman  on  the  head  engine  of  two  yard  engines  engaged  in  trans- 
ferring a  train  of  39  freight  cars  from  what  is  termed  the  outer  depot  on 
defendant' 8  road  west  of  Allegheny  river,  across  that  river,  and  thence  north 
to  Twentieth  street,  in  the  city  of  Pittsburg,  a  street  running  at  right  angles 
to  the  river.  The  eastern  end  of  the  bridge  across  said  river  lies  between 
Tenth  and  Eleventh  streets,  in  said  city,  and  the  territory  lying  between 
those  streets  and  west  of  Penn  avenue,  which  runs  parallel  to  the  river,  is 
known  as  the  Penn  street  yard  of  defendant    Defendant's  railroad  extends 

*3.  Who  are  fellow  servants,  see  notes  to  Railroad  Co.  v.  Smith,  8  C.  C. 
A.  668;  Railway  Co.  v.  Johnston,  9  C.  C.  A.  596;  Flippin  v.  Kimball,  31  C. 
C.  A.  286. 

See  Master  and  Servant,  vol.  34,  Cent.  Dig.  §§  442,  510. 
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no  further  north  than  Eleventh  street.  At  that  point  It  connects  with  the 
railroad  of  the  Allegheny  Valley  Railway  Company,  and  the  territory  from 
thence  to  Twentieth  street,  the  destination  of  said  train,  is  known  as  the 
Twentieth  street  yard  of  said  railway  company.  From  a  point  Just  north  of 
Sixteenth  street  in  said  yard  there  are  two  tracks  extending  northwards 
past  Twentieth  street,  connected  there  by  means  of  a  switch.  One  of  them 
is  known  as  the  main  track,  and  the  other  as  track  No.  1.  No  switchman  is 
stationed  at  the  switch,  and  It  is  manipulated  by  the  trainmen  of  passing 
trains.  At  night  a  lamp  is  used  to  indicate  which  track  is  open,  red  indi- 
cating No.  1  and  white  the  main  track.  Between  Sixteenth  and  Seventeenth 
streets,  in  the  course  of  track  No.  1,  is  a  sharp  reverse  curve  between  build- 
ings close  to  the  track  on  each  side.  On  the  night  in  question  a  train  of 
freight  cars  was  stationed  at  or  near  the  north  end  of  this  curve. 

The  Allegheny  Valley  Railway  Company  had  a  yard  master  in  charge  of 
said  Twentieth  street  yard,  stationed  at  Twentieth  street,  and  the  defendant 
had  a  yard  master  with  a  clerk  in  charge  of  said  Penn  street  yard,  stationed 
at  the  eastern  end  of  said  bridge.  He  was  subject  to  a  general  yard  master, 
who  had  charge  of  all  defendant's  yards  between  Union  Station,  in  Pittsburg, 
and  Jack's  Run,  Allegheny;  he,  in  turn,  to  a  train  master;  and  he,  in  turn, 
to  a  superintendent  The  stations  of  the  two  yard  masters  referred  to  were 
connected  by  telephone.  By  an  order  of  said  railway  company  it  had  been 
provided  that  the  movement  of  trains  between  Eleventh  and  Twenty-Eighth 
streets  should  be  under  the  direction  of  the  yard  master  at  Twentieth  street; 
and,  further,  that  north-bound  trains  should  come  to  a  full  stop  100  feet 
south  of  Sixteenth  street  crossing,  and  should  not  proceed  without  sending 
a  flagman  around  the  curve  between  Sixteenth  and  Seventeenth  streets,  here- 
inbefore referred  to.  A  copy  of  this  order  had  been  posted  on  the  conductor's 
bulletin  board  in  said  Penn  street  yard  and  elsewhere  by  defendant  prior  to 
said  night  since  1896  or  1897. 

The  freight  cars  in  the  train  upon  which  plaintiff  was  then  acting  as  fire- 
man were  being  transferred,  as  stated,  in  order  to  be  delivered  by  defendant 
to  said  railway  company.  When  it  reached  the  eastern  side  of  the  bridge  it 
stopped,  and  the  engineers  and  conductor  thereof  were  directed  by  one 
Miller,  a  yard  conductor,  who  on  that  occasion  was  acting  as  defendant's 
night  yard  master,  in  charge  of  said  Penn  street  yard,  to  proceed  by  way  of 
said  track  No.  1  to  Twentieth  street  There  was  evidence  tending  to  show 
that  he  said  that  it  was  all  right  to  proceed  by  said  track,  and  that  everything 
was  clear. 

Before  giving  this  direction  he  communicated  with  the  yard  master  at 
Twentieth  street  through  his  clerk,  and  was  told  to  order  the  train  to  take 
said  track.  Being  thus  directed,  the  train  proceeded  on  its  course.  The  re- 
quirement as  to  stopping  the  train  and  sending  a  flagman  around  the  curve 
was  not  complied  with.  The  lamp  at  the  switch  showed  red,  thereby  indicat- 
ing that  track  No.  1  was  open,  and  the  train  proceeded  along  said  track  until 
it  collided  with  the  cars  standing  thereon,  as  hereinbefore  stated.  By  reason 
of  the  curve  and  buildings,  the  cars  could  not  have  been  seen  in  time  to  pre- 
vent the  collision.  It  was  this  collision  that  caused  the  injury  complained  of, 
and  it  happened  shortly  after  midnight,  on  the  morning  of  November  19th. 

Amongst  other  errors  assigned  for  reversal  is  the  refusal  of  the  lower  court 
to  give  a  peremptory  instruction  to  And  for  defendant,  requested  at  the  close 
of  all  the  evidence. 

J.  R.  Carey,  for  plaintiff  in  error. 

W.  S.  Kerr  and  C.  H.  Workman,  for  defendant  in  error. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

This  case  really  presents  a  question  as  to  the  liability  of  a  railroad 
company  for  an  injury  to  one  of  its  employes  on  one  of  its  trains 
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whilst  being  operated  by  its  employes  upon  the  railroad  of  another 
company,  under  some  traffic  arrangement,  occasioned  by  a  collision 
between  it  and  cars  stationed  thereon.  But,  as  stated  in  his  petition, 
plaintiff's  case  was  as  if  his  injury  had  been  received  whilst  the  train 
was  being  operated  on  defendant's  own  road.  No  reference  is  made 
therein  to  the  railroad,  cars,  or  employes  of  any  other  company  as 
having  any  connection  therewith.  And  the  lower  court  refused  to 
permit  certain  of  defendant's  witnesses  to  testify  as  to  the  connection 
of  the  railroad,  cars,  or  employes  of  the  Allegheny  Valley  Railway 
Company  therewith  upon  the  idea  that  it  had  not  been  affirmatively 
pleaded.  All  the  allegations  of  the  petition,  however,  except  as  to  the 
defendant's  corporate  existence  and  operation  as  lessee  of  the  Pitts- 
burg, Fort  Wayne  &  Chicago  Railroad  through  the  state  of  Ohio  and 
into  the  state  of  Pennsylvania,  and  as  to  plaintiff  being  in  its  employ 
and  injured  on  the  night  in  question,  in  the  city  of  Pittsburg,  were 
denied  by  the  answer.  Under  this  denial  defendant  was  entitled  to 
prove  the  connection  of  said  railroad,  cars,  and  employes  therewith, 
because  the  same  was  inconsistent  with  the  allegations  of  the  petition 
as  to  how  the  injury  had  been  caused.  But  no  point  is  here  made  of 
this  action  of  the  lower  court,  inasmuch  as  the  facts,  substantially 
as  we  have  set  them  forth  in  the  foregoing  statement,  appeared  from 
the  testimony  of  plaintiff's  witnesses  and  that  of  defendant's,  which 
was  permitted  to  go  to  the  jury.  Neither  is  it  necessary  to  con- 
sider the  question  whether  there  was  a  variance  between  the  allega- 
tions of  the  petition  and  the  proof;  for  we  are  of  the  opinion  that 
the  defendant  was  entitled  to  the  peremptory  instruction  asked  for 
by  it  upon  the  merits  of  the  question,  for  the  reasons  hereinafter 
stated.  Nor  will  we  take  further  notice  of  the  fact  that  the  injury 
was  received  on  the  railroad  of  the  Allegheny  Valley  Railway  Com- 
pany or  the  relation  of  its  employes  thereto,  because  there  is  nothing 
in  these  circumstances  to  affect  the  disposition  of  this  case.  It  will 
be  disposed  of  the  same  as  if  the  injury  had  been  received  on  defend- 
ant's railroad,  and  none  but  its  employes  were  connected  therewith. 

The  negligence  complained  of  in  the  petition  was  the  failure  to  have 
a  switchman  at  the  switch  connecting  the  main  track  and  track  No. 
I ;  the  direction  given  to  the  engineers  and  conductor  to  proceed 
along  track  No.  I,  whilst  it  was  so  obstructed,  which  direction,  it  was 
alleged,  was  given  by  defendant's  superintendent,  train  dispatcher, 
or  other  of  its  employes  under  whose  orders  and  directions  its  trains 
and  the  train  upon  which  plaintiff  was  employed  were  operated ;  and 
the  allowing  said  cars  to  stand  upon  track  No.  I  and  obstruct  it. 

The  lower  court  instructed  the  jury  that  there  was  no  liability  on 
defendant's  part  because  of  the  failure  to  have  a  switchman  at  the 
switch,  as  that  failure  was  not  the  proximate  cause  of  the  injury; 
and,  further,  that,  if  they  believed  from  the  evidence  that  the  failure 
of  the  engineers  and  conductor  to  obey  a  rule  of  the  company  requir- 
ing the  train  to  come  to  a  stop  and  a  flagman  to  be  sent  ahead  was 
the  proximate  cause  of  plaintiff's  injury,  the  defendant  was  not  liable, 
because  the  engineers  and  conductor  were  fellow  servants  of  plaintiff. 
On  the  other  hand,  the  jury  were  told  that  if  the  yard  master  at  Penn 
street  yard,  in  giving  the  order  to  take  track  No.  I,  represented  that 
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the  track  was  clear,  the  defendant  was  liable.     In  the  course  of  the 
charge  it  was  said : 

"The  fault  complained  of  by  the  plaintiff  in  this  case  Is  that  the  yard 
master  on  the  night  in  question,  in  the  performance  of  his  duty,  or  in  the 
line  of  his  duty,  told  the  conductor,  or  conveyed  the  information  to  the  con- 
ductor and  engineer,  those  in  charge  of  this  train  upon  which  plaintiff  was 
employed,  to  the  effect  that  the  train  should  take  No.  1  track,  and  that  it 
was  open.  There  Is  testimony  tending  to  prove  that  the  business  of  the  yard 
master  was  to  direct  the  position  and  movement  of  cars  and  trains  throughout 
certain  territory.  It  was  necessary  that  he  give  orders,  or  rather  directions 
than  orders — information  rather  than  orders — as  to  the  condition  of  cars 
upon  these  various  tracks.  It  is  claimed  by  the  plaintiff  that  upon  this  oc- 
casion he  stated  that  the  track  No.  1  was  clear.  Now,  the  performance  of  the 
duties  in  that  regard,  Indicating  whether  a  track  was  clear  or  not,  was  one 
of  the  mean 8  employed  by  the  railroad  company  to  keep  its  place  of  work 
for  its  employes  safe;  and  if  there  was  misdirection,  if  there  was  a  statement 
upon  the  part  of  the  yard  master  that  the  track  was  clear,  when,  as  a  matter 
of  fact,  it  was  not  clear,  to  go  onto  the  track,  and  collide  with  anything  upon 
the  track,  and  injure  the  plaintiff,  then  there  would  be  a  liability  shown  by 
the  plaintiff  of  the  railroad  company  with  respect  to  the  injuries  that  were 
suffered." 

And  again: 

"It  is  claimed  by  the  defendant  here  that  the  yard  master  who  gave  the 
order,  as  it  is  called,  or  who  made  the  representation  upon  this  occasion  that 
No.  1  track  was  clear,  was  a  fellow  servant  of  this  plaintiff,  and  that  there- 
fore the  injury  received  by  the  plaintiff  arose  from  the  fault  and  negligence 
of  the  fellow  servant,  and  as  a  consequence  the  plaintiff  cannot  recover.  I 
say  to  you,  as  a  matter  of  law,  that  the  yard  master,  with  respect  of  repre- 
sentations as  to  the  openness  or  clearness  of  the  track,  was  not  a  fellow 
servant  of  the  plaintiff.,, 

This  portion  of  the  charge  upon  which  the  case  hinged  was  based 
upon  the  idea  that  the  duty  of  a  railroad  company  to  its  employes 
to  use  due  care  to  see  that  its  tracks  are  reasonably  safe  is  without 
limitation,  and  it  is  only  upon  such  a  view  of  such  duty  that  it  can  be 
claimed  that  defendant  was  liable  for  the  injury  complained  of.  Oth- 
erwise the  yard  master  was  the  fellow  servant  of  plaintiff,  and  de- 
fendant was  entitled  to  the  peremptory  instruction  asked  and  refused. 
There  is,  however,  a  limitation  upon  such  duty  of  a  railroad  company, 
and  it  is  this:  So  far  as  safety  depends  upon  the  manner  of  con- 
struction and  maintenance  of  the  tracks,  the  duty  is  upon  the  railway 
company  to  use  due  care  to  see  that  they  are  reasonably  safe.  In 
connection  with  the  operation  of  trains  thereon,  it  is  its  duty  to  use 
due  care  to  employ  an  adequate  force  of  hands,  reasonably  competent 
to  operate  them,  to  promulgate  adequate  rules  and  regulations  for 
their  conduct,  and  to  exercise  an  adequate  supervision  over  it;  but 
its  duty  here  goes  no  further.  The  duty  of  complying  with  the  rules 
and  regulations  which  have  been  promulgated  and  of  carefully  oper- 
ating the  trains  is  a  duty  incumbent  upon  those  employes  to  whom 
their  operation  has  been  intrusted.  All  employes  so  engaged  are 
fellow  servants,  and  no  recovery  can  be  had  against  the  railway  com- 
pany for  an  injury  sustained  by  one  of  such  employes  due  to  the  neg- 
ligence of  another.  If  the  law  were  not  as  thus  stated,  in  every  col- 
lision between  two  trains  those  employes  receiving  injury  who  were 
not  in  fault  would  be  entitled  to  recover  against  the  railway  com- 
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pany  because  of  the  negligence  of  those  employes  who  were  in  fault. 
That  such  is  the  law  has  been  laid  down  in  a  number  of  cases.  In 
the  case  of  Howard  v.  Denver  &  R.  G.  Ry.  Co.  (C.  C.)  26  Fed.  837, 
Judge  Brewer  said: 

"The  negligent  use  by  one  employ^  of  perfectly  safe  machinery  will  seldom 
be  adjudged  a  breach  of  the  master's  duty  of  providing  a  safe  place  for  other 
employes.  Such  a  construction  would  make  any  negligent  misplacement  of 
a  switch,  any  negligent  collision  of  trains,  even  any  negligent  dropping  of 
tools  about  a  factory,  a  breach  of  the  duty  of  providing  a  safe  place.  The 
true  idea  is  that  the  place  and  the  instruments  must  in  themselves  be  safe, 
for  this  is  what  the  master's  duty  fairly  compels,  and  not  that  the  master 
must  see  that  no  negligent  handling  by  an  employe  of  the  machinery  shall 
create  danger." 

In  that  case  he  held  that  no  recovery  could  »be  had  for  the  death 
of  a  fireman  on  a  passenger  train  caused  by  collision  with  an  engine 
running  light,  due  to  the  negligence  of  the  engineer  thereof. 

In  the  case  of  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Needham,  63  Fed. 
107,  n  C.  C.  A.  56,  25  L.  R.  A.  833,  Judge  Sanborn  said: 

"The  line  of  demarcation  between  the  absolute  duty  of  the  master  and  the 
duty  of  the  servant  is  the  line  that  separates  the  work  of  construction,  prepa- 
ration, and  preservation  from  the  work  of  operation.  Is  the  act  in  question 
work  required  to  construct,  to  prepare,  to  place  in  safe  location,  or  keep  in 
repair  the  machinery  furnished  by  the  employer?  If  so,  it  is  his  personal 
duty  to  exercise  ordinary  care  to  perform  it.  Is  the  act  in  question  required 
to  properly  and  safely  operate  the  machinery  furnished,  or  to  prevent  the  safe 
place  in  which  it  was  furnished  from  becoming  dangerous  through  its  negligent 
operation?  If  so,  it  is  the  duty  of  the  servants  to  perform  that  act,  and  they, 
and  not  the  master,  assume  the  risk  of  negligence  in  its  performance.  The 
roadbed,  ties,  tracks,  stations,  rolling  stock,  and  all  the  appurtenances  of  a 
well-equipped  railroad  together  constitute  a  great  machine  for  transportation. 
It  is  the  duty  of  the  railroad  company  to  use  ordinary  care  to  furnish  sound 
and  a  reasonably  safe  machine,  to  use  due  diligence  to  keep  it  in  proper  repair, 
and  to  use  ordinary  care  to  employ  reasonably  competent  servants  to  operate 
it;  but  when  this  duty  is  performed  the  duty  rests  upon  the  servants  to  oper- 
ate it  carefully." 

And  again: 

"The  test  of  liability  is  rot  the  safety  of  the  place  nor  of  the  machinery  at 
the  instant  of  injury,  but  \he  character  of  the  duty  the  negligent  performance 
of  which  caused  the  injury.  Was  it  a  duty  of  construction,  preparation,  or 
repair,  or  was  it  a  duty  of  operation  of  the  machine?" 

In  that  case  the  Circuit  Court  of  Appeals,  Eighth  Circuit,  held  that 
no  recovery  could  be  had  for  the  death  of  a  fireman  on  a  passenger 
train  caused  by  the  negligence  of  the  conductor  of  a  construction  train 
in  leaving  open  a  switch  which  it  was  his  duty  to  close. 

In  the  case  of  Martin  v.  Atchison,  T.  &  S.  F.  R.  Co.,  166  U.  S. 
339, 17  Sup.  Ct.  603,  41  L.  Ed.  1051,  it  was  held  that  no  recovery  could 
be  had  by  a  laborer  on  a  hand  car  injured  by  the  negligence  of  a  sec- 
tion foreman  in  charge  of  the  car  and  the  conductor  and  hands  on  a 
work  train.     In  the  course  of  his  opinion  Mr.  Justice  Peckham  said : 

•The  counsel  for  the  plaintiff  has  argued  before  us  that  the  defendant 
must  be  held  responsible  because  the  plaintiff  had  been  directed  by  the  fore- 
man under  whose  orders  he  was  placed  to  look  north  while  he  was  on  the 
car,  and  had  received  the  foreman's  assurance  that  he  (the  foreman)  would 
warn  him  of  the  approach  of  danger,  and  that  as  the  foreman  failed  to  da 
so  it  was  the  failure  of  the  defendant  to  do  something  which  It  was  bound 
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as  a  master  to  do  In  furtherance  of  the  obligation  it  was  under  to  see  that 
the  plaintiff  had  a  reasonably  safe  place  in  which  to  perform  his  work. 
We  do  not  perceive  that  the  doctrine  as  to  the  duty  of  the  master  to  furnish 
a  safe  place  for  the  servant  to  work  in  has  the  slightest  application  to  the 
facts  of  this  case.  There  is  no  intimation  in  the  evidence,  nor  is  any  claim 
made,  that  the  hand  car  upon  which  the  plaintiff  was  riding  was  not  prop- 
erly equipped  and  in  good  repair,  and  in  every  way  fit  for  the  purpose  for 
which  it  was  used.  It  was  a  perfectly  safe  and  proper  mode  of  transit  in 
and  of  itself  from  the  station  at  Albuquerque  to  the  point  where  the  plaintiff 
was  going  to  work.  The  negligence  of  the  section  foreman  in  failing  to  note 
the  approaching  train  and  to  give  the  proper  warning,  so  that  the  car  might 
be  taken  from  the  track,  was  not  the  neglect  of  any  duty  which  as  master 
it  owed  the  plaintiff.  If  the  car  were  rendered  unsafe,  it  was  not  by  reason 
of  any  lack  of  diligence  on  the  part  of  the  defendant  in  providing  a  proper 
car,  but  the  danger  arose  simply  because  a  fellow  servant  of  the  plaintiff 
failed  to  discharge  his  own  duty  in  watching  for  the  approach  of  a  train  from 
the  south." 

And  in  the  recent  case  of  Brady  v.  Chicago  &  G.  W.  Ry.  Co.,  114 
Fed.  100,  52  C.  C.  A.  58,  57  L.  R.  A.  712,  Judge  Sanborn  said: 

"It  is  the  duty  of  the  railroad  company  to  use  ordinary  care  to  furnish  a 
reasonably  safe  railroad  machine;  to  exercise  reasonable  diligence  to  keep 
it  in  repair;  to  use  ordinary  care  to  employ  a  sufficient  number  of  reasonably 
competent  servants  to  operate  it;  to  establish  reasonable  rules  for,  and  to 
exercise  proper  supervision  of,  its  operation.  But  when  this  duty  is  per- 
formed an  equally  positive  duty  rests  upon  the  servants  to  keep  the  great 
machine  from  becoming  dangerous  by  their  operation  of  It,  and  to  work  It 
with  reasonable  care." 

In  that  case  the  Circuit  Court  of  Appeals,  Eighth  Circuit,  held 
that  no  recovery  could  be  had  for  the  death  of  a  foreman  of  a  switch 
crew  of  the  defendant,  in  charge  of  a  train  composed  of  an  engine, 
tender,  and  caboose  backing  in  the  nighttime  through  the  yard  of  the 
St.  Paul  Union  Depot  Company,  stationed  on  the  forward  end  of 
the  caboose  as  it  backed  in  the  darkness,  and  whose  death  was  caused 
by  the  train  colliding  with  a  refrigerator  car  standing  on  a  transfer 
track  of  the  company  called  a  "dead  track,"  which  the  train  took  in- 
stead of  going  around  it,  because  the  switch  lights  were  green,  there- 
by indicating  that  the  dead  track  was  clear. 

The  principle  announced  and  applied  in  these  cases  is  reasonable, 
and  it  is  incumbent  on  us  to  follow  them,  and  apply  that  principle  to 
this  case,  if  applicable  to  it.  Here  what  rendered  the  track  unsafe 
was  the  presence  on  track  No.  1  of  the  cars  with  which  plaintiff's 
train  collided,  left  there  presumably  by  some  employe  or  employes 
connected  with  the  operation  of  trains  thereon,  and  the  engineers 
and  conductor  of  his  train  were  led  to  take  that  track  because  of  the 
direction  of  the  yard  master  at  Twentieth  street,  who  had  charge  of 
the  yard  where  it  was  located,  communicated  through  the  yard  mas- 
ter at  Penn  street  yard,  and  of  the  assurance  of  the  latter,  accord- 
ing to  plaintiff's  contention,  that  said  track  was  open  and  clear.  No 
complaint  is  made  of  any  lack  of  care  in  constructing  or  maintaining 
the  track  at  the  place  of  injury.  The  sole  complaint  is  of  lack  of  care 
in  permitting  the  cars  to  be  there,  and  in  directing  plaintiff's  train 
to  go  there  with  the  representation  that  the  track  was  clear.  This 
lack  of  care  was  in  the  operation  of  the  railroad.  The  employes  guilty 
of  it  were  employes  connected  with  the  operation  thereof.    They 
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were  fellow  servants,  therefore,  of  plaintiff  in  this  matter,  and  no  re- 
covery can  be  had  for  the  injury  he  received  because  of  their  negli- 
gence. 

It  is  urged  by  counsel  for  plaintiff  that  the  yard  master  should  be 
held  to  have  been  a  vice  principal  and  not  a  fellow  servant  of  plaintiff, 
on  the  ground  that  he  was  the  head  of  a  great  department  of  the  de- 
fendant, under  the  holding  in  the  case  of  Baltimore  &  Ohio  R.  R.  Co. 
v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772,  that  a  head 
of  such  a  department  of  a  railroad  company  is  a  vice  principal,  and 
not  a  fellow  servant  of  the  employes  subject  to  him.  Their  line  of 
reasoning  is  this:  It  has  been  held  that  a  train  dispatcher  is  a  vice 
principal,  as  the  head  of  a  great  department.  A  yard  master  may  be 
said  to  be  a  train  dispatcher  in  relation  to  the  trains  being  operated 
in  his  yard,  inasmuch  as  he  has  control  of  their  running  therein.  The 
decisions  are  not  uniform  that  a  train  dispatcher  is  a  vice  principal 
within  the  Baugh  Case,  though  the  decided  weight  of  authority  is  to 
that  effect.  3  Elliott  on  Railroads,  §  1322.  This  court  has  held 
that  he  is.  B.  &  O.  R.  R.  Co.  v.  Camp,  13  C.  C.  A.  233,  65  Fed. 
952 ;  Felton  v.  Harbeson,  104  Fed.  737,  44  C.  C.  A.  188. 

But  the  likeness  between  the  train  dispatcher  and  the  yardmaster 
in  the  matter  of  having  direction  of  the  running  of  trains,  in  so  far 
as  it  exists,  is  not  sufficient  of  itself  to  justify  classing  the  latter  with 
the  former  as  a  vice  principal.  And  this  court  has  so  held  in  the  case 
of  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray,  101  Fed.  623,  41  C. 
C  A.  535,  50  L.  R.  A.  47. 

In  the  case  of  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C. 
C.)  97  Fed.  245,  which  was  the  former  case  in  the  lower  court,  Judge 
Taft  said: 

"The  master  found  that  the  yard  master  was  a  vice  principal.  I  cannot 
agree  in  this  conclusion.  It  Is  true  that  the  evidence  shows  that  the  yard 
master  had  complete  control  of  the  yard;  he  was  made  responsible  for  its 
condition;  that  he  was  authorized  to  employ  and  discharge  men;  and  that 
he  directed  the  incoming  and  starting  of  trains.  I  do  not  think,  however, 
that  under  the  principles  laid  down  in  the  Baugh  Case,  149  U.  S.  368,  13  Sup. 
Ct  914,  37  L.  Ed.  772,  this  would  put  him  at  the  head  of  one  of  the  depart- 
ments of  the  railroad.  The  nature  of  his  duties  was  not  at  all  unlike  that 
of  a  station  agent,  only  that  he  had  more  men  under  him.  He  was  subject 
to  the  orders  of  the  superintendent,  whose  office  was  at  the  station  in  Som- 
erset He  was  subordinate  to  the  trainmaster.  It  would  serve  no  good  pur- 
pose to  discuss  at  length  or  restate  the  grounds  of  the  rule  which  must  control 
the  federal  courts  in  determining  the  question  whether  an  employe"  is  a  fellow 
servant  or  not  They  have  been  laid  down  with  elaboration  in  the  Baugh 
Case,  already  referred  to,  and  have  been  reaffirmed  from  time  to  time  by  the 
Supreme  Court  in  numerous  cases.  Railroad  Co.  v.  Keegan,  160  U.  S.  259, 
16  Sup.  Ct  269,  40  L.  Ed.  418;  Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16 
Sup.  Ct  843,  40  L.  Ed.  994;  Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345,  41 
L.  Ed.  746;  Railroad  Co.  v.  Poirier,  167  U.  S.  48,  17  Sup.  Ct  741,  42  L.  Ed. 
72;  Mining  Co.  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct  40,  42  L.  Ed.  390.  In 
Grady  v.  Railway  Co.,  34  C.  C.  A.  494,  92  Fed.  491,  decided  by  the  Court  of 
Appeals  of  this  circuit  March  7,  1899,  it  was  held  that  the  foreman  in  charge 
of  the  freight-car  repair  shops,  the  immediate  subordinate  of  the  master  car 
builder,  who  had  control  of  the  work  of  car  repairs — a  branch  of  the  me- 
chanical department  of  the  road,  at  the  head  of  which  was  the  master  me- 
chanic— was  a  fellow  servant  of  the  workman,  who,  it  was  charged,  was 
injured  through  his  negligence.  In  that  case  the  court  said:  'The  Baugh 
Case  has  set  such  limits  to  the  vice  principal  doctrine  that  it  is  exceedingly 
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difficult  to  suggest  a  position  outside  of  those  of  the  superintendents  or  act- 
ing superintendents  of  the  various  great  departments  of  the  road  the  incum- 
bent of  which  is  not  to  be  regarded  as  a  fellow  servant  of  all  the  other  em- 
ploye*. The  Ross  Case,  112  U.  S.  377,  5  Sup.  Ot.  184,  28  L.  Ed.  787,  it  is  said, 
has  never  been  expressly  overruled.  This  is  true,  but  it  has  been  so  limited 
to  its  peculiar  facts  as  to  make  it  of  no  force  as  authority  in  any  case  where 
those  facts  are  not  exactly  presented.' " 

The  railway  company  was  held  liable  in  that  case  notwithstanding 
the  fact  that  the  yard  master  was  decided  to  be  a  fellow  servant  of 
the  employe  who  was  injured,  because  the  company  had  not  given 
proper  instructions  as  to  the  use  of  an  automatic  switch  which  was 
the  cause  of  the  injury. 

It  is  suggested  by  counsel  for  plaintiff  that  the  question  as  to 
whether  the  yard  master  was  the  fellow  servant  of  plaintiff  is  to  be 
determined  by  section  3  of  the  Ohio  statute  passed  April  2,  1890  (87 
O.  L.  149),  in  relation  to  fellow  servants,  because  it  appeared  from 
the  evidence  that  the  contract  of  employment  of  the  plaintiff  was  made 
in  Ohio.  The  point  is  not  well  taken.  The  accident  happened  in  the 
state  of  Pennsylvania,  and  in  the  absence  of  a  statute  there  the  fed- 
eral rule  in  relation  to  law  of  fellow  servants  must  be  applied.  N.  N. 
&  M.  V.  Ry.  Co.  v.  Howe,  3  C.  C.  A.  121,  52  Fed.  362;  B.  &  O.  R. 
Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772. 

It  is  further  suggested  by  said  counsel  that  advantage  cannot  be 
taken  of  the  fact  that  the  yard  master  was  a  fellow  servant  of  plaintiff, 
because  it  was  not  pleaded  by  defendant  that  he  was.  But  it  was 
not  necessary  for  defendant  to  so  plead,  even  if  it  be  true  that  in  any 
case  it  is  necessary  for  a  master  when  sued  for  injury  caused  by  the 
negligence  of  its  servants  to  do  so.  Here  the  plaintiff  alleged  that 
the  order  complained  of  had  been  given  by  defendant's  superintend- 
ent, train  dispatcher,  or  other  of  its  employes  under  whose  orders 
and  directions  its  trains  and  the  train  upon  which  plaintiff  was  em- 
ployed were  operated.  The  petition,  if  nondemurrable,  was  so  be- 
cause this  allegation  should  be  treated  as  amounting  to  an  allega- 
tion that  the  order  had  been  given  by  the  head  of  a  great  depart- 
ment of  defendant,  within  the  meaning  of  the  Baugh  Case.  It  was 
denied  and  put  in  issue  by  defendant.  Under  this  denial,  it  was  en- 
titled to  show  that  the  order  was  not  given  by  the  head  of  such  a  de- 
partment, but  by  the  yard  master,  a  fellow  servant  of  plaintiff. 

Our  conclusion,  therefore,  is  that  the  judgment  of  the  lower  court 
should  be  reversed  for  the  error  in  refusing  to  give  the  peremptory 
instructions  requested  at  the  close  of  all  evidence,  and  the  case  is  re- 
manded for  proceedings  consistent  with  this  opinion. 
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1123  Fed.  478.) 

THE  ANSGAR. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  16,  1903.) 

Nos.  4, 5. 

L  Collision— Steamship   and   Pilot   Boat— Maneuvers  for  Transfer  of 
Pilot. 

While  It  is  the  rule  that  on  the  exchange  of  signals  for  a  pilot  between 
a  steamship  and  a  pilot  boat  It  is  the  duty  of  both  vessels  to  co-operate 
in  maneuvers  required  for  the  transfer  of  the  pilot  without  unnecessary 
risk,  and  of  the  steamer  to  stop  her  headway  in  due  season  and  to  the  ex- 
tent necessary  to  such  safe  transfer,  a  pilot  boat  is  not  justified  in  assuming 
in  the  night  that  the  steamer  has  fully  stopped  at  any  particular  point, 
and  where  acting  on  such  assumption  in  turning  she  unnecessarily  takes 
a  course  across  the  bows  of  the  steamer  and  strikes  her,  she  is  in  fault 
for  the  collision;  and  the  steamer  is  not  in  fault  because,  having  stopped 
her  engines  in  due  time,  she  was  still  under  a  slight  headway  at  the 
time  of  collision. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 
For  opinion  below,  see   115   Fed.  440. 

Frederick  M.  Brown,  for  appellant. 
Horace  L.  Cheyney,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUF- 
FINGTON,  District  Judge. 

DALLAS,  Circuit  Judge.  A  collision  occurred  between  the  steam- 
ship Ansgar  and  the  steam  pilot  boat  Philadelphia,  near  the  Dela- 
ware breakwater,  upon  August  21,  1901,  soon  after  2  o'clock  in 
the  morning.  Both  vessels  were  damaged.  The  District  Court 
sustained  the  libel  which  was  filed  on  behalf  of  the  Philadelphia, 
and  thereupon  awarded  substantial  damages  and  costs.  The  cross- 
libel  on  behalf  of  the  Ansgar  was  dismissed.  Both  decrees  were 
based  upon  the  finding  that  "the  Ansgar  was  solely  at  fault,  her  fault 
consisting  in  not  stopping  her  way  in  time,  so  that  the  pilot  might  be 
put  aboard  with  safety  and  convenience." 

The  material  facts  may  be  briefly  stated.  Upon  the  interchange 
of  signals  communicating  the  proposal  of  the  Philadelphia  to  furnish 
a  pilot,  and  the  desire  of  the  Ansgar  to  receive  one,  the  two  vessels 
proceeded  towards  each  other  for  the  purpose  of  enabling  the  pilot 
to  be  transferred  in  a  small  boat.  The  Ansgar's  engines  had  been 
stopped  when  she  was  at  least  a  quarter  of  a  mile  from  the  Phil- 
adelphia, but  she  was  still  slowly  moving  when  the  Philadelphia,  which 
had  then  attained  a  position  upon  the  starboard  side  of  the  Ansgar, 
and  at  a  sufficient  distance  from  her,  undertook  to  approach  her 
in  a  circular  course,  not,  as  we  believe,  with  the  intention  of 
crossing  the  Ansgar's  bow,  but  of  placing  herself  alongside  of  and 
parallel  to  the  Ansgar,  and  then  lowering  a  small  boat  for  convey- 
ance of  the  pilot.  This  maneuver  would  have  been  a  safe  and  proper 
one  if  it  had  been  adhered  to  and  pursued  without  deviation.  But 
it  was  not.     Instead  of  continuing  to  move  in  a  half  circle,  the  Phil- 
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adelphia  diverged  from  that  course  to  one  which  rendered  the  col- 
lision inevitable.  She  struck  the  Ansgar  on  her  starboard  bow 
about  12  feet  abaft  her  stem.  It  is  said  that  "the  wheel  of  the  pilot 
boat  was  steadied  to  enable  her  to  get  close  enough  to  the  steamship 
to  ascertain  whether  the  draught  of  the  latter  was  such  that  she  re- 
quired a  first  or  second  class  pilot,"  and  it  may  be  conceded  that  this 
would  have  been  a  good  reason  for  doing  what  was  done,  if  it  could 
have  been  done  with  safety;  but  that  it  could  not  be  was  demonstrat- 
ed by  the  result,  for,  as  we  have  said,  the  collision  was  directly  and 
inevitably  caused  by  it.  But  it  is  nevertheless  contended  that  the 
Philadelphia  was  not  at  fault,  because,  as  is  argued,  "it  was  impossi- 
ble for  her  master  to  see,  in  the  nighttime,  whether  the  headway 
of  the  Ansgar  was  actually  stopped ;  but,  supposing  that  the  Ansgar 
had  complied  with  the  duty  imposed  in  that  respect,  the  wheel  of  the 
pilot  boat  was  steadied  as  before  stated."  This  contention  assumes 
that  it  was  the  duty  of  the  Ansgar  to  have  been  actually  stopped 
when  the  Philadelphia  supposed  her  to  be ;  but,  in  our  opinion,  this 
assumption  is  unwarranted.  The  judgment  in  The  City  of  Washing- 
ton, 92  U.  S.  31,  23  L.  Ed.  600,  does  not  support  it.  It  was  there 
said  that,  upon  signals  having  been  exchanged,  it  is  proper  that  a 
pilot  boat  and  a  steamship  should  both  proceed  for  the  reciprocal 
purpose  of  meeting,  in  order  that  the  request  for  a  pilot  may  be 
complied  with ;  and  it  is,  no  doubt,  to  be  assumed  that  the  steamer, 
when  she  bears  down  towards  the  pilot  boat,  will  slow  her  speed, 
but  that  she  must  be  stopped  at  any  particular  point  at  which  the 
pilot  boat  may  see  fit  to  assume  that  she  is  standing  still  has  never 
been  decided.  "Proper  co-operation  between  the  vessels  necessarily 
implies  a  duty  on  the  part  of  the  steamer  to  make  the  necessary 
maneuvers  to  afford  a  lee  for  the  yawl  to  reach  the  place  where  the 
pilot  is  to  be  received,  and  to  stop  her  headway  in  due  season,  and 
to  the  extent  necessary  to  permit  the  pilot  boat  to  select  a  suitable 
place  for  launching  her  yawl,  and  for  the  yawl  to  come  alongside 
and  transfer  the  pilot  without  unnecessary  risk."  That  this  duty 
was  discharged  by  the  Ansgar  seems  to  us  to  be  perfectly  clear, 
and  there  remained  nothing  for  her  to  do  but  "to  permit  the  pilot 
boat  to  select  and  execute  her  own  maneuvers."  The  Alaska  (C.  C.) 
33  Fed.  107-111.  She  did  "select  a  suitable  place,"  and  did  enter 
upon  a  maneuver  which  might  have  been  successfully  executed,  but 
by  departing  from  it  she  occasioned  the  disaster  which  ensued,  and 
this  departure  was  not  justified  by  her  unfounded  supposition  that 
the  Ansgar  had  been  stopped.  Had  the  Philadelphia  been  lying, 
either  properly  or  improperly,  directly  in  the  path  of  the  Ansgar,  a 
question  calling  for  careful  consideration  of  the  decision  in  The  City 
of  Washington,  supra,  would  have  been  presented,  but  to  the  very 
different  circumstances  of  this  case  that  decision  has  no  application. 
The  Columbia  (D.  C.)  27  Fed.  704;  The  Alaska  (C.  C.)  33  Fed.  107. 
The  decrees  in  these  cases  are  reversed,  and  the  record  in  each 
of  them  will  be  remanded  to  the  District  Court,  with  direction  to 
enter  a  decree  dismissing  the  libel  of  John  P.  Virdin,  part  owner  of 
the  steam  pilot  boat  Philadelphia,  with  costs,  and  for  further  pro- 
ceedings upon  the  cross-libel  of  Oscar  EUefsen,  master  of  the  Nor- 
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wegian  steamship  Ansgar,  in  accordance  with  this  opinion  and  with 
the  practice  in  admiralty. 

And  it  is  further  adjudged  that  the  costs  on  appeal  shall  be  paid 
by  the  appellee. 

(123  Fed.  61.) 

MOUNTAIN  COPPER  CO.,  limited,  v.  VAN  BUREN  et  aL 

(Circuit  Court  of  Appeals.  Ninth  Circuit    May  25,  1903.) 

No.  913. 

L  Masteh  and  Sebvant— Action  for  Injury  to  Servant— Proof  of  Master's 
Negligence. 

In  an  action  to  recover  for  the  death  of  an  employs  killed  by  the  cav- 
ing in  of  a  mine,  in  which  there  is  no  question  of  contributory  negligence 
or  the  negligence  of  a  fellow  servant,  but  the  right  to  recover  depends 
solely  on  the  negligence  of  defendant,  the  burden  of  proof  on  such  issue 
rests  on  the  plaintiff,  and  the  fact  of  the  cave-in  itself  carries  no  pre- 
sumption of  negligence. 

Hawley.  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Van  Ness  &  Redman  and  W.  S.  Goodfellow,  for  plaintiff  in  error. 
James  G.  Estep,  George  O.  Perry,  and  Campbell,  Metson  &  Camp- 
bell (C.  H.  Oatman,  of  counsel),  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  This  was  an  action  for  damages,  brought  by 
the  heirs  at  law  of  John  Van  Buren,  deceased,  for  the  death  of  the  lat- 
ter, which  occurred  by  reason  of  a  cave  in  the  mine  of  the  plaintiff  in 
error,  in  which  the  deceased  was  at  the  time  working,  engaged  in 
shoveling  the  ore  into  cars  for  carriage  to  the  surface. 

There  was  in  the  case  no  question  of  contributory  negligence,  nor 
any  question  of  negligence  on  the  part  of  a  fellow  servant ;  the  com- 
plaint counting  solely  upon  the  negligence  of  the  defendant  company, 
the  plaintiff  in  error  here.  On  the  trial,  evidence  was  given  on  the 
part  of  the  plaintiffs  tending  to  show  the  alleged  negligence  on  the 
part  of  the  defendant,  and  there  was  evidence  given  by  the  defendant 
tending  to  show  that  there  was  no  negligence  on  its  part.  The  court 
below  instructed  the  jury,  among  other  things : 

"In  considering  the  evidence  in  this  case,  you  wiU  remember  that  the  bur- 
den of  proof  is  upon  the  plaintiffs  to  show  that  the  cave  in  the  mine  of  the 
defendant  which  resulted  in  the  death  of  Van  Buren  was  caused  by  the  neg- 
ligence of  the  defendant.  In  this  connection  you  will,  however,  consider  all 
the  facte  and  circumstances  connected  with  the  location,  action,  and  extent 
of  the  cave  Itself  which  appear  to  be  established  by  the  evidence.  And  if 
such  facts  and  circumstances  furnish  no  evidence  of  a  lack  of  reasonable 
care  and  diligence  on  the  part  of  the  defendant  In  preventing  the  cave,  and 
In  keeping  the  place  where  the  deceased  was  at  work  in  a  reasonably  safe 
condition,  then  the  cave  Itself  would  furnish  no  evidence  of  negligence  on  the 
part  of  the  defendant.    But  if,  on  the  other  hand,  such  facts  and  circum- 

T 1.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  §§  881,  895,  898. 
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stances,  connected  with  the  cave  itself,  its  location,  action,  and  extent,  fur- 
nish evidence  of  the  absence  of  such  reasonable  care  and  diligence  on  the 
part  of  the  defendant,  you  will  take  that  fact  into  consideration  in  arriving 
at  your  verdict" 

That  instruction  was  followed  by  this,  to  which  an  exception  was 
reserved  by  the  plaintiff  in  error : 

"Where,  in  a  case  of  this  character,  there  is  no  claim  on  the  part  of  the. 
defendant  that  the  deceased  or  injured  party  contributed  to  the  accident, 
the  caving  of  the  stope  to  the  extent  described  in  the  testimony  in  this  case 
is  itself  prima  facie  evidence  of  neglect  on  the  part  of  the  defendant  to  keep 
the  place  of  work  in  a  safe  condition;  and  it  is  for  the  defendant  to  show 
that  it  was  without  fault,  and  that  the  cave  was  the  result  of  some  movement 
of  the  mass  of  rock  that  could  not  have  been  prevented  by  reasonable  care 
and  diligence." 

This  latter  instruction  is  not  only  in  conflict  with  the  one  first 
quoted,  but  it  is  contrary  to  the  rule  of  law  declared  to  be  applicable  to 
such  cases  by  the  Supreme  Court  in  the  case  of  Patton  v.  Texas  & 
Pacific  Railway  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361. 
That,  like  the  present  case,  was  an  action  by  an  employe  against  his 
employer,  in  which  there  was  no  question  of  contributory  negligence, 
nor  any  question  of  negligence  on  the  part  of  a  fellow  servant,  but 
was  one  depending  solely  upon  the  alleged  negligence  of  the  defendant 
to  the  action.  And  the  court,  after  saying  that  while  in  the  case  of 
a  passenger  upon  a  railway  the  fact  of  an  accident  carries  with  it  a 
presumption  of  negligence  on  the  part  of  the  carrier,  for  the  reason 
that  there  is  in  such  a  case  a  prima  facie  breach  of  the  contract  to 
carry  safely,  declared  that  a  different  rule  obtains  as  to  an  employe ; 
saying  that  in  the  latter  case  "the  fact  of  accident  carries  with  it  no 
presumption  of  negligence  on  the  part  of  the  employer,  and  it  is  an 
affirmative  fact  for  the  injured  employe  to  establish  that  the  employer 
has  been  guilty  of  negligence" ;  citing  Texas  &  Pacific  Railway  Co. 
v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136.  The  court 
proceeded  to  say  that  in  such  a  case  "it  is  not  sufficient  for  the  em- 
ploye to  show  that  the  employer  may  have  been  guilty  of  negligence. 
The  evidence  must  point  to  the  fact  that  he  was.  And  where  the 
testimony  leaves  the  matter  uncertain,  and  shows  that  any  one  of 
half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible,  and  for  some  of  which  he  is  not,  it 
is  not  for  the  jury  to  guess  between  these  half  a  dozen  causes,  and 
find  that  the  negligence  of  the  employer  was  the  real  cause,  when  there 
is  no  satisfactory  foundation  in  the  testimony  for  that  conclusion.  If 
the  employe  is  unable  to  adduce  sufficient  evidence  to  show  negligence 
on  the  part  of  the  employer,  it  is  only  one  of  the  many  cases  in  which 
the  plaintiff  fails  in  his  testimony,  and  no  mere  sympathy  for  the  un- 
fortunate victim  of  an  accident  justifies  any  departure  from  settled 
rules  of  proof  resting  upon  all  plaintiffs." 

For  the  error  committed  in  giving  the  instruction  last  above  quoted, 
the  judgment  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

But  we  think  it  proper  to  refer  to  another  point  presented  by  the 
plaintiff  in  error  as  ground  for  reversal,  growing  out  of  a  statement  by 
one  of  the  counsel  for  the  plaintiffs  in  the  action,  in  his  closing  argu- 
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ment  to  the  jury,  to  the  effect  "that  an  accident  insurance  company 
was  defending  the  case."  It  is  not  pretended  that  there  was  any  evi- 
dence tending  to  show  that  such  was  the  fact.  It  is  true  that,  upon 
objection  and  exception  made  and  taken  to  the  remark  of  the  plain- 
tiffs' counsel,  the  court  directed  him  to  desist  from  that  line  of  argu- 
ment, and  instructed  the  jury  to  disregard  the  statement.  It  is  not 
necessary  to  decide  in  this  case  whether  this  impropriety  on  the  part 
of  counsel  should  or  should  not  of  itself  call  for  a  reversal  of  the  judg- 
ment, but  it.is  well  to  call  attention  to  the  gross  impropriety  of  bring- 
ing into  the  trial  of  any  case  matter  wholly  unconnected  with  it,  the 
direct  tendency  of  which  may  well  be  to  prejudice  one  of  the  parties, 
and  the  extent  of  which  it  is  not  always,  if  ever,  possible  to  measure. 

The  judgment  must  be  reversed,  and  the  cause  remanded  to  the 
court  below  for  a  new  trial.     It  is  so  ordered. 

HAWLEY,  District  Judge.  Taking  into  consideration  all  the  facts 
and  circumstances  as  testified  to  by  the  witnesses  on  the  trial  of  this 
case,  and  the  charge  of  the  court  below  upon  this  point,  in  its  en- 
tirety. I  am  of  opinion  that  the  court  did  not  err  in  giving  the  instruc- 
tion complained  of.  I  therefore  dissent  from  the  views  expressed  by 
the  court  in  relation  thereto. 


(123  Fed.  68.) 

FT.  PITT  GAS  CO.  ▼.  EVANSVILLE  CONTRACT  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  5,  1903.) 

1.  Damages— -Tortious  Destruction  op  Property. 

The  measure  of  damages  for  the  negligent  destruction  of  a  boat  Is  its 
value,  and  the  owner  is  not  entitled,  in  addition,  to  recover  the  value  of 
its  use  during  such  time  as  would  be  required  to  rebuild  it 

2.  Evidence— Opinions— Competency. 

The  opinion  of  a  witness  is  not  competent  evidence  on  a  matter  which 
could  be  understood  without  peculiar  knowledge  or  exceptional  expe- 
rience. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

W.  B.  Rodgers,  for  plaintiff  in  error. 
Wm.  M.  Hall,  Jr.,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRK- 
PATRICK,  District  Judge. 

DALLAS,  Circuit  Judge.  This  writ  of  error  has  brought  up  the 
record  in  an  action  by  the  defendant  in  error  against  the  plaintiff  in 
error  to  recover  for  the  destruction  of  a  dredge  of  the  former  by  an 
explosion  of  natural  gas,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  below  in  the  construction  and  maintenance  of 
its  pipe  line  in  and  under  the  bed  of  the  Ohio  river,  at  or  near  Legion- 
ville,  in  the  state  of  Pennsylvania. 

The  plaintiff  in  error  avers,  inter  alia,  that : 
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"The  court  below  erred  In  charging  the  jury  as  follows:  In  addition  to 
the  value  of  the  boat,  the  plaintiff,  If  entitled  to  recover,  la  entitled  to  re- 
cover the  value  of  that  boat  during  the  time  it  lost  the  use  of  It  It  will  be 
for  you  to  determine  what  time  that  was;  in  what  time  it  could  have  rebuilt 
her;  what  time  would  have  elapsed  before  It  could  have  replaced  that  boat 
During  that  time  it  would  be  entitled  to  a  just  rental  for  her  value.  I  will 
not  enter  into  a  detail  of  the  testimony  as  to  what  that  rental  value  is,  as 
the  estimates  range  over  a  considerable  difference  In  value.  In  determining 
that  rental  value,  you  have  a  right  to  consider  the  ability  of  this  boat  to  do 
the  work  for  which  she  was  Intended,  the  long  reach  of  the  boat,  her  ca- 
pacity for  moving  dirt  cheaply,  and  all  those  elements  can  fairly  be  con- 
sidered in  determining  what  the  value  of  the  boat  la.'  " 

By  this  part  of  the  charge  the  jury  was,  in  effect,  instructed  that, 
if  the  plaintiff  was  entitled  to  recover  at  all,  it  was  entitled,  not  only 
to  the  value  of  the  dredge  at  the  time  of  her  destruction,  but,  in  addi- 
tion thereto,  to  her  rental  value  after  she  had  been  destroyed.  This 
instruction  was  erroneous,  because  the  rule  it  prescribed  for  ascer- 
tainment of  the  amount  of  the  recoverable  damages  involved  the 
award  of  two-fold  compensation  for  the  same  loss.  The  right  to  use 
the  dredge  was  incident  to  its  ownership,  and  therefore  compensation 
for  its  destruction,  which  of  course  extinguished  the  ownership, 
would  necessarily  be  compensative  of  the  consequent  deprivation  of 
its  use.  Upon  this  ground  alone  a  reversal  of  the  judgment  of  the 
Circuit  Court  would  be  necessary ;  but,  as  a  new  trial  is  to  be  awarded, 
it  is,  we  think,  desirable  that  our  views  upon  some  other  points  which 
have  been  argued  by  counsel  should  be  briefly  stated. 

The  objection  interposed  to  the  admission  of  the  testimony  of 
Archibald  Hollerback,  as  to  the  depth  and  extent  of  the  covering  of 
the  pipe,  was  that  the  condition  of  the  pipe  three  or  four  days  after 
the  accident,  or  at  any  place  other  than  that  of  the  accident,  was  "im- 
material"; and  the  precise  question  upon  this  objection  was  as  to 
whether  the  facts  sought  to  be  proved  were  too  remote,  either  in  time 
or  place,  to  furnish  a  legitimate  basis  for  any  inference  which  the 
jury  might  find  to  be  deducible  therefrom  as  to  the  condition  of  the 
pipe  at  the  time  and  place  at  which  the  accident  actually  occurred. 
We  do  not  perceive  that  the  learned  trial  judge  mistakenly  exercised 
his  discretion  upon  this  subject ;  but,  as  it  may  again  be  presented  for 
consideration,  it  has  seemea  to  be  proper  that  our  opinion  respecting 
the  rule  to  which  it  is  related  should  be  indicated. 

We  concur  in  the  ruling  of  the  court  below  that  the  pipe  was  a  law- 
ful structure,  but  that  the  gas  company  was  bound  to  exercise  such 
care,  both  in  laying  and  maintaining  it  across  the  river,  as  men  of 
ordinary  prudence  would  exercise  to  avoid  its  causing  damage  to  those 
engaged  in  navigation.  Whether  the  defendant  had  fulfilled  this  obli- 
gation was  a  question  for  the  jury ;  but  the  testimony  of  Hollerback, 
to  the  effect  that  there  would  have  been  danger  of  a  steamboat  striking 
the  pipe,  if  coming  ashore,  was  not  relevant.  Apart  from  the  fact 
that  it  referred  to  a  steamboat,  and  not  to  a  dredge,  it  was  evidence, 
not  of  facts,  but  of  opinion,  and  of  opinion  touching  a  point  which, 
without  peculiar  knowledge  or  exceptional  experience,  could  readily 
be  understood  and  properly  dealt  with. 

We  regard  the  question  of  contributory  negligence  as  a  serious  one 
in  this  case.    The  immediate  cause  of  the  accident  was  the  driving  of 
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the  dredge's  "spud"  into  the  pipe ;  and  if  the  jury  had  found  that,  un- 
der all  the  circumstances  disclosed  by  the  evidence,  the  plaintiff,  in 
doing  this,  was  itself  negligent,  no  recovery  would  have  been  legally 
possible.  From  the  charge  of  the  court  it  appears  that  this  was 
not  overlooked  by  the  learned  judge,  and  we  refer  to  the  matter 
only  for  the  purpose  of  indicating  our  conception  of  its  special  im- 
portance. The  question  of  negligence,  both  as  to  the  plaintiff  and  as 
to  the  defendant,  was  rightly  submitted ;  but,  in  our  judgment,  the 
jury  might,  with  entire  propriety,  have  been  told,  in  this  connection, 
that  a  primary,  and  possibly  controlling,  subject  for  consideration  was 
the  conduct  of  the  plaintiff  in  its  use  of  the  spud  for  propulsion  of  the 
dredge. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  new  trial  is 
directed. 


(123  Fed.  65.) 

UNITED  STATES  v.  SCHERING  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

Nob.  172, 173. 

1*  Tabiff  Duties— Assessment— Presumption. 

In  the  absence  of  evidence  that  alcohol  was  not  used  In  the  prepara- 
tion of  the  import,  it  will  be  presumed,  in  support  of  the  collector's  as- 
sessment, that  it  was  so  used. 

9.  Same— Medicinal  Preparations  Containing  Alcohol. 

Tariff  Act  July  24,  1897,  c.  11,  par.  67,  30  Stat.  154  [U.  S.  Comp.  St. 
1901,  p.  1631],  subjecting  to  a  certain  duty  "medicinal  preparations  con- 
taining alcohol,  or  in  the  preparation  of  which  alcohol  is  used,"  applies 
to  an  import  which  is  a  medicinal  preparation,  in  the  preparation  of 
which  alcohol  is  used,  though  alcohol  need  not  be,  and  sometimes  is  not, 
used  in  the  preparation  of  the  article. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  which  affirmed  decisions  of  the  Board  of 
General  Appraisers.     See  G.  A.  4740. 

For  opinion  below,  see  119  Fed.  473. 

Charles  D.  Baker,  for  appellant. 
Albert  Comstock,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  presents  the  question  of 
the  dutiable  classification  of  certain  importations  of  "chloral  hydrate" 
and  "salol"  under  the  tariff  act  of  July  24,  1897,  c.  11,  30  Stat.  151, 
154  [U.  S.  Comp.  St.  1901,  pp.  1626,  1631].  The  collector  assessed 
the  duty  upon  the  importations  pursuant  to  paragraph  67  of  that  tariff 
act,  which  subjects  to  a  duty  of  55  cents  per  pound  "medicinal  prepara- 
tions containing  alcohol,  or  in  the  preparation  of  which  alcohol  is  used, 
not  specifically  provided  for  in  this  act." 

The  importers  claimed  by  their  protest  that  the  articles  should  have 
been  classified  under  paragraph  68  of  that  act,  which  subjects  to  a 
duty  of  25  per  cent,  ad  valorem  "medicinal  preparations  not  containing 
alcohol  or  in  the  preparation  of  which  alcohol  is  not  used,  not  spe- 
cifically provided  for."  Other  grounds  of  protest,  originally  stated, 
are  not  relied  on  by  the  importers. 
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It  appears  that  chloral  hydrate  and  salol  are  medicinal  preparations 
which  contain  no  alcohol  as  a  component  part,  but  that  in  their 
preparation  alcohol  is  sometimes  used,  though  each  of  them  may  be, 
and  in  some  cases  is,  manufactured  by  other  processes  without  the 
use  of  alcohol. 

Although  it  does  not  specifically  appear  whether  alcohol  was  used 
in  the  preparation  of  the  importation  in  question,  the  fact  that  it  was 
so  used  must  be  assumed.  In  the  absence  of  evidence  to  the  contrary, 
the  presumption  of  the  correctness  of  the  action  of  the  collector  is  to 
prevail. 

Where  the  classification  of  merchandise  depends  upon  the  existence 
of  specified  descriptive  characteristics,  it  is  to  be  presumed  in  favor 
of  a  correct  classification  that  those  characteristics  were  found  by  the 
officers  of  the  customs.  These  officers  are  selected  by  law  for  the  ex- 
press purpose  of  deciding  these  questions.  They  are  empowered  and 
required  to  pronounce  a  judgment  in  the  case,  and  the  conduct,  man- 
agement, and  operation  of  the  revenue  system  seem  to  require  that 
their  decisions  should  carry  with  them  the  presumption  of  correctness. 
United  States  v.  Rosen wald,  67  Fed.  323,  14  C.  C.  A.  399,  35  U.  S. 
App.  98 ;  Arthur  v.  Unkart,  96  U.  S.  122,  24  L.  Ed.  768. 

The  decision  in  the  court  below  followed  one  in  an  earlier  case  be- 
tween the  same  parties  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  in  which  the  judge,  in  his  opinion, 
said: 

"Salol  Is  a  medicinal  preparation,  In  the  preparation  of  which  alcohol  may 
or  may  not  be  used.  It  is  admitted  that  alcohol  was  used  in  the  preparation 
of  this  particular  salol.  Under  the  circumstances,  I  am  constrained  to  follow 
that  portion  of  the  opinion  in  Re  Battle,  54  Fed.  141,  4  C.  C.  A.  249,  in  which 
the  court  says:  The  result  in  holding  the  present  importations  to  be  dutiable 
under  that  clause  would  be  to  impose  a  different  rate  of  duty  upon  the  same 
drug,  depending  upon  the  process  of  manufacture.' " 

The  Battle  Case  involved  the  classification  of  chloral  hydrate  under 
paragraph  74  of  the  tariff  act  of  October  1,  1890,  Act  Oct.  1,  1890,  c. 
1244,  26  Stat.  570,  of  which  paragraph  67  of  the  tariff  act  of  1897  is  a 
substantial  reproduction,  and  the  question  was  whether  it  was  dutiable 
under  that  paragraph,  or  under  another  paragraph  of  the  same  act,  as 
a  "chemical  compound  not  specifically  provided  for."  In  reaching 
the  conclusion  that  the  article  was  dutiable  under  the  latter  paragraph, 
the  court  was  influenced  measurably  by  the  consideration  that  upon 
the  testimony  in  the  case  it  was  doubtful  whether  the  article  was  a 
medicinal  preparation,  and  also  by  the  opinion  that  the  paragraph  did 
not  apply  to  medicinal  preparations  in  which  alcohol  is  used  as  an 
ingredient  without  being  broken  up.  In  the  present  case  there  is  no 
doubt  about  the  fact  that  the  importations  were  medicinal  prepara- 
tions. Indeed,  the  protest  is  based  upon  that  proposition.  In  Koechl 
v.  United  States,  91  Fed.  no,  33  C.  C.  A.  363,  this  court  had  occasion 
to  decide  that  paragraph  74  did  apply  to  a  medicinal  preparation  hav- 
ing similar  characteristics  to  chloral  hydrate,  notwithstanding  in  its 
preparation  the  alcohol  was  used  as  an  ingredient  without  being 
broken  up,  and,  referring  to  the  opinion  in  the  Battle  Case,  said : 

"So  far  as  the  opinion  Intimates  that  paragraph  74  does  not  apply  to 
medicinal  preparations  in  which  alcohol  is  not  used  as  an  ingredient  without 
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being  broken  up,  we  are  unable  to  concur.  Alcohol  so  used  mignt  not  be  a 
component  part  of  the  preparation,  but  paragraph  74  includes  not  only 
medicinal  preparations  of  which  alcohol  is  a  component  part,  but  also  those 
in  the  preparation  of  which  it  is  used,  and,  as  it  seems  to  us,  ex  indu  stria, 
covers  all  medicinal  preparations  in  the  manufacture  of  which  alcohol  Is 
used  in  any  way." 

We  are  unable  to  concur  in  the  reasoning  of  the  opinion  in  the  Bat- 
tle Case  that  the  paragraph  ought  not  to  apply  because  to  hold  the 
contrary  would  "result  in  imposing  a  different  rate  of  duty  upon  the 
same  drug"  according  to  the  circumstances  whether  alcohol  was  or 
was  not  used  in  its  preparation.  It  is  true  that  chloral  hydrate  is  the 
same  drug  whether  alcohol  is  or  is  not  used  in  its  preparation,  but 
it  is  not  the  same  article  for  tariff  purposes.  Congress  has  seen  fit  to 
discriminate  between  drugs  or  medicinal  preparations  in  the  prepara- 
tion of  which  alcohol  is  used  and  those  in  the  preparation  of  which  it 
is  not  used,  and  this  is  the  precise  criterion  by  which  it  is  to  be  de- 
termined which  drugs  are  dutiable  under  paragraph  67,  and  which  are 
dutiable  under  paragraph  68.  The  two  classes  are  enumerated  as 
different  articles  for  tariff  purposes. 

Since  the  decision  in  the  Battle  Case,  the  question  whether  chloral 
hydrate  should  be  classified  for  duty  under  paragraph  67,  or  as  a 
"chemical  compound/'  under  another  provision  of  the  tariff  act  of 
1897,  has  been  considered  by  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Missouri  in  Battle,  etc.,  v.  United  States,  108  Fed.  216,  and, 
notwithstanding  that  decision,  the  court  held  that  it  was  dutiable  under 
paragraph  67. 

Our  conclusion  is  that  the  importations  in  controversy,  being 
medicinal  preparations  in  the  preparation  of  which  alcohol  was  used, 
should  have  been  classified  for  duty  under  paragraph  67.  We  cannot 
construe  that  paragraph  as  though  it  read  "medicinal  preparations  in 
the  preparation  of  which  alcohol  is  uniformly  used/'  or  "necessarily 
used,"  or  "ordinarily  used."  Congress  did  not  see  fit  to  employ  that 
language.  When  alcohol  has  not  been  used  in  the  preparation  of  the 
particular  importations  upon  which  duties  are  to  be  levied,  they  are 
dutiable  under  paragraph  68.  When  it  has  been  used,  they  are  du- 
tiable under  paragraph  67.  In  each  case  the  customs  officers  are  to 
determine  the  question  by  resorting  to  such  sources  of  information  as 
are  within  their  power. 

The  decision  of  the  Circuit  Court  is  reversed. 
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(128  Fed.  406.) 

THE  MART  C.  ELPHICKB  v.  PITTSBURGH  STEAMSHIP  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  11,  1903.) 

No.  1,164. 

1.  Collision— Steamships  Meeting— Violation  of  Rules. 

The  Elphicke,  a  large  lake  steamer,  heavily  laden,  when  passing  down 
the  St  Clair  river  exchanged  signals  to  pass  port  to  port  with  the  Poe, 
then  about  a  mile  below,  coming  up  with  tows.  Shortly  after,  the 
Elphicke  passed  a  bend  In  the  river,  which  required  a  change  to  starboard 
of  about  six  points,  but  she  failed  to  port  her  helm  soon  enough  or  suffi- 
ciently, and  her  momentum  and  the  current  carried  her  too  far  to  the 
eastward,  and  into  the  course  of  the  Poe,  and  a  collision  resulted.  The 
Poe,  although  initiating  the  signal,  did  not  change  her  course,  as  re- 
quired by  rule  17  of  the  rules  for  navigating  the  Great  Lakes,  but  kept 
her  course  until  the  collision,  even  after  she  saw  that  the  Elphicke  was 
out  of  her  proper  position,  although  she  had  time  and  ample  room  to 
have  gone  to  starboard  sufficiently  to  have  prevented  the  collision.  Held, 
that  both  vessels  were  In  fault. 

Cross  Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Ohio. 
For  opinion  below,  see  115  Fed.  375. 

Harvey  D.  Goulder,  for  appellant. 
Herman  A.  Kelley,  for  appellee. 

Before    LURTON,    SEVERENS,    and    RICHARDS,    Circuit 
Judges. 

SEVERENS,  Circuit  Judge.     This  is  a  suit  in  admiralty,  in  which 
the  original  libel  was  filed  by  the  Pittsburgh  Steamship  Company, 
owners  of  the  steamship  General  O.  M.  Poe,  against  the  Mary  C. 
Elphicke,  a   steamship  belonging  to  the   Federal   Steamship   Com- 
pany, to   recover  damages  arising  from  a  collision  between  those 
vessels  in  the  waters  of  the  St.  Clair  river  on  August  26,  1891.     The 
Federal  Steamship  Company  appeared  and  answered,  denying  the 
fault  of  the  Elphicke.    The  owners  of  the  Elphicke  also  filed  a  cross- 
libel  against  the  Poe  seeking  to  recover  the  damages  to  the  Elphicke 
resulting  from  the  collision.     The  owners  of  the  Poe  responded,  de- 
nying all  fault.     For  the  sake  of  brevity,  the  vessels  will  be  called 
by  the  names  just  given.     Proofs  were  taken,  and  upon  the  hear- 
ing before  the  District  Court  both  vessels  were  held  to  be  at  fault. 
A  decree  was  entered  dividing  the  damages,  which  were  about  $15,- 
000  to  each  vessel,  and  both  parties  have  appealed.     The  collision 
occurred  early  in  the  morning,  but  in  broad  daylight  and  clear  weather. 
The  Poe,  which  is  one  of  the  largest  vessels  on  the  Great  Lakes, 
was  going  up  the  river  on  a  voyage  from  Conneaut  to  Lake  Superior 
ports  with  two  large  steel  barges  in  tow  on  hawsers  of  800  to  1,000 
feet  each.    The  Elphicke,  a  vessel  almost  as  large  as  the  Poe,  was 
coming  down  loaded  with  6,000  tons  of  iron  ore.     While  the  Poe 
was  passing  the  lower  part  of  the  city  of  Port  Huron,  she  signaled 
the  Elphicke,  then  nearly  a  mile  up  the  river,  that  she  would  pass 
her  by  the  port  side,  to  which  the  Elphicke  assented.     The  naviga- 
ble channel  of  the  St.  Clair  between  the  places  from  which  the  sig- 
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nals  were  given  is  more  than  1,000  feet  wide,  and  the  current  about 
3  miles  per  hour.  Both  vessels  were  moving,  and  continued  to 
move,  at  full  speed.  At  a  point  a  little  above  where  the  collision 
occurred,  the  river,  which  has  been  coming  down  on  a  stretch  bear- 
ing east  of  south,  turns  to  the  west  of  south,  making  in  all  a  bend 
of  five  or  six  points  before  the  downward  reach  is  settled  on  a  new 
course.  The  Black  river  flows  into  the  concave  side  of  this  arc  of 
the  St.  Clair,  and  has,  to  some  extent,  filled  up  by  its  deposits  the 
channel  of  the  latter  river  opposite  to  and  for  some  distance  below 
their  junction,  thus  crowding  off  to  the  eastward  the  navigable  chan- 
nel of  the  St.  Clair.  Approximately  at  the  upper  end  of  the  east 
side  of  the  shoal  water  produced  by  this  sediment  is  a  gas  buoy, 
and  at  the  lower  end  a  black  stake,  to  mark  the  western  side  of  the 
channel  fit  for  vessels  of  deep  draught.  The  distance  across  the 
navigable  channel  to  the  eastward  from  the  gas  buoy  is  1,500  feet, 
and  from  the  stake  to  the  eastern  side  is  1,100  feet.  Respecting  the 
positions  and  movements  of  the  two  steamers  when  they  were  ap- 
proaching each  other,  the  evidence  is  somewhat  conflicting.  It  would 
be  of  no  profit  to  go  into  a  minute  detail  of  it.  But,  aided  by  the 
strong  probabilities  founded  on  facts  about  which  there  can  be  no 
dispute,  we  draw  from  the  evidence  the  following  conclusions : 

The  Elphicke,  on  coming  down  to  the  turn,  ported  her  helm  to 
go  about;  but  she  either  did  not  begin  to  port  soon  enough,  or  did 
not  turn  her  helm  sufficiently — we  cannot  say  which — to  overcome 
her  momentum  and  the  drift  of  the  current,  which  at  that  point  sets 
over  to  the  eastern  bank  of  the  river.     In  consequence  she  passed 
too  far  to  the  eastward  of  her  proper  course,  and  got  into  a  position 
dangerously  near  to  the  course  of  the  Poe,  which,  as  the  Elphicke 
should  have  seen  all  the  while,  was  not  being  changed.     Prudent 
navigation  required  her  first  to  keep  well  on  her  own  side  of  the 
channel,  and,  next,  if  she  had  failed  to  do  this,  to  recover  herself, 
and  get  out  of  the  track  of  danger.     It  is  true  that  one  of  two  meet- 
ing vessels  has  the  right  to  expect  that  the  other  will  do  her  duty, 
and  may  govern  her  own  course  in  that  expectation.    The  Victory 
and  The  Plymothian,  168  U.  S.  410,  426,  18  Sup.  Ct.  149,  42  L.  Ed. 
519.     But,  the  Elphicke  being  herself  at  fault  in  her  own  position, 
she  could  not  charge  the  Poe  with  the  entire  result  of  their  mutual 
faults,  provided  the  Poe  did  not  behave  wantonly,  which  is  not  claimed. 
The    Poe,  after  having  herself  given  the  passing  signal,  stood  up 
the  river  on  the  usual  course,  and  held  to  it  without  change  until 
ti\e  vessels  came  into  collision.     She  claims  that  she  was  near  the 
Canadian  shore.     If  that  were  so,  she  must  have  seen  the  sagging 
to  the  eastward  of  the  Elphicke  for  a  considerable  time  before  they 
came  together,  whereas  those  in  charge  of  the  Poe  say  they  did  not 
apprehend  any  danger  until  the  Elphicke  was  close  upon  them.     We 
are  satisfied  that  the  Poe  was  not  far  from  400  feet  from  the  shore, 
and  had  plenty  of  room  and  time  in  which  to  avoid  the  disaster  after 
the   danger  of  it  began  to  appear.     She  confesses  that  she  saw  the 
Elphicke  out  of  her  proper  place  and  taking  measures  to  right  her- 
self, but  that  she  depended  upon  the  Elphicke  to  retrieve  her  fault, 
and  refused  to  vary  her  own  course.     The  law  gives  no  countenance 
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to  such  perversity,  but,  on  the  other  hand,  exacts  of  each  vessel  that, 
notwithstanding  the  errors  of  the  other,  it  shall  to  the  end  do  all 
in  its  power  to  avoid  the  consequences  of  the  fault.  To  be  sure, 
it  is  lenient  to  a  mistake  committed  in  extremity,  but  it  has  no  ex- 
cuse for  relaxation  of  care  in  circumstances  which  should  reasonably 
excite  apprehension  of  collision,  when  there  is  time  and  opportunity 
to  avert  it.  The  down-bound  vessel  had  the  right  of  way.  Her 
navigation  was  more  difficult  than  that  of  the  vessel  breasting  the 
current.  The  Poe  had  taken  it  upon  herself  to  determine  the  man- 
ner of  passing,  notwithstanding  that  right  belonged  to  the  other 
vessel — rule  24 — and  thereby  assumed  an  added  burden  of  caution. 
We  do  not  excuse  the  Elphicke  for  getting  so  near  to  the  course  of 
the  Poe,  but  we  think  the  error  of  the  Elphicke  had  been  seen  by 
the  Poe  for  a  time  amply  sufficient  to  have  enabled  th6  latter  to 
have  gotten  clear  if  she  had  exercised  the  precaution  which  was  due 
in  such  circumstances. 

For  the  Poe  it  is  sought  to  establish  the  proposition  that  the 
Elphicke,  when  she  was  approaching,  and  when  she  struck  the  Poe, 
came  rapidly  out  of  her  course  on  a  wide  angle  to  the  course  of 
the  latter ;  but  this  seems  to  us  most  improbable,  and  we  agree  with 
the  District  Judge  in  believing  that  the  vessels  were  approaching 
each  other  nearly  end  on,  and  that  they  were  under  the  operation  of 
rule  17  of  the  rules  for  navigating  the  Great  Lakes,  which  provides 
that,  "when  two  steam  vessels  are  meeting  end  on,  or  nearly  end 
on,  scj  as  to  involve  risk  of  collision,  each  shall  alter  her  course  to 
starboard,  so  that  each  shall  pass  on  the  port  side  of  the  other." 
The  Elphicke  was  altering  her  course  to  starboard,  and,  if  the  Poe 
had  only  slightly  altered  her  course,  we  have  little  doubt  the  dis- 
aster would  have  been  avoided.  Their  courses,  when  they  came  to- 
gether, were  almost  parallel,  and  less  than  the  width  of  either  of  them 
apart.  The  Poe  had  plenty  of  room  to  make  the  proper  maneuver. 
We  think  she  was  rightly  adjudged  to  share  the  consequences  which 
ensued  from  her  failure  to  make  it. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 
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CLEMENT  v.  METROPOLITAN  WEST  SIDE  EL.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  942. 

L  Navigable  Waters— Obstructions  to  Navigation— Bridges. 

A  bridge  across  a  navigable  stream  is  an  obstruction  to  navigation  tol- 
erated only  because  of  necessity  and  the  convenience  of  commerce  on 
land,  and,  the  right  of  navigation  being  paramount,  it  is  incumbent  on 
the  owner  of  the  bridge  to  so  construct  it  that  it  may  be  readily  opened 
to  permit  the  passage  of  vessels,  to  place  it  in  charge  of  persons  compe- 
tent to  operate  it,  and  to  equip  it  with  lights  and  signals  giving  warning 
of  its  position  in  opening  and  closing,  and  to  give  timely  warning  to  ap- 
proaching vessels  if  for  any  reason  it  cannot  be  opened.  A  vessel  hav- 
ing given  proper  signal  to  open  a  bridge,  and  prudently  proceeding  under 
slow  speed,  in  the  absence  of  proper  warning  to  the  contrary,  has  the 
right  to  presume  that  the  bridge  will  be  opened  in  time  for  passage,  and 
is  not  bound  to  stop  until  it  has  been  opened. 

2.  Same— Municipal  Regulations. 

The  ordinance  of  the  city  of  Chicago  requiring  the  commissioner  of 
public  works  to  provide  and  maintain  vessel  signals  on  all  bridges  over 
the  Chicago  river,  and  providing  that  it  shall  be  unlawful  for  any  vessel 
to  attempt  to  pass  a  bridge,  or  to  approach  nearer  than  the  end  of  the 
bridge  protection,  while  the  signals  are  up  or  the  bridge  is  opening  or 
closing,  as  that  the  same  may  be  injured,  applies  only  to  bridges  owned 
by  the  city,  and  is  for  their  protection,  and  does  not  affect  the  rights 
of  vessels  with  respect  to  private  bridges,  nor  determine  what  shall  be 
prudent  navigation. 

8.  8amb— Failure  to  Open  Bridge— Liability  of  Owner  for  Injury  to 
Vessel. 

A  steamer  254  feet  long  was  proceeding  up  the  Chicago  river  at  night, 
at  a  slow  speed,  which  enabled  her  to  stop  within  her  length.  She 
passed  through  a  number  of  bridges,  and  gave  timely  signal  for  the 
opening  of  a  private  bridge  owned  by  defendant,  an  elevated  railway 
company,  which  was  raised  by  electrical  machinery.  As  sne  entered  the 
draw  of  the  next  bridge  below,  which  was  135  feet  distant,  it  was  seen 
that  defendant's  bridge  was  not  opening,  although  no  warning  of  such 
fact  had  been  given,  and  the  vessel  was  immediately  started  full  speed 
astern,  but  could  not  be  entirely  stopped  until  she  struck  the  bridge  and 
was  injured.  Held,  that  the  vessel  was  not  in  fault,  and  that  the  burden 
rested  on  defendant  to  excuse  its  failure  to  perform  its  duty  to  open  the 
bridge;  that  in  the  absence  of  any  such  showing,  beyond  the  mere  state- 
ment that  the  bridge  could  not  be  opened,  defendant  was  liable  for  the 
Injury. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 
In  Admiralty. 

This  is  a  libel  in  personam  by  the  appellant  to  recover  damages  sustained 
by  the  steamer  F.  H.  Prince  in  consequence  of  her  collision  with  the  railway 
bridge  of  the  appellee,  respondent  below,  which  spans  the  South  Branch  of  the 
Chicago  river.  This  bridge  is  known  as  a  "Schurzer  Roller  Lift  Bridge," 
connecting  the  tracks  of  the  elevated  railway  of  the  appellee  on  the  east  and 
west  sides  of  the  river,  and  is  used  exclusively  for  the  passage  of  elevated 
trains.  The  bridge  breaks  in  the  middle  and  the  two  halves  are  raised  by 
electricity  and  lowered  by  gravitation.  Near  the  center  of  the  bridge,  upon 
four  steel  towers  each  about  eight  feet  high,  are  four  red  lights  for  use  in  the 
nighttime,  and  four  red  disks  for  use  in  the  daytime,  two  of  each  being  on 

1 3.  See  Navigable  Waters,  vol.  37,  Cent.  Dig.  §  96. 
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the  sooth  side  and  two  upon  the  north.  It  is  the  doty  of  the  operator  or  bridge 
tender,  when  the  bridge  is  about  to  be  opened,  by  some  mechanical  arrange- 
ment to  turn  in  the  nighttime  the  red  lights  to  one  side  away  from  the  river, 
and  in  the  daytime  in  a  similar  manner  to  turn  the  disk.  The  bridge  is 
locked  in  the  middle  by  sliding  bolts,  and  these  bolts,  as  well  as  the  signals, 
the  locks,  and  the  opening  and  closing  of  the  bridge,  are  controlled  from  the 
west  tower.  When  the  bridge  is  about  to  be  opened  the  west  towerman  signals 
to  the  east  towerman  to  throw  the  track  switches  and  signals  to  warn  ap- 
proaching trains  from  the  east.  When  these  switches  and  signals  have  been 
thrown  to  "danger,"  the  east  towerman  signals  the  fact  to  the  west  towerman, 
who  then  draws  the  bolts,  thereby  unlocking  the  bridge,  turns  the  signal 
lights  or  disks,  and  raises  the  west  half  of  the  bridge,  the  other  half  being 
raised  by  the  east  towerman.  This  bridge  was  located  from  125  to  135  feet 
south  of  the  Jackson  street  bridge.  There  are  bridges  north  of  Jackson  street 
at  Washington,  Adams,  and  Madison  streets,  but  at  what  distance  apart  is 
not  stated  in  the  record,  but  concededly  at  a  much  greater  distance,  certainly 
not  less  than  400  feet 

About  1  o'clock  in  the  morning  of  July  16,  1899,  the  steamer  F.  H.  Prince 
left  her  dock  at  or  near  Washington  street  bridge,  and  proceeded  south  under 
steam  up  the  South  Branch  of  the  Chicago  river  at  a  speed  of  from  two  to 
three  miles  an  hour,  her  engine  being  set  at  a  "dead  slow  check,"  passing 
safely  through  the  Washington,  Madison,  and  Adams  street  bridges.  She 
was  properly  manned,  and  was  in  command  of  her  captain,  an  experienced 
mariner,  who  occupied  his  proper  position  on  the  pilot  house,  the  first  mate 
and  a  mariner  being  forward  on  the  lookout.  The  steamer  was  254  feet  in 
length,  and  at  the  speed  at  which  she  was  going  could  stop  In  a  distance 
equal  to  her  length.  At  Adams  street  bridge  the  captain  signaled  for  the 
Jackson  street  bridge,  and,  according  to  the  testimony  of  the  bridge  tender 
in  the  west  tower,  when  150  feet  north  of  Jackson  street  bridge  signaled  for 
the  opening  of  the  Metropolitan  bridge,  and  the  bridge  tender  attempted  to 
open  the  bridge.  At  this  time  the  red  lights  on  the  Metropolitan  bridge  were 
exhibited.  There  is  some  contradiction  in  the  evidence,  however,  whether 
when  the  steamer  was  passing  the  draw  of  the  Jackson  street  bridge  more 
than  one  red  light  was  exhibited;  but  the  fact  is  perhaps  inconsequential, 
and  the  record  does  not  disclose  how  those  lights  were  operated.  As  the 
steamer  entered  the  draw  at  the  Jackson  street  bridge  the  master  of  the 
steamer  observed  that  the  Metropolitan  bridge  was  not  opening,  and  he 
thereupon  signaled  the  engineer  to  stop,,  and  immediately  signaled  him  to 
back  and  back  strong;  but  before  the  headway  of  the  vessel  could  be  entirely 
checked  she  came  into  collision  with  the  bridge,  her  bow  passing  some  fifty 
feet  under  the  bridge,  which  carried  away  her  mast  and  the  pilot  house. 
The  west  towerman  testified  that  he  undertook  to  open  the  bridge,  but  was 
unable  to  do  so,  as  the  "locks  would  not  work."  There  was,  however,  no  ex- 
planation of  the  cause,  and  no  signal  or  warning  to  the  approaching  boat 
was  given  with  respect  to  the  difficulty,  otherwise  than  by  the  red  signal  light 
or  lights  upon  the  bridge. 

An  ordinance  of  the  city  of  Chicago  pleaded  by  the  respondent  below  in- 
structs the  commissioner  of  public  works  to  provide  and  maintain  at  the 
several  bridges  over  the  Chicago  river  and  its  branches,  in  the  best  and  most 
practicable  manner,  vessel  signals  as  required  by  the  article,  the  signal  for 
the  nighttime  to  be  a  red  lantern  of  such  size  and  so  placed  and  arranged 
when  elevated  as  to  be  easily  seen  up  and  down  the  river  and  street  It 
further  provides  as  follows:  "It  shall  be  unlawful  for  the  owner  or  owners, 
officers  or  officer,  or  other  person  or  persons  in  charge  of  any  vessel  or  vessels 
navigating  the  Chicago  river  or  its  branches  or  any  part  thereof,  to  attempt 
to  pass  any  of  the  bridges  over  the  said  river  or  its  branches  while  said  signal 
or  signals  are  up  or  elevated,  or  to  approach  nearer  than  the  end  of  the 
bridge  protection  to  any  of  said  bridges  at  such  times,  as  that  the  same  may 
be  injured  or  damaged,  or  while  the  said  bridges,  or  any  of  them,  may  be 
opening  or  closing." 

Charles  A.  Munroe,  for  appellant. 
Addison  G.  Gardner,  for  appellee. 
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Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  A 
bridge  spanning  a  navigable  river  is  an  obstruction  to  navigation 
tolerated  because  of  necessity  and  convenience  to  commerce  up- 
on land.  Such  a  structure  must  be  so  maintained  and  operated 
that  navigation  may  not  be  impeded  more  than  is  absolutely  nec- 
essary, the  right  of  navigation  being  paramount.  It  is  incumbent 
upon  the  owner  that  the  bridge  be  so  constructed  that  it  may  be 
readily  opened  to  admit  the  passage  of  craft,  and  maintained  in 
suitable  condition  thereto.  It  is  also  his  duty  to  place  in  charge 
those  who  are  competent  to  operate  the  bridge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  vessels,  and  for  the  perform- 
ance of  such  delegated  duty  he  is  responsible.  It  is  also  his  duty  to 
equip  the  bridge  with  proper  lights  giving  warning  of  the  position  of 
the  bridge  and  of  its  opening  and  closing.  If  for  any  reason  the  bridge 
cannot  be  opened,  proper  signals  should  be  given  to  that  effect,  such 
as  will  warn  the  approaching  vessel  in  time  to  heave  to.  A  vessel, 
having  given  proper  signal  to  open  the  bridge  and  prudently  proceed- 
ing under  slow  speed,  has,  in  the  absence  of  proper  warning,  the  right 
to  assume  that  the  bridge  will  be  timely  opened  for  passage.  She  is 
not  bound  to  heave  to  until  the  bridge  has  been  swung  or  raised  and 
locked,  and  to  critically  examine  the  situation  before  proceeding  (City 
of  Chicago  v.  Mullen,  54  C.  C.  A.  94, 116  Fed.  292),  but  may  carefully 
proceed  at  slow  speed  upon  the  assumption  that  the  bridge  will  open 
in  response  to  the  signal,  and  may  so  proceed  until  such  time  as  it  ap- 
pears by  proper  warning,  or  in  reasonable  view  of  the  situation,  that 
the  bridge  will  not  be  opened  (Manistee  Lumber  Company  v.  City 
of  Chicago  [D.  C]  44  Fed.  87;  Central  Railroad  Company  of  New 
Jersey  v.  Pennsylvania  Railroad  Company,  8  C.  C.  A.  86,  59  Fed. 
192),  when  it  becomes  the  duty  of  the  vessel,  if  possible,  to  stop,  and, 
if  necessary,  to  go  astern. 

We  do  not  think  that  the  ordinance  of  the  city  controls  the  situation. 
We  do  not  doubt  the  power  of  the  city  to  regulate  the  local  usages 
of  navigation,  or  that  every  vessel  is  bound  to  take  notice  of  them  and 
conform  to  them  so  far  as  they  are  reasonable  and  do  not  conflict 
with  any  law  of  Congress  regulating  commerce  or  with  the  general 
admiralty  jurisdiction  conferred  upon  the  courts  of  the  United  States. 
The  Brig  James  Gray  v.  The  Ship  John  Fraser,  21  How.  184,  16  L. 
Ed.  106;  Escanaba  Company  v.  Chicago,  107  U.  S.  678,  2  Sup.  Ct. 
185,  27  L.  Ed.  442;  Gulf,  Colorado  &  Santa  Fe  Railroad  Company  v. 
Hefley,  158  U.  S.  98,  104,  15  Sup.  Ct.  802,  39  L.  Ed.  910;  Hennington 
v.  Georgia,  163  U.  S.  299,  311,  16  Sup.  Ct.  1086,  41  L.  Ed.  166;  City 
of  Chicago  v.  Mullen,  supra.  It  is  apparent  that  this  ordinance  was 
enacted  for  the  protection  of  city  bridges,  and  has  reference  only  to 
the  bridges  owned  by  the  municipality,  the  duty  of  maintaining  lights 
being  imposed  upon  the  commissioner  of  public  works.  We  need  not 
consider  whether  the  provision  of  the  ordinance  that  vessels  shall  ap- 
proach no  nearer  than  the  bridge  protection  while  the  danger  signal 
is  up,  or  while  the  bridge  may  be  opening  and  closing,  is  reasonable. 
This  ordinance  can  have  no  reference  to  the  bridge  in  question,  for  it 
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had  no  bridge  protection;  the  ordinance  manifestly  applying  to  the 
bridges  then  owned  and  in  use  by  the  city  and  not  to  private  bridges. 
The  ordinance  does  not,  if  the  city  had  the  right  so  to  order,  determine 
what  shall  be  prudent  navigation.  It  did  have  the  right  to  impose 
such  reasonable  condition  as  would  prevent  injury  to  its  bridges. 
The  question  is,  therefore,  so  far  as  the  respondent  is  concerned, 
whether  it  was  negligent  in  any  duty  owing  to  the  vessel,  and,  so  far 
as  the  vessel  is  concerned,  whether  she  observed  the  proper  rules  of 
navigation,  and  whether  she  was  negligent  in  placing  herself  in  such 
position  that  collision  with  the  unopened  bridge  would  necessarily  re- 
sult. 

With  respect  to  the  bridge,  the  signals  maintained  were  appropriate 
signals  to  indicate  the  location  of  the  bridge,  and  possibly  the  manner 
in  which  the  signals  were  designed  to  be  operated  was  proper  and 
sufficient,  under  ordinary  circumstances,  to  indicate  an  open  or  closed 
bridge.  On  the  occasion  in  question  the  bridge  could  not  be  opened ; 
but  we  are  left  in  the  dark  with  respect  to  the  cause.  The  answer  in- 
forms us  that  the  bridge  could  not  be  opened,  but  gives  no  reason, 
nor  does  it  inform  the  court  why  the  respondent  was  not  able  to  per- 
form the  duty  which  it  owed  to  the  on-coming  vessel.  It  was  in- 
cumbent upon  the  appellee  by  his  answer  to  set  forth  specifically  for 
the  information  of  the  court  the  facts  which  prevented  compliance 
with  duty  and  which  would  excuse  nonperformance,  by  alleging  ex- 
culpatory facts,  if  any,  showing  that  inability  to  perform  a  known  duty 
arose  from  no  neglect  of  its  own.  This  has  not  been  done  either  by 
its  answer  or  by  the  evidence  of  its  towermen  in  charge.  We  are 
simply  informed  that  the  towerman  was  unable  to  open  the  bridge, 
and  the  counsel  for  the  respondent  below  objected  successfully  to  any 
statement  by  the  towerman — called  by  the  libelant — of  the  reason 
that  he  could  not  open  it  or  of  the  difficulty  with  the  bridge,  and  the 
towerman  contents  himself  with  saying  that  he  could  not  open  the 
bridge  himself;  leaving  the  implication  either  of  inability  in  himself 
or  of  some  defect  which  the  respondent  did  not  wish  disclosed.  The 
facts  touching  the  bridge  were  peculiarly  within  the  knowledge  of  the 
respondent  and  its  agents,  and  it  was  its  duty  to  fully  explain  the  situa- 
tion and  to  absolve  itself  of  blame,  and  that  burden  cannot  be  cast 
upon  the  libelant.  Failing  to  raise  the  bridge  promptly  when  it  had 
ample  notice  of  the  approach  of  the  vessel,  the  respondent  must  be 
held  guilty  of  neglect  of  duty.  Failing  to  show  that  the  delay  was 
unavoidable,  the  presumption  of  negligence  attaches,  which  it  was  its 
duty  to  overcome.  And  again,  when  the  bridge  tender  found  that  the 
bridge  would  not  open — and  that  was  when  the  vessel  was  150  feet 
north  of  Jackson  street  bridge  and  at  least  300  feet  away — in  view 
of  the  situation  we  think  it  was  the  duty  of  the  respondent  to  provide, 
and  of  the  bridge  tenders  to  give,  some  sort  of  warning  signal  that 
would  timely  notify  the  vessel  of  the  difficulty  and  of  the  danger  that 
was  imminent,  of  which  she  could  not  otherwise  be  informed.  We 
cannot  hold  the  respondent  absolved  of  fault. 

Was  the  vessel  in  fault?  She  was  proceeding  under  slow  speed, 
sufficient  only  to  give  steerageway.  She  was  approaching  a  bridge 
operated  by  electricity,  and  one  that  was  raised  quickly.     She  gave 
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the  proper  signal  when  150  feet  north  of  the  Jackson  street  bridge  and 
at  least  300  feet  away.  Upon  entering  the  draw  of  that  bridge  the 
master  discovered  that  the  Metropolitan  bridge  was  not  opening.  He 
at  once  ordered  the  engine  stopped  and  then  reversed  at  full  speed. 
The  vessel  could  not  stop,  even  at  that  slow  speed,  in  less  than  its 
length  of  254  feet.  The  master  did  all  that  he  could  under  the  circum- 
stances to  avoid  a  collision  brought  about  through  failure  of  the  re- 
spondent to  perform  its  duty. 

We  think  the  court  erred  in  its  decree.  It  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  a  direction  to  the  District 
Court  to  pronounce  for  the  libelant  for  the  damages  sustained  by  the 
vesseL 


(123  Fed.  275.) 

CRAWFORD  v.  AMERICAN  STEEL  &  WIRE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  6,  1903.) 

No.  105. 

f.  Accident  to  Employe— Assumption  of  Risk— Instruction. 

Plaintiff's  Intestate  was  employed  by  defendant  to  remove  such  of  the 
sheets  of  Iron  constituting  the  roof  of  a  building  as  were  sound  enough 
to  be  used  on  another  building,  the  roof  being  convex  In  shape,  except 
for  a  space  In  the  center,  he  knowing  the  size  of  the  sheets,  and  that  if 
one  gave  way  he  would  fall  through,  unless  he  resorted  to  some  expedient 
for  safety,  and  also  knowing  that  some  of  the  sheets  were  not  In  good 
condition,  so  that  he  could  not  fail  to  understand  that  snow  might  be 
an  element  of  danger.  Held,  In  an  action  for  his  death,  a  sheet  having 
broken,  and  he  having  fallen  through,  that  an  Instruction  that,  If  no 
time  was  fixed  as  to  when  he  should  commence  or  finish  the  work,  and 
snow  was  on  the  roof  when  he  was  employed,  or  fell  after  his  employ- 
ment, and  he  thereafter  commenced  the  work  without  any  direction,  he 
assumed  the  risk  from  the  presence  of  the  snow,  was  proper,  it  not  being 
necessary  to  qualify  it  by  the  condition,  If  he  knew  the  presence  of  the 
snow  was  likely  to  increase  the  risk,  as  it  was  indisputable  that  he  did 
know  It. 
a  Same. 

An  instruction,  in  an  action  for  death  of  one  from  falling  through  a 
sheet-iron  roof,  the  sound  sheets  of  which  he  was  employed  to  remove, 
that  the  jury  had  a  right  to  find,  from  the  location  of  a  rope  hanging 
down  through  the  place  where  he  fell,  and  from  the  marks  on  his  hands, 
that  he  went  over  the  snow  with  a  rope  in  his  hands  for  the  purpose 
of  protecting  himself  from  falling  through  the  roof;  and,  if  they  so 
found,  it  was  their  duty  to  find  he  realized  and  appreciated  the  danger, 
and  defendant  was  not  chargeable  with  the  consequence  of  his  failure 
to  maintain  himself  by  means  of  the  rope  he  thus  relied  on — is  proper, 
It  not  being  to  the  effect  that  the  mere  fact  that  an  employ^  Is  aware  he 
is  entering  on  a  dangerous  undertaking  Implies  his  consent  to  assume  the 
risks  incident  to  it,  but  that  when  an  em  ploy  6  appreciates  the  particular 
nature  of  the  risk,  and  choses  to  encounter  it  with  a  certain  appliance 
only,  he  assumes  the  risk  of  the  insuflJciency  of  the  appliance. 
8.  Sake- Dutt  of  Master— Furnishing  Means  for  Work— Instructions. 

The  court  having  instructed  in  regard  to  the  general  duty  of  an  em- 
ployer towards  an  employ^,  an  instruction,  given  with  reference  to  the 
defense  that  the  employ^  was  aware  of  the  risk  and  had  himself  se- 
lected the  instrumentalities  for  doing  it,  that  it  was  the  duty  of  the  em- 


^  1.  Assumption  of  risks  incident  to  employment,  see  note  to  Deere  &  Co. 
r.  Bock  Island  Plow  Co.,  28  a  C.  A.  314. 
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ployer  to  furnish  the  employ^  with  such  instrumentalities  as  he  called 
for,  and  that  If  he  did  not  call  for  such  means  to  the  extent  that  would 
make  his  doing  the  work  safe  the  fault  was  his,  is  proper. 
4  Same— Implied  Assumption  of  Risk. 

Where  an  em  ploy  6  is  an  adult  of  ordinary  intelligence,  he  impliedly 
assumes  all  the  ordinary  risks  incident  to  the  employment — not  only  those 
known  to  him,  but  also  those  readily  discernible;  but  not  nonobvlous  or 
latent  risks,  in  the  absence  of  instruction  or  information  in  respect  to 
them. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

F.  E.  Smith,  for  plaintiff  in  error. 
Richard  L.  Hand,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  plaintiff 
in  the  court  below  to  review  a  judgment  entered  upon  the  verdict  of 
a  jury.  The  action  was  brought  by  the  administratrix  of  John  Craw- 
ford to  recover  damages  for  the  death  of  the  intestate  by  the  alleged 
negligence  of  the  defendant. 

The  evidence  at  the  trial  showed  that  the  intestate  had  been  in  the 
employ  of  the  defendant  at  the  Crown  Point  Furnace  from  October, 
1899,  until  shortly  before  the  day  in  March,  1900,  upon  which  he  met 
his  death,  doing  general  work  assisting  the  other  mechanics  as  a 
handy  man,  including  the  patching  of  the  roofs  of  the  buildings.  He 
was  killed  by  falling  through  the  roof  of  casting  house  No.  1,  where 
he  had  been  removing  the  sheets  of  corrugated  iron  covering  the 
roof.  In  December,  1899,  the  roof  was  in  a  dilapidated  condition, 
some  of  the  sheets  being  gone,  and  some  rusted  and  full  of  holes, 
and  was  then  partly  repaired  and  the  missing  sheets  replaced.  In 
March,  1900,  the  defendant  concluded  to  remove  from  the  roof  such 
of  the  sheets  as  were  in  good  condition,  and  replace  them  upon  the 
roof  of  another  building  which  needed  repairing.  For  a  short  time 
previous  to  the  day  of  the  accident,  Crawford  had  not  been  in  the 
employ  of  the  defendant.  On  Friday,  March  16th,  the  superintend- 
ent of  the  defendant,  at  the  suggestion  of  the  foreman,  sent  for  Craw- 
ford, with  a  view  of  employing  him  to  do  the  work  of  removing  and 
replacing  the  sheets.  There  was  a  discrepancy  upon  the  trial  between 
the  testimony  of  the  superintendent  and  that  of  the  foreman  as  to 
the  purport  of  the  interview  which  ensued  between  them  and  Craw- 
ford. According  to  the  testimony  of  the  superintendent,  he  told 
Crawford  that  the  roof  was  bad,  and  that  it  could  not  be  touched 
until  the  snow  then  on  it  was  gone;  that  he  could  go  over  and  ex- 
amine it,  and  report  whether  he  desired  the  job,  and  give  an  estimate 
of  the  time  it  would  take,  the  equipment  of  tools,  clamps,  and  any- 
thing needed  for  his  safety ;  that  Crawford  examined  the  building  and 
reported,  telling  him  he  was  willing  to  assume  the  risk,  and  giving 
him  a  written  memorandum  of  the  safety  devices  he  required;  and 
that  he  then  gave  him  an  order  for  the  appliances,  including  a  rope, 

f  4.  See  Master  and  Servant,  vol.  34,  Gent  Dig.  $§  610,  612. 
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block  and  tackle,  ladder,  and  belt  rings.  The  foreman  testified  that 
he  sent  for  Crawford,  told  him  what  was  to  be  done,  that  only  the 
sheets  were  to  be  taken  off  that  were  in  good  condition,  and  asked 
him  if  he  had  ever  done  any  of  that  work  before,  and,  upon  his  reply- 
ing that  he  had,  asked  him  if  he  would  do  the  job,  and  he  said  he 
would ;  that  he  told  him  what  the  wages  would  be,  and  that  he  could 
have  all  the  ropes,  ladders,  and  planks  that  he  wanted ;  that  no  speci- 
fied time  was  fixed  when  the  work  was  to  begin,  but  Crawford 
said  he  would  start  doing  it  the  next  morning.  The  evidence  was 
conflicting  as  to  whether  the  condition  of  the  roof  could  be  seen 
from  the  inside  of  the  building  or  not.  In  accepting  the  job,  Craw- 
ford asked  that  a  man  named  Woods  be  assigned  to  assist  him.  The 
equipment  which  he  asked  for  was  supplied  him,  and  Woods  was  de- 
tailed to  assist  him.  When  the  roof  had  been  patched  previously, 
a  plank  staging  had  been  constructed  underneath  for  the  safety  of 
the  men  in  the  event  of  their  breaking  through.  There  was  some 
discrepancy  in  the  testimony  as  to  whether  Crawford  began  work 
on  the  following  Saturday,  or  on  Monday.  During  Saturday  consid- 
erable snow  fell  upon  the  roof.  The  accident  happened  late  in  the 
afternoon  on  Monday.  Woods  left  the  roof  about  half  past  5,  and 
was  gone  about  20  minutes.  When  he  returned  he  found  Crawford's 
body  lying  on  the  floor  of  the  casting  house,  about  40  feet  below 
a  hole  in  the  roof.  There  was  a  broken  sheet  of  iron  in  the  roof,  and 
a  rope  hung  through  the  opening,  to  one  end  of  which  was  attached 
a  belt. 

The  trial  judge  left  the  case  to  the  jury,  under  appropriate  instruc- 
tions respecting  the  obligations  of  a  master  to  his  servant,  and  the 
effect  of  contributory  negligence  on  the  part  of  the  servant.  He  left 
it  to  them  to  decide  whether  the  defendant  had  furnished  Crawford 
with  fit  and  suitable  appliances  for  doing  the  work,  in  view  of  the 
condition  of  the  roof  at  the  time,  and  instructed  them  that  if  they 
believed  the  testimony  of  defendant's  superintendent  they  were  to 
conclude  that  Crawford  assumed  the  risks.  In  respect  to  contribu- 
tory negligence  he  instructed  them  that,  if  they  found  the  version  of 
the  superintendent  not  to  be  the  correct  one,  still  it  would  be  for 
them  to  say  whether,  in  the  circumstances  of  the  case,  Crawford's 
conduct  was  free  from  fault,  because  they  were  to  bear  in  mind  that 
he  had  been  employed  there  some  time  before,  and  had  been  about 
there  for  some  time  previous  to  the  accident ;  and  if  they  found  that 
he  knew  of  the  condition  of  this  roof,  or  that  he  ought  to  have  known 
that  it  was  an  unsafe  place  for  him  to  go  without  other  appliances  than 
the  rope,  they  could  well  come  to  the  conclusion  that  it  was  fault 
on  his  part  to  be  there,  and,  if  so,  the  defendant  would  be  entitled 
to  a  verdict. 

The  principal  assignments  of  error  are  based  upon  exceptions  to 
instructions  given  to  the  jury  at  the  instance  of  the  defendant.  These 
instructions  were  as  follows: 

"First  If  sdow  was  on  the  roof  when  Crawford  was  employed  to  remove 
the  pieces  of  roofing  that  were  good,  no  time  being  fixed  in  the  contract  of 
employment  as  to  when  he  should  begin  or  finish  the  work,  and  the  existence 
of  snow  upon  It  Increased  the  risk  of  doing  work  upon  it,  Crawford  assumed 
that  risk,  whatever  It  was. 
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"Second.  If  snow  came  upon  the  roof  after  the  employment  of  Crawford, 
and  he  proceeded  to  do  the  work  after  It  fell,  without  any  direction  as  to 
when  he  should  begin  or  complete  the  work,  he  did  so  voluntarily,  and,  what- 
ever risk  arose  from  the  existence  of  the  snow  upon  the  roof  at  the  time 
Crawford  was  injured,  he  assumed. 

'Third.  The  Jury  had  a  right  to  find  from  the  change  in  the  location  of  the 
rope  after  Woods  came  down,  from  the  fact  that  the  rope  was,  after  the 
accident,  hanging  down  through  the  place  where  Crawford  fell,  and  from  the 
marks  that  existed  on  his  hands  after  he  fell,  that  he  went  over  the  snow 
with  the  rope  in  his  hands  for  the  purpose  of  protecting  himself  from  break- 
ing through  the  roof. 

"Fourth.  If  the  jury  do  so  find  from  the  facts,  it  is  their  duty  to  find  he 
realized  and  appreciated  the  danger,  and  the  defendant  is  not  chargeable 
with  the  consequences  of  his  failure  to  maintain  himself  by  means  of  the 
rope  he  thus  relied  upon." 

"Sixth.  It  was  the  duty  of  defendant  to  furnish  Crawford  with  such  in- 
strumentalities by  way  of  ropes,  ladders,  and  planks  as  he  called  for,  and  if 
he  did  not  call  for  such  means  in  the  way  of  ropes,  ladders,  and  planks  to 
the  extent  that  would  make  his  doing  the  work  safe,  the  fault  was  his." 

"Eighth.  That  the  defendant  had  the  right  to  rely  upon  Crawford's  asser- 
tion of  his  experience  and  knowledge,  and  upon  his  judgment  as  to  the  means 
required  for  the  performance  of  the  work  of  removing  the  plate  from  the 
roof  in  safety,  if  he  did  so  assert.  If  the  jury  find  that  he  did  so  assert,  and 
they  also  find  his  judgment  was  at  fault,  and  that  he  did  not  ask  for  the 
requisite  means  to  remove  the  plates,  the  defendant  is  not  responsible  for  the 
consequences  as  long  as  the  things  asked  for  by  him  were  furnished  by  the 
defendant." 

The  first  and  second  instructions  were  obviously  correct,  and  it  is 
difficult  to  understand  how  they  can  be  fairly  criticised.  The  roof 
upon  which  Crawford's  work  was  to  be  done  was  convex  in  shape, 
except  for  a  space  in  the  center,  and  consequently  the  presence  of 
snow  upon  the  convex  part  would  inevitably  increase  the  chances 
of  his  slipping  and  falling,  and  might  conceal  the  apparent  condition 
of  the  sheets,  and  thereby  increase  the  risk  of  his  breaking  through 
in  a  weak  or  defective  place.  It  was  patent  to  any  person  of  com- 
mon intelligence  that,  although  the  snow  could  not  add  to  the  risk 
of  falling  through  a  secure  roof,  it  would  add  to  the  risk  of  falling 
through  a  weak  one.  He  knew  the  size  of  the  sheets,  and  knew  that 
if  one  gave  away  he  would  fall  through  the  roof,  unless  he  resorted 
to  some  expedient  for  safety.  He  knew  that  some  of  the  sheets 
were  not  in  good  condition,  because  he  was  to  remove  only  those 
which  were  sound  enough  to  be  used  upon  another  roof.  Under 
these  circumstances  he  could  not  have  failed  to  understand  that  the 
snow  might  be  an  element  of  danger,  more  or  less  serious,  accord- 
ing to  the  strength  or  weakness  of  the  roof.  He  may  not  have  fully 
appreciated  the  extent  of  the  added  danger  of  breaking  through  the 
roof,  to  which  the  snow  exposed  him,  but,  as  he  was  aware  to  some 
extent  it  was  likely  to  increase  the  risk,  to  that  extent  he  was  bound 
to  take  it  into  account.  To  that  extent  the  law  presumes  that  he  con- 
sented to  assume  the  risk,  and  the  instruction  went  no  further  than 
to  so  advise  the  jury.  If  the  instruction  had  been  that,  if  Crawford 
knew  that  the  presence  of  snow  was  likely  to  increase  the  risk  of 
falling  through  the  roof,  he  assumed  the  added  risk,  it  would  have 
been  strictly  correct.  That  he  did  know  it  is  indisputable,  and  it  is 
of  no  consequence,  therefore,  that  the  instruction  was  not  qualified 
as  suggested. 
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The  third  and  fourth  instructions  were  based  upon  the  evidence 
which  tended  to  show  that  when  Crawford  fell  he  had  a  rope  in  his 
hands  for  the  purpose  of  protecting  himself  from  breaking  through 
the  roof.  It  is  not  urged  that  the  third  instruction  was  erroneous 
per  se,  but  it  is  urged  that,  in  conjunction  with  the  fourth  instruction, 
the  jury  were  advised  incorrectly.  The  argument  of  plaintiff  in  error 
upon  these  instructions  is  thus  presented  in  the  brief  of  counsel : 

"The  third  request  stated  that  If  Crawford  did  certain  things,  and  took 
certain  precautions  (as  to  which  there  was  no  dispute),  then  the  jury  might 
infer  that  he  was  guarding  against  the  danger  of  breaking  through  the  roof. 
This,  standing  alone,  might  have  been  unexceptionable,  but  the  matter  of  it 
was  carried  forward  into  the  next  request,  which  was  a  binding  instruction 
that  If  the  facts  were  as  assumed  in  the  third  request,  and  the  inference  was 
drawn  therefrom  which  it  suggested,  then,  as  a  matter  of  law,  Crawford 
realized  and  appreciated  the  danger,  and  defendant  was  not  liable." 

We  are  unable  to  appreciate  this  argument.  The  fourth  instruc- 
tion was  in  substance  this :  If  it  was  true  that  Crawford  knew  there 
was  danger  of  his  falling  through  the  roof,  and  chose  to  encounter 
that  danger  with  no  other  safety  appliances  than  a  rope,  he  assumed 
the  risk  of  the  insufficiency  of  that  appliance,  and  the  defendant  was 
not  responsible  for  the  consequences.  This  was  not  in  effect  an  in- 
struction that  the  mere  fact  that  an  employe  is  aware  that  he  is  enter- 
ing upon  a  dangerous  undertaking  implies  his  consent  to  assume 
the  risks  incident  to  it.  There  may  be  a  perception  of  danger  without 
knowledge  of  the  risks ;  but  when  an  employe  appreciates  the  particu- 
lar nature  of  the  risk  (as  in  this  case,  the  risk  of  falling  through  a  de- 
fective roof),  and  consents  to  face  it  upon  being  provided  with  certain 
appliances,  he  certainly  assumes  the  chances  that  these  appliances 
may  prove  insufficient. 

It  is  asserted  that  the  sixth  request  was  erroneous  because  it  un- 
duly limited  the  duty  of  the  defendant  to  furnish  safe,  suitable,  and 
sufficient  means  for  doing  the  work,  and  made  the  plaintiff  take  upon 
himself  a  part  of  the  burden  which  the  law  imposed  upon  the  defend- 
ant. The  fault  with  this  proposition  is  that  the  instruction  is  to  be 
considered  with  those  which  the  trial  judge  had  already  given  to  the 
jury,  and  not  as  an  isolated  proposition.  He  had  already  instructed 
them  in  regard  to  the  general  duty  of  an  employer  towards  an 
employe,  and  the  sixth  instruction  was  addressed  to  the  principal 
defense  which  had  been  litigated  upon  the  trial — the  defense  that 
Crawford  was  aware  of  the  risk  involved  in  the  work  for  which  he 
was  engaged,  and  had  himself  selected  the  instrumentalities  for  doing 
it.  The  same  observations  apply  to  the  exceptions  taken  to  the 
eighth  request. 

Viewing  the  instructions  in  their  entirety,  those  originally  given 
by  the  trial  judge  and  those  subsequently  given  at  the  request  of  the 
defendant,  we  think  there  was  no  error  in  them  of  which  the  plaintiff 
could  fairly  complain.  The  rule  of  implied  assumption  of  risk  has 
been  so  often  declared  that  it  is  quite  unnecessary  to  advert  to  the 
authorities.  Briefly  stated,  as  applicable  to  a  case  like  this,  where 
the  servant  was  an  adult  of  ordinary  intelligence,  it  is  this:  The 
servant  accepts  all  the  ordinary  risks  incidental  to  the  employment 
in  which  he  engages;   not  only  those  which  are  known  to  him,  but 
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also  those  which  are  readily  discernible.  He  is  presumed  to  have 
known  and  appreciated  all  such  risks  as  were  open  and  obvious  to 
ordinary  apprehension.  He  does  not  impliedly  agree  to  accept  non- 
obvious  or  latent  risks,  in  the  absence  of  instruction  or  information 
in  respect  to  them.  The  instructions  were  not  inconsistent  with  these 
principles. 

As  to  the  assignments  of  error  based  upon  the  exceptions  to  rul- 
ings upon  evidence,  it  suffices,  to  dispose  of  the  first,  that  the  court 
made  no  ruling,  so  far  as  appears  by  the  record ;  and  as  to  the  second, 
that,  although  the  question  addressed  to  the  witness  was  improper, 
the  answer  was  innocuous,  and  substituted  facts  for  matter  of  opinion 
or  legal  conclusion. 

In  conclusion,  it  is  proper  to  say  that  the  case  is  one  in  which 
we  should  be  reluctant  to  disturb  the  judgment.  It  may  be  that 
Crawford  entered  upon  the  employment  in  ignorance  of  all  its  risks, 
but  the  evidence  is  overwhelming  that  the  defendant  had  good  reason 
to  believe,  in  view  of  his  previous  experience  and  his  opportunity 
of  examination  before  he  accepted  the  job,  that  he  adequately  under- 
stood them.  The  defendant  then  placed  at  his  disposal  all  the  in- 
strumentalities and  appliances  which  he  required.  There  was  but 
little  more  than  a  scintilla  of  evidence  to  authorize  the  submission  of 
the  case  to  the  jury. 

The  judgment  is  affirmed. 


(128  Fed.  280.) 

KELLY  v.  FAHRNEY.* 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  931. 

L  Assumpsit— Defense  Admissible  under  General  Issue. 

In  an  action  of  assumpsit  defendant  may  show,  under  a  plea  of  the 
general  issue,  that  plaintiff  by  his  own  act  prevented  defendant  from  per- 
forming the  contract  sued  on,  and  the  fact  that  such  act  amounted  to  a 
fraud  does  not  require  it  to  be  specially  pleaded,  since  the  fraud  is  not 
of  the  essence  of  the  defense. 

8.  Contract— Action  for  Breach— Defenses. 

Plaintiff  and  defendant,  who  were  both  stockholders  In  a  corporation, 
entered  into  a  contract  by  which  defendant  agreed,  for  a  consideration 
to  be  rendered  by  plaintiff,  to  transfer  to  him  a  stipulated  amount  of 
stock  in  the  corporation.  All  the  stock  which  defendant  owned,  excepting 
two  shares,  had  been  obtained  from  plaintiff,  as  the  latter  knew,  and  tbe 
certificate  of  transfer  had  not  been  recorded  as  required  by  the  law  of  tbe 
state  where  the  corporation  was  organized,  which  provided  that  unless 
so  recorded,  the  transfer  should  be  void  as  against  creditors.  Held*  that 
proof  that  plaintiff,  before  he  became  entitled  to  the  stock  under  the  con- 
tract, procured  an  action  to  be  brought  against  himself  by  a  creditor,  and 
all  tbe  stock  owned  by  defendant,  except  the  two  shares,  to  be  attached 
and  sold  to  pay  his  own  debt,  constituted  a  good  defense  to  an  action  by 
plaintiff  for  failure  to  deliver  the  stock  under  the  contract. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  is  an  action  In  assumpsit  upon  an  alleged  verbal  agreement  made  I>e- 
cember  26,  1897,  between  two  members  of  a  corporation,  by  which  the  plain- 

*  Rehearing  denied  May  6,  1903. 
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tiff  in  error,  the  secretary  of  the  company,  undertook  to  place  on  the  market 
$100,000  of  the  second  mortgage  bonds  of  the  company,  and  the  defendant 
agreed,  in  case  he  should  so  do,  to  assign  him  $110,000  of  the  par  value  of 
the  capital  stock  of  the  company.  The  defendant  (the  defendant  in  error 
here)  pleaded  the  general  issue,  and  there  was  a  verdict  for  the  defendant, 
from  which  the  plaintiff  appealed. 

The  White  Cliffs  Portland  Cement  &  Chalk  Company  was  a  corporation  of 
the  state  of  Arkansas,  with  stock  amounting  to  $1,000,000  in  shares  of  $25 
each,  the  number  of  shares  being  40,000.  Of  the  shares  originally  issued  to 
the  plaintiff  he  assigned  11,500  shares  to  the  defendant  as  a  bonus  on  the 
purchase  by  him  of  the  first  mortgage  bonds  of  the  company;  but  no  cer- 
tificate of  the  transfer  of  stock  was  deposited  with  the  county  clerk  of  the 
county  court  of  the  county  in  which  the  company  transacted  its  business,  as 
required  by  the  laws  of  the  state  of  Arkansas.  At  the  time  of  the  alleged 
agreement  the  defendant  was  the  owner  of  but  2  shares.  Of  the  remaining 
shares,  10,420  had  been  transferred  to  his  brother  William  H.  Fahrney,  and 
the  remainder  to  others.  Whether  any  such  agreement  was  in  fact  made  was 
a  disputed  question  at  the  trial,  and  was  submitted  to  the  determination  of 
the  jury;  and  touching  that  no  complaint  is  made. 

The  errors  assigned  are  as  follows: 

(1)  The  court  erred  in  permitting  the  following  questions  to  be  answered 
by  the  plaintiff  on  cross-examination  under  the  objection  of  plaintiff's  counsel, 
viz.:  "Mr.  Kelly,  before  you  left  Chicago,  from  one  to  two  weeks,  had  you 
not  outlined  two  lawsuits  to  be  brought  against  Fahrney,  and  had  not  the 
complaint,  as  we  call  It  in  the  Arkansas  courts,  been  prepared  by  Judge  Owen 
setting  up  this  contract,  which  it  was  there  alleged  was  made  with  you  and 
John  Kelly,  and  alleging  that  you  had  then  made  a  demand  for  this  stock, 
that  the  demand  had  been  refused,  that  you  had  sold  the  bonds  to  Bartol 
and  others,  and  that  after  the  sale  made  demand,  and  that  Fahrney  had  re- 
fused to  transfer  the  stock?  A.  I  asked  Judge  Owen  to  make  a  demand  at 
that  time  when  I  thought  that  this  deal  was  going  to  be  consummated,  and, 
upon  that  demand  being  refused,  I  authorized  him  to  take  steps  to  bring  suit 
when  he  got  down  to  Arkansas." 

(2)  "Didn't  you  and  Owen  go  to  Texarkana,  to  the  office  of  Scott  &  Jones, 
and  employ  Scott  &  Jones  to  assist  in  those  cases,  and  was  not  the  bringing 
of  those  suits  discussed  in  the  office  of  Scott  &  Jones  at  that  date?  A.  Yes, 
the  case  was  discussed  there." 

(3)  "While  you  were  in  Scott  &  Jones'  office  discussing  the  bringing  of  the 
suits  brought  against  Fahrney  for  refusing  to  deliver  the  stock,  did  Paul 
Jones  suggest  that  he  had  a  claim  in  favor  of  Col.  Coulter  against  you  and 
your  brother,  and  that,  if  the  Fahrney  stock  had  not  been  properly  assigned 
in  the  office  of  the  county  clerk,  he  would  bring  an  additional  suit,  and  levy 
on  the  Fahrney  stock,  and  sell  it,  and  get  it  for  Coulter?" 

(4)  In  admitting  in  evidence  under  a  plea  of  the  general  issue  the  transcript 
of  the  case  of  D.  B.  Coulter  v.  W.  J.  Kelly  et  al.,  in  the  circuit  court  of  Little 
Biver  county,  Arkansas,  over  the  objection  of  the  plaintiff. 

(5)  In  overruling  the  motion  made  by  the  plaintiff  to  strike  out  the  testi- 
mony relative  to  the  suit  in  the  Little  River  circuit  court  of  Arkansas  in  the 
case  of  D.  B.  Coulter  v.  W.  J.  Kelly,  and  subsequently  in  overruling  plaintiff's 
motion  to  strike  from  the  record  the  transcript  in  that  case. 

(6)  In  charging  the  jury  as  follows:  "If  you  find  that  the  plaintiff  has  es- 
tablished his  case  as  to  this  point  [the  making  of  the  agreement],  then  you 
should  consider  the  evidence  touching  the  claim  of  the  defendant  that  the 
plaintiff  himself  made  it  impossible  for  him  to  transfer  the  stock  in  question. 
As  to  this  matter,  if  plaintiff  was  actually  indebted  to  Coulter  upon  notes 
sued  on  by  him  (Coulter),  It  would  hardly  seem  to  be  of  any  material  Im- 
portance in  this  litigation  as  to  whether  or  not  complainant's  sympathies  In 
that  suit  were  with  Coulter.  The  fact  does  not  impress  me  as  material  in 
this  case.  However,  you  will  consider  all  these  facts.  I  simply  wish  to  aid 
you  as  to  these  facts  I  am  communicating  to  you  for  your  consideration.  Or- 
dinarily speaking,  one  cannot  prevent  another  from  performing  a  contract  and 
at  the  same  time  hold  them  liable  for  such  nonperformance." 

(7)  The  court  erred  in  overruling  plaintiff's  motion  for  a  new  trial. 
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Ernest  D.  Owen  and  Wm.  A.  Foster,  for  plaintiff  in  error. 
Henry  C.  Noyes,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  questions  embodied  in  the  first  two  assignments  of  error  had 
reference  to  the  action  of  the  plaintiff  in  prosecuting  two  suits  against 
the  defendant  in  the  state  of  Arkansas  upon  the  same  alleged  agree- 
ment declared  upon  in  this  action ;  the  testimony  elicited  tending  to 
show  that  the  agreement  alleged  was  made  with  the  plaintiff  and  John 
Kelly  jointly,  and  not  with  the  plaintiff  individually,  and  also  tending 
to  show  that  the  demand  for  the  stock  was  made  when  no  sale  of 
bonds  had  been  effected,  and  the  contemplated  sale  was  never  in  fact 
consummated.  These  assignments  are  not  seriously  insisted  upon  at 
the  bar,  and  we  perceive  no  well-founded  objection  to  the  evidence.  It 
went  directly  to  plaintiff's  cause  of  action. 

The  third,  fourth,  and  fifth  assignments  of  error  may  be  considered 
together.  They  go  to  the  right  of  the  defendant  to  prove  under  the 
plea  of  the  general  issue  that  the  plaintiff  prevented  the  defendant 
from  performing  the  contract.  Under  such  plea  the  defendant  may 
prove  any  fact  which  shows  that  the  contract  is  not  obligatory  upon 
him,  and,  as  Mr.  Chitty  observes,  "most  matters  in  discharge  of  the 
action  which  show  that  at  the  time  of  the  commencement  of  the  suit 
the  plaintiff  had  no  subsisting  cause  of  action."  I  Chitty  on  Plead- 
ing, 476,  478.  So,  also,  in  Mines  v.  Moore,  41  111.  273,  276,  it  is  said : 
"And  in  an  action  of  assumpsit  almost  any  defense  showing  the  satis- 
faction or  discharge  of  the  debt  may  be  shown  under  the  general 
issue."  See,  also,  Wilson  v.  King,  83  111.  233,  238.  The  contract 
here,  if  such  there  was,  manifestly  contemplated  the  transfer  by  the 
defendant  to  the  plaintiff  of  4,400  shares  of  the  11,500  shares  under 
his  control  or  influence;  he  having  in  his  own  name  but  2  of  the 
shares.  That  was  the  only  source  from  which  the  defendant  could 
procure  the  stock,  as  the  plaintiff  well  knew.  The  obligation  of  the 
defendant,  then,  was  to  transfer  to  the  plaintiff,  upon  fulfillment  of 
the  contract  on  his  part,  4400  shares  of  these  11,500  shares  so  con- 
trolled by  him.  It  is  undoubted  law  that  the  conduct  of  one  party  to 
a  contract,  which  prevents  the  other  party  from  performing  his  part, 
is  an  excuse  for  nonperformance.  United  States  v.  Peck,  102  U.  S. 
64,  26  L.  Ed.  46.  The  evidence  produced  tended  to  show  that  Coulter 
was  a  creditor  of  the  plaintiff  to  the  amount  of  $10,000;  that  the  plain- 
tiff procured  that  creditor  to  bring  suit  thereon  in  Arkansas,  and 
therein  to  attach  these  11,500  shares  of  stock,  and  subject  them  to  the 
payment  of  that  debt,  under  the  law  of  that  state  that  a  transfer  of 
stock  is  void  as  to  creditors  if  certificate  of  the  transfer  be  not  filed  as 
required ;  that  in  such  suit  so  brought  the  11,500  shares  of  stock  were 
sold,  purchased  by  Coulter,  and  the  amount  paid  therefor  was  applied 
upon  the  judgment  against  the  plaintiff.  We  see  no  reason  why  this 
defense  could  not  be  proven  under  the  general  issue.  The  authorities 
cited  to  the  effect  that  fraud  as  a  defense  must  be  specially  pleaded  are 
not  applicable.     The  question  is  whether  the  plaintiff  by  his  conduct 
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prevented  performance  by  the  defendant.  The  moral  obliquity  of  the 
act,  if  any,  is  not  material  to  the  fact.  If  it  were  a  moral  fraud  for 
the  plaintiff  to  procure  his  creditor  to  attach  the  stock,  still  the  fraud 
is  not  of  the  essence  of  the  defense,  which  is  that  the  plaintiff  by  his 
act,  whether  fraudulent  or  not,  prevented  the  defendant  from  perform- 
ance ;  and  that  fact,  we  think,  may  be  shown  under  the  general  issue. 

The  sixth  assignment  has  reference  to  the  charge  to  the  jury  stated 
in  the  assignment.  We  see  no  just  objection  which  the  plaintiff  can 
make  to  the  charge.  The  excerpt  in  the  assignment  contains  all  that 
the  court  said  upon  the  subject  of  this  particular  defense.  It  certainly 
was  most  favorable  to  the  plaintiff.  The  law  of  the  case  is  properly 
stated,  and  we  think  it  was  proper  for  the  jury  to  consider  all  the  facts 
and  circumstances  which  surrounded  the  action  of  the  plaintiff,  with 
respect  to  the  part  which  he  took  in  connection  with  the  Coulter  suit, 
that  bore  upon  the  question  whether  he  was  thereby  seeking  to  pre- 
vent performance  by  the  defendant.  The  engagement  of  Kelly  to 
sell  the  bonds  was  not  carried  out  until  July,  1898.  If  in  the  April 
previous  he  procured,  as  the  testimony  tended  to  show  and  as  the  jury 
have  found,  the  11,500  shares  of  stock,  which  he  knew  was  the  only 
stock  which  the  defendant  could  deliver  to  him,  to  be  attached  and 
sold  to  pay  his  own  debt,  he  cannot  justly  claim  compensation  for  his 
subsequent  successful  efforts  to  sell  the  bonds  by  holding  the  defend- 
ant liable  upon  a  contract  to  deliver  stock  which  the  plaintiff  had  pro- 
cured to  be  taken  to  pay  his  own  debt. 

The  seventh  assignment  of  error  involves  the  motion  for  a  new  trial. 
It  is  the  settled  rule  in  the  federal  courts  that  the  ruling  of  the  trial 
court  upon  motion  for  a  new  trial  is  not  the  subject  of  review. 

BAKER,  Circuit  Judge  (concurring).  I  think  that  the  contract  as 
pleaded  calls,  not  for  4400  specific  shares  then  owned  or  controlled 
by  Fahrney,  but  for  that  amount  of  stock  generally ;  that  the  evidence 
in  behalf  of  Kelly  fails  prima  facie  to  prove  the  contract  as  pleaded ; 
and  that  it  is  therefore  immaterial  whether  Fahrney's  substantive 
defense  was  competent  and  sufficient  to  meet  the  declaration. 

The  judgment  will  be  affirmed. 


(123  Fed.  283.) 

GRIFFIN  v.  AMERICAN  GOLD  MIN.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  25,  1903.) 

No.  712. 

I  Vbhdor  and  Purchaser— Action  for  Purchase  Money— Defenses. 

Plaintiff  contracted  to  sell  to  defendant  a  mining  claim,  identified  in 
the  contract  by  name  and  by  reference  to  the  government  surrey  thereof, 
and  to  a  deed  which  plaintiff  made  at  the  same  time  and  deposited  in 
escrow.  Plaintiff  had  made  application  for  a  patent,  which  was  pending, 
and  which  he  agreed  to  prosecute  to  a  determination,  and  the  purchase 
money  was  to  be  paid  on  delivery  to  defendant  of  the  deed  and  the  re- 
ceiver's final  receipt.  Plaintiff  obtained  the  receipt,  and  tendered  and 
demanded  performance  within  the  time  limited  in  the  contract,  and  in 
accordance  with  its  terms,  which  was  refused  by  defendant.  At  the 
time  the  contract  was  made,  defendant  owned  another  claim,  to  which 
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it  had  applied  for  a  patent,  and  which  was  prior  in  location  to  plaintiff's, 
and  overlapped  the  same;  such  fact  being  known  to  both  parties,  both 
claims  having  been  previously  surveyed  and  marked  on  the  ground. 
Subsequently  defendant,  having  received  its  patent,  filed  a  protest  against 
the  granting  of  a  patent  to  plaintiff  for  that  portion  of  his  claim  embraced 
in  its  own  patent,  which  was  sustained.  Held,  that  the  parties  must  be 
presumed  to  have  contracted  with  reference  to  the  facts  which  both 
knew  to  exist,  and  that  plaintiff  had  fully  complied  with  the  contract  on 
his  part  when  he  obtained  and  tendered  the  final  receipt,  and  his  right 
to  recover  the  purchase  money  could  not  thereafter  be  defeated  by  the 
action  of  defendant;  that,  even  if  the  contract  required  that  the  receiver's 
receipt  should  be  equivalent  to  a  patent  for  the  whole  claim,  defendant 
could  not  take  advantage  of  plaintiff's  failure  to  obtain  such  patent,  which 
was  prevented  by  its  own  act 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

On  rehearing.  For  former  opinion,  see  114  Fed.  887,  52  C.  C.  A. 
S07. 

Alfred  Sutro  and  John  G.  Heid  (R.  F.  Lewis,  of  counsel),  for 
plaintiff  in  error. 

Lorenzo  S.  B.  Sawyer  and  J.  H.  Cobb,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  Upon  a  rehearing  of  this  cause,  the 
court,  after  a  careful  consideration  of  the  terms  of  the  contract  in- 
volved therein,  and  the  circumstances  which  attended  its  execution, 
has  reached  the  conclusion  that  its  construction  thereof  on  the  former 
hearing  (Griffin  v.  American  Gold  Mining  Co.,  114  Fed.  887,  52  C. 
C.  A.  507)  was  erroneous.  The  contract  was  made  between  M.  W. 
Murry,  the  grantor  of  the  plaintiff  in  error,  as  the  party  of  the  first 
part,  and  the  Silver  Bow  Basin  Mining  Company,  the  predecessor 
in  interest  of  the  defendant  in  error,  as  party  of  the  second  part.  It 
provided  as  follows: 

"That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  cov- 
enants hereinafter  set  forth,  to  be  performed  by  the  party  of  the  second 
part,  and  also  in  consideration  of  the  sum  of  twenty-five  thousand  dollars  to 
be  paid  to  him  by  the  party  of  the  second  part,  as  hereinafter  set  forth, 
hereby  covenants  and  agrees  with  the  said  party  of  the  second  part  to  sell 
unto  it  that  certain  mining  lode  claim  known  as  the  'Morris  G,'  situated  in 
the  Harris  mining  district,  in  the  district  of  Alaska,  for  a  full  description  of 
which  reference  is  hereby  made  to  the  deed  of  the  party  of  the  first  part 
to  the  party  of  the  second  part,  of  even  date  herewith,  conveying  said  prem- 
ises, and  also  the  field  notes  of  the  United  States  deputy  surveyor  as  set 
forth  in  the  application  of  the  party  of  the  first  part  for  a  United  States 
patent  to  said  location  known  as  the  'Morris  G,'  which  application  bears  date 
the  13th  day  of  August,  1801;  and  the  said  party  of  the  first  part  further 
covenants  and  agrees  to  prosecute  said  application  for  a  patent  in  the  land 
office  to  a  final  destination,  and  upon  the  issuance  of  a  receiver's  receipt  for 
said  ground  on  said  application  for  a  patent,  and  upon  the  payment  of  the 
sum  of  twenty-five  thousand  dollars  as  hereinafter  set  forth,  the  party  of 
the  first  part  hereby  covenants  and  agrees  that  the  deed  heretofore  mentioned 
and  set  forth,  which  by  agreement  of  the  parties  Is  placed  in  escrow  in  the 
hands  of  A.  K.  Delaney,  shall  be  forwarded  together  with  such  receiver's 
receipt  to  the  Commissioner  of  the  General  Land  Otflce  at  Washington,  with 
any  necessary  instructions  of  the  party  of  the  first  part,  to  the  end  that  the 
patent  for  said  *Morris  G'  lode  may  be  Issued  to  the  party  of  the  second  part. 

"For  and  in  consideration  of  the  covenants  hereinbefore  set  forth,  to  be 
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performed  by  the  party  of  the  first  part,  the  party  of  the  second  part  hereby 
agrees  to  purchase  of  the  party  of  the  first  part  the  mining  lode  claim  known 
as  the  'Morris  G,'  and  pay  for  the  same  the  sum  of  twenty-five  thousand 
dollars,  as  follows,  to  wit:  Five  thousand  dollars  on  the  1st  day  of  June, 
1892,  and  twenty  thousand  dollars  on  the  first  day  of  August,  1892,  provided 
that  on  the  1st  day  of  June,  1892,  the  said  party  of  the  first  part  shall  have 
successfully  prosecuted  in  the  land  office  his  application  for  a  patent  for  said 
premises,  and  shall  have  come  into  possession  under  and  by  virtue  of  such 
proceedings  in  the  land  office  of  a  receiver's  receipt,  equivalent  to  a  patent 
for  said  claim,  but  in  case  the  party  of  the  first  part  shall  not  have  received 
said  receiver's  receipt  for  the  first  of  June,  1892,  then  the  whole  sum  of 
twenty-five  thousand  dollars  shall  be  payable  on  the  first  day  of  August,  1892, 
provided  as  before  that  the  party  of  the  first  part  shall  have  successfully 
prosecuted  his  application  for  a  patent  for  said  premises  and  obtained  said 
receiver's  receipt  And  it  is  further  agreed  that  in  case  the  proceedings  upon 
said  application  for  a  patent  shall  not  have  been  perfected  and  the  said  re- 
ceiver's receipt  issued  by  the  1st  day  of  August,  1892,  the  party  of  the  second 
part  hereby  agrees  at  any  time  within  one  year  from  said  date  to  pay  the 
said  party  of  the  first  part  the  sum  of  twenty-five  thousand  dollars,  the  full 
consideration  price  of  the  said  premises,  whenever  within  that  time  the  said 
party  of  the  first  part  shall  deliver  to  the  party  of  the  second  part  such  re- 
ceiver's receipt,  together  with  the  deed  above  mentioned  and  the  said  neces- 
sary instructions  to  the  General  Land  Office,  whereby  the  patent  to  the  said 
premises  may  be  issued  by  the  General  Land  Office  to  the  party  of  the  second 
part" 

The  defendant  in  error,  when  it  became  the  successor  in  interest  of 
the  Silver  Bow  Basin  Mining  Company,  assumed  all  its  obligations 
under  the  contract. 

It  will  be  seen  that  by  this  contract  the  purchase  money  for  the 
mining  claim  was  to  become  due  in  installments,  of  which  $5,000 
was  to  be  paid  on  June  1,  1892,  and  $20,000  on  the  1st  day  of  the 
following  August,  provided  that  by  June  1st  a  receiver's  receipt 
should  have  been  issued  for  said  mining  claim  to  the  party  of  the 
first  part,  but  with  the  further  stipulation  that  if  the  receiver's  re- 
ceipt were  obtained  at  any  time  within  one  year  from  August  1,  1892, 
then  the  whole  sum  was  to  be  due  and  payable  upon  the  delivery  of 
the  receiver's  receipt,  together  with  a  deed.  This  is  the  substance 
of  the  contract,  and  it  is  not  altered  or  varied  by  the  recital  in  the 
contract  that  a  receiver's  receipt  is  equivalent  to  a  patent,  nor  by 
the  further  provision  that  the  party  of  the  first  part  shall  deliver  with 
the  deed  the  necessary  instructions  to  the  General  Land  Office  to 
secure  a  patent.  There  is  no  covenant  that  the  party  of  the  first 
part  shall  obtain  a  patent  to  the  whole  claim,  nor  is  it  stipulated 
that  the  payment  of  the  purchase  money  shall  be  conditioned  upon 
his  right  to  such  a  patent,  or  the  final  issuance  thereof.  This  contract 
was  made  on  August  21,  1891.  The  admitted  facts  are  that  on  June 
4,  1881,  Murry  had  located  the  Morris  G.  lode-mining  claim;  that 
on  August  13,  1891,  he  filed  his  application  for  a  patent;  that  on 
May  12,  1892,  he  received  a  receiver's  receipt  therefor,  and  for  the 
whole  of  the  claim  as  it  is  described  in  the  contract;  that  on  June  1, 
1892,  he  tendered  to  the  defendant  in  error  the  receiver's  receipt, 
and  demanded  payment  of  the  sum  of  $5,000,  according  to  the  con- 
tract. Murry  had  then  complied  in  all  respects  with  the  provisions 
of  the  agreement.  He  had  within  the  time  limited  in  the  contract 
obtained  the  receiver's  receipt,  and  he  became  entitled  to  receive  the 
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first  payment  of  the  purchase  money.     It  cannot  be  disputed  that  on 
that  date  a  right  of  action  matured  in  his  favor  for  the  recovery  of 
the  installment  of  the  money  so  agreed  to  be  paid  him.     On  August 
ist  of  that  year  he  still  had  the  receiver's  receipt,  and  there  was  due 
him  under  the  contract  the  remainder  of  the  purchase  money.     He 
coiild  then  have  brought  an  action  for  the  recovery  of  the  whole 
thereof.     No  defense  could  have  been  made  to  his  right  of  action. 
The  defense  which  was  subsequently  made,  and  which  the  trial  court 
held  sufficient  to  justify  an  instruction  to  the  jury  to  return  a  ver- 
dict for  the  defendant  in  error,  was  the  fact  that  the  defendant  in 
error  some  years  later  had  successfully  prosecuted  a  contest  against 
Murry's  application  for  a  patent  to  the  lode  claim,  and  had  set  up 
against  the  issuance  thereof  the  fact  that  it  owned  a  conflicting  placer 
claim  which  had  been  located  on  October  4,  1880,  and  which  was 
therefore  prior  in  time  to  the  location  of  the  lode  claim,  and  for 
which  it  had  received  a  patent.     This  protest  was  filed  on  December 
16,  1 891.     It  asserted  an  adverse  claim  to  6.33  acres  of  the  ground 
which  was  included  in  the  Morris  G.  lode  claim.     Upon  the  issues 
presented  by  this  protest,  the  General  Land  Office  held  the  patent 
to  the  Morris  G.  lode  claim  for  cancellation,  as  to  the  portion  thereof 
in  conflict  with  the  placer  claim.     It  was  shown  on  behalf  of  the  plain- 
tiff in  error  that  the  Morris  G.  lode  claim  was  surveyed  by  private 
survey  in  1885  and  1886,  that  in  1888  an  official  survey  was  made, 
and  that  in  both  surveys  the  corners  were  placed  at  the  same  points, 
and  were  well  established  and  marked,  and  visible  on  the  ground. 
In  view  of  these  considerations,  we  hold  that  Murry  fully  complied 
with  the  terms  of  the  contract,  and  thereby  became  entitled  to  re- 
cover the  stipulated  purchase  money.     But  if,  indeed,  there  were  a 
breach  of  the  contract  on  his  part,  by  his  failure  to  obtain  a  receiver's 
receipt,  which  was  in  fact  equivalent  to  a  patent  to  the  whole  claim, 
it  is  clear  that  he  was  not  in  default  in  that  respect,  for  the  per- 
formance was  prevented  by  the  willful  act  of  the  other  party  to  the 
agreement.     The  conduct  of  one  party  to  a  contract,  which  prevents 
the  other  from  performing  his  part,  is  an  excuse  for  nonperformance. 
United  States  v.  Peck,  102  U.  S.  64,  26  L.  Ed.  46;  Marshall  v.  Craig, 
1  Bibb,  379,  4  Am.  Dec.  647;  Williams  v.  United  States  Bank,  2  Pet. 
96,  7  L.  Ed.  360;  Hotham  v.  East  India  Co.,  1  Durnf.  &  East.  638. 

A  further  observation  concerning  this  contract,  which  seems  to  us 
unanswerable,  is  that  in  the  light  of  the  surrounding  circumstances, 
which  may  properly  be  adverted  to,  the  real  subject  of  the  contract — 
that  which  the  one  party  agreed  to  sell,  and  the  other  party  agreed 
to  buy — was  the  Morris  G.  lode-mining  claim,  less  that  portion  there- 
of which  was  covered  by  the  prior  placer  claim.  At  the  time  of  mak- 
ing the  contract  the  Silver  Bow  Basin  Mining  Company,  the  grantor 
of  the  defendant  in  error,  not  only  well  knew  the  boundaries  of  its 
placer  claim,  and  knew  that  it  owned  the  same,  and  that  the  loca- 
tion of  that  claim  was  prior  in  point  of  time  to  the  location  of  the 
Morris  G.  lode  claim,  but  it  knew,  also,  that  at  the  very  time  of 
making  the  contract  its  application  had  been  made  for  a  patent  to  the 
placer  claim,  and  notice  had  been  published  thereof,  and  the  time  for 
objecting  to  or  contesting  the  same  had  long  since  expired,  and  that 
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the  application  and  proceedings  thereon  were  then  about  to  culmi- 
nate in  the  issuance  of  a  patent,  which  in  fact  was  issued  in  less  than 
30  days  from  that  time.     It  is  fairly  to  be  inferred  from  these  facts, 
and  from  the  terms  of  the  contract,  that  the  predecessor  of  the  de- 
fendant in  error  was  well  aware  of  its  superior  right  and  title  to  the 
placer  claim,  and  knew  that  that  claim  overlapped  nearly  one-half 
ot  the  Morris  G.  lode  claim,  and  that  nevertheless  it  was  willing  to 
and  did  contract  and  obligate  itself  to  pay  for  the  Morris  G.  lode 
claim,  as  it  stood,  subject  to  such  overlap,  the  sum  of  $25,000,  pro- 
vided that  the  owner  of  the  latter  claim  should  within  the  stipulated 
time  obtain  a  receiver's  receipt  therefor.     In  other  words,  the  sub- 
ject of  the  contract  was  the  Morris  G.  lode  claim,  overlapped  as  it  was 
by  the  prior  placer  claim;    and  the  purpose  of  describing  the  lode 
claim  by  metes  and  bounds  and  reciting  its  acreage  was  to  identify 
it,  and  not  to  indicate  that  it  was  of  the  essence  of  the  contract  that 
Murry  should  obtain  a  patent  to  the  whole  area  therein  described. 
In  substance,  the  mining  company  said  to  Murry :     "We  have  title  to 
6y§  acres  of  your  lode-mining  claim,  and  possess,  therefore,  if  we 
were  disposed  to  avail  ourselves  of  it,  the  sure  means  of  defeating 
to  that  extent  your  application  for  patent.    Nevertheless,  if  you  will 
proceed  and  obtain  a  receiver's  receipt  for  your  claim  as  it  stands, 
we  will  pay  you  for  it  $25,000."     If  the  mining  company  had  re- 
frained from  interfering,  and  had  permitted  Murry  to  proceed  as  the 
contract  contemplated,  there  can  be  no  doubt  that  he  would  have  ob- 
tained a  patent  for  the  whole  of  his  claim.    Instead  of  permitting  him 
to  do  this,  it  interfered,  opposed  the  issuance  of  patent  for  the  whole 
claim,  and  obtained  for  itself  a  patent  for  nearly  one-half  the  surface 
thereof.     How  can  the  defendant  in  error,  therefore,  contend  that 
it  has  been  injured?    What  has  it  lost  by  the  breach,  if  breach  there 
were,  of  the  strict  letter  of  the  contract?     It  already  owned  a  por- 
tion of  the  ground  covered  by  the  Morris  G.  lode  claim,  and  it  was 
tendered  a  deed  by  Murry,  upon  the  acceptance  of  which  it  would 
have  obtained  and  possessed  in  fee  simple  the  whole  thereof.     It  has, 
or  could  have,  obtained  title  to  all  that  the  contract  called  for,  and 
we  know  of  no  legal  ground  upon  which  it  can  be  absolved  from  paying 
the  full  sum  which  it  agreed  to  pay  therefor. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent  with  the  foregone 
opinion. 

09  C.C.A,— 20 
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(123  Fed.  865.) 

THE   IBERIA. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

No.  170. 

1.  Collision— Steamer  and  Sailing  Vessel  Meeting — Obstruction  of  Lights. 
A  sailing  vessel  held  solely  in  fault  for  a  collision  with  a  meeting 
steamship  at  sea  in  the  night  for  allowing  her  sidelights  to  be  obscured 
by  her  sails  and  for  the  failure  to  keep  a  proper  lookout 

Appeal  from  the  District  Court  of  the  United  States  fof  the  East- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Eastern  District  of  New  York,  holding  the  brigantine  Carib 
solely  in  fault  for  a  collision  with  the  S.  S.  Iberia  off  Point  Caballos, 
outside  the  harbor  of  Puerto  Cortez,  Spanish  Honduras,  in  the  even- 
ing of  October  24,  1900. 

For  opinion  below,  see  117  Fed.  718. 

W.  F.  Taylor,  for  appellant. 
W.  Mynderse,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  District  Judge  has  so  exhaustively  dis- 
cussed the  evidence  that  it  seems  sufficient  to  refer  to  his  opinion  and 
express  our  concurrence  in  its  findings  and  conclusions.  It  is  not 
often,  in  collision  cases,  that  conflicting  testimony  can  be  harmonized 
as  satisfactorily  as  it  can  here.  The  presence  of  the  steamer  Foxhall 
a  little  to  the  west  of  the  Iberia,  and  bound  on  a  parallel  course,  ac- 
counts for  the  testimony  from  the  Carib  to  the  effect  that  the  Iberia 
was  to  the  westward  of  the  Carib's  course.  What  the  witnesses  saw 
was  the  Foxhall.  The  evidence  leaves  no  doubt  that  the  starboard 
light  of  the  Carib  on  her  main  rigging  was  obscured  by  the  foresail, 
a  circumstance  which  explains  the  testimony  of  those  on  the  Iberia 
as  to  the  dim  white  light,  apparently  a  considerable  distance  off, 
which  was  undoubtedly  the  cabin  light  of  the  Carib,  seen  through 
the  forward  windows. 

The  Carib  was  grossly  in  fault  for  so  arranging  her  lights  and 
sails  that  upon  occasions  (such  as  this)  there  would  be  a  considerable 
field  of  obscuration  on  one  or  both  sides  of  her  stem,  and  also  for 
failing  to  keep  a  proper  lookout,  and  thus  not  discovering  the  Iberia 
as  promptly  as  she  did  the  Foxhall.  The  faults  of  the  Carib  being 
thus  primary,  obvious,  and  inexcusable,  the  evidence  to  establish  fault 
on  the  part  of  the  Iberia  must  be  clear  and  convincing  in  order  to 
make  out  a  case  for  apportionment.  We  concur  with  the  District 
Judge  in  the  conclusion  that  there  is  no  such  proof  of  fault  on  her 
part. 

The  decree  is  affirmed,  with  interest  and  costs. 
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(121  Fed.  945.) 

FERRENBACH  v.  MUTUAL  RESERVE  FUND  LIFE  ASS'N. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  9,  1903.) 

No.  1,768. 

t  Lira  Insurance— Assessments— Time  for  Patmbkt. 

An  insurance  certificate  and  the  by-laws  of  the  insurance  association 
provided  that  proof  of  the  mailing  of  a  notice  addressed  to  a  member 
should  be  deemed  and  held  to  be  conclusive  proof  "of  due  notice  to  said 
member"  of  an  assessment.  The  certificate  further  provided  that  as- 
sessments should  be  payable  "within  thirty  days  from  the  date  of  each 
notice."  Held,  that  the  word  "notice,"  as  used  in  the  latter  clause,  did 
not  mean  the  printed  paper  mailed,  but  the  Information  thereby  conveyed 
to  the  insured,  and  that  the  30  days  were  not  to  be  computed  from  the 
date  of  the  paper,  nor  the  date  on  which  it  was  mailed,  but  from  the 
day  on  which  it  was,  or  should  have  been,  received  by  the  insured  In 
due  and  regular  course  of  mail. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

C.  B.  Williams  (R.  P.  Williams,  on  the  brief),  for  plaintiff  in  error. 
James  C.  Jones  (William  C.  Jones,  Lon  O.  Hocker,  and  George 
Burnharn,  Jr.,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.    This  action  was  brought  originally  by 
Jacob  Lambert  against  the  Mutual  Reserve  Fund  Life  Association,  a 
corporation  organized  under  the  laws  of  the  state  of  New  York. 
After  the  trial  of  the  cause,  and  the  rendition  of  a  judgment  therein 
in  favor  of  the  defendant,  Jacob  Lambert  died,  whereupon  Thomas 
Ferrenbach,  executor  of  his  estate,  was  substituted  as  plaintiff  in 
place  of  the  deceased.    The  action  was  brought  to  recover  premiums 
amounting  to  $2,665.65  which  Jacob  Lambert  paid  during  his  lifetime 
to  the  defendant  company  as  assessments  or  premiums  upon  a  policy 
of  insurance  upon  his  life,  which  appears  to  have  been  issued  by  the 
defendant  company  to  the  deceased  on  April  5,  1883.    The  premiums, 
as  they  were  assessed  and  demanded,  were  regularly  paid  by  the 
insured  from  that  time  forward  until  May  3,  1899,  when  an  assessment 
or  premium  on  the  policy  that  was  levied  by  the  defendant  company 
March  15,  1899,  was  tendered  to  the  company's  agent  at  the  city  of 
St.  Louis,  Mo.,  where  the  deceased  resided,  but  was  declined  by  the 
agent  unless  the  insured  submitted  to  another  medical  examination 
before  the  company's  medical  examiner,  which  examination  he  de- 
clined to  undergo,  and  could  not  undergo,  in  fact,  because  he  had 
become  diseased,  and  was  at  the  time  over  70  years  old ;  having  taken 
out  the  policy  in  question  at  the  age  of  56.    The  defendant  company 
declined  to  accept  the  premium,  amounting  to  $77.50,  that  was  ten- 
dered by  the  deceased  on  May  3,  1899,  because,  as  the  company  as- 
serted, it  was  overdue,  and  should  have  been  paid  not  later  than  May 
I,  1899.     The  deceased,  on  the  other  hand,  insisted  that  he  had  the 

T  1.  See  Insurance,  yol.  28,  Gent  Dig.  H  1902,  1903,  and  note  at  end  of  cagt 
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right  to  pay  the  premium  known  as  "Mortuary  Call  103"  on  May  3, 
1899;  and  because  it  was  refused,  and  because,  following  such  refusal 
of  the  premium,  the  policy  was  declared  null  and  void  and  forfeited 
by  the  defendant  company,  he  counted  upon  such  conduct  on  its  part, 
in  the  first  count  of  his  complaint,  as  a  breach  of  the  contract  of 
insurance,  which  entitled  him  to  recover  the  premiums  that  had  been 
paid  since  the  issuance  of  the  policy. 

The  case  hinges  on  the  question  whether  the  premium  that  was 
tendered  on  May  3,  1899,  was  tendered  in  time  to  avoid  a  forfeiture, 
and  the  undisputed  facts  upon  which  the  decision  of  that  question 
depends  are  these :  The  policy  of  insurance  which  was  issued  to  the 
insured,  in  its  opening  paragraph,  contains  the  following  clause : 

"All  mortuary  assessments  payable  at  the  office  of  the  association  within 
thirty  days  from  the  date  of  each  notice." 

The  certificate  further  provides  that: 

"A  notice  addressed  to  a  member  at  his  post-office  address  as  appearing 
upon  the  books  of  the  association,  according  to  its  usual  coarse  of  business, 
shall  be  deemed  a  sufficient  notice,  and  proof  of  mailing  the  same,  according 
to  the  usual  course  of  business  of  said  association,  shall  be  deemed  sufficient 
proof  of  compliance  herewith  on  the  part  of  said  association." 

A  similar  provision  to  the  last  is  found  in  the  constitution  and  by- 
laws of  the  company,  which  further  provide  that: 

"An  affidavit  of  or  proof  of  addressing  and  mailing  the  same  according 
to  the  usual  course  of  business  of  said  association,  shall  be  taken  and  deemed 
as  evidence,  and  shall  be,  constitute,  and  be  deemed  and  held  to  be  conclusive 
proof  of  due  notice  to  said  member  and  every  person  accepting  or  acquiring 
any  interest  thereunder." 

The  notice  of  the  assessment  or  premium  in  controversy,  which 
was  levied,  as  above  stated,  on  March  15,  1899,  contained  a  state- 
ment that  it  was  payable  "within  thirty  days  from  the  date  of  this 
notice. "  A  notice  of  mortuary  call  No.  103,  in  the  usual  form,  and 
containing  the  statement  aforesaid,  was  by  the  defendant  company 
deposited  in  the  mail  at  the  city  of  New  York  on  March  31,  1899, 
postage  prepaid.  In  due  course  of  mail  it  reached  the  city  of  St. 
Louis,  Mo.,  where  the  deceased  resided,  on  April  2,  1899;  but,  as 
that  day  fell  on  Sunday,  it  was  not  delivered  to  the  deceased  in  due 
course  of  mail  until  the  following  Monday  morning,  April  3,  1899. 
The  deceased  handed  this  notice  to  an  agent  of  his  who  had  charge  of 
his  business  affairs,  with  directions  to  pay  the  assessment.  This  agent 
on  May  1,  1899,  went  to  an  office  building  in  the  city  of  St.  Louis 
where  the  defendant  had  prior  to  that  time,  and  up  to  March  22,  1899, 
maintained  its  office,  with  the  money  necessary  to  pay  the  assessment, 
but  found  that  the  defendant  company  had  changed  its  location.  On 
May  3d,  learning  to  what  place  the  defendant  company  had  removed 
its  office,  he  went  to  that  place  on  May  3d,  and  tendered  the  full 
amount  of  the  assessment,  to  wit,  $77.50;  but  the  company's  agent 
declined  to  accept  the  money,  for  the  reasons  stated  heretofore,  un- 
less he  would  undergo  another  medical  examination.  Thereafter,  as 
the  plaintiff  declined  to  undergo,  and,  on  account  of  his  physical  con- 
dition, could  not  undergo,  another  medical  examination,  the  company 
declared  his  policy,  and  all  payments  thereunder,  forfeited. 
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It  is  contended  in  behalf  of  the  defendant  company,  and  that  view 
was  adopted  by  the  lower  court  (resulting  in  a  judgment  in  the  de- 
fendant's favor),  that  the  word  "notice,"  as  used  in  the  certificate 
or  policy  and  in  the  company's  by-laws,  means  the  printed  paper  by 
which  knowledge  of  an  assessment  is  communicated  to  the  insured, 
and  that  the  30  days  limited  within  which  to  make  payments  must  be 
computed  from  the  date  given  to  or  borne  by  that  paper.  On  the 
other  hand,  the  plaintiff  contends  that  the  word  "notice"  means  knowl- 
edge or  information  communicated  to  the  insured  by  means  of  the 
paper,  and  that  the  30  days  are  to  be  computed  from  the  time  when, 
in  due  course  of  mail,  such  knowledge  or  notice  comes  to  the  in- 
sured. It  is  not  claimed  that,  if  the  paper  goes  astray  or  is  lost  in 
the  mail,  the  insured  will  not  be  affected  with  knowledge  of  the  as- 
sessment until  it  arrives;  but  it  is  insisted  that  as  the  object  is  to 
give  the  insured  knowledge  of  an  assessment,  and  as  the  mere  execu- 
tion of  a  notice  or  the  mere  deposit  of  the  same  in  the  mail  cannot  im- 
part knowledge,  the  agreement  of  the  parties  should  be  construed  to 
be  that  the  insured  should  be  conclusively  presumed  to  have  knowl- 
edge of  an  assessment  on  such  day  as,  in  due  course  of  mail,  the  notice 
of  the  assessment  ought  to  come  to  hand,  and  that  the  30-day  period 
runs  from  that  date.  It  will  be  observed,  therefore,  that,  according  to 
the  company's  theory,  the  premium  in  question  was  payable  May  1, 
1899,  while,  according  to  the  plaintiff's  theory,  it  was  payable  as  late 
as  May  3,  1899,  because  the  notice  arrived  on  April  3,  1899,  and  the 
computation,  as  he  contends,  should  be  made  from  that  day,  excluding 
April  3d,  and  including  May  3d,  according  to  the  general  rule  for  the 
computation  of  time. 

The  question  presented  is  not  novel,  but  has  been  decided  by 
other  courts.  As  early  as  the  year  1887  it  was  held  by  the  Court  of 
Appeals  for  the  state  of  Kentucky  in  National  Mutual  Benefit  Ass'n 
v.  Miller,  85  Ky.  88,  93,  2  S.  W.  900,  901,  that,  where  the  charter  of 
a  mutual  benefit  society  provided  that  "any  member  failing  to  pay  his 
assessment  within  thirty  days  from  the  date  of  notice  shall  forfeit  his 
membership,  *  *  *"  the  time  within  which  payment  is  to  be 
made  "is  not  to  be  computed  from  the  actual  date  of  the  notice,  or 
from  the  day  it  was  mailed  to  the  member,  but,  when  sent  by  mail, 
from  the  time  at  which  the  notice  would,  in  the  regular  course  of  mail, 
be  received  by  the  member."  In  the  case  of  United  States  Mutual 
Accident  Ass'n  of  the  City  of  New  York  v.  Mueller,  151  111.  254,  37 
N.  E.  882,  885,  the  Supreme  Court  of  that  state  held,  in  the  year 
1894,  that,  although  the  by-laws  of  the  order  contained  the  provision 
that  "payments  are  to  be  made  *  *  *  within  thirty  days  from  the 
date  of  the  notice  thereof,"  that  meant  from  the  date  of  the  service 
of  the  notice,  and  not  the  date  of  the  writing.  And  since  this  case 
was  submitted  our  attention  has  been  called  to  a  very  recent  decision 
of  the  same  court  in  the  case  of  Cronin  v.  Supreme  Council  Royal 
League,  65  N.  E.  323,  wherein  the  same  doctrine  is  reiterated,  namely, 
that,  where  a  by-law  of  a  beneficial  association  provides  that  payment 
of  assessments  shall  be  made  within  30  days  of  the  date  of  the  notice, 
a  member  is  not  in  default  until  30  days  from  the  time  notice  is  re- 
ceived.   This  rule  of  construction  was  also  adopted  and  approved  by 
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the  Supreme  Court  of  Minnesota  in  the  year  1898  (Bridges  v.  National 
Union,  73  Minn.  486,  496,  76  N.  W.  270,  409,  77  N.  W.  411);  that 
court  saying: 

"The  'date  of  the  notice/  in  cases  of  this  kind,  is  not  the  date  printed  on 
the  notice  itself,  but,  when  sent  by  mail,  is  the  day  of  the  date  on  which 
the  notice  is  mailed,  or  is  or  should  be  received  by  the  member  in  due  and 
regular  course  of  mail." 

That  court  also  held,  following  the  general  rule  applicable  to  the 
construction  of  insurance  policies,  that,  in  placing  a  construction  on 
such  a  provision,  that  construction  should  be  adopted  which  is  most 
favorable  to  the  insured,  and  will  avoid  a  forfeiture.  Likewise,  the 
Supreme  Court  of  Louisiana,  in  the  year  1871,  in  the  case  of  Wetmore 
v.  Mutual  Aid  &  Benevolent  Life  Ass'n,  23  La.  Ann.  770,  held  that 
where  a  provision  of  a  policy  issued  by  a  benevolent  association  re- 
quired members  of  the  association  to  pay  a  small  assessment  within 
30  days  after  the  death  of  a  member,  being  notified  thereof  by  publica- 
tion in  one  daily  newspaper  published  in  the  city  of  New  Orleans  in 
English,  German,  and  one  in  French,  for  five  consecutive  days,  the 
30-day  period  did  not  commence  to  run  until  the  last  day  of  the  five 
publications.  Mr.  Bacon,  in  his  work  on  Benefit  Societies  &  Life 
Insurance  (section  382)  also  states  the  doctrine  thus : 

"Where  the  laws  of  the  society  require  that  the  assessment  shall  be  paid 
within  a  certain  number  of  days  'from  the  date  of  the  notice*  thereof,  the 
date  will  be  construed  to  mean  the  day  it  is  delivered  or  received,  and  not 
the  date  written  in  the  notice,  or  the  day  it  is  mailed;  and,  in  computing  the 
number  of  days,  the  day  on  which  the  notice  is  received  will  be  excluded." 

The  adjudications  aforesaid  are  ample  to  sustain  the  plaintiff's 
contention  that  the  premium  in  question  was  tendered  in  time  to 
avoid  a  forfeiture,  although  not  tendered  until  May  3,  1899;  and 
we  feel  the  more  inclined  to  follow  these  adjudications,  and  adopt 
the  construction  of  the  phrase  "thirty  days  from  the  date  of  each 
notice"  which  has  been  adopted  for  several  years  by  so  many  courts 
of  last  resort,  since  it  will  obviate  a  forfeiture,  which  courts  always 
strive  to  prevent.  It  is  a  well-settled  rule  that,  where  doubts  arise 
as  to  the  proper  construction  of  clauses  in  insurance  contracts,  that 
view  of  them  should  be  adopted  which  is  most  favorable  to  the  in- 
sured. It  is  most  reasonable  that  these  decisions  should  be  fol- 
lowed in  the  case  in  hand,  since  the  insured  had  paid  premiums  for 
many  years  on  the  policy  in  question,  and,  by  reason  of  his  advanced 
age  and  bodily  infirmities,  could  not  obtain  other  insurance  when 
the  alleged  forfeiture  occurred.  The  conduct  of  the  defendant  com- 
pany in  attempting  to  rid  itself  of  the  risk  in  the  manner  and  under 
the  circumstances  disclosed  by  this  record  cannot  be  viewed  other- 
wise than  with  disfavor,  and  the  construction  which  it  seeks  to  have 
placed  on  its  policy  and  its  by-laws  to  accomplish  that  end  is  ac- 
cordingly rejected  as  contrary  to  law  and  opposed  to  fair  business 
dealings,  especially  as  between  an  insurer  and  an  insured. 

It  was  not  seriously  urged  on  the  argument  by  counsel  for  the 
defendant  company  that  if  the  company  wrongfully  refused  to  re- 
ceive the  premium  which  was  tendered  to  it  on  May  3,  1899,  it  was 
not  liable  to  the  plaintiff  in  some  amount  on  account  of  such  wrong- 
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ful  conduct.  It  was  practically  admitted  on  the  argument  that,  if 
it  wrongfully  refused  to  receive  the  premium  in  question,  it  was 
liable.  We  fully  concur  in  that  view,  but  for  what  amount  a  re- 
covery may  be  had — whether  it  be  the  amount  of  the  premiums,  as, 
sued  for  in  the  first  count  of  the  petition,  or  the  face  of  the  policy, 
the  insured  being  now  dead — we  are  not  called  upon  at  this  time 
to  decide.  No  such  question  was  considered  by  the  trial  court, 
because  it  held  that  the  policy  and  all  premiums  paid  thereon  were 
lawfully  forfeited,  and  that  the  plaintiff  could  not  recover.  It  so 
directed  the  jury,  and  the  verdict  was  rendered  in  accordance  with 
that  direction.  This  instruction  was  erroneous,  and  ought  not  to 
have  been  given. 

The  judgment  of  the  lower  court  is  accordingly  reversed,  and  the 
case  is  remanded  to  that  court  for  a  new  trial. 

SANBORN,  Circuit  Judge  (dissenting).  The  sole  purpose  of  the 
judicial  construction  of  a  contract  is  to  ascertain  the  intention  with 
which  the  parties  made  it.  These  parties  agreed  that  the  mortuary 
assessments  were  payable  "within  thirty  days  from  the  date  of  each 
notice,"  and  the  sole  question  in  this  case  is  whether  they  intended, 
not  by  this  stipulation  alone,  but  by  the  entire  contract,  to  agree  that 
the  assessment  of  April  i,  1899,  should  be  payable  within  30  days 
from  the  date  upon  the  printed  notice  of  it,  which  was  mailed  to  the 
assured  under  the  agreement,  or  within  30  days  from  the  time  when, 
in  the  ordinary  course  of  the  mail,  the  assured  would  have  received 
this  printed  notice.  The  court  below  was  of  the  opinion  that  the 
parties  to  this  contract  intended  to  agree  that  the  assessment  should 
be  payable  within  30  days  from  the  date  upon  the  printed  notice,  and 
the  following  considerations  lead  me  to  concur  in  the  view  taken  by 
that  court: 

1.  All  the  stipulations  and  parts  of  a  contract  must  be  read  and 
considered  together,  to  ascertain  the  true  intention  of  the  parties 
to  it.  That  intention  cannot  be  perceived  by  looking  at  a  single 
stipulation  alone.  All  the  terms  of  the  agreement  must  be  taken 
in  their  ordinary,  plain,  and  popular  sense.  Their  natural,  obvious 
meaning  must  be  preferred  to  any  curious,  hidden  sense  which  noth- 
ing but  the  exigency  of  a  hard  case  and  the  ingenuity  of  shrewd 
counsel  would  suggest.  Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151 
U.  S.  452,  463,  14  Sup.  Ct.  379,  38  L.  Ed.  231 ;  Fred  J.  Kiesel  &  Co. 
v.  Sun  Ins.  Office  of  London,  88  Fed.  243,  246,  31  C.  C.  A.  515,  518; 
McGlother  v.  Provident  Mutual  Accident  Ass'n,  89  Fed.  685,  687, 
32  C.  C.  A.  318,  322;  Delaware  Ins.  Co.  v.  Greer  (C.  C.  A.)  120 
Fed.  916.'  The  by-laws  of  the  defendant  were  a  part  of  the  contract. 
They  provide  that  "on  the  first  week  day  of  the  months  of  Febru- 
ary, April,  June,  August,  October  and  December  of  each  year"  an 
assessment  shall  be  made  upon  all  the  members  of  the  insurance  com- 
pany, and  that  "a  failure  to  pay  the  assessment  within  30  days  from 
the  first  week  day  of  February,  April,  June,  August,  October  and 
December  shall  forfeit  his  membership  in  this  association  with  all 
rights  thereunder  and  the  certificate  of  membership  shall  be  null  and 
void."    The  first  week  day  of  April,  1899,  was  April  1st,  and  under 

*  57  C.  C.  A.  188,  61  L.  R.  A.  137. 
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this  provision  of  the  by-laws  the  time  to  pay  the  assessment  made 
on  that  day  expired  on  May  I,  1899— exactly  30  days  after  the  date 
printed  upon  the  notice  which  was  mailed  to  the  assured. 

The  by-laws  further  provide  that  "a  notice  addressed  to  a  member 
at  his  post-office  address  as  appearing  upon  the  books  of  the  asso- 
ciation shall  be  deemed  a  sufficient  notice,"  and  that  "an  affidavit 
of  or  proof  of  addressing  and  mailing  the  same  according  to  the 
usual  course  of  business  of  said  association,  shall  be  taken  and 
deemed  as  evidence,  and  shall  be,  constitute,  and  be  deemed  and  held 
to  be  conclusive  proof  of  due  notice."  The  certificate  or  policy 
reads  that  "a  notice  addressed  to  a  member  at  his  post-office  address 
as  appearing  upon  the  books  of  the  association,  according  to  its  usual 
course  of  business,  shall  be  deemed  a  sufficient  notice,"  and  that 
"in  consideration  of  the  statements,  representations  *  *  *  and 
of  all  mortuary  assessments  payable  at  the  office  of  the  association 
within  thirty  days  from  the  date  of  each  notice,"  the  association  re- 
ceives the  assured  as  a  member. 

It  is  undeniable  that  the  "notice  addressed  to  the  member,"  pre- 
scribed in  the  by-laws  and  in  the  certificate,  is  the  printed  paper 
on  which  the  information  regarding  the  assessment  is  inscribed,  and 
not  the  information  which  that  notice  contains.  Why  should  the 
word  "notice,"  in  the  clause  "thirty  days  from  the  date  of  each 
notice,"  have  a  different  signification?  The  natural  inference  and 
presumption  is  that  the  parties  used  this  word  in  the  same  sense  the 
third  time  they  put  it  into  the  contract  that  they  had  used  it  before. 
Why  should  the  simple  and  obvious  meaning  of  the  term  "date  of 
each  notice"  in  the  contract  be  discarded,  and  the  words  "the  time 
when  in  the  ordinary  course  of  the  mail  the  member  ought  to  receive 
the  notice  mailed  to  him,"  or  words  of  similar  import,  be  substituted 
for  it?  The  word  "date"  is  a  word  customarily  used  to  describe  the 
designation  of  time  inscribed  upon  a  written  or  printed  paper.  The 
word  "time"  is  a  word  customarily  used  to  describe  the  hour  or 
day  of  the  receipt  of  information.  The  date  of  a  letter  or  of  a  no- 
tice is  not  the  time  of  its  receipt,  or  of  its  probable  receipt.  Nor 
is  the  time  of  a  letter,  if  such  an  expression  could  be  properly  used, 
or  the  time  of  a  receipt  of  a  letter  or  of  a  notice,  the  date  of  the 
letter  or  notice.  The  words  "time"  and  "date"  are  not  interchange- 
able. The  expression  "thirty  days  from  the  date  of  each  notice"  is 
plain  and  clear.  Its  signification  is  obvious.  It  does  not  even  sug- 
gest the  meaning  30  days  from  the  time  when,  in  the  ordinary  course 
of  the  mail,  the  member  ought  to  receive  the  notice,  and  it  seems 
to  me  that  such  an  ingenious  and  far-fetched  interpretation  ought 
not  to  be  imported  into  it.  It  is  confidently  insisted,  without  fear 
of  successful  contradiction,  that  the  plain,  obvious  meaning  of  the 
clause  that  the  mortuary  assessments  shall  be  "payable  within  thirty 
days  from  the  date  of  each  notice,"  and  the  only  meaning  that  would 
occur  to  99  out  of  100  persons  who  should  either  carefully  or  casually 
read  this  entire  contract,  would  be  that  the  assessments  were  payable 
within  30  days  after  the  date  upon  the  printed  notice  that  was,  by 
the  terms  of  the  by-laws  and  certificate,  to  be  addressed  to  the  mem- 
ber. 
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Nor  does  this  view  rest  upon  mere  opinion.  The  undisputed  evi- 
dence in  this  case  presents  a  conclusive  demonstration  that  this  is 
the  obvious  and  the  only  natural  meaning  of  the  clause.  The  insur- 
ance company  perceived  this  meaning,  understood  that  this  was  the 
signification  of  the  clause,  and  acted  upon  that  understanding.  From 
the  inception  of  the  contract,  in  1883,  until  the  default,  in  1899,  it 
dated  all  its  notices  on  the  days  on  which  the  assessments  were 
made,  and  it  inserted  in  each  of  them  a  statement  that  the  assessment 
to  which  it  related  was  "to  be  paid  within  thirty  days  from  the  date 
of  this  notice."  The  assured  never  conceived  that  the  clause  had  any 
other  signification.  He  understood  that  it  meant  that  the  assessments 
must  be  paid  within  30  days  after  the  dates  printed  upon  the  paper 
notices  he  received.  Upon  that  understanding,  he  paid  all  his  assess- 
ments within  that  time,  except  the  one  in  controversy.  He  believed 
that  the  last  day  for  the  payment  of  this  last  assessment  was  30  days 
after  the  date  upon  the  printed  notice  of  it  which  he  received,  and, 
in  accordance  with  that  understanding,  he  attempted  to  pay  it  upon 
that  day,  but  failed.  Even  after  he  had  failed,  it  never  occurred  to 
him  that  this  contract  could  have  the  recondite  and  curious  sig- 
nification that  is  now  ascribed  to  it.  On  the  other  hand,  when,  on 
May  3,  1899,  the  insurance  company  refused  to  accept  his  tender,  and 
notified  him  that  it  was  too  late,  he  understood  that  this  statement 
was  true,  and  conceded  that  he  had  failed  to  pay  the  assessment  in  the 
time  stipulated  by  his  contract.  He  made  a  written  application  on  that 
day  for  reinstatement  under  the  by-laws  of  the  company,  in  which 
he  recited  that  his  membership  and  policy  had  expired  by  reason  of 
his  nonpayment  of  the  assessment  of  April  1,  1899.  When  his  counsel 
came  to  read  and  study  this  contract  to  prepare  their  cause  of  action, 
it  was  as  plain  to  them  as  to  the  parties  to  the  contract  that  the  agree- 
ment meant  that  the  assessment  must  be  paid  within  30  days  after 
the  date  upon  the  printed  notice,  or  on  May  1,  1899,  for  they  wrote  to 
the  insurance  company,  under  date  of  May  24,  1899,  that  "on  the  1st 
of  this  month  the  assessment  or  premium  of  Jacob  Lambert  on  policy 
No.  11,337  was  due  and  payable."  They  did  not  claim  that  the  agree- 
ment had  the  meaning  they  now  seek  to  give  it,  but  they  based  their 
claim  on  Lambert's  attempt  to  pay  on  May  1st,  his  tender  on  May 
3d,  and  a  waiver  of  compliance  with  the  terms  of  the  policy  by  the 
company.  Nor  had  the  new  light  yet  dawned  upon  them  when  they 
filed  their  amended  petition  on  June  23,  1900,  upon  which  this  case 
went  to  trial,  for  they  made  no  claim  in  that  pleading  that  this  assess- 
ment was  not  required  by  the  contract  to  be  paid  within  30  days 
after  the  date  upon  the  printed  notice,  but,  on  the  other  hand,  ex- 
pressly averred  "that  the  bimonthly  payment,  mortuary  call,  or  as- 
sessment due  on  or  before  thirty  days  after  the  1st  day  of  April, 
1899,  was  offered  to  be  paid  and  tendered  by  said  plaintiff  to  defendant 
through  its  agent  in  the  city  of  St.  Louis,  Missouri."  It  was  not  un- 
til some  time  after  the  pleadings  had  been  closed  that  the  ingenuity 
and  research  of  counsel  discovered  that  this  contract  might  have  some 
other  signification  than  the  obvious  meaning  which  it  bears  upon  its 
face,  and  which  the  parties  to  it  had  always  understood  it  to  have. 

Now,  the  real  question  in  this  case  is,  what  did  the  parties  to  this 
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agreement  intend  when  they  made  their  contract?  Upon  what  sig- 
nification of  this  clause  did  their  minds  meet  in  1883,  when  they  ex- 
ecuted it?  It  cannot  be  that  they  met  upon  a  meaning  so  recondite 
and  ingenious  that  it  never  occurred  to  either  of  them  or  to  their 
counsel  until  after  the  pleadings  in  this  case  had  been  closed,  more 
than  16  years  after  the  agreement  was  made.  It  must  be  that  they 
met  upon  the  plain,  ordinary,  popular,  and  obvious  sense  of  the 
words  of  the  contract ;  upon  the  signification  which  the  writings  and 
acts  of  the  parties  conclusively  show  they  adopted  and  acted  upon  for 
more  than  16  years  after  the  contract  was  signed ;  upon  the  meaning 
that  the  assessments  were  payable  within  30  days  after  the  date  in- 
scribed upon  the  printed  notice  addressed  to  the  assured. 

2.  Where  a  contract  is  susceptible  of  two  constructions— one  which 
makes  the  different  parts  of  it  accordant,  and  another  which  makes 
them  discordant — the  former  must  be  given,  because  it  cannot  be 
assumed  that  the  parties  intended  to  insert  inconsistent  provisions. 
Miller  v.  Hannibal  &  St.  J.  R.  Co.,  90  N.  Y.  430,  433,  43  Am.  Rep. 
179;  Barhydt  v.  Ellis,  45  N.  Y.  107,  no;  Burdon  Sugar  Refin.  Co. 
v.  Payne,  167  U.  S.  127,  142,  17  Sup.  Ct.  754,  42  L.  Ed.  105.  By  the 
terms  of  the  by-law  which  has  been  quoted,  the  assessment  of  April 
1,  1899,  was  payable  on  or  before  30  days  from  the  first  week  day  of 
that  month,  and  that  time  expired  on  May  1,  1899.  The  notice  of  this 
assessment  addressed  to  the  member  under  the  by-laws  and  the  cer- 
tificate was  dated  on  April  1,  1899.  The  construction  that  the  clause 
in  the  certificate,  "thirty  days  from  the  date  of  each  notice,"  means 
30  days  from  the  date  on  the  printed  notice,  which  was  adopted  by 
the  court  below,  makes  this  clause  consistent  with  the  express  pro- 
visions of  the  by-laws,  because  the  first  week  day  in  April  was  April 
1st  and  the  date  of  the  notice  was  April  1,  1899.  On  the  other  hand, 
the  interpretation  given  to  it  by  the  majority  of  this  court  brings  this 
clause  into  unnecessary  conflict  with  the  by-laws,  and  makes  the  as- 
sessment payable  at  one  time  by  the  terms  of  the  by-law,  and  at  an- 
other by  the  terms  of  this  clause  of  the  certificate.  Why  should  the 
obvious  sense  of  the  clause,  which  makes  all  the  stipulations  of  the 
by-laws  and  certificate  harmonious  and  certain,  be  discarded  for  the 
purpose  of  importing  into  the  contract  a  curious  and  recondite  mean- 
ing, which  makes  its  stipulations  contradictory  and  its  meaning  doubt- 
ful? 

3.  The  meaning  which  the  parties  themselves  adopted  and  under- 
stood to  be  the  sense  of  their  agreement  is  the  actual  contract  of 
the  parties,  for  this  is  the  signification  upon  which  the  minds  of  the 
parties  meet.  In  the  interpretation  of  an  agreement,  a  court  ought  not 
to  depart  from  the  signification  which  the  parties  themselves  adopted 
and  acted  upon  before  any  controversy  arose.  "If  it  leaves  the  par- 
ties to  be  governed  by  their  understanding  of  their  own  language, 
it,  in  effect,  enforces  the  contract  as  actually  made.  That  they  should 
be  so  permitted  to  construe  their  own  agreement  accords  with  every 
principle  of  reason  and  justice."  St.  Louis  Gaslight  Co.  v.  City  of  St. 
Louis,  46  Mo.  121,  128;  Housekeeper  Pub.  Co.  v.  Swift,  38  C.  C.  A. 
187,  193,  97  Fed.  290,  296;  Schofield  v.  Bank,  38  C.  C.  A.  179,  182, 
97  Fed.  282,  286;  Topliff  v.  Topliff,  122  U.  S.  121,  131,  7  Sup.  Ct. 
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1057>  30  L.  Ed.  1 1 10;  Chicago  v.  Sheldon,  9  Wall.  50,  54,  19  L.  Ed. 
594.  The  parties  to  this  contract  understood,  acted,  wrote,  and 
pleaded  for  more  than  16  years  with  the  understanding  that  the  clause 
in  the  certificate  that  mortuary  assessments  should  be  payable  "within 
thirty  days  from  the  date  of  each  notice"  meant  that  they  were  pay- 
able within  30  days  from  the  date  printed  on  the  paper  notice  ad- 
dressed to  the  members  under  the  by-laws  and  the  certificate.  Since 
this  was  the  signification  upon  which  their  minds  met  when  they 
made  their  agreement,  and  upon  which  they  continued  in  unison  un- 
til some  time  after  the  pleadings  in  this  action  were  closed,  this  was 
the  actual  contract  between  them.  The  meaning  of  the  parties  to 
written  agreements  must  be  ascertained  by  the  tenor  of  the  entire 
writing,  and  not  by  looking  at  a  part  of  it.  Boardman  v.  Reed,  6 
Pet.  328,  8  L.  Ed.  415.  The  terms  of  an  agreement  are  to  be  con- 
strued in  the  plain,  obvious,  and  popular  sense.  Imperial  Fire  Ins. 
Co.  v.  Coos  Co.,  151  U.  S.  463,  14  Sup.  Ct.  379,  38  L.  Ed.  231.  A 
construction  which  makes  the  stipulations  of  a  contract  harmonious 
must  be,  if  possible,  given  the  preference  over  one  which  makes 
them  contradictory.  Miller  v.  Hannibal  &  St.  J.  R.  Co.,  90  N.  Y. 
433>  43  Am.  Rep.  179.  The  sense  in  which  the  parties  understood 
their  contract  when  they  made  and  were  acting  under  it  is  the  actual 
agreement  between  them,  because  it  was  upon  that  signification  that 
the  minds  of  the  parties  met.  St.  Louis  Gaslight  Co.  v.  City  of  St. 
Louis,  46  Mo.  128.  Because,  when  the  entire  agreement  is  read  and 
considered  together,  the  obvious,  popular  sense  and  meaning  of  the 
clause,  "within  thirty  days  from  the  date  of  each  notice,"  in  this  cer- 
tificate, seems  to  me  to  be  "within  thirty  days  after  the  date  upon 
each  printed  notice,"  while  the  meaning,  "within  thirty  days  from  the 
time  when,  in  the  ordinary  course  of  the  mail,  each  printed  notice 
ought  to  be  received  by  the  member."  seems  to  be  hidden,  curious, 
and  unsuggested  by  either  a  casual  reading  or  an  ordinary  study  of 
the  clause,  because  the  former  interpretation  makes  all  the  pro- 
visions of  the  contract  harmonious  and  consistent,  while  the  latter 
makes  them  inconsistent  and  contradictory,  and  imports  into  the  con- 
tract doubts  and  uncertainties  which  do  not  exist  if  its  terms  are 
given  their  ordinary  and  obvious  meaning,  and  because  the  parties 
to  the  agreement  themselves  understood  this  clause  in  the  former 
sense,  made  the  contract,  wrote,  acted,  and  pleaded  under  it,  with 
that  understanding,  for  16  years,  so  that  this  signification  was  the 
meaning,  and  the  only  meaning,  upon  which  their  minds  actually 
met,  the  conclusion  seems  to  me  to  be  unavoidable  that  the  court 
below  was  right  in  adopting  this  construction. 

The  opinion  of  the  majority  rests  upon  the  decisions  of  state 
courts  in  National  Mutual  Benefit  Ass'n  v.  Miller,  85  Ky.  88,  93,  2 
S.  W.  900;  U.  S.  Mutual  Accident  Ass'n  v.  Mueller,  151  111.  254, 
37  N.  E.  882;  Cronin  v.  Supreme  Council  Royal  League  (111.)  65 
N.  E.  323 ;  Bridges  v.  National  Union,  73  Minn.  486,  496,  76  N.  W. 
270,  409,  77  N!  W.  411 ;  and  Wetmore  v.  Mutual  Aid  &  Benevolent 
Ass'n,  23  La.  Ann.  770;  and  a  statement  based  upon  these  decisions 
in  Bacon  on  Benefit  Societies  &  Life  Insurance,  §  382.  But  even  if 
these  authorities  were  in  point  in  the  case  in  hand,  they  would  be 
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persuasive,  only,  not  authoritative ;  and  the  construction  given  to  this 
agreement  by  the  majority  is  so  abhorrent  to  my  mind,  and  seems 
to  me  to  be  so  violative  of  the  ordinary  canons  of  construction,  that 
nothing  less  than  a  decision  of  the  Supreme  Court,  to  which  we  are 
all  bound  to  yield  assent,  would  seem  to  me  to  make  it  my  duty  to 
surrender  the  free  exercise  of  my  reason  and  judgment  upon  this 
question.  It  is  a  question  of  general  law.  The  decisions  of  state 
courts,  though  persuasive,  are  not  controlling  in  the  national  courts 
upon  such  a  question.  When  a  controversy  over  the  construction 
of  their  contract  arises  between  citizens  of  different  states,  Congress 
has,  in  its  wisdom,  granted  to  them  the  right  to  a  decision  of  that 
controversy  by  the  national  courts.  The  very  purpose  of  this  grant 
was  to  enable  the  parties  to  secure  an  original  investigation  of  the 
questions  which  the  controversy  presents  by  a  federal  court,  and 
to  obtain  its  independent  judgment  upon  them.  When  the  judges 
of  the  national  courts  fail  to  form  independent  opinions  and  to  exer- 
cise their  own  judgments  upon  such  questions,  and  merely  follow 
the  decisions  of  the  state  courts,  the  grant  of  jurisdiction  to  the  na- 
tional courts  will  have  ceased  to  accomplish  the  purpose  for  which 
it  was  enacted.  City  of  Ottumwa  v.  City  Water  Supply  Co.  (C.  C. 
A.)  119  Fed.  315,  325 ; 8  Casserleigh  v.  Wood,  119  Fed.  308.4  When 
the  parties  to  this  action  invoked  the  decision  of  this  court  upon  the 
questions  relating  to  the  construction  of  their  agreement,  tne  acts 
of  Congress  gave  them  the  right  to  its  independent  judgment  and 
opinion,  uncontrolled  by  the  opinions  of  state  courts,  and  unin- 
fluenced by  them,  save  as  the  reason,  logic,  and  arguments  they  con- 
tain, and  the  deference  always  due  to  the  opinions  of  judges  learned 
in  the  law,  may  persuade.  A  careful  reading  of  the  opinions  cited  by 
the  majority  has  failed  to  satisfy  my  mind  that  the  interpretation  of 
this  contract  adopted  by  the  trial  court  was  erroneous.  There  are  at 
least  two  reasons  why  the  authorities  cited  in  the  opinion  of  the 
majority  are  not  persuasive.  The  first  is  that  the  controlling  facts 
in  the  case  at  bar  differ  so  essentially  from  the  facts  in  those  cases 
that,  even  if  those  decisions  are  right,  they  are  inapplicable  to  the 
question  which  the  court'  below  was  compelled  to  decide.  Not  one  of 
the  decisions  in  those  cases  was  conditioned  by  either  of  two  con- 
trolling facts  which  exist  in  this  case,  and  which  are  in  themselves 
determinative  of  the  construction  of  this  contract,  to  wit,  the  fact 
that  the  by-law  which  has  been  quoted  contained  an  express  stipula- 
tion that  the  assessment  should  be  paid  within  30  days  from  the 
first  week  day  of  April,  which  was  exactly  30  days  from  the  date 
upon  the  printed  notice,  thus  clearly  indicating  that  the  meaning  of 
the  parties  when  they  used  the  clause  "within  thirty  days  from  the 
date  of  each  notice"  was  within  30  days  from  the  date  upon  each 
printed  notice,  and  making  any  other  construction  a  source  of  repug- 
nancy between  stipulations  otherwise  harmonious,  and  of  doubt  and 
uncertainty  in  a  contract  otherwise  plain  and  consistent,  and  the  fact 
that  the  parties  to  the  agreement,  when  they  made  it,  and  for  16 
years  thereafter,  understood  that  the  meaning  of  this  clause  was  that 
the  assessments  were  payable  within  30  days  after  the  date  upon  each 
printed  notice,  and  wrote,  acted,  and  pleaded  upon  that  understand- 
•  66  C.  Q  A.  219,  59  L.  R.  A.  601  4  56  C.  O.  A.  212. 
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ing.  Another  reason  why  the  opinions  in  those  cases  are  not  per- 
suasive is  that  they  contain  no  reason,  argument,  or  discussion  which 
convinces  that  the  natural  meaning  of  this  clause  ought  to  be  dis- 
carded, even  in  the  absence  of  the  two  controlling  facts  which  have 
just  been  mentioned.  The  decisions  of  the  state  courts  upon  that 
single  question  are  not  uniform.  The  Supreme  Court  of  Maryland 
in  Yoe  v.  B.  C.  Howard  M.  A.  Ass'n,  63  Md.  86,  holds  that,  under 
a  clause  similar  to  that  under  consideration  here,  the  assessment  was 
payable  within  30  days  after  the  date  upon  the  printed  notice. 

In  view  of  the  obvious  meaning  of  the  plain  terms  of  the  contract, 
the  express  stipulation  of  the  by-law,  which  is  inconsistent  with  any 
other  construction,  and  the  proved  understanding  of  the  parties  them- 
selves, there  seems  to  me  to  be  no  escape  from  the  conclusion  that 
the  court  below  gave  the  proper  interpretation  to  this  contract  when 
it  held  that  under  it  the  assessment  was  payable  on  or  before  30 
days  after  the  date  upon  the  printed  notice  which  was  addressed  to 
the  member  in  accordance  with  the  terms  of  the  by-laws  and  the 
certificate ;  and  for  this  reason  the  judgment  should,  in  my  opinion, 
be  affirmed. 

There  is  another  reason  why  it  ought  to  be  affirmed,  even  if  the 
construction  given  to  the  clause  of  the  contract  under  consideration 
by  the  majority  is  right.  If  the  word  "notice"  in  that  clause  means 
information,  and  not  a  paper  notice,  the  assured  received  that  in- 
formation, according  to  the  terms  of  his  contract,  on  March  31,  1899. 
The  30  days  thereafter  expired  on  April  30,  1899,  so  that  his  tender 
of  payment  on  May  3,  1899,  was  too  late.  The  printed  notice  was 
mailed  to  the  assured  on  March  31,  1899.  The  agreement  of  the 
parties  was  that  a  notice  addressed  to  the  assured  at  his  post-office 
address  should  be  deemed  a  sufficient  notice,  and  that  proof  of  ad- 
dressing and  mailing  it  should  be  conclusive  proof  of  due  notice. 
Under  this  agreement,  the  mailing  is  due  notice  or  due  information, 
and  the  notice  is  complete,  or  the  information  is  given,  when  the 
paper  notice  is  mailed.  The  parties  had  the  right  to  agree  that  the 
mailing  of  the  paper  notice  should  be  due  notice  or  due  information, 
and,  as  they  did  so  agree,  the  mailing  completed  the  notice.  Ross 
v.  Hawkeye  Ins.  Co.,  83  Iowa,  586,  588,  589,  50  N.  W.  47 ;  Epstein 
v.  Mut.  Aid,  etc.,  Ass'n,  28  La.  Ann.  938 ;  Survick  v.  Valley  Mutual 
Life  Ass'n  (Va.)  23  S.  E.  223;  Reichenbach  v.  Ellerbe,  115  Mo. 
588,  596,  22  S.  W.  573;  Hannum  v.  Waddill,  135  Mo.  153,  159,  36 
S.  W.  616;  Forse  v.  Supreme  Lodge  Knights  of  Honor,  41  Mo. 
App.  106,  116;  Borgraefe  v.  Knights  of  Honor,  22  Mo.  App.  127, 
141 ;  Bacon  on  Benefit  Societies  and  Life  Insurance,  §  381. 

NOTE. 

Necessity  and  Sufficiency  of  Notice  of  Insurance  Premiums,  Dues, 

and  Assessments. 

L  Necessity. 
1.  In  General. 

[a]  (Cal.  1894)  Failure  of  an  insurance  company  to  send  to  insured  a  no- 
tice that  a  premium  was  due  cannot  be  excused  by  the  fact  that  it  was  due 
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to  the  mistake  of  an  employed — Mills  v.  Home  Ben.  Life  Ass'n,  105  Gal.  232, 
38  Pac.  723. 

[b]  (Ga.  1873)  The  liability  of  the  company  upon  a  life  policy,  expressed 
to  be  conditioned  on  punctual  payment  of  annual  premiums,  ceases  upon 
nonpayment  of  a  premium,  notwithstanding  the  company  has  not  made  any 
demand  or  given  any  notice  that  it  is  due,  and  notwithstanding  the  assured 
had  no  actual  knowledge  of  the  condition  in  the  policy,  by  reason  of  his 
having  omitted  to  take  it  up  from  the  company's  agent — Security  Life  Ins. 
&  Annuity  Co.  v.  Gober,  50  Ga.  404. 

[cl  (Ind.  1890)  In  the  absence  of  any  express  agreement  to  do  so,  an  In- 
surance company  need  not  give  the  insured  notice  of  the  maturity  of  the 
premium  note  in  order  to  forfeit  the  policy  for  its  nonpayment— Continental 
Ins.  Co.  v.  Dorman,  125  Ind.  189,  25  N.  E.  213. 

[d]  (Ky.  1900)  Insured  made  a  payment  on  the  first  premium,  and  for 
the  balance  executed  three  notes  maturing  at  different  times,  each  stipu- 
lating that,  if  not  paid  at  maturity,  the  policy  should  be  void.  Falling  to 
pay  the  first  note  at  maturity,  he  was  reinstated  upon  his  application,  after 
furnishing  a  health  certificate.  The  day  the  second  note  was  due  the  agent 
told  him  the  policy  would  be  void  if  the  note  was  not  paid,  and  he  said 
he  knew  it,  but  would  have  to  let  the  policy  go;  and  thereafter  he  told  the 
agent  he  was  sorry  to  let  the  policy  lapse.  Payment  of  the  third  note  was 
not  demanded,  but  it  was  returned  to  the  company  by  the  agent,  with  direc- 
tion to  cancel  the  policy.  Held,  that  the  policy  was  forfeited,  though  no 
further  notice  was  given  insured. — Manhattan  Life  Ins.  Co.  v.  Myers,  59  S. 
W.  30,  22  Ky.  Law  Rep.  875. 

[e]  (Md.  1882)  The  charter  and  by-laws  of  a  mutual  company  provided 
that  the  company  should  not  pay  any  loss  occurring  while  interest  due  from 
a  member  on  a  deposit  note  was  unpaid.  Held,  that  recovery  could  not  be 
had  on  a  policy  where  such  interest  was  due,  though  plaintiff  had  not  re- 
ceived the  customary  notice  stating  the  amount  of  interest  payable  and  the 
time  when  it  was  due;  nothing  in  the  charter  or  by-laws  requiring  the 
company  to  give  such  notice. — Mutual  Fire  Ins.  Co.  of  Cecil  County  v.  Miller 
Lodge,  I.  O.  O.  F.,  58  Md.  463. 

[f]  (Minn.  1903)  In  the  absence  of  statute  or  contract  provision,  one  in- 
sured under  a  mutual  policy  is  not  entitled  to  notice  of  intention  to  make 
an  assessment — Dwinnell  v.  Felt,  95  N.  W.  579. 

[g]  (N.  H.  1888)  Where  Insured  shared  in  the  profits  of  the  company,  to 
be  applied  on  his  indebtedness,  it  was  the  duty  of  the  company  to  give  no- 
tice of  the  exact  amount  of  Interest  due,  after  deducting  the  profits,  before 
it  could  insist  on  forfeiture  for  nonpayment — Eddy  v.  Phoenix  Mat.  Life 
Ins.  Co.,  65  N.  H.  27,  18  Atl.  89,  23  Am.  Rep.  17. 

[h]  (N.  Y.  1876)  Where  a  life  insurance  company,  through  its  agent  on 
the  issuing  of  a  policy  of  insurance,  arranges  with  the  holder  to  take  pay- 
ment of  the  amount  of  the  premium,  part  in  cash  and  part  in  credit  notes, 
with  interest,  and  thereafter  through  a  series  of  years  makes  out  and  de- 
livers to  the  policy  holder,  just  previous  to  the  time  of  payment  of  the  pre- 
mium, a  statement  of  the  amount  of  cash,  notes,  interest  etc.,  due,  the  com- 
pany cannot  suddenly  withdraw  its  agent  and  terminate  this  arrangement 
without  any  notice  or  usual  statement  given  to  the  policy  holder,  and  for 
the  nonpayment  of  the  next  premium  after  such  termination  cancel  the  policy. 
—Meyer  v.  Knickerbocker  Life  Ins.  Co.,  51  How.  Prac.  263,  affirmed  (1878) 
73  N.  Y.  516,  29  Am.  Rep.  200. 

[1]  (N.  Y.  1901)  Conceding  that  insurer,  though  setting  up  a  forfeiture  for 
nonpayment  of  premium  on  a  certain  date,  can  take  advantage  of  failure  to 
pay  subsequent  premiums,  it  cannot  do  so  where  the  policy  provides  that 
the  amount  of  such  premium  was  to  be  determined  by  the  insurer,  and  it 
gave  no  notice  to  Insured  or  the  beneficiary  that,  any  premium  was  due,  or 
stated  any  amount — Meeder  v.  Provident  Sav.  life  Assur.  Soc.  of  New  York, 
68  N.  Y.  Supp.  518,  58  App.  Div.  80. 

[j]  (Ohio,  1886)  Where  a  mutual  life  insurance  company  falls  to  give  its 
usual  notice  of  profits  to  the  beneficiary  and  the  balance  due  to  the  com- 
pany of  the  amount  of  the  premium,  the  company  cannot  set  up  failure  to 
pay  said  balance  as  a  forfeiture  of  the  policy  in  an  action  upon  it,  although 
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tbe  policy  provides  for  a  forfeiture  for  failure  to  pay  a  premium  on  any  of. 
the  dates  stipulated.— Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St  156, 
5  N.  E.  417,  58  Am.  Rep.  806,  affirming  Smith  y.  Manhattan  Life  Ins.  Go. 
(1885)  9  Ohio  Dec.  583,  15  Wkly.  Law  Bui.  180. 

[k]  (Pa.  1877)  A  person  insured  in  a  mutual  company  is  entitled  to  notice 
of  an  assessment  on  the  premium  note  before  action  is  brought  thereon. — 
Buckley  v.  Columbia  Ins.  Co.,  83  Pa.  298. 

[1]  (Tenn.  1899)  Where  insured  is  entitled  by  the  policy  to  certain  reduc- 
tions on  premiums,  which  from  time  to  time  are  to  be  fixed  by  the  company, 
there  can  be  no  forfeiture  for  nonpayment  of  premiums,  without  notice,  as 
he  cannot  know,  without  notice,  how  much  is  due,— Nail  v.  Provident  Sav. 
Life  As8ur.  Soc,  54  S.  W.  109. 

f.  Statutory  Provisions. 

[a]  (U.  S.  1900)  Insurance  business  transacted  in  other  states  by  New  Tork 
insurance  companies,  without  any  provision  that  the  New  York  laws  shall 
govern,  is  not  subject  to  the  provision  of  Laws  N.  Y.  1877,  c.  321, 1 1,  for  notice 
as  a  condition  of  the  forfeiture  of  a  policy  for  nonpayment  of  premium  by  any 
life  insurance  company  "doing  business  in  the  state."  Judgment  (1899)  97 
Fed.  985,  38  C.  C.  A.  696,  reversed.— Mutual  Life  Ina.  Co.  of  New  York  v. 
Cohen,  21  Sup.  Ct  106, 179  U.  S.  262,  45  L.  Ed.  181. 

[b]  (U.  S.  1900)  The  provision  in  an  application  for  life  insurance  made  In 
another  state  to  a  New  York  company,  that  it  is  subject  to  the  charter  of  the 
company  and  the  laws  of  New  York,  is  not  sufficient  to  make  the  policy  Issued 
thereon,  and  which  was  delivered  in  such  other  state,  subject  to  the  require- 
ment of  Laws  N.  Y.  1877,  c  321,  f  1,  for  notice  as  a  condition  of  forfeiture  for 
nonpayment  of  premium.  Judgment  (1899)  97  Fed.  985,  38  C.  C.  A.  696,  re- 
versed.—Mutual  Life  Ins.  Co.  of  New  York  v.  Cohen,  21  Sup.  Ct.  106,  179  U. 
S.  262,  45  L.  Ed.  18L 

[c]  (U.  S.  1897)  The  statute  of  New  York  providing  that  no  life  insurance 
company  doing  business  in  that  state  shall  have  power  to  declare  a  policy 
forfeited  for  nonpayment  of  premiums,  anything  to  the  contrary  in  the  policy 
notwithstanding,  until  after  notice  has  been  mailed  to  the  assured,  applies  to 
a  policy  issued  and  to  be  performed  in  New  York,  though  the  assured  resides 
in  another  state.— Equitable  Life  Assur.  Soc  of  United  States  v.  Nixon,  81 
Fed.  796,  26  C.  a  A.  620. 

[d]  (U.  S.  1899)  Plaintiff  is  entitled  to  recover  on  a  contract  of  insurance 
made  in  New  York,  on  which  the  premiums  had  not  been  paid  for  several 
years,  and  the  contract  provided  that  the  policy  was  forfeited  on  the  failure  to 
pay  premiums  when  due,  where  the  insurance  company  had  not  complied  with 
Laws  N.  Y.  1877,  c  321,  f  1,  providing  that  no  insurance  company  could  de- 
clare a  policy  forfeited  for  nonpayment  of  premiums  without  giving  assured 
certain  notice;  and  it  is  immaterial  that  the  plaintiff  has  not  paid  or  offered 
to  pay  the  premiums  due.— Mutual  Life  Ins.  Co.  of  New  York  v.  Hill,  97  Fed. 
263,  38  C.  C.  A.  159. 

lei  (U.S.  1902)  The  rights  of  the  beneficiaries  of  a  policy  governed  by 
Laws  N.  Y.  1877,  c.  321,  f  1,  providing  against  forfeiture  for  nonpayment  of 
premiums,  without  due  notice  to  the  assured,  cannot  be  affected  by  an  at- 
tempted waiver  of  the  statute  by  the  assured,  or  by  other  than  their  own  act 
or  agreement  Judgment,  Hill  v.  Mutual  Life  Ins.  Co.  (C.  C.)  113  Fed.  44,  af- 
firmed.—Mutual  Life  Ins.  Go.  v.  Hill,  118  Fed.  708,  55  C.  C.  A.  536. 

[fl  (U.  S.  1899)  A  life  insurance  policy  in  terms  insuring  the  holder  for  one 
year  from  its  date,  but  containing  a  provision  for  its  renewal  from  year  to 
year  during  the  life  of  the  assured  by  the  payment  of  successive  annual  re- 
newal premiums,  is  not  an  entire  contract  for  the  life  of  the  assured,  but 
is  a  valid  "term  insurance  contract  for  one  year,"  within  Laws  N.  Y.  1892,  c. 
690,  f  92,  which  is  specially  excepted  by  that  section  from  its  general  provi- 
sion that  no  policy  shall  be  declared  forfeited  or  lapsed  for  nonpayment  of 
premiums  without  the  prescribed  notice  to  the  insured. — Rosenplaenter  v. 
Provident  Say.  life  Assur.  Soc.  of  New  York,  91  Fed.  728. 

[g]  (Iowa,  1892)  Where  a  policy  contains  a  provision  exempting  defendant 
from  liability  for  loss  occurring  while  any  assessment  remains  unpaid,  such 
provision  cannot  avail  defendant  in  the  absence  of  notice  to  the  insured  under 
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.  Acts  18th  Gen.  Assem.  c  210/  providing  that  a  policy  can  be  suspended  only 
after  giving  the  insured  30  days'  notice  of  an  intention  to  suspend  in  case  the 
assessment  is  not  paid.— Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa,  584,  52 
N.  W.  509,  39  Am.  St  Rep.  316. 

[h]  (Iowa,  1897)  Acts  18th  Gen.  Assem.  c.  210,  relating  to  notice  of  assess- 
ments by  Insurance  companies,  does  not  apply  to  an  association  organized  un- 
der Acts  16th  Gen.  Assem.  c.  103,  and  the  acts  amendatory  thereof.—- Beeman 
v.  Farmers'  Pioneer  Mut  Ins.  Ass'n,  73  N.  W.  597. 

[i]  (Iowa,  1899)  Laws  N.  Y.  1877,  c.  321,  5  1,  prohibiting  a  forfeiture  of  a 
life  policy  for  nonpayment  of  premiums,  unless  insurer  notifies  insured  of  the 
amount  due,  and  that  his  policy  will  be  forfeited  if  he  does  not  pay  such 
amount  in  30  days,  does  not  apply  where  insured,  after  default  in  payment  of 
premiums,  accepts  a  certificate  entitling  him  to  paid-up  insurance  for  a 
limited  period,  as  under  the  certificate  a  nonpayment  of  premiums  works  no 
forfeiture,  though,  under  Laws  N.  Y.  1879,  c.  347,  $  1,  the  policy  would  have 
remained  in  force  for  a  similar  length  of  time  if  it  had  been  declared  forfeited 
by  compliance  with  chapter  321.— Johnson  v.  New  York  Life  Ins.  Co.,  78  N.  W. 
905. 

U]  (Iowa,  1900)  A  mutual  fire  insurance  association  organized  under  Oode 
1873,  tit  9,  c.  4,  8  1100,  prohibiting  such  associations  from  receiving  pre- 
miums, took  a  note  for  a  premium  from  insured  for  a  definite  amount,  payable 
in  GO  days  from  date,  providing  that,  if  not  paid  when  due,  the  policy  should 
be  suspended  without  further  notice.  The  note  was  not  paid  when  due,  and 
a  loss  occurred  thereafter.  Held,  that  the  failure  to  pay  the  note  when  due 
did  not  suspend  the  policy,  where  the  association  had  not  given  plaintiff  the 
notice  required  by  Acts  18th  Gen.  Assem.  c.  210,  %%  1,  2,  providing  that  a  fire 
Insurance  association  taking  a  note  for  a  premium  shall  not  declare  the  policy 
suspended  for  nonpayment  of  the  note  unless  30  days  prior  thereto  the  com- 
pany has  given  the  assured  written  notice  that  his  premium  is  due,  and  unless 
paid  within  such  time  his  policy  will  be  suspended.— Bradford  v.  Mutual  Fire 
Ins.  Co.,  84  N.  W.  693. 

[k]  (Mass.  1897)  St  1896,  c.  515,  I  2,  providing  that  where  a  policy  is  issued 
by  a  company  "doing  business  on  the  assessment  plan"  the  insured  shall  have 
15  days  after  notice  to  pay  an  assessment,  does  not  apply  to  a  policy  during  a 
seven-year  period,  when  the  Insured  was  required  to  pay  fixed  quarterly  pre- 
miums only,  though  after  such  period  he  would  have  to  pay  assessments,  in 
view  of  St  1890,  c.  421,  8  1,  providing  that  an  assessment  plan  is  determined, 
"not  upon  fixed  payments,  but  upon  the  collection  from  time  to  time  of  an 
assessment" — French  v.  Hartford  Life  &  Annuity  Ins.  Co.,  169  Mass.  510.  48 
N.  E.  268. 

[1]  (Minn.  1898)  The  New  York  statute,  providing  that  no  policy  shall  be 
forfeited  unless  notice  of  premium  about  to  become  due  shall  be  given  not 
less  than  15  nor  more  than  45  days  before  such  premium  shall  fall  due,  which 
by  agreement  of  parties  is  made  applicable  to  a  contract  of  insurance  entered 
into  in  Minnesota,  does  not  require  that  such  notice  shall  be  given  before 
the  maturity  of  notes  taken  in  extension  of  the  time  for  paying  premiums.— 
Banholzer  v.  New  York  Life  Ins.  Co.,  77  N.  W.  295. 

[m]  IN.  Y.  1890)  Under  Laws  N.  Y.  1876,  c.  341,  as  amended  by  Laws  1877. 
c.  321,  providing  that  life  insurance  policies  shall  not  be  declared  forfeited 
by  reason  of  nonpayment  of  premiums  until  after  30  days'  notice  given,  and 
that  payment  made  within  the  30  days  shall  be  deemed  a  full  compliance  with 
the  requirements  of  the  policy  in  respect  to  the  payment  of  premiums,  an  in- 
surance company  is  liable  on  a  policy,  a  premium  on  which  was  owing  at  the 
time  of  the  death  of  the  insured,  without  payment  or  tender  of  the  premium; 
notice  of  forfeiture  under  the  statute  not  having  been  given.— Baxter  v.  Brook- 
lyn Life  Ins.  Co.,  119  N.  Y.  450,  23  N.  B.  1048,  7L.B.A.  293,  affirming  (1887) 
44  Hun,  184. 

[n]  (N.  Y.  1896)  Laws  1877,  c.  321,  providing  that  no  life  insurance  company 
shall  forfeit  a  policy  for  nonpayment  of  any  annual  premium  or  interest,  or 
any  portion  thereof,  without  giving  a  prescribed  notice,  does  not  apply  to  an 
association  conducting  the  business  of  assessment  life  and  accident  Insurance. 
— Greenwald  v.  United  Life  Ins.  Ass'n  (Sup.)  42  N.  Y.  Supp.  973,  18  Misc.  Rep. 
0L 
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[o]  (N.  Y.  1900)  A  policy  calling  for  an  annual  expense  premium,  and  also 
for  mortuary  premiums,  and  providing  for  renewals  from  month  to  month,  is 
a  policy  issued  on  the  payment  of  a  monthly  premium,  or  a  term  insurance 
contract  for  a  year  or  less,  within  the  exception  to  Rev.  St  (9th  Ed.)  p.  1174, 
requiring  a  notice  of  a  premium  in  order  to  effect  a  forfeiture  for  nonpayment. 
Judgment  and  order  (Sup.  1897)  48  N.  Y.  Supp.  463,  23  App.  Div.  5,  affirmed. 
-Baldwin  v.  Provident  Sav.  Life  Assur.  Soc.  of  New  York,  57  N.  B.  1103,  162 
X.  Y.  636. 

[p]  (N.  Y.  1892)  A  life  insurance  policy,  after  providing  for  insurance  for 
one  year,  proceeded:  "And  the  said  society  promises  and  agrees  to  renew 
and  extend  this  insurance  each  successive  year  from  the  date  thereof,  upon 
condition  that  the  assured  shall  pay"  certain  "mortuary  premiums  and  the 
annual  expense  charge,  being  the  consideration  for  the  continuance  of  the  in- 
surance in  each  successive  year.  *  *  *"  Held,  that  the  insurance  was  for 
life,  provided  the  assured  paid  premiums  as  agreed,  differing  only  in  form  from 
the  customary  life  insurance  contracts,  and  was  determinable  only  by  the  no- 
tice required  in  Laws  1877,  c.  321,  providing  for  the  service  of  a  notice  "stat- 
ing when  the  premium  will  fall  due,  and  that  if  not  paid  the  policy,  and  all 
payments  thereon,  will  become  forfeited  and  void."— McDougall  v.  Provident 
Sav.  Life  Assur.  Soc.  of  New  York,  64  Hun,  515,  19  N.  Y.  Supp.  481. 

[q]  (Tenn.  1899)  Where  an  lnsurauce  company  located  in  New  York  issues 
a  policy  on  the  life  of  a  person  living  in  another  state,  the  statute  of  New  York 
(Laws  1877,  p.  342)  requiring  insurance  companies  doing  business  in  that  state 
to  give  notice  through  the  mails  of  any  annual  premium  due  on  the  policy, 
and  declaring  that  no  policy  shall  be  forfeited  or  lapse  until  the  expiration 
of  30  days  from  the  mailing  of  such  notice,  becomes  a  part  of  the  contract, 
and  governs  its  provisions.— Nail  v.  Provident  Sav.  Life  Assur.  Soc,  54  S.  W. 
109. 

[r]  (Tex.  1897)  The  fact  that  assured  paid  the  company  part  cash,  and  gave 
his  note  for  the  balance  of  the  premium,  did  not  withdraw  the  policy  from 
the  operation  of  the  New  York  statute  of  1876,  requiring  notice  to  be  mailed 
to  insured  at  least  30  days  before  the  premium  was  due  in  order  to  cause  a 
forfeiture.— New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.)  41  S.  W.  680. 

[s]  (Tex.  1901)  Laws  N.  Y.  1892,  c.  690,  5  92,  prohibits  any  life  policy  not 
issued  on  monthly  or  weekly  payments,  or  being  a  term  policy  of  one  year  or 
less,  from  being  declared  forfeited  or  lapsed  for  nonpayment  of  premiums, 
unless  notice  is  given  at  least  15  days  before  it  is  payable.  A  life  policy  pro- 
vided that  it  should  be  governed  by  the  laws  of  New  York,  and  it  was  regu- 
larly declared  lapsed  for  failure  to  pay  a  premium,  but  was  afterwards  rein- 
stated on  a  payment  of  a  part  of  the  premiums  and  the  execution  of  notes 
for  the  balance,  which  contained  a  provision  that  all  benefits  should  be  for- 
feited if  the  notes  were  not  paid  at  maturity.  The  notes  were  not  paid  when 
due,  but  notice  of  their  maturity  was  not  given  to  the  insured,  and  he  after- 
wards tendered  the  amount  of  the  notes  and  future  payments,  which  were  re- 
fused by  the  company.  Held,  that  such  renewal  contract  did  not  change  the 
policy  to  a  term  policy,  and  hence  it  was  not  relieved  from  the  operation  of 
the  statute.— New  York  Life  Ins.  Co.  v.  Orlopp,  61  S.  W.  336. 

[tl  (Tex.  1901)  Laws  N.  Y.  1892,  c.  690,  |  92,  prohibits  any  life  policy  not 
issued  on  monthly  or  weekly  payments,  or  being  a  term  policy  of  one  year 
or  less,  from  being  declared  forfeited  or  lapsed  for  nonpayment  of  premi- 
ums, unless  notice  is  given  at  least  15  days  before  it  is  payable.  A  life 
policy  provided  that  it  should  be  governed  by  the  laws  of  New  York,  and  it 
was  regularly  declared  lapsed  for  failure  to  pay  a  premium,  but  was  after- 
wards reinstated  on  a  payment  of  a  part  of  the  premium  and  the  execution 
of  notes  for  the  balance,  which  contained  a  provision  that  all  benefits  should 
be  forfeited  if  the  notes  were  not  paid  at  maturity.  The  notes  were  not 
paid  when  due,  but  notice  of  their  maturity  was  not  given  to  the  insured, 
and  he  afterwards  tendered  the  amount  of  the  notes  and  future  premiums, 
which  was  refused  by  the  company.  There  was  no  evidence  of  the  con- 
struction placed  on  the  statute  by  the  New  York  courts.  Held,  that  the 
beneficiary  could  recover  on  the  policy,  since  the  acceptance  of  the  notes 
and  cash  constituted  a  renewal  of  the  policy,   which  could  not  be  lapsed 
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without  notice  to  Insured  of  the  time  when  the  notes  became  due. — New 
York  Life  Ins.  Co.  v.  Orlopp,  61  S.  W.  336. 

[u]  (Tex.  1903)  A  statute  of  New  York  provided  that  no  life  insurance 
company  doing  business  in  the  state  should,  within  one  year  after  default 
in  the  payment  of  any  premium,  declare  forfeited  or  lapsed  any  policy 
thereafter  Issued  or  renewed,  unless  a  written  or  printed  notice  had  been 
duly  addressed  and  mailed  to  the  insured  at  his  last  known  post  office  ad- 
dress "in  this  state."  ffeld,  the  company  is  required  to  give  notice  of  the 
time  of  maturity  of  a  premium  as  fixed  by  an  agreement  for  an  extension 
thereof.— Washington  Life  Ins.  Co.  v.  Berwald,  72  S.  W.  436. 

[v]  (Tex.  1903)  A  statute  of  New  York  provided  that  no  life  insurance 
company  doing  business  in  the  state  should,  within  one  year  after  default 
in  the  payment  of  any  premium,  declare  forfeited  or  lapsed  any  policy  there- 
after issued  or  renewed,  unless  a  written  or  printed  notice  had  been  duly 
addressed  and  mailed  to  the  insured  at  his  last  known  post-office  address 
"in  this  state."  A  life  policy  issued  by  a  New  York  company  to  a  resident 
in  Texas  provided  that  it  should  be  governed  by  the  laws  of  New  York. 
Held,  that  the  company  could  not  declare  the  policy  forfeited  unless  notice 
of  the  premium  had  been  mailed  the  insured  at  his  last  known  address  in 
Texas.— Washington  Life  Ins.  Co.  v.  Berwald,  72  S.  W.  436. 

8.  Effect  of  provisions  of  Constitution  or  By-Laics  of  Company. 

[a]  (U.  S.  1890)  The  constitution  and  by-laws  of  a  mutual  life  association 
provided  that  the  mortuary  assessments  upon  the  members  should  be  made 
the  first  weekdays  of  February,  April,  June,  August,  October,  and  December, 
for  such  sum  as  was  sufficient  to  meet  the  existing  claims  by  death,  and 
that  a  member  failing  to  receive  a  notice  of  an  assessment  should  notify 
the  home  office  of  that  fact;  and  that  a  failure  to  pay  the  assessment  within 
30  days  from  the  dates  thereof  should  work  a  forfeiture  of  membership, 
but  that  a  delinquent  member  might  be  reinstated  within  one  year  upon 
good  cause  shown,  satisfactory  evidence  of  good  health,  and  payment  of  all 
back  dues.  Plaintiffs  certificate  stipulated  that  it  was  subject  to  the  con- 
stitution and  by-laws,  and  provided  that  "a  notice  addressed  to  a  member 
at  his  post-office  address,  as  appearing  upon  the  books  of  the  association, 
*  *  *  shall  be  deemed  a  sufficient  notice."  The  certificate  was  to  become 
void  if  any  of  the  payments  provided  for  were  not  made  "when  due."  The 
holder  of  a  certificate  failed  to  pay  a  June  assessment  for  more  than  30 
days,  and  plaintiff,  the  beneficiary,  averred  that  no  notice  was  mailed  or 
received,  while  defendant  alleged  that  it  was.  Held,  that  if  no  notice  was 
mailed  the  certificate  was  not  forfeited. — Mutual  Reserve  Fund  Life  Ass'n 
v.  Hamlin,  139  U.  S.  297,  11  Sup.  Ot.  614,  35  L.  Ed.  167. 

[b]  (Iowa,  1902)  Defendant's  articles  of  association,  which  were  made  a 
part  of  its  contract  with  assured,  required  it  to  give  30  days'  notice  of  de- 
linquent Insurance  premiums  before  declaring  forfeiture  of  the  policy.  The 
premium  on  decedent's  policy  became  due  April  26th,  and  due  notice  was 
given  prior  to  that  date,  but  an  agreement  was  effected  with  defendant's 
president,  by  which  the  premium  was  to  be  paid  in  monthly  installments. 
One  installment  was  paid,  and  defendant  agreed  that  the  policy  should  re- 
main in  force  until  May  26th.  Held  that,  though  no  further  payment  was 
made  before  the  latter  date,  defendant  could  not  declare  the  policy  forfeited 
without  giving  30  days'  notice.— Newton  v.  Southwestern  Mut  Life  Ass'n, 
90  N.  W.  73,  116  Iowa,  311. 

[cl  (Pa.  1884)  Where  the  by-laws  of  a  mutual  company  provide  that, 
whenever  an  assessment  is  levied,  notice  shall  be  given  to  the  policy  holder 
of  the  amount  due  and  the  time  of  payment,  the  absence  of  notice  of  assess- 
ment is  fatal  to  an  action  for  its  recovery,  and  a  foreign  attachment  Issued 
for  the  purpose  of  recovering  the  assessment  Is  not  a  substitute  for  the 
notice. — Susquehanna  Mut.  Fire  Ins.  Co.  v.  Staata,  4  Penny.  313. 

Td]  (Pa.  1897)  When  the  by-laws  of  a  mutual  fire  insurance  company  pro- 
vide for  forfeiture  of  policy  only  for  nonpayment  of  an  assessment  after  no- 
tice thereof,  failure  of  a  member  to  pay  an  assessment  notice  of  which  was 
not  given  until  after  action  had  been  commenced  on  his  policy  for  a  total 
loss  does  not  forfeit  the  policy. — McMahan  v.  Sewickley  Mut  Fire  Ins,  Co. 
(Pa.  Sup.)  36  AtL  174,  179  Pa.  St  52. 
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-}.  Effect  of  Agreements  to  Give  Notice. 

[a]  (Ky.  1886)  Plaintiff  took  out  an  insurance  policy  In  a  foreign  com- 
pany through  its  local  state  agent.  Neither  the  policy  nor  the  premium 
notes  stated  where  they  were  to  be  paid;  the  only  agreement  being  that 
they  were  to  be  paid  by  mail,  if  requested.  The  agent  told  him  he  would  be 
notified  when  and  how  to  make  the  payments,  but  he  never  received  any 
notice.  EM,  that  the  company  could  not  claim  a  forfeiture  of  the  policy 
by  reason  of  the  nonpayment  of  a  premium  note. — Blackerby  v.  Continental 
Ins.  Co.,  83  Ky.  574. 

[b]  (Ky.  1886)  A  policy  issued  by  a  foreign  company  provided  for  its  for- 
feiture for  nonpayment  of  premiums,  and  the  premium  note  was  a  promise 
to  pay  by  mail  if  requested,  without  other  designation  as  to  the  manner  or 
place  of  payment.  When  the  contract  was  made  the  agent  told  the  insured 
that  he  would  receive  notice  before  he  would  be  required  to  pay  the  in- 
stallments of  premiums,  designating  the  person  to  receive  payment  and  the 
place  where  it  should  be  made.  Held,  that  a  failure  to  pay  an  installment 
past  due  because  the  insured  was  waiting  for  information  as  to  where  to 
pay  did  not  forfeit  the  insurance,  though  he  had  been  informed  where  to 
make  previous  remittances. — Continental  Fire  Ins.  Co.  v.  Adams,  8  Ky.  Law 
Rep.  269. 

[c]  (La.  1873)  As  the  forfeiture  of  legal  rights  is  not  favored  by  the 
courts,  the  terms  or  conditions  upon  which  a  forfeiture  shall  happen  must 
be  strictly  complied  with;  so,  where  an  insurance  company  notified  the  In- 
sured that  a  forfeiture  would  not  be  claimed  for  nonpayment  of  assess- 
ments till  30  days  after  the  publication  of  a  notice  of  the  call  for  eight 
consecutive  days,  the  said  company  should  have  made  the  publication  and 
given  the  delay,  because  the  insured  had  the  right  to  expect  it  and  is  pre- 
sumed to  have  acted  upon  It — Fitzpatrick  v.  Mutual  Benev.  Life  Ins.  Co., 
25  La.  Ann.  443. 

[d]  (N.  Y.  1875)  The  assignee  of  a  life  insurance  policy  which  was  in 
possession  of  the  company  applied  to  the  company  to  ascertain  when  the 
premium  for  June,  1870,  and  the  interest  on  a  premium  note  given  by  the 
insured,  would  become  due,  and  at  the  same  time  promised  to  pay  the  same 
when  due.  The  company  declined  at  the  time  to  give  the  information,  but 
promised  and  agreed  to  give  notice  of  the  time  when  they  would  become 
due  and  the  amount  Held,  that  the  agreement  of  the  company  to  give  such 
notice  to  the  assignee  was  supported  by  sufficient  consideration. — Leslie  v. 
Knickerbocker  Life  Ins.  Co.,  63  N.  Y.  27. 

[e]  (N.  Y.  1888)  Where  an  insurance  company  is  required  by  statute  to 
give  notice  to  holders  of  policies  thereafter  issued  or  renewed  of  the  time 
of  payment  of  premiums,  and  assures  the  holder  of  a  policy  issued  before 
the  passage  of  the  act  that  the  required  notices  will  be  given,  the  insured 
has  the  right  to  rely  on  such  promise  of  actual  notice  for  the  payment  of 
premiums. — Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y.  15,  17  N.  E.  396. 

[f]  (Wis.  1890)  Where  the  secretary  of  a  life  insurance  company  in  writ- 
ing assures  a  person  that  certain  notices  relative  to  assessments  would  be 
given  before  there  could  be  any  forfeiture  of  a  policy,  and  the  person,  rely- 
ing on  such  assurance,  takes  policies  with  the  company,  he  has  a  right  to 
rely  on  such  assurance  until  notified  to  the  contrary,  though  the  policies 
provide  that  the  assessments  shall  be  made  according  to  the  articles  of  in- 
corporation, and  the  articles,  which  were  not  attached  to  the  policies,  and 
had  never  been  seen  by  insured,  provided  for  payment  of  assessments  when 
due.-— True  v.  Bankers'  Life  Ass'n,  78  Wis.  287,  47  N.  W.  520. 

5.  Effect  of  Stipulations  in  Policy  or  Note. 

[a]  (Cal.  1899)  Under  the  laws  of  the  state  of  New  York,  which  provide 
that  no  life  insurance  company  doing  business  in  that  state  shall  have 
power  to  declare  forfeited  or  lapsed  any  policy  by  reason  of  nonpayment  of 
premium  or  interest,  or  any  portion  thereof,  until  30  days  after  the  mailing 
of  a  written  notice  to  the  assured,  a  policy  issued  by  an  insurance  company 
located  in  the  state  of  New  York,  and  doing  business  in  another  state,  to  be 
performed  in  New  York,  cannot  be  forfeited  for  nonpayment  of  premium 
without  a  written  notice  to  the  assured,  though  the  policy  contains  an  ex- 
press waiver  of  such  notice.— Harrington  v.  Home  Life  Ins.  Co.,  58  Pac.  180. 
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[b]  (Iowa,  1902)  Defendant's  articles  of  association,  which  were  made  a 
part  of  its  contract  with  assured,  required  it  to  give  30  days1  notice  of  de- 
linquent insurance  premiums  before  declaring  forfeiture  of  the  policy.  The 
premium  on  decedent's  policy  became  due  April  26th,  and  due  notice  was 
given  prior  t6  that  date;  but  an  agreement  was  effected  with  defendant's 
president,  by  which  the  premium  was  to  be  paid  in  monthly  installments. 
One  Installment  was  paid,  and  defendant  agreed  that  the  policy  should  re* 
main  in  force  until  May  26th.  Held,  that  the  persons  who  had  undertaken 
to  pay  the  monthly  installments  for  the  assured  knew,  without  further 
notice,  that  the  policy  would  be  forfeited  if  they  were  not  paid,  was  un- 
tenable, since  they  had  the  right  to  rely  on  the  condition  that  80  days'  notice 
of  forfeiture  would  be  given. — Newton  v.  Southwestern  Mut  life  Ass'n,  90 
N.  W.  73,  116  Iowa,  311 

[c]  (Ky.  1900)  Where  a  policy  of  insurance  provided  that  it  should  become 
void,  without  notice  to  insured,  upon  his  failure  to  pay  at  maturity  any 
note  given  for  a  premium,  and  the  company,  upon  failure  of  the  insured  to 
pay  at  maturity  a  note  for  one  year's  premium,  due  five  months  after  date, 
returned  the  note  to  the  agent,  the  policy  ceased  without  notice  to  insured. — 
Park  v.  Hilton,  54  S.  W.  949. 

[d]  (Ky.  1901)  Where  each  policy  and  each  note  provided  for  a  forfeiture 
for  nonpayment  of  the  note  or  any  premium,  it  was  not  necessary  for  the 
company,  to  effect  a  forfeiture,  to  notify  insured  that  his  policy  had  lapsed. — 
Manhattan  Life  Ins.  Go.  v.  Savage's  Adm'r,  63  S.  W.  278,  23  Ky.  Law  Rep. 
483. 

[e]  (N.  Y.  1900)  Under  Laws  1897,  c.  218,  providing  that  a  forfeiture  can 
only  take  effect  after  a  prescribed  notice  is  given,  a  condition  in  an  unpaid 
note,  given  for  an  insurance  premium,  that  the  policy  should  be  null  and 
void,  without  notice  being  given,  on  the  failure  to  pay  the  note  at  maturity, 
is  ineffective,  since  it  can  be  given  no  greater  force  than  a  like  condition  in 
the  policy.— Strauss  v.  Union  Cent.  Life  Ins.  Co.,  67  N.  Y.  Supp.  509,  33 
Misc.  Rep.  333,  judgment  aflarmed  (1901)  70  N.  Y.  Supp.  1149. 

[f]  (N.  Y.  1902)  Where  a  foreign  life  insurance  company  has  due  notice 
of  the  assignment  of  a  policy  issued  in  the  state,  it  cannot  forfeit  the  same 
within  one  year  for  failure  of  the  assignee  to  pay  the  premium,  unless  it 
gives  the  notice  required  by  Laws  1890,  c.  690,  5  92,  to  pay  such  premium, 
and  of  an  intent  to  forfeit  if  not  paid;  and  the  fact  that  part  of  the  pre- 
mium, when  due,  was  paid  in  cash,  and  the  balance  by  the  note  of  the  as- 
signee, with  the  recital  that  the  policy  would  be  forfeited  on  default,  does 
not,  in  the  absence  of  the  statutory  notice,  entitle  the  company  to  insist  on 
the  forfeiture.  Judgment  (Sup.  1901)  70  N.  Y.  Supp.  1149,  affirmed.— Strauss 
v.  Union  Cent.  Life  Ins.  Co.,  63  N.  E.  347,  170  N.  Y.  349. 

[g]  (Pa.  1901)  Where  a  policy  of  a  mutual  fire  insurance  company  pro- 
vided that,  if  assessments  are  not  paid  after  60  days'  public  notice,  the  in- 
surance shall  be  suspended,  and  it  appears  that  a  policy  holder  had  neg- 
lected to  pay  assessments  after  60  days'  public  notice,  and  after  he  had 
paid  assessments  of  which  he  had  personal  notice  on  three  other  policies 
for  other  parties,  of  which  he  had  charge,  he  cannot,  in  an  action  for  a  loss 
Incurred  during  his  period  of  default,  aver  as  a  ground  for  avoiding  the  for- 
feiture that  he  had  no  personal  notice  of  the  assessment — Gonder  v.  Lan- 
caster County  Mut  Fire  Ins.  Co.,  17  Pa.  Super.  Ct  119. 

[h]  (Tenn.  1898)  A  life  policy  providing  that,  in  consideration  of  a  certain 
admission  fee  on  each  $1,000  of  the  maximum  indemnity  provided  for,  and 
of  the  further  payment  of  "all  assessments  proportioned  to  said  maximum 
indemnity  levied  against  the  herein-named  member  to  form  a  mortuary  fund, 
for  the  payment  of  all  indemnity  matured  by  the  death  of  members,  and  to 
create  a  safety  fund,  *  *  *  which  assessments,  to  be  levied  upon  all 
members  holding  similar  certificates  id  force  at  the  date  of  such  deaths, 
shall  be  made  according  to  the  table  of  graduated  ratios  given  hereon,  and 
as  further  determined  by  their  respective  ages,  and  the  aggregate  maximum 
indemnity  at  the  date  of  such  deaths,  with  due  allowance  for  discontinuance 
of  membership,"  etc.,  does  not  fix  the  mortuary  call  at  a  determined  figure, 
but  contemplates  that  an  assessment  must  be  made  by  the  directors,  and 
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notice  given,  that  assured  may  know  the  amount  he  is  to  pay. — Hartford 
Life  Ins.  Co.  v.  Hyde,  48  S.  W.  968. 

[i]  (Tex.  1902)  Laws  N.  Y.  1897,  c.  218,  5  92,  prohibits  any  life  policy  not 
issued  on  monthly  or  weekly  payments,  except  term  policies  for  one  year 
or  less,  from  being  declared  forfeited  or  lapsed  for  nonpayment  of  premiums 
within  one  year  of  the  maturity  thereof,  unless  notice  is  given  at  least  15 
days  before  the  premium  is  payable.  A  premium  on  a  life  policy  which 
provided  that  it  should  be  governed  by  the  laws  of  New  York  was  partly 
paid  in  cash,  and  the  balance  was  included  in  a  note  accepted  by  the  com- 
pany, payable  in  six  months,  without  grace,  which  provided  that  all  claims 
to  further  insurance  should  be  forfeited  if  the  note  was  not  paid  when  due. 
Held,  that  the  statute,  which  was  to  be  liberally  construed,  required  15  days' 
notice  of  the  maturity  of  the  note,  and  that  an  attempted  forfeiture  of  the 
policy  for  nonpayment,  in  the  absence  of  such  notice,  was  ineffectual. — New 
York  Life  Ins.  Co.  v.  English,  67  S.  W.  884. 

6.  Effect  of  Custom  or  Usage. 

[a]  (U.  S.  1881)  The  failure  of  the  company  to  give  notice,  according  to 
its  usage,  of  the  day  on  which  a  note  given  for  a  premium  will  become 
due,  is  no  excuse  for  nonpayment.— Thompson  v.  Knickerbocker  Life  Ins. 
Co.,  104  U.  S.  252,  26  L.  Ed.  765,  affirming  (1876)  Fed.  Cas.  No.  13,964  [2 
Woods,  547]. 

[b]  (TJ.  S.  1873)  A  life  insurance  company  is  not  bound  to  give  notice  to 
the  insured  when  the  annual  premium  is  about  falling  due,  in  the  absence 
of  an  agreement,  though  it  has  been  the  practice  of  the  company  to  give 
such  notice. — Morey  v.  New  York  Life  Ins.  Co.,  Fed.  Cas.  No.  9,795  [2  Woods, 
663]. 

[c]  (Ga.  1886)  Where  a  life  insurance  company  by  a  uniform  course  of 
dealing  gave  persona]  notice  of  the  date  when  premiums  became  due,  the 
policy  will  be  forfeited  for  nonpayment  of  premium,  though  the  company 
failed  to  give  the  notice;  assured  having  waited  more  than  six  months  after 
the  premium  became  due  before  taking  any  steps  to  inquire  or  pay  the 
same. — Grant  v.  Alabama  Gold  Life  Ins.  Co.,  76  Ga.  575. 

[d]  (111.  1891)  Where  the  custom  of  an  accident  Insurance  company  is  to 
give  notice  to  the  insured  when  premium  notes  are  due,  and  collect  them 
through  its  local  agents,  and  consider  the  policies  as  in  force,  though  unpaid, 
it  cannot,  as  to  an  insured  person  towards  whom  it  has  adopted  such  course, 
take  advantage  of  a  clause  in  the  policy  forfeiting  it  in  case  such  notes  are 
not  paid  at  the  time  of  the  injury,  where,  through  the  neglect  of  the  local 
agent,  no  notice  of  the  note  being  due  has  been  given. — Equitable  Ace.  Ins. 
Co.  v.  Van  Etten,  40  111.  App.  232. 

[e]  (Iowa,  1874)  It  is  the  duty  of  a  life  insurance  company,  which  has 
been  accustomed  to  give  notice  when  his  premiums  became  due  by  mail  to 
an  assured,  who  informed  an  agent  of  the  company  of  a  change  of  his  resi- 
dence, to  send  a  notice  to  his  changed  address;  and  a  failure  of  the  insured 
to  pay  the  premium  because  such  notice  was  not  given  him  will  not  forfeit 
his  policy.— Mayer  v.  Mutual  Life  Ins.  Co.  of  Chicago,  38  Iowa,  304,  18  Am. 
Rep.  34. 

[f]  (Iowa,  1874)  One  who  has  not  been  notified  by  a  life  insurance  com- 
pany of  their  abandonment  of  a  custom  to  notify  a  policy  holder  when  his 
premiums  become  due  may  rely  upon  his  reasonable  expectation  of  such 
notice  in  the  case  of  any  particular  premium. — Mayer  v.  Mutual  Life  Ins. 
Co.  of  Chicago,  38  Iowa,  304,  18  Am.  Rep.  34. 

[g]  (Iowa,  1884)  Where  a  life  policy  provided  that  failure  to  pay  annual 
dues  on  a  day  named  should  render  the  policy  void,  failure  of  the  insurance 
company  to  notify  the  insured  of  the  time  for  payment  does  not  avoid  the 
company's  right  to  Insist  on  the  forfeiture,  though  there  has  been  a  volun- 
tary custom  of  the  insurer  to  send  such  notices. — Mandego  v.  Centennial 
Mat  Life  Ass'n,  64  Iowa,  134,  17  N.  W.  656,  19  N.  W.  877. 

[h]  (La.  1900)  An  assignee  had  always  received  notice  of  maturity  of  pre- 
miums through  the  agency  of  persons  connected  with  the  company;  and  one 
of  their  agents,  though  no  longer  in  the  company's  employ,  continued  to  see 
that  the  assignee  received  notice.  The  evidence  did  not  show  that  the  as- 
signee was  aware  that  this  agent  had  been  discharged.    Held,  that  notice 
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is  the  rule,  and  that  the  company  will  not  be  held  relieved  from  the  neces- 
sity of  giving  notice,  unless  it  clearly  appears  that  it  was  justified  in  not 
giving  notice. — Elgutter  v.  Mutual  Keserve  Fund  Life  Ass'n,  28  South.  289, 
52  La.  Ann.  1733. 

[i]  (Md.  1885)  Under  an  insurance  policy  providing  that,  on  default  of 
the  payment  in  advance  of  the  annual  interest  on  the  premium  notes  before 
March  1st  each  year,  the  policy  should  be  suspended  and  be  no  longer  bind- 
ing on  the  company,  held,  that  the  policy  ceased  to  be  binding  on  such  de- 
fault, though  the  company  failed  to  give  its  customary  notice  as  to  the 
payment  of  the  interest— Webb  v.  Mutual  Fire  Ins.  Co.,  63  Md.  213. 

[j]  (N.  Y.  1884)  Where  for  years  a  life  insurance  company  has  annually 
notified  the  holder  of  a  policy  when  his  premium  comes  due,  he  Is  entitled 
to  expect  a  notification,  and  is  not  in  default  for  a  neglect  to  pay  when  it 
Is  not  given  him.— Attorney  General  v.  Continental  Life  Ins.  Co.,  33  Hun,  138. 

[k]  (Ohio,  1876)  A  participating  life  policy  provided  for  Its  forfeiture  on 
nonpayment  of  the  quarterly  premium  promptly  at  the  home  office,  or  to  an 
agent  having  receipts  executed  at  the  home  office.  For  two  years  the  agent 
forwarded  the  insurer  a  bill  for  the  premium,  before  due,  less  the  dividend 
earned,  and  the  assured  remitted  to  him.  The  assured  removed  to  another 
state,  but  the  agent  kept  a  record  of  his  residence  and  continued  to  send 
him  bills,  and  he  to  remit.  Held,  that  failure  to  send  him  a  bill,  whereby 
the  insured  was  induced  to  wait  until  the  last  day  for  it,  and  then  remitted 
on  the  following  day  what  he  supposed  would  be  the  proper  amount,  but 
which  proved  to  be  too  small,  did  not  forfeit  the  policy. — Smith  v.  Union 
Cent.  Life  Ins.  Co.,  1  Wkly.  Law  Bui.  284. 

[1]  (Ohio,  1878)  Where  by  the  terms  of  a  life  policy  the  nonpayment  of 
the  required  annual  premium  at  the  designated  time  is  declared  to  be  a 
ground  of  forfeiture,  but  the  uniform  custom  of  the  Insurance  company  has 
been  to  give  notice  of  the  time  when  the  premiums  fall  due,  and  to  collect 
the  same  at  the  residence  of  the  policy  holder,  through  a  local  agent  residing 
in  his  neighborhood,  good  faith  requires  that  this  mode  of  collection  should 
not  be  discontinued,  and  payment  required  at  the  company's  office,  without 
notice  to  the  insured.— Union  Cent  Life  Ins.  Co.  v.  Pottker,  33  Ohio  St  459, 
31  Am.  Rep.  555. 

[ml  (Ohio,  1881)  An  action  will  lie  to  compel  a  life  insurance  company  to 
reinstate  a  policy  by  issuing  renewal  receipts  to  the  insured,  where  the 
policy  was  forfeited  by  reason  of  the  failure  of  the  company,  contrary  to  its 
custom,  to  give  notice  of  the  time  when  premiums  fell  due,  since  the  as- 
sured had  a  right  to  rely  on  the  company's  custom  to  issue  such  notices.— 
Tullidge  v.  National  Life  Ins.  Co.,  8  Ohio  Dec.  222,  6  Wkly.  Law  Bui.  341. 

[n]  (Tenn.  1898)  The  uniform  and  continued  custom  of  an  insurance  com- 
pany to  notify  its  policy  holders  that  annual  and  quarterly  dues  are  payable 
relieves  such  holders  from  paying  the  same  till  notice  given. — Hartford  Life 
Ins.  Co.  v.  Hyde,  48  S.  W.  968. 

7.  Persons  to  Whom  "Notice  Must  he  Given, 

See  post,  II,  §  4. 

[a]  (Mo.  1899)  The  beneficiary  named  in  a  policy  of  life  insurance  is  not 
the  assignee  of  the  policy,  within  2  Rev.  St.  N.  Y.  p.  1972,  c.  690,  §  92,  pro- 
viding that  policies  may  not  be  forfeited  for  failure  to  pay  the  premiums, 
without  a  notice  to  the  insured  or  the  assignee  of  the  policy. — Linn  v.  New 
York  Life  Ins.  Co.,  78  Mo.  App.  192,  2  Mo.  App.  Rep'r,  201. 

[bl  (N.  H.  1863)  Where  property  insured  is  conveyed,  and  the  policy  is 
assigned,  with  the  assent  of  the  directors  of  the  company,  an  assessment 
made  against  the  original  assured,  and  notice  to  him,  will  not  cause  a  sus- 
pension of  the  policy,  in  case  of  nonpayment.  The  assignee,  after  the  as- 
sent of  the  directors,  is  the  party  entitled  to  notice. — Barnes  v.  Union  Mut 
Fire  Ins.  Co.,  45  N.  H.  21. 

[c,  d]  (N.  Y.  1896)  Under  Laws  1877,  c.  321,  §  1,  prohibiting  the  forfeiture 
of  a  policy  for  nonpayment  of  premium  unless  a  notice  of  the  premium  due 
"shall  be  duly  addressed  and  mailed  to  the  person  whose  life  is  insured,"  a 
proper  notice  given  such  person  is  sufficient,  though  the  contract,  as  shown 
by  the  policy,  is  with  another,  by  whom  the  premiums  are  to  be  paid,  and 
to  whom  the  policy  is  payable. — Rowe  v.  Brooklyn  Life  Ina  Co.,  42  N.  Y. 
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Supp.  646,  11  App.  Div.  532,  reversing  judgment  (1806)  16  Misc.  Rep.  323,  38 
N.  Y.  Supp.  621,  and  order  affirmed  (1900)  162  N.  Y.  604,  57  N.  E.  1123. 

[e,  f\  (N.  Y.  1900)  Laws  1897,  c.  218,  provides  that  a  life  insurance  policy 
shall  not  be  forfeited  within  a  year  after  nonpayment  of  a  premium  when 
due,  unless  a  prescribed  notice  shall  have  been  given  "to  the  person  whose 
life  Is  insured,  or  the  assignee  of  the  policy,  If  notice  of  the  assignment  has 
been  given  to  the  corporation."  A  policy  was  assigned,  and  notice  thereof 
given  to  the  company.  Subsequently  the  company  gave  a  notice,  in  con- 
formity with  the  statute,  of  the  premium  due,  to  the  insured.  Held,  that 
the  policy  was  not  forfeited,  since  the  notice  should  have  been  given  to  the 
assignee. — Strauss  v.  Union  Cent  Life  Ins.  Co.,  67  N.  Y.  Supp.  509,  33  Misc. 
Rep.  333.  Judgment  affirmed  (1901)  70  N.  Y.  Supp.  1149. 

[g]  (Ohio,  1886)  After  a  mutual  life  insurance  company  learned  that  the 
beneficiary,  a  wife,  who  was  entitled  to  the  profits  earned,  had  left  her  hus- 
band, the  assured,  and  sued  for  alimony,  it  was  bound  to  notify  her  before 
the  premium  fell  due,  and  a  notice  sent  to  him  before  receiving  information 
of  separation  was  not  sufficient,  and  the  policy  would  not  be  forfeited  for 
nonpayment  of  such  premium. — Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio 
St.  156,  5  N.  E.  417,  58  Am.  Rep.  806,  affirming  Smith  v.  Manhattan  Life  Ins. 
Co.  (1885)  15  Wkly.  Law  BuL  180,  9  Ohio  Dec.  583. 

[h]  (Pa.  1881)  Where  an  action  is  brought  by  a  voluntary  assignee  for  the 
benefit  of  creditors  upon  a  policy  of  insurance  issued  to  his  assignor,  and  the 
company  defends  on  the  grounds  that  the  insured  failed  to  pay  an  assessment 
after  notice,  held,  that  it  was  no  answer  for  plaintiff  to  show  that  he  agreed 
with  the  agent  of  the  company,  after  the  assignment,  that  such  notice  should 
be  given  to  him  and  that  he  had  never  received  it. — Lycoming  Fire  Ins.  Co. 
v.  Storrs,  97  Pa.  354. 
1.  In  General.  1L  Sufficiency. 

[a]  (111.  1873)  Where  the  notice  of  an  assessment  upon  an  insurance  note 
showed  that  the  assessment  was  made  by  the  company,  when  the  directors 
alone  were  authorized  to  make  the  same,  held  to  be  no  objection  to  the  assess- 
ment, as  in  legal  effect  it  was  the  same  thing. — Williams  v.  German  Mut. 
Fire  Ins.  Co.,  68  111.  387. 

[b]  (Ind.  1882)  Notice  by  an  insurance  company,  informing  the  insured  of 
the  time  his  premium  falls  due  and  calling  his  attention  to  the  conditions  of 
the  policy,  cannot  be  construed  as  a  notice  that  such  payment  must  be  made 
in  money,  or  a  refusal  to  allow  credit  for  services  rendered  by  the  insured 
under  a  contract  with  the  company. — Willcuts  v.  Northwestern  Mut  Life 
Ins.  Co.,  81  Ind.  300. 

[c]  (Iowa,  1896)  A  notice  from  an  insurer  that  an  assessment  would  fall 
due  at  a  certain  time  is  not  notice  that  the  policy  will  be  canceled  unless  the 
assessment  is  paid. — Finster  v.  Merchants'  &  Bankers'  Ins.  Co.,  97  Iowa,  9, 
65  N.  W.  1004. 

[d]  (Md.  1883)  A  life  insurance  contract  provided  that  the  insured  should 
pay  "$2.50  quarterly  for  expenses,"  among  other  things,  and  that  he  should 
forfeit  his  membership  If  the  quarterly  dues  should  not  be  paid  within  30 
days  after  notice.  Held,  that  a  notice  to  pay  $10,  as  annual  dues,  in  advance, 
was  not  sufficient  notice.— Mutual  Endowment  Assessment  Ass'n  v.  Essender, 
59  Md.  463. 

[e]  (N.  Y.  1896)  Where  the  policy  requires  the  association,  before  forfeiture 
for  nonpayment  of  a  premium,  to  send  the  insured  a  notice  "announcing  each 
assessment  and  the  number  thereof,"  the  failure  of  the  notice  to  announce  the 
"number"  prevents  forfeiture. — Greenwald  v.  United  Life  Ins.  Ass'n  (Sup.)  42 
N.  Y.  Supp.  973,  18  Misc.  Rep.  91. 

[f]  (N.  Y.  1897)  Proof  of  the  sending  of  a  notice  calling  for  a  premium,  with- 
out showing  the  date  for  payment  written  thereon,  does  not  authorize  a  forfei- 
ture of  the  policy  for  failure  to  pay  "within  thirty  days  from  the  date  written 
on  the  notice."— Williams  v.  Reserve  Fund  Live-Stock  Ins.  Co.  (Sup.)  43  N.  Y. 
Supp.  1083,  19  Misc.  Rep.  515. 

[g]  (Pa.  1884)  A  statement  which  shows  enough  of  the  manner  in  which 
the  money  of  a  mutual  insurance  company  has  been  expended  to  enable  a 
member  to  Judge  of  the  necessity  for  the  assessment  he  is  called  upon  to  pay 
is  sufficient— Lycoming  Ins.  Co.  v.  Bixby,  15  Wkly.  Notes  Cas.  109. 
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[h]  (Pa.  1000)  Where  an  application  for  Insurance  makes  the  assessments 
payable  •'within  forty  days  after  notice,  and,  if  not  paid  within  ninety  days 
from  date  of  notice,"  the  policy  Is  to  be  void,  the  date  of  notice  is  the  actual 
date  on  which  the  notice  is  received,  and  not  the  date  appearing  at  the  head 
of  the  paper  whereby  the  notice  is  conveyed.— Darlington  v.  Phoenix  Mut. 
Fire  Ins.  Co.,  45  Atl.  482,  194  Pa.  650. 

t.  Statutory  Provision*. 

[a]  (U.  S.  1899)  A  policy  provided  that,  after  it  had  been  In  force  three 
months,  one  month's  grace  would  be  allowed  in  payment  of  subsequent  pre- 
miums, which  became  due  annually  on  July  19th.  Laws  N.  Y.  1892,  c  690, 
art.  1,  §  92,  by  which  the  policy  was  governed,  provides  that  no  life  insurance 
corporation  doing  business  in  that  state  shall  declare  a  policy  forfeited  for 
nonpayment  of  premium  when  due,  unless  a  notice  stating  the  amount  due, 
the  place  of  payment,  and  the  person  to  whom  payable  shall  be  mailed  to  the 
person  insured  at  least  15,  and  not  more  than  45,  days,  prior  to  the  day  when 
the  same  falls  due,  and  stating  that,  unless  the  amount  then  due  shall  be 
paid  by  such  date,  the  policy  will  become  forfeited,  and  declares  that,  if  pay- 
ment so  demanded  is  made  within  the  time  limited  therefor,  it  shall  be  a  full 
compliance  with  the  policy,  and  that  no  such  policy  shall  in  any  case  be  for- 
feited until  the  expiration  of  30  days  after  the  mailing  of  such  notice.  Plain- 
tiff's decedent  paid  two  annual  premiums  prior  to  June  27,  1896,  when  de- 
fendant mailed  him  a  notice  in  compliance  with  the  statute,  except  that  it 
declared  that,  unless  the  premium  was  paid  on  or  before  July  19th,  the  policy 
would  be  forfeited,  but  also  stated  that  the  notice  was  sent  in  compliance 
with  the  New  York  law,  and  did  not  modify  the  provisions  of  the  policy. 
The  premium  due  July  19,  1896,  was  not  paid,  and  assured  died  in  No- 
vember of  that  year.  Held,  that  since,  under  the  statute,  the  policy  could  not 
be  forfeited  until  30  days  after  the  mailing  of  the  notice,  and  that  that  period 
could  not  expire  between  June  27th  and  July  19th,  and  in  view  of  the  grace 
provision  of  the  policy,  the  notice  declaring  that  it  would  be  forfeited,  if 
payment  was  not  made  on  the  latter  date,  was  invalid,  and  hence  that  the 
policy  was  continued  in  force. — New  York  Life  Ins.  Co.  v.  Ding  ley,  93  Fed. 
153,  35  C.  O.  A.  245. 

[b]  (111.  1897)  Where  a  notice  is  given  under  the  provisions  of  a  statute 
for  the  purpose  of  putting  the  holder  of  an  Insurance  policy  in  default,  and 
declaring  a  forfeiture  for  the  nonpayment  of  premiums,  such  notice  must  con- 
form strictly  to  the  requirements  of  the  statute,  or  it  will  be  void. — Dubuque 
Fire  &  Marine  Ins.  Co.  v.  Oster,  74  111.  App.  139. 

[cl  (Iowa,  1886)  Acts  18th  Gen.  Assem.  c.  210,  requires  an  insurance  com- 
pany to  give  notice  to  the  assured  that  his  note  for  the  premium  is  due,  or 
to  become  due,  before  his  policy  can  be  suspended,  and  that  the  company 
"may"  state  the  amount  necessary  to  pay  the  customary  short  rate,  in  order 
to  cancel  the  policy.  Held,  that  an  Insurance  company  will  not  be  relieved 
from  liability  for  loss  occurring  after  a  premium  note  becomes  due,  when  its 
notice  does  not  contain  such  statement  of  the  amount  necessary  to  pay  the 
short  rate,  and  the  policy  holder  does  not  waive  his  right  to  object  to  the 
notice  by  asking  further  time  on  the  note. — Boyd  v.  Cedar  Rapids  Ins.  Co., 
70  Iowa,  325,  30  N.  W.  585. 

[d]  (Iowa,  1892)  A  notice  sent  by  an  insurance  company  to  the  insured 
that  a  premium  note  was  due,  and,  unless  paid  in  30  days,  the  policy  would 
be  canceled,  was  sufficient  under  Laws  1880,  c.  210,  to  suspend  the  policy. — 
Morrow  v.  Des  Moines  Ins.  Co.,  84  Iowa,  256,  51  N.  W.  3. 

Tel  (Iowa)  Acts  18th  Gen.  Assem.  c.  210,  provides  that  an  insurer  may  give 
notice  to  insured  of  maturity  of  a  premium,  or  installment  thereof;  the  notice 
to  state  the  amount  due,  or  which  will  be  due,  and  also  the  amount  required 
to  pay  customary  short  rates  and  expenses  in  order  to  cancel  the  policy, 
which  will  not  be  suspended  until  30  days  after  such  notice  was  served. 
Held,  that  a  notice  by  an  insurer,  who  had  issued  two  policies  to  one  person, 
stating  the  aggregate  amounts  required  to  cancel  both  policies  and  to  pay  the 
premiums  due  on  both,  was  insufficient  to  suspend  one  of  the  policies. — (1899) 
Smith  v.  Continental  Ins.  Co.,  79  N.  W.  126;  (1900)  Born  v.  Home  Ins.  Co.  of 
New  York,  81  N.  W.  676. 
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[f]  (N.  H.  1903)  The  laws  of  New  York  provide  that  no  life  insurance  policy 
shall  be  declared  forfeited  for  failure  to  pay  premiums,  unless  a  notice 
stating  the  amount  of  the  premium  due,  the  place  where  it  should  be  paid, 
and  the  person  to  whom  the  same  is  payable,  shall  be  duly  mailed  to  the  in- 
sured, or  the  assignee  of  the  policy,  at  least  15,  and  not  more  than  45,  days 
prior  to  the  day  when  the  same  is  payable.  The  statute  further  provides 
that  the  affidavit  of  an  agent  of  the  insurance  company,  that  the  required 
notice  has  been  addressed  and  mailed,  shall  be  presumptive  evidence  that  such 
notice  has  been  given.  Held,  that  an  affidavit  stating  that  a  notice  has  been 
duly  served,  but  not  showing  that  the  notice  stated  the  amount  of  the  premium 
due,  the  place  where  it  was  payable,  the  person  to  whom  payable,  and  that 
unless  It  was  paid  before  the  day  it  fell  due  the  policy  would  become  forfeited, 
was  insufficient.— Seely  v.  Manhattan  Life  Ins.  Co.,  55  Atl.  425. 

[g]  (N.  Y.  1889)  A  notice  sent  by  a  company  to  a  policy  holder,  stating  when 
Ms  next  quarter's  premium  falls  due,  and  that  members  neglecting  to  pay 
when  their  premiums  are  due  "are  carrying  their  own  risks,"  does  not  comply 
with  Laws  1877,  c.  321,  providing  that  a  policy  shall  not  be  forfeited  for  the 
nonpayment  of  the  premium  unless  a  notice  shall  be  mailed  and  addressed  to 
the  holder,  at  his  last-known  post-office  address,  informing  him,  among  other 
things,  that,  unless  the  premium  shall  be  paid  within  30  days  from  the 
mailing  of  the  notice,  "the  policy,  and  all  payments  thereon,  will  become  for- 
feited, and  void,"  the  phraseology  not  being  so  clear  as  the  language  of  the 
statute.— Phelan  v.  Northwestern  Mut  Life  Ins.  Oo.,  113  N.  Y.  147,  20  N.  E. 
827,  10  Am.  St  Rep.  441. 

[h]  (N.  Y.  1892)  Where  a  life  insurance  policy  for  the  term  of  only  one  year 
provides  for  a  renewal  for  successive  years  on  the  payment  of  specified  "pre- 
miums and  expense  charges"  at  the  end  of  each  year,  a  notice  seasonably 
mailed,  and  stating  the  date  when  the  premium  will  become  due,  and  that, 
in  order  to  continue  and  extend  the  insurance,  it  will  be  necessary  that  the 
"payments"  required  for  that  purpose  shall  be  made  on  or  before  the  date 
specified,  sufficiently  complies  with  Laws  1877,  c.  321,  which  requires  the 
notice  to  state  that  the  policy  will  become  void  if  the  **premlums"  are  not  paid 
as  agreed,  since  the  essential  information  required  by  the  statute  is  given,  and 
the  use  of  the  word  **payments"  instead  of  t4premiums"  is  rendered  necessary 
by  the  special  character  of  the  policy,  which  requires  something  more  than 
the  payment  of  the  premium  for  its  extension. — McDougall  v.  Provident  Sav. 
Life  Assur.  Soc.,  135  N.  Y.  551,  32  N.  E.  251. 

[11  (N.  Y.  1890)  A  notice  that  a  policy  should  "cease  to  be  in  force"  if  a 
specified  premium  should  not  be  paid  when  due,  is  not  a  compliance  with 
Laws  1877,  c.  321,  which  requires  the  notice  to  state  that,  unless  the  payment 
is  made,  the  "policy  and  all  the  payments  thereon  will  become  forfeited  anc; 
void."— Schad  v.  Security  Mut  Life  Ass'n  of  Binghamton,  42  N.  Y.  Supp.  314, 
11  App.  Div.  487. 

[j]  (N.  Y.  1900)  Laws  1897,  c.  218,  provides  that  no  insurance  company  shall 
declare  forfeited  any  policy  of  life  insurance,  etc.,  unless  a  written  or  printed 
notice  stating  the  amount  of  the  premium  due,  when  and  where  it  must  be 
paid,  and  the  person  to  whom  it  is  payable,  shall  have  been  duly  addressed  and 
mailed  to  the  person  whose  life  is  insured.  Defendant  company,  within  the 
time  specified,  sent  the  following  notice  to  the  insured:   "In  accordance  with 

the  terms  of  contract  No.  with  this  company  $ will  be  due  oi. 

the day  of ,  189-,  and  payable  to  the  cashier  at  this  office.    Unless 

the  amount  so  due  shall  be  paid  to  this  company  by  or  before  the  said  day, 
the  policy  and  all  payments  thereon  will  become  forfeited  and  void,"  etc.; 
the  blanks  being  filled.  Held,  that  this  notice  was  not  insufficient,  as  advisory 
only,  and  not  definitely  fixing  any  date. — Schuell  v.  Mutual  Life  Ins.  Co.  of 
New  York,  65  N.  Y.  Supp.  889,  53  App.  Div.  172. 

[k]  (S.  D.  1902)  Gomp.  Laws,  §  3104,  declares  that  no  policy  of  Insurance 
sball  be  forfeited  by  nonpayment  of  any  premium  note  unless  the  Insurer  shall, 
not  less  than  30  days  prior  to  its  maturity,  mail  the  insured  a  notice,  informing 
the  insured  of  his  right,  at  his  own  election,  to  pay  in  full  and  keep  the 
policy  in  force,  or  to  terminate  the  insurance  by  surrendering  the  policy  and 
paying  the  part  of  the  premium  earned.  On  December  10,  1895,  defendant 
company  sent  plaintiff  a  notice  that  his  certain  note  for  insurance  would  be 
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due  on  January  2,  1896,  authorizing  him  to  send  a  draft  or  poet-office  order 
for  the  amount  stated,  and  that  payment  would  be  duly  receipted,  and  adding, 
"Do  not  fail  to  be  prompt,  as  you  cannot  recover  in  case  of  loss  after  the  note 
becomes  due  until  the  same  is  paid."  Held,  that  the  notice  was  insufficient, 
and  the  policy  was  in  force  on  April  27, 1896,  when  a  loss  occurred.— Epiphany 
Roman  Catholic  Church  v.  German  Ins.  Co.,  91  N.  W.  332. 

[1]  (Tex.  1897)  Though  a  policy  of  life  insurance  was  issued  by  a  New  York 
company  to  a  citizen  of  Texas,  containing  a  provision  to  the  effect  that  if 
any  of  the  premiums  were  not  paid  when  due,  the  policy  would  become  void, 
and  that  notice  that  each  premium  would  be  due  at  the  date  named  in  the 
policy  was  given  by  the  policy,  and  that  any  other  notice  required  by  any 
statute  was  thereby  expressly  waived,  the  statute  of  New  York  enacted  in  1870 
(requiring  notice  to  be  mailed  to  the  assured  at  least  30  days  before  the 
premium  was  due,  in  order  to  cause  a  forfeiture)  applied,  and  a  notice  sent  l."» 
days  before  the  premium  was  due  was  insufficient— New  York  Life  Ins.  Co. 
v.  Smith  (Tex.  Civ.  App.)  41  S.  W.  680. 

[m]  (Wash.  1894)  Laws  N.  Y.  1877,  c.  321,  provides  that  no  life  insurance 
company  shall  declare  a  policy  forfeited  for  nonpayment  of  any  premium, 
unless  a  notice  stating  the  amount  of  such  premium,  the  place  for  payment, 
and  the  person  to  whom  it  is  payable,  and  that,  unless  it  is  paid  within  30 
days,  the  policy  will  be  forfeited,  shall  be  mailed  to  the  assured.  Held,  that 
a  notice:  "In  accordance  with  your  contract,  No.  204,439,  with  this  com- 
pany, $47.70  will  be  due  on  the  28th  day  of  August  1892,  and  payable  to, 
yours  respectfully,  W.  H.  I*,  General  Agent"— -was  insufficient— Griesemer  v. 
Mutual  Life  Ins.  Co.  of  New  York,  10  Wash.  202,  38  Pac.  1031. 

[n]  (Wash.  1898)  Laws  N.  Y.  1877.  c.  321,  §  1,  provides  that  life  insurance 
companies  doing  business  in  the  state  may  declare  a  policy  forfeited  for  non- 
payment of  any  annual  premium  only  on  mailing  a  written  30-day  notice, 
stating  the  amount  of  the  premium,  the  place  where,  or  the  person  to  whom,  It 
is  payable,  and  adds  a  proviso  that  a  notice  stating  when  the  premium  will  fall 
due,  and  that,  if  not  paid,  the  policy  and  all  the  premiums  thereon  will  become 
forfeited  and  void,  mailed  at  least  30,  and  not  more  than  60,  days  prior  to 
the  day  when  the  premium  was  payable,  shall  have  the  same  effect  as  the  notice 
before  provided  for.  A  notice  stated:  **The  annual  premium  on  policy  number 
264,062  will  be  due  October  31,  1888,  if  all  previous  premiums  have  been  duly 
paid,  and  said  policy  is  otherwise  in  force.  If  not  then  paid,  the  policy  and 
all  payments  thereon  will  become  forfeited  and  void."  It  was  mailed  and 
addressed  as  the  statute  required  before  the  premium  was  due.  Held  sufficient 
within  the  proviso,  though  it  did  not  state  the  amount  of  premium,  or  to  whom 
or  where  payable.— Trimble  v.  New  York  Life  Ins.  Co.,  55  Pac.  429. 

[ol  (Wash.  1898)  Laws  N.  Y.  1877,  c.  321,  §  1,  provides  that  life  insurance 
companies  doing  business  in  the  state  may  declare  any  policy  forfeited  for 
nonpayment  of  any  annual  premium  on  giving  a  certain  notice  at  least  30, 
and  not  more  than  60,  days  prior  to  the  day  when  the  premium  is  payable. 
Held,  that  a  notice  sent  on  September  20th  in  relation  to  a  premium  due  Octo- 
ber 31st,  complied  with  the  statute,  though  the  policy  provided  for  a  month's 
grace  on  any  payments  of  premiums  falling  due,  but  assessed  a  fine  of  10 
per  cent,  for  the  time  deferred,  wherever  it  was  availed  of.— Trimble  v.  New 
York  Life  Ins.  Co.,  55  Pac.  429. 
5.  Effect  of  Provision  of  By-Laws  of  Company. 

la]  (Me.  1861)  Where  the  by-laws  of  a  mutual  insurance  company  require 
that  "notice  of  assessments,  or  classes  of  property  to  be  assessed,  shall  be 
given  by  the  treasurer,  and  published  in  one  or  more  newspapers  printed  in  the 
county  of  York,  three  weeks,  successively,  the  last  publication  of  which  shall 
be  not  less  than  six  days  prior  to  the  time  fixed  for  the  payment"  etc.,  the  fol- 
lowing notice,  "The  members  of  the  third  class  of  the  York  County  Mutual 
Fire  Insurance  Company  are  hereby  notified  that  the  directors  of  said  com- 
pany have  ordered  an  assessment  on  the  members  of  said  class,  payable  on 
or  before  the  15th  of  February,  1857,  with  interest  thereafter,"  dated  and 
signed  by  the  treasurer,  is  sufficient.— York  County  Mut  Fire  Ins.  Co.  v. 
Knight  48  Me.  75. 

[b]  (N.  Y  1863)  Where  the  by-laws  of  an  insurance  company  require  notice 
of  an  assessment  to  be  given  in  one  newspaper  in  a  county,  "and  in  such  other 
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newspapers  as  the  directors  may  deem  necessary/'  It  seems  that  publication 
in  the  one  newspaper  is  sufficient,  unless  further  notice  is  ordered.— Sands  v. 
Boutwell,  26  N.  Y.  233. 

|c]  (Pa.  1884)  Where  by-laws  of  an  insurance  company  provided  for  notice 
of  assessment  by  publication  in  a  newspaper,  failure  to  pay  an  assessment 
after  notice  by  publication  will  defeat  the  right  to  recover  on  the  policy.— Old 
v.  Farmers*  Fire  Ins.  Co.,  2  Walk.  110. 

[d]  (Wis.  1902)  Under  a  by-law  providing  for  forfeiture  of  an  Insurance  pol- 
icy in  case  of  nonpayment  of  an  assessment  after  notification  thereof,  and 
Rev.  St  1898,  5  1935,  providing  that,  when  an  assessment  is  made,  notice 
stating  when  it  was  levied  and  when  it  becomes  due  shall  be  published,  and 
notice  of  the  amount  of  the  loss  and  the  sum  due  from  the  member  as  his 
share  thereof  shall  be  mailed  to  the  members,  a  publication  not  stating  the 
amount  of  the  assessment,  but  merely  that  an  assessment  was  made  on  a 
certain  day  and  will  be  due  at  a  certain  time,  and  a  mailed  notice  not  stating 
the  loss  for  which  the  assessment  was  levied,  do  not  constitute  'Notification," 
authorizing  a  forfeiture.— Milwaukee  Trust  Co.  v.  Farmers'  Mut  Fire  Ins.  Co., 
91  N.  W.  967,  115  Wis.  371. 

\.  Persons  to  Whom  Notice  May  be  Given. 
See  ante,  I,  §  7. 

[a]  (N.  Y.  1896)  Where  a  wife  insures  her  husband's  life  for  her  own  ben- 
efit, there  Is  no  inference  from  the  relationship  that  the  husband  was  the 
wife's  agent  to  receive  notice  of  nonpayment  of  the  premiums. — Rowe  v. 
Brooklyn  Life  Ins.  Co.,  16  Misc.  Rep.  323,  38  N.  Y.  Supp.  621,  25  N.  B.  321, 
20  Am.  St  Rep.  727. 

[b]  (Ohio,  1885)  Where  a  life  policy  was  taken  out  by  a  husband  for  his 
wife,  and  the  contract  of  the  company  was  with  the  latter,  and  the  husband, 
after  acting  as  his  wife's  agent  for  a  time,  notified  the  company  that  he  no 
longer  represented  his  wife,  a  notice  of  the  approaching  maturity  of  the  pre- 
mium, given  to  the  husband,  was  not  notice  to  the  wife. — Smith  v.  Manhat- 
tan Life  Ins.  Co.  (Super.  Ct  Cin.)  9  Ohio  Dec.  583,  15  Wkly.  Law  Bui.  180. 

[c]  (Tex.  1895)  In  an  action  on  a  life  policy  issued  on  the  lives  of,  and  to, 
plaintiff  and  his  wife,  it  appeared  that  the  laws  of  the  state  where  defendant 
was  located  provided  that  no  policy  should  be  forfeited  for  nonpayment  of 
premiums,  unless  a  notice  in  writing,  stating  the  amount  due,  should  have 
been  mailed  by  the  company  to  insured,  and  that  such  notice  had  been  mailed 
by  defendant,  addressed  to  plaintiff  and  his  wife  jointly,  and  received  by 
plaintiff.  Held,  that  plaintiff  could  not  avail  himself  of  his  failure  to  deliver 
the  notice  to  his  wife,  or  to  inform  her  of  its  receipt,  and  claim  that  the 
policy  was  not  forfeited  because  she  had  not  received  notice. — Mullen  v. 
Mutual  Life  Ins.  Co.  (Civ.  App.)  32  S.  W.  911. 

5.  Statement  as  to  Amount. 

[a]  (111.  1874)  By  the  terms  of  a  life  insurance  policy  the  insured  was  re- 
quired to  pay  one  half  of  the  annual  premium  in  cash  and  to  give  a  note 
for  the  other  half,  together  with  the  unpaid  amount  of  previous  notes,  with 
Interest  thereon,  less  his  dividend  or  share  of  the  profits,  which  was  to  be 
deducted.  Held,  that  the  company  was  bound  to  give  the  party  notice  of  the 
amount  for  which  his  note  was  required,  and  the  amount  to  be  paid  in  money, 
before  it  could  insist  upon  a  forfeiture  of  the  policy  for  failure  to  give  the 
note  and  make  the  cash  payment. — Home  life  Ins.  Co.  v.  Pierce,  75  111.  426. 

[b]  (Iowa,  1902)  Under  Code,  §  1727,  requiring  an  insurance  company  to 
serve  a  notice  on  a  policy  holder,  before  his  policy  can  be  suspended,  that 
his  premium  note  is  due,  stating  the  amount  necessary  to  pay  the  short  rates 
up  to  the  time  for  suspension  fixed  in  the  notice,  and  section  1729,  directing 
the  state  auditor  to  publish  a  table  of  the  short  rates,  which  shall  "be  the 
rate  to  be  given  in  the  notice"  required  in  the  preceding  section,  and  provid- 
ing that  "no  greater  sum  than  thus  fixed  shall  be  demanded,"  an  insurance 
company  will  not  be  relieved  from  liability  for  a  loss  occurring  after  the 
time  designated  in  the  notice  for  the  suspension  of  the  policy,  where  the 
notice  demanded  the  payment  of  $15  short  rates  instead  of  $14,  as  fixed  by 
the  state  auditor.— McDonald  v.  Anchor  Mut  Ins.  Co.,  89  N.  W.  1091,  116 
Iowa,  371. 
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[c]  (Mich.  1894)  Under  a  statute  providing  that  notice  of  each  assessment 
made  by  a  life  insurance  company  shall  state  the  purpose  thereof;  that  no 
policy  shall  be  forfeited  for  nonpayment  of  premium,  without  notice;  and 
that,  if  payment  is  made  within  the  life  of  the  notice,  it  shall  be  in  full 
compliance  with  the  requirements  of  the  policy,  notwithstanding  anything 
therein  to  the  contrary, — a  condition  in  a  policy  that,  if  no  notice  is  given, 
the  assured  shall  forward  to  the  company  an  amount  equal  to  the  previous 
assessment,  is  inoperative,  and  no  forfeiture  can  be  declared  on  nonpayment 
of  a  premium,  where  the  notice  merely  stated  when  it  would  be  payable. — 
Warner  v.  National  Life  Ass'n  of  Hartford,  100  Mich.  157,  58  N.  W.  667. 

[d]  (N.  H.  1858)  Where  a  by-law  requires  notice  of  an  assessment,  designat- 
ing the  class  of  property  assessed,  to  be  published,  a  notice  not  specifying  the 
amount  payable  on  each  note  is  sufficient. — Atlantic  Mut.  Fire  Ins.  Co.  v. 
Sanders,  36  N.  H.  252. 

[e]  (N.  Y.  1878)  Where  by  the  terms  of  a  contract,  if  a  payment — as  here, 
of  the  annual  premium  under  a  policy  of  life  insurance — is  not  made  by  a 
certain  day,  one  party  will  be  injured  and  the  other  benefited,  and  the  amount 
of  the  payment  required  is  from  the  course  of  business  of  the  parties  known 
only  to  the  latter,  who  keeps  silent  as  to  the  amount  when  asked,  and  the 
day  consequently  goes  by  without  payment  being  made,  he  cannot  take  a 
benefit  from  the  lapse. — Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73  N.  Y.  516, 
29  Am.  Rep.  200,  affirming  (1876)  51  How.  Prac.  263. 

[f]  (Pa.  1889)  Error  in  the  amount  of  an  assessment,  as  stated  in  the  no- 
tice, arising  from  miscalculation,  will  not  prevent  a  recovery  of  the  amount 
actually  due.— Thropp  v.  Susquehanna  Mut.  Fire  Ins.  Co.,  125  Pa.  427,  17 
Atl.  473,  23  Wkly.  Notes  Cas.  526,  11  Am.  St.  Rep.  909. 

6.  Sufficiency  as  Determined  by  Mode  of  Service. 

[a]  (111.  1873)  Where  the  by-laws  of  an  insurance  company  required  notice 
to  directors  of  an  assessment  meeting  to  be  given  "by  mail  or  in  other  ways,** 
held,  that  a  written  or  verbal  notice  by  the  secretary,  left  at  a  director's  place 
of  business  with  his  brother,  was  sufficient — Williams  v.  German  Mut  Fire 
Ins.  Co.,  68  111.  387. 

7.  Publication. 

[a]  (Ind.  1892)  Where  an  insurance  company's  articles  of  association  pro- 
vide that  members  shall  pay  their  assessments  "within  30  days  after  receiv- 
ing notice  thereof,"  before  a  policy  can  be  declared  forfeited  for  nonpayment 
the  company  must  show  that  actual  notice  was  had  by  the  member,  though 
a  by-law  provided  that  notice  of  assessments  "shall  be  given  by  publication 
In  one  or  more  newspapers,"— Schmidt  v.  German  Mut  Ins.  Co.,  4  Ind.  App. 
340,  30  N.  E.  939. 

[b]  (Mass.  1856)  Giving  personal  notice  of  an  assessment  laid  by  a  mutual 
fire  insurance  company  is  a  sufficient  publication,  within  the  meaning  of  a 
provision  in  their  charter  requiring  an  assessment  to  be  paid  "within  30  days 
after  notice  of  said  assessment  shall  have  been  published." — Jones  v.  Sisson, 
72  Mass.  (6  Gray)  288. 

Tel  (Minn.  1899)  Rev.  St  Ohio,  §  3650,  providing  that,  in  making  the  as- 
sessment on  members  of  a  mutual  insurance  company,  the  board  of  directors 
shall  determine  the  sum  to  be  paid  by  the  several  members,  and  publish  the 
same  in  such  manner  as  they  choose  or  as  the  by-laws  prescribe,  and  that 
the  amount  so  assessed  shall  be  paid  within  30  days  next  after  publication  of 
such  notice,  contemplates  a  publication  of  the  whole  assessment  list,  and  not 
a  mere  notification  of  a  member  by  mail  of  the  amount  of  his  own  assess- 
ment.—Swing  v.  Wurst,  79  N.  W.  94. 

[d]  (N.  J.  1877)  If  required  by  the  by-laws  of  a  mutual  insurance  company, 
public  notice,  by  advertisement,  of  an  assessment,  is  necessary*  In  order  to 
maintain  a  suit  against  a  member,  proof  of  personal  notice  being  insufficient 
—Northampton  Mut.  Live-Stock  Ins.  Co.  v.  Stewart,  39  N.  J.  Law  (10  Vroom) 
486. 

[el  (N.  Y.  1865)  Under  the  act  (Laws  1854,  p.  773,  c.  369,  5  3,  amending 
Laws  1853,  §  13)  providing  that  the  directors  of  mutual  insurance  companies 
making  assessments  are  to  publish  the  same  in  such  manner  as  they  shall 
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see  fit,  or  as  tbe  by-laws  shall  have  prescribed,  the  publication,  in  the  absence 
of  by-laws,  is  to  be  made  according  to  the  discretion  of  the  directors;  but, 
where  by-laws  prescribe  the  mode  of  publication,  their  directions  must  be 
followed,  and  a  defect  therein  is  not  aided  by  proof  of  a  personal  demand. — 
Sands  v.  Shoemaker,  4  Abb.  Dec.  149. 

[f]  (Pa.  1889)  Under  a  clause  in  the  charter  of  a  mutual  insurance  com- 
pany which  directs  the  managers  when  they  make  an  assessment,  to  "pub- 
lish" it,  and  provides  that,  on  neglect  of  members  to  pay  their  assessments 
within  60  days  after  "public  notice,"  their  insurance  shall  be  suspended,  and 
requires  "public  notice  of  this  clause  to  be  given  when  advertising  an  as- 
sessment," actual  notice  of  an  assessment  to  each  member  is  not  required, 
but  notice  by  publication  is  sufficient. — Pennsylvania  Training  School  v.  Inde- 
pendent Mut.  Fire  Ins.  Co.,  127  Pa.  659, 18  Atl.  392,  25  Wkly.  Notes  Cas.  53. 

8. Notice  by  Mail. 

[a]  (XL  S.  1899)  The  requirements  of  the  New  York  statute,  providing  that 
no  insurance  policy  shall  be  declared  forfeited  or  lapsed  for  nonpayment  of 
a  premium  when  due.  unless  a  notice,  as  therein  prescribed,  shall  have  been 
duly  addressed  and  mailed  to  the  person  whose  life  is  insured,  are  fully  com- 
plied with  by  the  proper  addressing  and  mailing  of  such  notice;  and  the  fact 
that  It  Is  not  received  by  the  insured  is  immaterial. — McConnell  v.  Provident 
Sav.  Life  Assur.  Soc.  of  New  York,  92  Fed.  769,  34  C.  C.  A.  663. 

[b]  (U.  S.  1899)  Under  Laws  N.  Y.  1877,  c.  321,  which  requires  a  life  in- 
surance company  to  mail  a  notice  to  a  policy  holder  at  least  30  days  before 
the  maturity  of  a  premium,  to  entitle  It  to  declare  a  forfeiture  for  default 
in  payment  of  such  premium  when  due,  a  notice  mailed  on  the  1st  of  Septem- 
ber of  a  premium  maturing  October  1st  is  ineffectual,  and  the  policy  remains 
in  force  notwithstanding  a  failure  to  pay  such  premium  until  terminated  by 
a  subsequent  notice  of  the  default,  and  giving  30  days  thereafter  for  payment, 
as  required  by  the  statute.  Judgment  (C.  0.  1899)  91  Fed.  728,  affirmed.— 
Rosenplanter  v.  Provident  Sav.  life  Assur.  Soc.  of  New  York,  96  Fed.  721,  37 
C.  C.  A.  566,  46  L.  R.  A.  473. 

[c]  (Cal.  1901)  A  notice,  in  writing,  stating  the  number  of  the  policy,  amount 
of  premium,  place  at  which  and  person  to  whom  it  was  payable,  and  which 
was  Inclosed  in  a  securely  closed  envelope,  addressed  to  the  insured  at  his 
residence  in  California,  and  deposited,  postage  prepaid,  in  the  post  office  in 
New  York,  30  days  prior  to  the  day  on  which  the  premium  fell  due,  was  a 
sufficient  notice,  under  the  laws  of  New  Yo^,  requiring  notice  of  insurance 
premiums  to  be  given  at  least  15,  and  not  more  than  45,  days  before  such 
premiums  become  due. — Nielsen  v.  Provident  Sav.  Life  Assur.  Soc,  66  Pac. 
<563. 

[d]  (in.  1887)  A  member  of  an  accident  association,  subject  to  all  the  re- 
quirements thereof  and  entitled  to  all  the  benefits  as  provided  in  the  by-laws, 
is  bound  by  a  by-law  that  the  secretary  shall  give  notice  of  assessments  and 
dues  by  "sending  all  such  notices  by  mail  to  the  last  given  post-office  address 
of  each  member,  which  shall  be  considered  a  legal  notice,"  and  is  in  default 
If  he  fail  to  respond  to  such  a  notice,  whether  he  ever  received  it  or  not — 
Union  Mut  Ace.  Ass'n  v.  Miller,  26  111.  App.  230. 

[e]  (Iowa,  1887)  Laws  1880,  c.  210,  §  2  (McClain's  Code,  p.  299),  relating  to 
forfeitures  of  policies,  provides  that  where  a  fire  insurance  company  shall 
take  a  note  for  a  premium,  written  notice  of  its  maturity  shall  be  given  to 
the  insured,  and  that  "such  notice  may  be  served  by  registered  letter,  ad- 
dressed to  the  insured."  Held,  that  service  is  complete  when  the  registered 
letter  is  mailed.— McKenna  v.  State  Ins.  Co.,  73  Iowa,  453,  35  N.  W.  519. 

[f]  (Iowa,  1891)  Laws  1880,  c.  210,  provides  for  notice  to  an  assured  by 
the  company  of  the  maturity  of  his  premium  note,  and  declares  that  "such 
notice  may  be  served  either  personally  or  by  registered  letter  addressed  to 
the  assured  at  his  post-office  address  named  in  or  on  the  policy,  and  no  policy 
of  insurance  shall  be  suspended  for  nonpayment  of  such  amount  until  30  days 
after  such  notice  has  been  served."  Held,  that  service  is  complete,  and  the 
30  days  begin  to  run  as  soon  as  the  letter  is  mailed  as  provided  by  law. — 
Ross  y.  Hawkeye  Ins.  Co.,  83  Iowa,  586,  50  N.  W.  47. 
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[g]  (Iowa,  1895)  Postal  Laws  and  Regulations,  ft  1056,  provides  that,  "after 
a  receipt  has  been  given  therefor  and  the  matter  has  been  numbered  as  pre- 
scribed in  preceding  sections,  the  letter  or  parcel  becomes  registered,"  etc. 
Held,  that  notice  of  the  time  a  premium  note  falls  due,  to  be  given  by  "regis- 
tered letter,"  is  not  complete  until  the  number  has  been  indorsed  on  the  letter. 
—Ross  v.  Hawkeye  Ins.  Co.,  93  Iowa,  222,  61  N.  W.  852,  34  L.  R.  A.  466. 

[h]  (Iowa,  1899)  Acts  18th  Gen.  Assem.  c  210,  provides  that  an  insurer 
may  within  30  days  prior  to,  or  at  any  time  after,  maturity  of  a  premium  or 
installment  thereof,  serve  a  written  notice  on  insured,  personally  or  by  regis- 
tered letter,  and  that  no  policy  should  be  suspended  for  nonpayment  of  the 
amount  until  30  days  after  such  notice  had  been  served.  Held,  that  where 
insurer  mailed  a  notice  in  a  registered  envelope,  on  which  he  requested  a 
return  if  not  delivered  within  15  days,  and.  because  of  its  return,  insured  did 
not  receive  it,  the  policy  was  not  suspended,  though,  In  returning  it,  the  post- 
master violated  a  regulation  requiring  registered  letters  to  be  kept  at  the  de- 
livery post  office  30  days.— Smith  v.  Continental  Ins.  Co.,  79  N.  W.  12G. 

[i]  (Ky.  1886)  The  mere  act  of  an  insurer  in  posting  a  notice  through  the 
mall  that  a  premium  is  due  does  not  operate  as  notice. — Continental  Fire  Ins. 
Co.  v.  Adams,  8  Ky.  Law  Rep.  269. 

01  (Ky.  1889)  No  forfeiture  can  be  declared,  under  a  contract  of  mutual 
benefit  insurance  providing  for  forfeiture  for  nonpayment  of  premiums  within 
30  days  after  notice  requiring  their  payment,  unless  such  notice  was  actually 
received  by  the  insured;  and  the  mailing  of  the  notice,  properly  addressed 
and  stamped,  Is  not  sufficient — Robbins  v.  American  Mut  Aid  Soc.,  11  Ky. 
Law  Rep.  580. 

[k]  (La.  1876)  Where  a  life  insurance  policy  contains  a  stipulation  making 
it  a  condition  precedent  that  the  insured  will  pay  a  certain  assessment  within 
30  days  after  he  has  been  notified  by  written  notice  deposited  In  the  postoffice, 
etc.,  proof  that  the  assured  never  received  the  notice  does  not  relieve  him 
from  the  consequences  of  nonpayment. — Epstein  v.  Mutual  Aid  &  Benevolent 
Life  Ins.  Ass'n,  28  La.  Ann.  938. 

[1]  (Mass.  1861)  A  policy  of  insurance,  Issued  by  a  mutual  insurance  com- 
pany under  the  conditions  of  limitations  expressed  in  the  by-laws  thereto 
annexed,  one  of  which  provides  that  the  policy  shall  become  void  "if  the  as- 
sured shall  neglect  for  the  term  of  30  days  to  pay  his  premium  note,  or  any 
assessment  thereon,  when  requested  to  do  so  by  mail  or  otherwise,"  is  ren- 
dered void  by  the  neglect  of  the  assured  to  pay  the  amount  of  an  assessment 
upon  his  premium  note  for  30  days  after  a  written  request  for  payment,  pre- 
paid, duly  directed,  and  deposited  by  the  company  In  the  postoffice,  in  due 
course  of  mail,  would  reach  the  place  of  his  residence  as  set  forth  in  the 
policy,  whether  he  received  such  request  or  not— Lothrop  v.  Greenfield  Stock 
&  Mut.  Fire  Ins.  Co.,  84  Mass.  (2  Allen)  82. 

[m]  (Mich.  1883)  The  charter  of  a  mutual  Insurance  company  provided  that 
members  should  be  notified  of  assessments  by  circular  or  verbally,  and  that, 
if  they  did  not  pay  within  a  fixed  time,  they  should  forfeit  their  policy. 
Held,  that  such  result  would  not  ensue  from  merely  mailing  the  notice,  if  It 
was  not  actually  received.— Castner  v.  Farmers'  Mut.  Fire  Ins.  Co.,  50  Mich. 
273,  15  N.  W.  452. 

[n]  (N.  Y.  1888)  Where  a  company  is  required  to  send  to  policy  holders,  at 
their  last  known  address,  notice  of  the  time  of  payment  of  premiums,  and 
sends  notices  to  an  address  unauthorized  by  the  policy  holder,  It  takes  the  risk 
of  delivery,  and  assumes  the  consequences  of  a  failure  to  perform  its  duty; 
and  that,  too,  though  previous  notices  sent  to  that  address  had  been  received, 
and  payments  made.—Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y.  15,  17  N.  E. 
396. 

[o]  (Tex.  1900)  Under  Laws  N.  Y.  1892,  c.  690,  %  92,  providing  that  no  life 
insurance  company  can  declare  forfeiture  of  a  policy  for  nonpayment  of  a 
premium,  unless  a  notice  requiring  payment  thereof  is  duly  addressed  and 
mailed  by  the  company  to  the  insured  at  his  last  known  post-office  address, 
the  receipt  of  such  notice  by  the  insured  is  not  essential  to  its  sufficiency. — 
New  York  Life  Ins.  Co.  v.  Scott,  57  S.  W.  677. 

[p]  (Va.  1895)  Where  the  by-laws  of  a  mutual  insurance  company  provide 
that  failure  to  pay  assessments  within  30  days  from  date  of  mailing  notice 


Digitized  by  VjOOQ  IC 


NOTE  TO  FBRRBNBACH  V.  MUTUAL  RESERVE  FUND  LIFE  ASS'N.         335 

of  same  to  his  address  forfeits  the  policy,  such  a  failure  to  pay  is  fatal,  where 
a  notice  is  sent,  but  never  received  by  the  assured. — Survlck  v.  Valley  Mut 
Life  Ass'n,  23  S.  B.  223. 

in.  Mutual  Benefit  Insurance  Associations. 
1.  Necessity  of  Notice. 

[a]  (111.  1885)  Where  one  clause  of  a  certificate  of  membership  in  an  as- 
sociation for  mutual  insurance  required  payment  of  an  annual  assessment 
of  three  dollars  "on  or  before  the  first  day  of  September,"  and  by  another 
clause  in  the  certificate  the  holder  of  it  agreed  that  if  any  annual  or  special 
assessment  should  not  be  received  by  the  association  within  30  days  after 
notice  thereof  the  certificate  should  be  void,  held,  that  the  certificate  was  not 
rendered  void  by  failure  on  the  part  of  holder  to  pay  an  annual  assessment 
before  September  1st,  when  no  notice  of  assessment  had  been  given. — Cov- 
enant Mut  Ben.  Ass'n  v.  Spies,  114  111.  463,  2  N.  B.  482. 

[b]  (I1L  1892)  Where  the  by-laws  of  a  mutual  aid  association  provide  that 
members  failing  to  pay  assessments  for  30  days  from  date  of  same  shall 
cease  to  be  members,  notice  of  assessments  must  be  given  to  members,  though 
neither  the  constitution  nor  the  by-laws  require  it. — Railway  Passenger  & 
Freight  Conductors'  Mut  Aid  &  Ben.  Ass'n  v.  Loomis,  43  111.  App.  599. 

[c]  (Iowa,  1892)  A  policy  of  a  mutual  benefit  association  required  notice 
of  annual  dues  to  be  sent  to  the  addresses  of  members  as  they  appeared  upon 
the  association  books,  and  provided  for  forfeiture  in  case  of  nonpayment  00 
days  after  such  notice.  Held,  that  the  association  could  not  avoid  liability  on 
the  policy  to  a  member  whose  name  was  not  upon  the  books,  and  to  whom  no 
notice  was  sent,  on  the  ground  of  nonpayment  of  annual  dues,  although  notice 
thereof  was  sent  to  her  husband,  who  was  also  a  member,  and  with  whom 
she  lived. — Garbutt  v.  Citizens'  Life  &  Endowment  Ass'n,  84  Iowa,  293,  51 
N.  W.  148. 

[d]  (Ky.  1887)  The  answer  in  a  suit  on  a  benefit  certificate  alleged  that  de- 
ceased failed  to  pay  his  dues  after  "legal  notice."  Held,  that  the  giving  of 
notice  was  a  condition  precedent  to  the  member's  liability. — Coyle  v.  Ken- 
tucky Grangers'  Mut  Ben.  Soc.,  2  S.  W.  676. 

[e]  (Ky.  1889)  Although  by  a  contract  of  mutual  benefit  insurance  the  in- 
sured agreed  to  pay  the  premiums  at  stated  times,  yet,  if  the  company  pro- 
vides for  a  forfeiture  only  in  the  event  of  a  failure  to  pay  within  30  days 
after  notice  requiring  payment,  the  premiums  are  not  due  or  payable  for  the 
purpose  of  forfeiture  until  the  30-days  notice  has  been  given.— Bobbins  v. 
American  Mut.  Aid  Soc.,  11  Ky.  Law  Bep.  580. 

[f]  (Ky.  1900)  Though  it  was  customary  for  a  society  in  addition  to  the 
announcement  required  by  the  by-laws  to  be  made  at  the  regular  meeting  30 
days  before  the  maturity  of  each  assessment  to  give  30  days'  notice  of  the 
assessment  through  the  mail,  yet  if  a  member  actually  received  notice  of  the 
assessments,  and,  when  he  realized  the  effect  of  what  he  said,  voluntarily 
notified  the  lodge,  through  its  secretary,  that  he  would  not  pay  them,  or  con- 
sent that  they  should  be  paid  or  assumed  for  him  by  another,  and  that  he  had 
determined  to  sever  his  connection  with  the  order,  there  was  a  waiver  of  the 
30-days  notice  through  the  mail,  as  the  duty  to  give  that  notice  rested  only 
upon  custom. — Supreme  Council  Catholic  Knights  of  America  v.  Winter's 
Adm'r,  55  S.  W.  908. 

[g]  (Minn,  1891)  The  constitution  of  a  mutual  benefit  association  required 
members  to  pay  assessments  on  the  death  of  a  member  for  the  maintenance 
of  the  beneficiary  fund,  and  provided  that,  by  neglect  to  make  payment 
within  a  time  specified,  members  should  ipso  facto  forfeit  their  rights  under 
the  beneficiary  contract  Held,  that  notice  of  such  assessments  must  be  given 
to  members  before  they  could  be  deemed  to  be  in  default  for  nonpayment. — 
Scheufler  v.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256,  47  N.  W.  799. 

[h]  (Minn.  1894)  Plaintiff's  certificate  of  accident  Insurance  provided  that 
one  month  should  be  allowed  for  paying  assessments  after  notice  thereof,  and 
on  the  envelope  containing  the  certificate  was  indorsed:  "First  assessment 
payable  Feb.  !•"    Held,  that  failure  to  pay,  before  February  1st,  an  assess 
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ment  made  January  1st,  of  which  plaintiff  had  no  notice,  did  not  forfeit  his 
certificate.— Bali  v.  Northwestern  Mut.  Ace.  Ass'n,  56  Minn.  414,  57  N.  W. 
1063. 

[i]  (Mo.  1880)  Where  notice  of  an  assessment  due  is  a  condition  precedent 
to  a  forfeiture  of  benefits,  notice  must  be  shown,  if  the  association  would 
escape  liability;  and  the  jury  may  or  may  not  infer  notice  from  the  fact  of 
knowledge. — Siebert  v.  Supreme  Council  of  Order  of  Chosen  Friends,  23  Mo. 
App.  268. 

Ul  (Mo.  1896)  Where  a  benefit  certificate  is,  by  its  terms,  forfeited  by  non- 
payment of  assessment  after  notice  of  the  assessment  has  been  given,  the 
certificate  Is  not  forfeited  by  nonpayment  of  an  assessment,  If  notice  is  not 
given,  though  the  member  knows  that  the  assessment  has  been  made  from 
his  knowledge  of  the  fact  that  other  members  have  received  notices  of  the 
assessment.— Hannum  v.  Waddell,  135  Mo.  153,  36  S.  W.  616. 

[k]  (N.  Y.  1888)  A  member  who  was  not  present  at  a  council  meeting  at 
which  a  notice  of  an  assessment  was  read,  and  who  did  not  receive  any  notice 
of  such  assessment,  will  not  forfeit  his  policy  for  nonpayment  of  such  assess- 
ment.— Farrie  v.  Supreme  Council  Catholic  Benev.  Legion,  47  Hun,  639. 

[1]  (X.  T.  1890)  The  constitution  of  a  benevolent  association  provided  that 
notice  of  assessments  should  be  sent  by  the  supreme  council  to  the  assess- 
ment collectors  of  subordinate  councils,  who  should  notify  the  members;  that 
the  notice  to  the  members  should  bear  the  date  of  the  notice  to  the  assess- 
ment collector;  and  that,  unless  a  member  paid  the  assessment  within  40 
days  from  the  date  of  the  notice,  he  should  "stand  suspended  from  the  coun- 
cil." Held,  that  an  order  suspending  a  subordinate  council  on  the  ground  that 
its  members  "stood  suspended"  because  of  their  failure  to  pay  assessments 
within  40  days  from  the  date  of  the  notice  from  the  supreme  council  Is  void 
where  it  appears  that,  through  the  negligence  of  the  assessment  collector,  the 
members  never  received  the  notice. — People  v.  Supreme  Council  Catholic 
Benev.  Legion  (Sup.)  10  N.  Y.  Supp.  248,  23  Abb.  N.  C.  323. 

[ml  (N.  Y.  1893)  Where  a  life  insurance  company,  knowing  the  interest  of 
one  S.  In  a  policy,  agreed  to  give  her  notice  of  assessments  in  time  to  enable 
her  to  pay,  and  prevent  a  lapse,  and  afterwards  failed  to  do  so,  It  could  not 
ignore  the  agreement,  and  lapse  the  policy  in  violation  thereof. — Keeler  v. 
New  York  State  Mut  Ben.  Ass'n,  66  Hun,  629,  20  N.  Y.  Supp.  935. 

[n]  (N.  Y.  1893)  Defendant  cannot  claim  a  forfeiture  for  nonpayment  of 
premiums  where  it  repudiated  the  contract  of  insurance,  and  mailed  no  notice 
to  the  beneficiary  that  the  premium  was  due,  though  it  did  for  others,  accord- 
ing to  its  custom,  and  defendant's  agent  refused  to  receive  the  premium  be- 
cause the  society  had  not  given  him  authority  to  do  so.— Sullivan  v.  Industrial 
Ben.  Ass'n,  73  Hun,  319,  26  N.  Y.  Supp.  186. 

[o]  (N.  Y.  1893)  Laws  1877,  c.  321,  provides  that  no  life  Insurance  com- 
pany doing  business  In  the  state  of  New  York  shall  declare  any  policy  lapsed 
for  nonpayment  of  premiums  or  Interest  thereon  without  first  mailing  to  the 
Insured  a  written  notice  stating  the  amount  of  such  premium  or  Interest, 
and  that,  if  not  paid  in  30  days,  the  policy  will  be  avoided.  Held,  that  mor- 
tality assessments,  which,  by  terms  of  the  policy,  are  uncertain  in  amount 
and  time  of  payment,  and  which  are  payable  only  on  notice  and  demand,  are 
not  premiums  or  interest  payments,  within  the  meaning  of  the  act. — Merri- 
man  v.  Keystone  Mut.  Ben.  Ass'n,  138  N.  Y.  116,  33  N.  E.  738,  affirming  (Sup. 
1892)  18  N.  Y.  Supp.  305. 

[p]  (N.  Y.  1900)  The  by-laws  of  a  beneficial  association  required  notice  of 
an  assessment  to  be  given  each  member,  on  a  prescribed  form.  At  a  meeting 
of  assured '8  local  council,  a  resolution  was  adopted  authorizing  members  to 
be  notified  of  the  levy  of  the  assessment  by  publication  of  notice  in  the  order's 
official  paper,  a  copy  of  which  was  required  to  be  mailed  to  each  member. 
Held,  that  where  it  did  not  appear  that  notice  of  an  assessment  had  been 
given  assured,  either  in  accordance  with  the  laws  of  the  association,  or  that 
a  copy  of  the  paper  containing  such  notice  had  been  mailed  to  him,  the  asso- 
ciation had  no  power  to  forfeit  the  certificate  for  nonpayment  of  such  assess- 
ment, and  hence  a  verdict  in  an  action  on  the  certificate  was  properly  directed 
for  plaintiff.— Bills  v.  National  Provident  Union,  63  N.  Y.  Supp.  1012,  50  App. 
Div.  255. 
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t. Effect  of  Statutory  Provisions  or  of  By-Laws  or  Constitution  of  Associa- 
tion. 

[a]  (111.  1891)  Where  the  laws  of  an  association  require  notice  of  each  as- 
sessment to  be  given  to  each  member,  and  provide  that  failure  to  pay  such 
assessment  within  30  days  from  the  date  of  the  notice  shall  be  cause  for  sus- 
pension, a  member  cannot  legally  be  suspended  for  nonpayment  of  an  assess- 
ment of  which  it  is  not  shown  that  he  was  notified. — Supreme  Lodge  Knights 
of  Honor  v.  Dalberg,  138  111.  508,  28  N.  B.  785,  affirming  (1890)  37  111.  App. 
145. 

[b]  (111.  1895)  Where  the  assessments  of  a  benevolent  insurance  society  do 
not  occur  at  stated  intervals,  of  which  the  members  are  bound  to  take  notice, 
in  order  to  insist  upon  a  forfeiture  of  a  member's  rights  for  a  failure  to  pay 
an  assessment  it  must  be  shown  that  notice  of  such  assessment  was  given 
as  provided  by  the  by-laws. — Catholic  Order  of  Foresters  v.  Fitzpatrick,  58 
111.  App.  376. 

[c]  (Iowa,  1895)  The  certificate  of  membership  of  a  benefit  association  pro- 
vided that  the  policy  should  be  avoided  by  failure  to  pay  the  annual  dues 
when  due.  The  by-laws  provided  that  a  notice  of  the  amount  of  annual  dues 
should  be  given  the  members  30  days  before  they  became  due.  Held  that,  in 
the  absence  of  such  notice,  the  failure  to  pay  the  annual  dues  when  due  did 
not  avoid  the  policy. — Garretson  v.  Equitable  Mut.  Life  &  Endowment  Ass*n, 
93  Iowa,  402,  61  N.  W.  952. 

[d]  (Ky.  1894)  Failure  to  pay  an  assessment  will  not  constitute  a  defense 
to  a  mutual  benefit  certificate,  where  it  does  not  appear  that  notice  of  the 
assessment  was  ever  delivered  or  mailed  to  the  member,  as  required  by  the 
laws  of  the  order.— Grand  Lodge  A.  O.  U.  W.  v.  Haynes,  16  Ky.  Law  Rep.  399. 

[e]  (Mo.  1886)  Under  the  law  of  a  benevolent  association,  which  provides 
that  failure  of  a  member  to  pay  an  assessment  after  having  been  notified  in 
a  certain  manner  shall  cause  a  forfeiture  of  benefits,  the  association  claiming 
forfeiture  must  show  that  the  member  was  so  notified. — Siebert  v.  Supreme 
Council  of  Order  of  Chosen  Friends,  23  Mo.  App.  268. 

[f]  (N.  Y.  1896)  Where  the  constitution  of  a  mutual  benefit  society  provides 
for  forfeiture  of  membership  in  case  a  member  does  not  pay  his  dues  within 
a  certain  time  after  notice  that  he  is  in  default,  such  notice  Is  a  condition 
precedent  to  the  forfeiture. — Masi  v.  Oongrega  San  Donato  Di  Mutuo  Suc- 
corso  (Sup.)  40  N.  Y.  Supp.  667,  17  Misc.  Rep.  609. 

[g]  (N.  Y.  1898)  A  by-law  provided  that  "any  member  indebted  *  *  • 
for  two  months*  dues  shall  be  notified,  and,  when  owing  a  sum  equal  to  three 
months'  dues,  shall  be  considered  in  arrears,  and  will  not  be  eligible  to  any 
benefits  until  three  months  after  all  the  arrearages  are  paid."  Held,  that  the 
notice  of  indebtedness  of  two  months'  dues  was  a  prerequisite  to  the  imposi- 
tion of  the  penalty  for  three  months*  indebtedness.— Schafer  v.  United  Broth- 
erhood of  Carpenters,  49  N.  Y.  Supp.  151,  22  Misc.  Rep.  363. 

Pi]  (Okl.  1902)  Where  the  constitution  of  a  fraternal  life  insurance  society 
provides  that  on  insanity  of  a  member  notice  shall  be  given  his  guardian  or 
conservator  and  his  beneficiary  of  the  fact  of  his  insanity,  and  the  amount 
of  assessments  and  dues  unpaid  by  him,  within  a  certain  time,  such  notice 
and  time  are  conditions  precedent  to  the*  right  of  the  society  to  cancel  such 
certificate  for  nonpayment  of  assessments. — Woodmen  of  the  World  v.  Gilli- 
land,  67  Pac.  485. 

[i]  (Wis.  1897)  A  by-law  of  a  beneficial  order,  providing  that  any  member 
failing  to  pay  an  assessment  within  30  days  after  notice  "shall  stand  sus- 
pended," is  self -executing;  and  one  so  in  arrears  at  his  decease  was  not  "a 
member  in  good  standing,"  within  the  requirements  of  a  beneficial  certificate. 
— Freckmann  v.  Supreme  Council  of  Royal  Arcanum  (Wis.*  70  N.  W.  1113. 

3.  Sufficiency  of  Notice. 

[a]  (Conn.  1895)  Where  a  benefit  certificate  provides  that  the  depositing 
in  the  post  office  of  a  notice  of  assessments,  etc.,  directed  to  the  insured  at  his 
address,  "shall  be  deemed  a  legal  and  sufficient  notice  for  all  the  purposes** 
of  the  contract,  the  fact  that  the  assured  is  insane  at  the  time,  or  at  the  time 
he  receives  it,  does  not  render  the  notice  ineffective  or  the  company  liable 
59  C.C.A.— 22 
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in  case  the  assessments  are  not  paid  within  the  time  required  by  the  con- 
tract.—Pitts  v.  Hartford  Life  &  Annuity  Ins.  Co.,  66  Conn.  376,  34  Atl.  95. 

[b]  (Conn.  1895)  Where  a  benefit  certificate  provides  that  the  insured  shall 
pay  three  dollars  per  annum  for  expenses,  on  the  first  day  of  the  month  after 
issue,  and  at  every  anniversary  thereafter,  "or  by  monthly  or  pro  rata  install- 
ments of  the  same  in  advance,  for  periods  of  less  than  a  year,"  and  It  appears 
that  during  seven  years  the  company  sent  notices  to  the  insured  at  the  proper 
time,  containing  an  item  for  three  months'  dues  in  advance,  and  that  he  paid 
the  same  without  objection  or  dissent,  a  notice  of  an  assessment  and  also  of 
three  months'  dues  in  a  separate  item  afterwards  sent  to  him  was  not  de- 
fective, though  he  was  entitled  to  his  choice  as  to  whether  he  would  pay  one 
or  three  months'  dues  in  advance. — Pitts  v.  Hartford  Life  &  Annuity  Ins.  Co., 
66  Conn.  376,  34  Atl.  95. 

[c]  (D.  C.  1898)  No  other  notice  to  a  member  of  a  mutual  benefit  associa- 
tion who  is  in  default  in  the  payment  of  his  dues  is  necessary  than  that  pre- 
scribed by  the  by-laws  of  the  association,  to  which  he  has  agreed  to  conform. 
— Drum  v.  Benton,  13  App.  D.  C.  245. 

[d]  (111.  1890)  Where  there  is  no  requirement  under  the  laws  of  a  mutual 
benefit  association  that  a  notice  of  assessment  shall  be  signed  by  the  reporter 
of  the  lodge,  but  the  laws  do  provide  that  the  official  seal  shall  be  affixed  to 
nil  documents  and  papers  issued  by  Its  authority,  the  presence  of  such  seal 
upon  the  notice  is  sufficient,  and  the  absence  of  the  reporter's  signature  is  not 
a  substantial  defect. — Hansen  v.  Supreme  Lodge  Knights  of  Honor,  40  111. 
App.  216. 

[e]  (111.  1892)  Under  by-laws  of  a  mutual  benefit  association,  requiring  no- 
tice of  an  assessment  to  be  given  to  members,  but  without  prescribing  the 
form,  a  notice  specifying  the  number  of  the  assessment,  and  bearing  the  seal 
of  the  association,  received  by  a  member,  inclosed  In  an  envelope  addressed 
to  him  at  his  residence,  is  sufficient,  although  not  signed  by  the  officer  whose 
duty  it  is  to  give  the  same,  nor  addressed  to  such  member  upon  the  notice 
itself.— Hansen  v.  Supreme  Lodge  Knights  of  Honor,  140  HL  301,  29  N.  K. 
1121,  affirming  (1891)  40  111.  App.  216. 

[f]  (111.  1896)  Since  under  a  constitution  requiring  30  days*  notice  of  as- 
sessments, an  assessment,  by  call  of  the  directors,  to  be  paid  in  three  days, 
is  void.  A  member  neglecting  to  pay  the  assessment  is  not  delinquent. — 
Illinois  Commercial  Men's  Ass'n  v.  Wahl,  68  111.  App.  411. 

[g]  (111.  1899)  Where  a  member  of  a  benefit  association  received  notices 
of  assessments  which  were  required  to  be  paid  within  30  days,  but  paid  no 
attention  to  them  up  to  the  time  of  his  death,  four  months  after  the  receipt 
of  the  first  of  such  notices,  such  conduct  was  a  waiver  of  any  technical  defect 
in  such  notices,  and  indicated  an  intention  to  abandon  his  membership,  which 
justified  the  association  in  striking  his  name  from  its  rolls.— Railway  Pas- 
senger &  Freight  Conductors'  Mut.  Aid  &  Benefit  Ass'n  v.  Leonard,  82  111. 
App.  214. 

[h]  (111.  1899)  Where  the  by-laws  of  a  mutual  benefit  association  provided 
that  a  member  who  failed  to  pay  an  assessment  for  a  period  of  30  days  after 
the  date  thereof  should  cease  to  be  a  member,  but  contained  no  provision  as 
to  notice  of  assessments,  actual  notice  must  be  shown  and  default  for  30  days 
thereafter  to  establish  a  forfeiture  of  membership. — Railway  Passenger  & 
Freight  Conductors'  Mut  Aid  &  Benefit  Ass'n  v.  Leonard,  82  111.  App.  214. 

[II  (111.  1902)  Under  the  by-laws  of  a  beneficial  association,  providing  that 
notice  of  assessment  shall  bear  the  official  stamp  of  the  collector  or  the  seal 
of  the  council,  notice  without  such  stamp  or  seal  Is  void.  Judgment,  101  111. 
App.  479,  reversed.— Cronin  v.  Supreme  Council  Royal  League,  65  N.  B.  323, 
199  111.  228. 

[j]  (Iowa,  1892)  Certain  certificates  of  insurance  in  a  mutual  benefit  asso- 
ciation provided  that  the  assured  would  pay  certain  assessments  on  the  death 
of  members,  "said  payments  to  be  made  within  30  days  from  date  of  notice 
of  said  death";  and  that  failure  to  pay  within  such  time  rendered  the  cer- 
tificates void.  Held,  that  there  must  be  actual  notice  to  the  assured  of  such 
death  before  a  forfeiture  would  result  for  nonpayment  of  assessments. — 
Courtney  v.  United  States  Masonic  Ben.  Ass'n,  53  N.  W.  238. 
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[k]  (Mich.  1886)  Where  a  notice  to  a  member  of  a  mutual  benefit  associa- 
tion does  not  contain  a  list  of  the  deaths  since  the  last  assessment,  and  notify 
the  member  assessed  of  the  amount  due  to  the  benefit  fund,  as  required  by 
the  by-laws  of  the  association,  a  forfeiture  of  a  policy  cannot  be  sustained 
for  failure  to  pay  such  assessment — Miner  v.  Michigan  Mut  Ben.  Ass'n,  63 
Mich.  338,  29  N.  W.  852. 

[1]  (Minn.  1898)  The  provisions  of  Gen.  St.  1894,  §  3311,  requiring  that 
each  notice  of  assessment  made  upon  the  members  of  a  co-operative  insurance 
company  "shall  truly  state  the  cause  and  purpose  of  the  assessment,"  do  not 
apply  to  notices  where  the  assessment  could  be  for  one  cause  only. — Bridges 
v.  National  Union,  76  N.  W.  270. 

[m]  (Mo.  1890)  Where  the  by-laws  of  a  mutual  benefit  society  provide  that 
notices  of  assessment  should  be  given  under  a  corporate  or  official  seal,  and 
that  no  paper  issued  by  the  association  should  be  official  unless  so  sealed, 
held)  that  said  provision  might  be  waived,  and  that  the  custom  of  the  society 
to  issue  unsealed  notices  of  assessment  for  a  number  of  years,  which  was 
acquiesced  in  and  acted  upon  by  its  members,  including  the  insured, 
amounted  to  such  waiver. — Heffernan  v.  Supreme  Council  American  Legion 
of  Honor,  40  Mo.  App.  605. 

[n]  (N.  Y.  1885)  A  by-law  of  a  mutual  benefit  society  provided  that  the  sec- 
retary should  notify  the  members  of  all  dues  and  assessments  for  the  payment 
of  death  losses,  that  the  local  secretary  should  serve  notice  of  assessments 
and  dues  upon  the  members  of  the  local  board  personally  or  by  mail,  and  that 
if  any  member  should  not  pay  within  30  days-  and  10  days'  grace  he  should 
forfeit  his  claim  for  benefits.  Held,  that  a  notice  of  dues  and  assessments 
to  a  member  of  the  local  board,  made  in  due  form,  and  signed  by  the  general 
secretary,  and  served  by  the  local  secretary,  was  sufficient  to  effect  a  for- 
feiture of  the  member's  rights  if  unheeded  for  the  specified  time. — Payn  v. 
Mutual  Relief  Soc,  2  How.  Prac.  (N.  S.)  228. 

[o]  (N.  Y.  1892)  Though  the  holder  of  a  mutual  benefit  certificate  before 
his  death  may  have  failed  to  pay  an  assessment  which  he  was  notified  to  pay, 
the  certificate  is  not  forfeited  if  the  notice  did  not  state,  as  required  by  Laws 
1876,  c.  341,  as  amended  by  Laws  1877,  c.  321,  that  unless  it  was  paid  the 
certificate  would  be  forfeited. — Elmer  v.  Mutual  Ben.  Life  Ass'n  of  America, 
64  Hun,  639,  19  N.  Y.  Supp.  289,  Judgment  affirmed  (1893)  138  N.  Y.  642,  34 
N.  E.  512. 

[p]  (Tex.  1897)  Under  Act  111.  June  16,  1887,  §  6,  prescribing  the  form  of 
assessment  notice,  a  notice  stating  that  it  is  a  mortuary  call  for  payment  of 
death  claims  according  to  an  annexed  list  showing  the  number  and  amount 
of  each  policy,  the  name  and  residence  of  the  deceased,  and  the  name  of,  and 
the  amount  and  date  of  payment  to,  each  beneficiary,  is  sufficient. — Smith  v. 
Covenant  Mut  Ben.  Ass'n,  43  S.  W.  819. 

4. Statement  as  to  Amount. 

[a]  (111.  1890)  Where  the  member  of  a  mutual  benefit  association  was  al- 
ready in  possession  of  knowledge  from  which  the  amount  of  an  assessment 
could  be  determined,  the  fact  that  the  notice  of  the  assessment  did  not 
specify  the  amount  is  Immaterial. — Hansen  v.  Supreme  Lodge  Knights  of 
Honor,  40  111.  App.  216. 

[bj  (111.  1894)  Where  a  mutual  benefit  society  urges  its  members  to  deposit 
money  with  it  in  advance  of  the  assessments,  and  agrees  to  apply  such  de- 
posits to  the  payment  of  future  assessments,  a  notice  demanding  three  dollars 
from  a  member,  that  being  the  full  amount  of  the  assessment,  when  the  mem- 
ber has  one  dollar  deposited  with  the  society,  is  invalid  as  demanding  more 
than  is  due. — United  States  Mut.  Ace.  Ass'n  of  City  of  New  York  v.  Mueller, 
151  111.  254,  37  N.  E.  882. 

[c]  (Mich.  1898)  Where  the  constitution  of  a  mutual  benefit  company  pro- 
vides that  any  member  may  make  a  deposit  in  advance,  for  the  payment  of 
future  assessments,  and  that,  when  an  assessment  is  made,  a  notice  shall  be 
sent  to  members,  stating  "the  amount  due  from  the  member  to  whom  the 
notice  is  sent,"  a  notice  to  a  member,  wherein  no  credit  was  stated  for  an 
advance  deposit  which  had  been  made,  was  invalid,  and  nonpayment  of  the 
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assessment  did  not  forfeit  the  policy. — Dowling  v.  Knights  Templars*  &  Ma- 
sons* life  Indemnity  Co.,  74  N.  W.  726. 

5.  As  Determined  by  Mode  of  Service  m  General. 

[a]  (111.  1892)  Where  the  by-laws  of  a  mutual  aid  association  provide  that 
members  failing  to  pay  assessments  for  30  days  from  date  of  same  shall  cease 
to  be  members,  notice  of  assessments  must  be  given  to  members,  though 
neither  the  constitution  nor  the  by-laws  require  it;  and  the  service  of  the 
notice  must  be  personal. — Railway  Passenger  &  Freight  Conductors'  Mut  Aid 
&  Ben.  Ass'n  v.  Loomis,  43  111.  App.  599. 

[b]  (Ky.  1887)  The  by-laws  of  a  mutual  benefit  insurance  company  pro- 
vided that,  upon  the  death  of  a  member,  the  secretary  should  notify  the  mem- 
bers, through  its  local  agents,  and  each  member  should,  within  10  days  there- 
after, pay  his  dues,  and,  If  he  neglected  to  pay  for  40  days,  should  forfeit  his 
membership.  Held,  that  mere  constructive  notice  to  the  local  agents  was  not 
notice  to  the  members. — Coyle  v.  Kentucky  Grangers'  Mut.  Ben.  Soc.,  2  S.  W. 
676. 

[c]  (La.  1891)  In  a  mutual  aid  association,  a  particular  method  of  notice  of 
assessments  falling  due,  having  been  agreed  upon  and  made  a  part  of  the 
charter,  is  binding  on  all  members. — Maginnls'  Estate  v.  New  Orleans  Cotton 
Exch.  &  Mut  Aid  Ass'n,  43  La.  Ann.  1136,  10  South.  180. 

[d]  (N.  Y.  1885)  Defendant's  by-laws  provided  that  the  secretary  should 
notify  the  members  of  all  dues  and  assessments  for  the  payment  of  death 
losses;  that  the  local  secretary  shall  serve  notices  of  assessments  and  dues 
upon  the  members  of  the  local  board  personally,  or  by  mail;  and  that  if  any 
member  shall  neglect  to  pay  his  annual  dues  or  assessments  within  30  days 
from  the  date  of  the  notice  to  pay  the  same,  by  the  general  secretary,  10  days' 
grace,  however,  being  given,  he  would  forfeit  all  claims  on  the  society.  HeM, 
that  a  notice  of  dues  or  assessments  to  a  member  of  the  local  board,  in  due 
form,  signed  by  the  general  secretary,  served  on  him  by  the  local  secretary, 
would  satisfy  those  provisions  as  to  service,  and  would  be  sufficient  to  effect 
a  forfeiture  of  the  rights  of  the  member,  under  his  certificate  of  membership, 
if  unheeded  for  the  time  requisite  to  produce  that  result  as  declared  In  the 
by-laws.— Payn  v.  Mutual  Relief  Soc.,  2  How.  Prac.  (N.  S.)  228. 

[e]  (N.  Y.  1901)  Where  the  laws  of  a  fraternal  insurance  society  made  no 
provision  as  to  the  manner  in  which  notices  of  assessment  should  be  given, 
but  the  evidence  showed  that  notice  was  mailed  and  received  by  a  member, 
and  that  personal  written  notification  that  he  would  be  suspended  on  a  certain 
date  if  his  assessments  were  not  paid  had  been  given,  there  being  no  claim 
that  the  assessments  were  paid,  a  verdict  for  defendant  in  an  action  on  the 
policy  was  proper.— Bettenhauser  v.  Templars  of  Liberty  of  America,  68  N. 
Y.  Supp.  505,  58  App.  Div.  61. 

6.  Notice  by  Mail. 

[a]  (U.  S.  1902)  By-laws  of  the  Modern  Woodmen  of  America  constitute 
a  part  of  its  contracts  with  Its  members  and  beneficiaries,  and  a  service  of  a 
notice  of  assessment  by  mail  in  accordance  with  the  terms  of  the  by-laws  is 
sufficient  and  effective. — Modern  Woodmen  of  America  v.  Tevis,  117  Fed. 
369,  54  C.  C.  A.  293. 

[b]  (111.  1886)  Where  the  Intent  appears  from  the  by-laws  of  a  mutual  aid 
association  to  be  that  the  mailing  of  the  notice  of  an  assessment  shall  fix  the 
liability  of  the  memtfer,  his  rights  may  be  forfeited,  although  through  a  mis- 
carriage of  the  mail  the  notice  failed  to  reach  him. — Weakly  v.  Northwestern 
Benev.  Mut.  Aid  Ass'n,  19  111.  App.  (19  Bradw.)  327. 

[c]  (111.  1890)  Where  the  right  of  a  member  in  a  mutual  benefit  society  to 
payment  of  a  benefit  is  subject  to  forfeiture  in  case  of  nonpayment  of  an  as- 
sessment, the  notice  of  such  assessment  must  be  given  substantially  in  the 
manner  provided  in  the  laws  of  the  society;  and,  where  they  require  it  to 
be  mailed  to  his  last  or  usual  place  of  residence  or  business,  a  forfeiture 
cannot  be  decreed  upon  evidence  showing  merely  a  mailing  to  him,  and  not 
showing  where  it  was  sent,  or  that  it  was  received.— Supreme  Lodge  Knights 
of  Honor  v.  Dalberg,  37  III  App.  145,  affirmed  (1891)  138  I1L  508,  28  N.  E.  785. 
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[d]  (111.  1890)  The  fact  that  the  notice  of  assessment  sent  out  by  a  mutual 
benefit  association  was  not,  on  Its  face,  addressed  to  the  member,  is  Imma- 
terial, where  It  was  sent  and  received  In  an  envelope  properly  directed. — 
Hansen  v.  Supreme  Lodge  Knights  of  Honor,  40  111.  App.  216. 

[e]  (Iowa,  1892)  Notices  of  deaths  and  of  assessments  thereon  were  issued 
and  mailed  to  the  assured  on  a  certain  date,  and  taken  by  an  authorized 
person  from  the  post  office  to  assured's  residence.  At  this  time  he  was  ill, 
and  unable  to  understand  or  transact  any  business,  and  so  remained  until 
his  death,  before  which  time  the  envelope  containing  the  notices  was  not 
opened.  HcM,  that  the  certificates  were  not  forfeited  for  nonpayment  of  the 
assessments,  since  the  assured  had  no  actual  notice  thereof.-— Courtney  v. 
United  States  Masonic  Ben.  Ass'n,  53  N.  W.  238. 

[f]  (Iowa,  1896)  Where  a  contract  of  Insurance  required  a  notice  of  assess- 
ments to  be  mailed  to  the  beneficiary,  placing  a  notice,  properly  addressed 
and  stamped,  upon  a  desk  from  which  the  mail  carrier,  whenever  he  delivered 
mail,  took  letters  so  left  to  deposit  them  In  the  mail,  was  not  a  mailing  of 
the  notice  within  the  contemplation  of  the  contract.— Molloy  v.  Supreme  Coun- 
cil of  Catholic  Mut  Ben.  Ass'n,  93  Iowa,  504,  61  N.  W.  928. 

[g]  (Iowa,  1895)  Where  the  constitution  of  a  mutual  benefit  association 
requires  notice  of  assessment  to  be  given  Its  members  by  "mailing  them  a 
notice  to  their  last  address  as  shown  by  the  branch  books,"  and  a  notice  is 
mailed  to  a  member  at  a  different  address  from  that  shown  in  such  books, 
a  failure  by  the  assured  to  pay  the  assessments  will  not  forfeit  his  rights 
under  his  certificate  of  membership. — Molloy  v.  Supreme  Council  of  Catholic 
Mut  Ben.  Ass'n,  93  Iowa,  504,  61  N.  W.  928. 

[h]  (Ky.  1885)  In  order  to  constitute  notice  through  the  malls  sufficient, 
the  notice  must  be  placed  in  the  post  office,  properly  directed,  and  stamped. — 
Haskins  v.  Kentucky  Grangers'  Mut.  Ben.  Soc,  7  Ky.  Law  Rep.  371. 

[i]  (Maes.  1895)  A  by-law  of  a  benefit  association  required  the  collector  to 
notify  members  of  assessments,  and  provided  that  the  notice  should  be  per- 
sonal or  by  mail,  "at  the  last-known  post-office  address  or  residence,"  and 
that  a  member  failing  to  pay  within  30  days  from  the  date  of  the  notice 
should  be  suspended.  A  member  who  was  ill  sent  the  amount  of  an  assess- 
ment, with  notice  of  change  of  residence,  to  the  lodge,  and  the  number  of  the 
house  was,  by  negligence  of  a  lodge  officer,  copied  incorrectly  on  the  books. 
Notice  of  a  subsequent  assessment  was  sent  to  such  wrong  address,  and  never 
received  by  the  member.  Held,  that  a  failure  to  pay  such  assessment  within 
30  days  did  not  work  a  suspension. — Water  worth  v.  American  Order  of 
Druids,  164  Mass.  574,  42  N.  E.  106. 

[J]  (Minn.  1892)  Where  the  constitution  of  a  mutual  benefit  insurance  as- 
sociation requires  notice  of  assessments  to  be  "sent"  to  members,  notice  sent 
by  mall  Is  effectual  if  actually  received,  and,  where  notice  has  been  properly 
sent  by  mail,  It  will  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  it  was  received.— Benedict  v.  Grand  Lodge  A.  O.  TJ.  W.,  48  Minn.  471,  51 
N.  W.  371. 

[k]  (Mo.  1890)  The  by-laws  of  a  benefit  society  provided  that  notice  of  as- 
sessment should  be  delivered  to  a  member,  or  "shall  be  deposited  in  the  mails 
by  the  reporter,  directed  to  the  member  at  his  last  or  usual  place  of  residence 
or  business."  EM  that,  if  such  notice  was  made  out  and  deposited  in  the 
mail  directed  to  the  insured  at  his  then  residence  or  place  of  business,  it  was 
ail  the  notice  he  was  entitled  to  under  his  contract,  whether  it  was  in  fact 
received  or  not,  and  it  was  error  to  make  the  validity  of  the  notice  dependent 
upon  its  reception. — Forse  ▼.  Supreme  Lodge  Knights  of  Honor,  41  Mo.  App. 
106. 

[1]  (N.  Y.  1892)  Where  a  mutual  benefit  association,  from  its  home  office  in 
another  state,  mailed  to  plaintiff,  a  member,  a  notice  of  the  death  of  another 
member,  which  notice  required  plaintiff  to  pay  an  assessment  therein  stated 
within  30  days  from  the  date  of  the  notice,  under  penalty  of  forfeiture  of  his 
policy,  and  plaintiff,  through  no  fault  of  his,  did  not  receive  such  notice  until 
after  the  expiration  of  the  30  days,  It  was  no  such  notice  as,  in  the  absence 
of  an  agreement  to  that  effect,  would  work  a  forfeiture  of  plaintiff's  policy.— 
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Merriman  v.  Keystone  Mut  Ben.  Ass'n,  63  Hun,  635,  18  N.  Y.  Snpp.  305, 
Judgment  affirmed  (1893)  138  N.  Y.  116,  33  N.  E.  738. 

[m]  (N.  Y.  1895)  On  an  issue  as  to  whether  defendant  mutual  benefit  in- 
surance company  had  given  a  certificate  holder  notice  of  an  assessment,  evi- 
dence that  it  was  defendant's  custom  to  send  out  notices  of  assessment  on  the 
1st  of  each  month,  and  that,  according  to  its  books,  a  notice  had  been  mailed 
to  the  certificate  holder,  may  be  considered  as  bearing  on  the  question,  but 
is  not  sufficient  to  throw  on  plaintiff  the  burden  of  proving  that  the  notice 
was  not  received. — King  v.  Masonic  Life  Ass'n,  87  Hun,  591,  84  N.  Y.  Supp. 
568. 

[n]  (N.  Y.  1901)  Where  the  laws  of  an  Insurance  society  made  no  provision 
as  to  the  manner  in  which  notice  of  assessment  should  be  given,  proof  that 
such  notice  was  mailed  would  be  sufficient  to  show  its  receipt  by  a  member 
on  the  absence  of  proof  to  the  contrary. — Bettenhauser  v.  Templars  of  Lib- 
erty of  America,  68  N.  Y.  Supp.  505,  58  App.  Div.  61. 

[nn]  (Ohio,  1903)  Where  the  constitution  of  a  beneficial  order  provides  that 
all  members  shall  be  notified  of  assessments,  the  mere  placing  in  the  mails 
of  a  notice  addressed  to  a  member  is  not  sufficient  to  work  a  forfeiture,  if  the 
notice  does  not  in  fact  reach  him.— Crockett  v.  Order  of  Red  Cross,  24  Ohio 
Cir.  Ct  R.  421. 

[o]  (Tex.  1888)  Under  by-laws  providing  that  notice  shall  be  given  of  as- 
sessment due  before  there  shall  be  a  forfeiture,  notice  to  a  member  put  in  the 
mail,  directed  to  him,  but  not  shown  to  have  reached  him,  is  insufficient  to 
support  a  forfeiture. — McOorkle  v.  Texas  Benev.  Ass'n,  71  Tex.  149,  8  S.  W. 
516. 


(122  Fed.  538.) 

O.  G.  HEMPSTEAD  &  SON  ▼.  THOMAS,  Collector. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  6,  1903.) 

No.  10. 

1.  Customs  Duties— Classification— Burden  of  Proof. 

The  burden  of  showing  that  an  import  is  dutiable  is  on  the  govern- 
ment 

2.  Sake— Presumption. 

Where  the  classification  of  an  import  is  open  to  a  construction  which 
would  as  well  place  it  on  the  free  list,  the  course  most  favorable  to 
the  importer  must  be  adopted. 

8.  Same— Tungsten  Ores. 

Tungsten  ore,  the  primary  extracted  product  of  which  is  used  as  a 
mordant  in  dyeing  cloth  and  for  various  other  commercial  purposes,  and 
another  to  make  high-grade  steel,  imparting  thereto  extreme  hardness, 
density,  weight,  and  durability,  is  free  from  duty,  under  section  614  of 
the  tariff  act  of  1897  (Act  July  24,  1897,  c.  11,  30  Stat  199  [U.  S.  Comp. 
St.  1901,  p.  1685]),  which  embraces  "minerals,  crude,"  and  not  dutiable 
at  20  per  cent,  ad  valorem,  under  section  183  (30  Stat  1<56  [U.  S.  Comp.  St. 
1901,  p.  1645]),  which  covers  "metallic  mineral  substances  in  a  crude  state.*' 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Wm.  A.  Keener  and  J.  Stuart  Tompkins,  for  appellant. 
Wm.  M.  Stewart,  Jr.,  and  James  B.  Holland,  for  appellee. 

Before  ACHESON  and  DALLAS,   Circuit  Judges,  and  BUF- 
FINGTON,  District  Judge. 

1 2.  See  Custom  Duties,  vol.  15,  Cent  Dig.  §  13. 
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BUFFINGTON,  District  Judge.  This  case  involves  the  classifica- 
tion under  the  tariff  law  of  tungsten  ores.  Such  ores  are  found  in 
various  parts  of  Europe,  South  America,  and  the  United  States. 
Their  primary  extracted  product,  taking  the  form  of  tungstate  of  soda, 
is  used  as  a  mordant  in  dyeing  cloth  and  for  various  other  commer- 
cial purposes.  Another  of  their  extracted  products  is  used  to  make 
high-grade  steel,  and  imparts  thereto  extreme  hardness,  density, 
weight,  and  durability.  The  proofs  in  this  case  (and  in  that  they  are 
confirmed  by  standard  authorities  on  metallurgy  and  chemistry)  show 
that  the  ore  does  not  contain  particles  of  metal,  but  these  are  ob- 
tained by  chemical  treatment.  The  powdered  ore  is  treated  with  soda 
and  some  saltpeter  in  a  reverbatory  furnace.  The  melted  material  is 
subjected  to  acid,  and  on  evaporation,  crystallizes  into  tungstate  of 
soda.  On  adding  muriatic  acid  to  the  latter,  tungstic  acid  is  pre- 
cipitated. By  igniting  tungstic  acid  with  charcoal  or  in  a  current  of 
hydrogen,  metallic  tungsten  can  be  obtained,  in  the  form  of  a  powder. 
Tungsten  iron  or  ferro-tungsten  is  made  from  tungsten  or  wolframate 
by  roasting  it,  freeing  it  from  sulphur  and  arsenic  by  treatment  with 
muriatic  acid,  and  strongly  igniting  it  with  charcoal  in  a  closed  cru- 
cible. This  gives  a  sintered  or  scaly  mass,  which  is  fusible  with 
iron  ore.  Dammer's  Handbuch  der  Chemischer,  Stuttgart  (1895). 
"Tungsten,  in  the  metallic  state,  is  one  of  the  rare  elements,  occurring 
neither  in  nature  nor  in  the  arts."  Article  "Tungsten,"  2  Mineral  In- 
dustry, p.  614.  "In  the  pure  metallic  state  the  metal  is  considered 
only  as  a  curiosity."  Title  "Tungsten,"  3  Mineral  Industry,  p.  484. 
"Metallic  tungsten  is  obtained  by  reducing."  Bloxem's  Chemistry, 
p.  397.  The  question  here  involved  is  whether  this  ore  should  be 
classified  under  section  614  (free  list)  of  the  tariff  of  1897  (Act  July 
24,  1897,  c.  11,  30  Stat.  199  [U.  S.  Comp.  St.  1901,  p.  1685]),  which 
embraces  "minerals,  crude  or  not  advanced  in  value  or  condition  by 
refining  or  grinding,  or  by  other  process  not  specially  provided  for  in 
this  act,"  or  under  section  183,  which  covers  "metallic  mineral 
substances  in  a  crude  state  and  metals  unwrought,  not  specially  pro- 
vided for  in  this  act,  twenty  per  cent,  ad  valorem."  In  determining 
that  question  the  canon  of  construction  is  that  tax  laws,  being  in 
derogation  of  common  right,  must  be  construed  strictly.  Hartranft 
v.  Wiegmann,  121  U.  S.  615,  7  Sup.  Ct.  1240,  30  L.  Ed.  1012.  The 
burden  of  showing  the  ore  is  covered  by  section  183  is  upon  the  gov- 
ernment, and,  if  its  classification  is  open  to  a  construction  which  would 
as  well  place  it  on  the  free  list,  the  course  most  favorable  to  the 
importer  must  be  adopted  (American  Co.  v.  Worthington,  141  U.  S. 
468,  12  Sup.  Ct.  55,  35  L.  Ed.  821),  "as  duties  are  never  imposed  on 
the  citizen  upon  vague  or  doubtful  interpretations"  (Hartranft  v. 
Wiegmann,  supra).  In  Marvell  v.  Merrill,  116  U.  S.  11,  6  Sup.  Ct. 
207,  29  L.  Ed.  550,  the  court,  in  construing  a  prior  tariff  law,  accepted 
Webster's  definition  of  a  mineral  as  "any  inorganic  species  having  a 
definite  chemical  composition,"  and  an  ore  as  "the  compound  of  a 
metal  and  some  other  substance,  as  oxygen,  sulphur,  or  arsenic, 
called  its  mineralizer,  by  which  its  properties  are  disguised  or  lost." 
Presumably  with  this  decision  in  view,  when  Congress  subsequently 
placed  "minerals,  crude,"  under  section  614,  it  used  a  term  of  ascer- 


Digitized  by  VjOOQ  IC 


344  59  C.  C.  A.  RETORTS. 

tained  scope  in  tariff  legislation.  Now  it  is  clear  that  tungsten  ore  is 
embraced  and  described  under  the  terms  "minerals,  crude,  or  not  ad- 
vanced in  value  or  condition  by  refining  or  grinding,  or  by  other 
process  not  specially  provided  for  in  this  act."  It  is  inorganic.  It 
has,  as  we  have  seen,  a  definite  chemical  composition.  Its  proper- 
ties as  a  metal  are  disguised  and  lost  in  its  mineralizer  compound. 
Obviously,  therefore,  it  falls  within  the  broad  generic  term  "minerals, 
crude,"  etc.,  of  section  614.  Indeed,  it  was  admitted  of  record  by 
the  government  "that  the  article  in  question  is  a  mineral  substance." 
If,  therefore,  it  is  not  specifically  described  elsewhere  in  the  law,  it 
is  covered  by  this  section;  and,  being  thus  descriptively  enumerated 
therein,  the  burden  is  upon  the  government  to  show  conclusively  it 
should  be  taxed  ynder  section  183  as  a  "metallic  mineral  substance." 
It  is  a  familiar  principle  that  where  articles  have  a  well-known,  popu- 
lar meaning,  such  meaning,  rather  than  technical,  scientific  terms, 
will  be  adopted  in  the  construction  of  tariff  laws.  Lutz  v.  Magone, 
153  U.  S.  107,  14  Sup.  Ct.  777,  38  L.  Ed.  651;  American  Co.  v. 
Worthington,  supra;  Two  Hundred  Chests  of  Tea,  9  Wheat.  430, 
6  L.  Ed.  128.  If,  therefore,  the  term  "metallic  mineral  substance" 
has  any  common,  well-recognized  commercial  or  trade  meaning,  it 
should  be  adopted.  But  the  proofs  disclose  none.  Now,  as  said  in 
Robertson  v.  Salomon,  130  U.  S.  415,  9  Sup.  Ct.  560,  32  L.  Ed.  995, 
"if  the  commercial  designation  fails  to  give  an  article  its  proper  place 
in  the  classification  of  the  law,  then  resort  must  necessarily  be  had 
to  the  common  designation";  and  for  that  common  designation  we 
must  seek  the  dictionaries,  which  are  evidences  of  common  under- 
standing. Marvell  v.  Merrill,  supra ;  Nix  v.  Hedden,  149  U.  S.  304, 
13  Sup.  Ct.  881 ,  37  L.  Ed.  745.  The  Standard  Dictionary  defines 
"metallic"  as  "being,  containing,  or  having  characteristics  of  a  metal ; 
as  a  metallic  mineral."  Admittedly,  there  are  certain  mineral  sub- 
stances wherein  metal  is  found — gold,  silver,  copper;  and  a  number 
of  other  metallic  minerals  were  instanced  by  counsel  at  the  argu- 
ment. But  whether  the  number  is  large  or  small,  sure  it  is  that  Con- 
gress has  seen  fit  in  this  section  to  specify,  not  "mineral  substances" 
generally,  but  a  particular  kind  thereof,  to  wit,  "metallic  mineral  sub- 
stances," as  subject  to  this  20  per  cent.  duty.  Does  tungsten  ore  an- 
swer this  definition,  as  "being  a  metal"  ?  As  we  have  seen,  no  metal, 
as  such,  is  found  in  it.  It  is  not  a  metal,  but  an  oxide,  and  the 
tungsten  is  mineralized.  Tungsten  metal  is  not  found  in  it.  It  is 
two  degrees  or  processes  removed  from  metal.  Its  change  thereto 
is  not  by  grinding  process,  but  by  chemical  effects  on  its  particles. 
The  proof  is  that  "it  undergoes  a  chemical  process  to  decompose  it." 
The  process  "is  absolute  transformation."  "You  change  its  character 
absolutely."  It  is  "an  expensive  and  intricate  process."  It  is  "brought 
from  its  oxide  condition  into  a  metallic  condition  by  a  process  before 
it  becomes  a  metal."  In  the  case  of  ferro-tungsten,  where  it  is  com- 
pounded with  iron,  it  first  displays  metallic  characteristics ;  tungsten 
ore  is  first  changed  to  tungstate  of  soda,  then  into  tungstic  acid,  and 
then  alloyed  with  iron  to  produce  tungsten  metal ;  and  it  should  be 
noted  that  the  proofs  show  such  ferro-tungsten  is  classified  and  as- 
sessed under  section  183  as  "metals  unwrought."    The  proofs  show — 
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and  there  is  none  to  the  contrary — that  tungsten  ore  has  none  of  the 
characteristics  of  metal.  It  has  neither  elasticity,  ductility,  malle- 
ability, resonance,  nor  luster.  In  the  Century  Dictionary  it  is  said 
the  term  "metallic"  is  used  to  indicate  the  condition  of  a  metal  in 
which  it  exists  by  itself,  and  is  not  mineralized  or  combined  with 
those  substances  which  take  away  its  metallic  character  and  convert 
it  into  an  ore— characteristics  the  very  opposite  of  tungsten  ore.  It 
will  be  noted,  also,  that  the  government,  in  its  official  publications, 
has  adopted  this  definition  of  "metallic"  and  "nonmetallic"  as  applied 
to  and  descriptive  of  minerals.  In  the  geological  surveys  of  1899 
and  of  1 901  in  evidence,  manganese  and  chromic  iron  ores  are  listed 
as  nonmetallic.  Yet  ferro-chrome  and  ferro-manganese,  which  are 
used  for  the  same  purpose  as  ferro-tungsten,  viz.,  as  a  steel  hardener, 
are  obtained  by  direct  process  from  the  ore,  while,  as  we  have  seen, 
it  takes  two  intermediate  processes,  before  tungsten  is  alloyed  with 
iron  to  form  ferro-tungsten. 

Finding,  therefore,  as  we  do,  that  tungsten  ore  is  aptly  described 
by  the  term  "minerals,  crude,"  of  section  614,  and  that  it  does  not 
answer  the  description  "metallic  mineral  substances  in  a  crude  state," 
used  in  section  183,  the  decree  of  the  court  below  is  reversed,  with 
direction  to  enter  one  in  favor  of  the  appellant. 


(122  Fed.  406.) 

THE'  QUEEN  ELIZABETH. 

FULTON  v.  HOLMES  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16,  1903.) 

Nos.  142,  143. 

L  Collision— Sailing  Vessels  Cbossing— Insufficient  Lookout 

A  finding  that  a  schooner  was  in  fault  for  a  collision  with  a  crossing 
vessel  in  the  night  affirmed,  where  it  appeared  from  the  evidence  that 
she  was  the  burdened  vessel,  that  through  the  inefficiency  of  her  look- 
out she  failed  to  see  the  lights  of  the  other  vessel  until  she  was  only 
three  or  four  lengths  distant,  and  then  attempted  to  cross  ahead  of  her, 
in  violation  of  article  22  of  the  international  navigation  rules  (Act  Dec. 
31, 1896,  29  Stat  889  [U.  S.  Comp.  St  1901,  p.  2870]). 

2.  Same — Depabtube  from  Rules — When  Justified. 

Under  article  27  of  the  international  navigation  rules  (Act  Dec.  31, 
1896,  29  Stat  889  [U.  S.  Comp.  St  1901,  p.  2871]),  which  provides  that 
in  obeying  and  construing  the  rules  "due  regard  shall  be  had  to  all  dan- 
gers of  navigation  and  collision  and  to  any  special  circumstances  which 
may  render  a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger,"  a  privileged  vessel  cannot  be  charged  with  fault  for 
changing  her  course  where  an  immediate  collision  appears  inevitable  if 
her  course  is  maintained,  and  the  danger  is  due  solely  to  the  fault  of  the 
other  vessel. 

B.  6a  mr— Action  in  Extremis. 

Where  the  master  of  a  vessel,  who  is  a  navigator  of  experience  and 
good  judgment,  is  confronted  with  a  sudden  peril,  caused  by  the  action 

1 3.  See  Collision,  vol.  10,  Cent  Dig.  ft  225,  227.  ~~  " 
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of  another  vessel,  so  that  he  is  Justified  in  believing  that  collision  is  in- 
evitable, and  he  exercises  his  best  judgment  in  the  emergency,  his  action, 
even  though  unwise,  cannot  be  imputed  to  his  vessel  as  a  fault. 
4,  Same. 

A  ship  held  not  chargeable  with  contributory  fault  for  a  collision  with 
a  crossing  schooner  in  the  night  because  of  her  change  of  course,  although 
she  was  the  privileged  vessel,  where  such  change  was  not  made  until 
immediately  before  the  collision,  when  the  vessels  were  within  a  few 
hundred  feet  of  each  other,  and  when  It  became  apparent  that  the 
schooner  was  attempting  to  cross  ahead,  In  violation  of  the  rules. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

In  Admiralty.    Cross-libels  for  collision. 

This  is  an  appeal  by  both  parties  from  the  decree  of  the  District 
Court  for  the  Eastern  District  of  New  York,  entered  August  17, 
1901,  dividing  the  damages  and  directing  that  the  claimant  of  the 
ship  the  Queen  Elizabeth  recover  of  the  owners  of  the  schooner 
Percy  Birdsall  the  sum  of  $1451.52.  The  decision  of  the  District 
Court  is  reported  in  100  Fed.  874. 

Frank  D.  Sturges,  for  Holmes. 

Wilhelmus  Mynderse,  for  the  Queen  Elizabeth. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  facts  are  stated  at  length  in  the  opinion 
of  the  district  judge.  It  is  unnecessary  to  repeat  them  here.  The 
principal  controversy  upon  the  facts  has  relation  to  the  direction  of 
the  wind  at  the  time  of  the  collision.  After  a  careful  review  of  the 
testimony  the  district  judge  reached  the  conclusion  that  it  was  south- 
west, that  the  Birdsall  was  sailing  free  and  that  the  Queen  Elizabeth 
was  sailing  closehauled,  the  wind  being  sufficiently  forward  of  her 
beam  to  warrant  this  adjustment  of  her  sails.  He  also  found  that 
the  Birdsall  was  headed  northeast,  or  northeast  by  east,  and  that  the 
Queen  Elizabeth  was  on  the  port  tack,  heading  northwest  by  west 
half  west.  Although  the  testimony  as  to  the  direction  of  the  wind 
is  contradictory  and  inconclusive  we  are  inclined  to  the  opinion  that 
the  conclusion  reached  by  the  district  judge  is  supported  by  a  pre- 
ponderance of  testimony  or,  as  he  aptly  observes,  by  "a  narrow  mar- 
gin of  evidence."  The  vessels  were  then  on  crossing  courses  and 
were  approaching  so  as  to  involve  risk  of  collision. 

Articles  17,  21  and  22  of  the  international  regulations  for  pre- 
venting collisions  at  sea  (Act  Aug.  19,  1890,  c.  802,  26  Stat.  320  [U.  S. 
Comp.  St.  1901,  p.  2863])  were,  therefore,  applicable.  Act  Dec.  31, 
1896,  29  Stat.  885.  Article  17  provides  that  "a  vessel  which  is  running 
free  (Birdsall)  shall  keep  out  of  the  way  of  a  vessel  which  is  close- 
hauled"  (Queen  Elizabeth)  and  that  "a  vessel  which  has  the  wind  aft 
(Birdsall)  shall  keep  out  of  the  way  of  the  other  vessel"  (Queen  Eliza- 
beth). Article  21  provides  that  where  "one  of  two  vessels  [Birdsall] 
is  to  keep  out  of  the  way,  the  other  [Queen  Elizabeth]  shall  keep  her 
course  and  speed."  Article  22  provides  that  the  vessel  whose  duty  it  is 
to  keep  out  of  the  way  (Birdsall)  shall,  if  possible,  avoid  crossing  ahead 
of  the  other. 

The  facts  being  found  as  stated  there  can  be  no  controversy  as 
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to  the  duty  which  the  law  imposed  upon  the  vessels.  It  was  the 
duty  of  the  Birdsall  to  keep  out  of  the  way.  It  was  the  duty  of  the 
Queen  Elizabeth  to  keep  her  course  and  speed.  Both  vessels  violated 
their  duty.  The  Birdsall  did  not  keep  out  of  the  way.  The  Queen 
Elizabeth  did  not  keep  her  course.  We  have  no  doubt  as  to  the 
negligence  of  the  Birdsall.  If  her  crew  had  been  competent,  alert 
-and  watchful  they  certainly  would  have  seen  the  ship's  red  light  be- 
fore it  was  "right  abreast"  on  the  "starboard  beam.,,  Danger  of 
collision  was  then  imminent,  the  time  was,  probably,  less  than  two 
minutes,  the  distance  less  than  four  lengths.  The  evidence  that  the 
ship's  lights  were  burning  brightly  is  overwhelming  and  if  the  look- 
out had  been  attentive  he  could  have  seen  the  red  light  twenty  min- 
utes prior  to  the  collision  and  when  the  ship  was  miles  distant.  His 
failure  to  do  this  on  a  clear  night  was  unquestionably  a  fault. 

The  Birdsall's  attempt  to  cross  ahead  of  the  ship  was  a  violation  of 
article  22,  but  if  this  were  her  only  error  we  should  be  inclined  to 
excuse  it  as  a  maneuver  which  seemed  to  offer  the  best  chance  of 
escape  from  a  desperate  situation.  She  is  not,  however,  entitled  to 
the  benefit  of  the  rule  which  excuses  mistakes  made  in  the  excite- 
ment of  the  moment  for  the  reason  that  the  fault  was  attributable  to 
her  own  previous  neglect.  The  action  of  the  ship  in  porting  her  helm 
immediately  before  the  collision  presents  an  interesting  question 
which  was  decided  against  the  ship  in  the  District  Court.  The 
opinion  says: 

"As  the  vessels  approached  each  other  on  crossing  courses,  the  schooner 
put  up  her  helm  and  went  off  somewhat  Perhaps  it  would  have  been  better 
if  she  had  luffed,  but  It  is  probable  that  she  would  have  crossed  the  bow  of 
the  ship,  had  not  the  latter  put  her  helm  up,  which  caused  her  to  go  to  star- 
board and  follow  up  the  schooner's  course  and  strike  her  on  the  starboard 
quarter.  It  would  not  be  profitable  to  discuss  the  angle  of  collision  or  whether 
the  ship's  maneuver  was  in  extremis.  Doubtless  her  helm  was  put  up  in 
expectation  and  to  lessen  the  force  of  the  contact,  but  it  was  a  mistake 
which  a  master  of  good  judgment  should  not  have  made,  even  under  the  ap- 
prehension of  the  threatened  collision.  The  ship  simply  pursued  the  schooner, 
and  the  collision  was  of  greatly  increased  probability.  The  ship  should  have 
kept  her  course,  or,  if  action  seemed  imperative,  she  should  have  put  her 
helm  down  and  headed  up  to  the  wind.  It  is  the  disposition  of  courts  to  hold 
that  the  privileged  vessels  should  keep  their  course,  or  furnish  good  reason 
for  not  doing  so.  In  this  case  the  ship  did  not  keep  her  course,  and  did  some- 
thing tending  toward,  and  not  away  from,  collision." 

In  this  finding  we  are  unable  to  concur.  Unquestionably  the  fail- 
ure of  the  ship  to  keep  her  course  was  a  violation  of  the  strict  letter 
of  article  21,  but  we  think  that  the  omission  to  observe  the  rule  was 
justifiable  under  the  qualifying  language  of  article  27  and  that,  if  it 
were  an  error,  it  was  made  in  extremis.  Article  27  provides  that  in 
obeying  and  considering  the  steering  and  sailing  rules  "due  regard 
shall  be  had  to  all  dangers  of  navigation  and  collision  and  to  any 
special  circumstances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  danger."  In  other 
words,  a  vessel  should  not  adhere  obstinately  to  the  rules  when  dis- 
aster can  be  avoided  by  a  departure  from  them.  As  was  said  in  The 
Elizabeth  Jones,  112  U.  S.  514,  524,  5  Sup.  Ct.  468,  473,  28  L.  Ed. 
812: 
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"There  la  no  Idea  appertaining  to  keeping  a  course  which  justifies  holding 
to  it  in  such  a  way  as  to  bring  on  a  peril.  The  only  principle  inherent  in  it 
is  to  so  act  as  to  enable  the  other  vessel,  on  whom  the  duty  rests,  to  adopt 
with  success  means  of  getting  out  of  the  way." 

When  the  master  of  a  vessel  is  confronted  with  a  sudden  peril, 
caused  by  the  action  of  another  vessel,  so  that  he  is  justified  in  be- 
lieving that  collision  is  inevitable  and  he  exercises  his  best  judg- 
ment in  the  emergency,  his  action,  even  though  unwise,  cannot  be 
regarded  as  a  fault.  *'The  judgment  of  a  competent  sailor  in  ex- 
tremis cannot  be  impugned."  The  Oregon,  158  U.  S.  186,  204,  15 
Sup.  Ct.  804,  39  L.  Ed.  943.  It  is  the  duty  of  the  court,  as  far  as  pos- 
sible, to  place  itself  in  the  position  of  the  master  and  to  endeavor  to 
interpret  the  rules  of  navigation  in  the  light  of  the  perils  and  per- 
plexities which  surrounded  him  at  the  time — the  impending  danger, 
the  excitement  of  the  moment,  the  necessity  for  immediate  action. 
Where  a  navigator  of  experience  and  good  judgment  acts,  in  such 
circumstances,  his  action,  if  within  the  limits  of  reasonable  judgment 
and  discretion,  cannot  be  imputed  to  his  vessel  as  a  fault.  If  he  acts 
upon  his  best  judgment  at  the  time  it  is  sufficient,  even  though  sub- 
sequent judicial  investigation  may  show  that  he  might  have  chosen 
a  more  prudent  course.  A  master  who  the  next  moment  may  be 
sinking  with  his  ship  and  crew  cannot  be  expected  to  display  the  ut- 
most coolness  and  deliberation.  The  Dimock,  23  C.  C.  A.  123,  77 
Fed.  226;  The  City  of  Augusta,  25  C.  C.  A.  430,  80  Fed.  297;  The 
Iron  Chief,  11  C.  C.  A.  196,  63  Fed.  289;  The  Havanna  (D.  C.)  54 
Fed.  411;   The  Robert  Healey  (D.  C.)  51  Fed.  462. 

Tested  by  these  rules  how  stands  the  case  of  the  Queen  Elizabeth  ? 
The  master  was  a  sailor  of  unusual  experience,  having  been  a  master 
since  1874,  commanding  sailing  ships  and  steamers.  He  saw  the 
Birdsall's  light  when  it  was  several  miles  distant  and  observed  it  care- 
fully until  it  was  near  at  hand.  Knowing  that  his  was  the  privileged 
vessel  he  held  his  course  in  the  expectation  that  the  Birdsall  would 
make  some  effort  to  keep  out  of  the  way.  He  ported  only  at  the  last 
moment  when  it  was  apparent  that  the  Birdsall  was  doing  nothing  and 
when  a  collision  seemed  certain.  The  distance  between  the  vessels 
when  the  ship  ported  is  variously  estimated  from  125  feet  to  700  feet, 
the  time  from  30  seconds  to  a  minute.  It  is  clear,  whichever  theory 
is  adopted,  that  the  time  was  too  short  for  accurate  calculations  or 
cool  and  deliberate  action.  Whatever  was  done  must  be  done  quickly. 
The  master  was  compelled  to  decide  at  once  whether  to  hold  his 
course  and  run  the  risk  of  sinking  both  vessels,  by  striking  the 
schooner  at  right  angles,  or  put  his  helm  up  and  thus  lessen  the  ef- 
fect of  the  impact.  In  view  of  the  comparatively  slight  damage,  ag- 
gregating about  $7,000,  how  can  it  be  said  that  his  judgment  was  at 
fault  ?  How  can  it  be  said  that  the  collision  would  have  been  avoided 
had  he  held  his  course  ?  Counsel  for  the  Birdsall  has  introduced  some 
carefully  prepared  and  ingenious  calculations  to  prove  that  the  ves- 
sels were  not  in  extremis  when  the  ship  ported,  but  these  calcula- 
tions are  based  upon  disputed  and,  in  some  instances,  improbable 
hypotheses.  It  should  be  remembered  that  the  night  was  dark  and 
that  it  was  impossible  for  the  ship  to  know  exactly  how  the  schooner 
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was  heading,  her  distance  away,  the  position  of  her  helm,  her  speed, 
or  what  maneuver  she  would  attempt.  Assumptions  based  upon  ob- 
servations made  at  such  a  time  must  needs  be  inaccurate.  The  logic 
of  the  situation  leads  to  but  one  conclusion.  The  schooner's  heed- 
less conduct  placed  the  ship  in  a  position  of  extreme  peril.  Until 
confronted  by  this  peril  the  ship's  navigation  had  been  faultless.  If, 
thereafter,  she  erred  in  judgment,  and  that  she  did  so  is  by  no  means 
established,  the  error  was  at  a  time  when  mistakes  of  judgment  are 
excusable. 

The  decree  of  the  District  Court,  holding  the  Queen  Elizabeth 
liable,  is  reversed  with  costs  of  this  appeal  and  the  cause  is  remanded 
with  instructions  to  enter  a  decree  holding  the  Percy  Birdsall  solely 
in  fault 


(123  Fed.  393.) 

MERCANTILE  TRUST  00.  v.  CHICAGO,  P.  &  ST.  L.  RY.  CO.  et  aL 

SAME  v.  TRUSTEES  OF  ILLINOIS  COLLEGE. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  938. 

1.  Vendor's  Lirn— Removal  of  Machinery  from   Building— Liability   of 
Receiver. 

The  president  of  four  different  railroad  companies,  whose  roads  were 
operated  together  as  one  line  under  an  arrangement  in  the  nature  of  a 
partnership  and  a  common  management,  purchased  in  his  own  name,  but 
for  the  use  of  such  line,  certain  shops  containing  machinery,  which  were 
used  as  machine  shops  by  the  consolidated  lines.  He  took  a  deed,  which 
was  not  recorded,  but  which  reserved  a  vendor's  lien  for  an  unpaid  por- 
tion of  the  purchase  money.  Subsequently  the  machinery  from  the  shops 
was  removed  to  another  location,  which  was  owned  by  one  of  the  con- 
stituent companies,  where  it  was  used  in  the  same  way,  and  later  passed 
into  the  hands  of  a  receiver  for  such  company.  Held,  that  such  company 
was  not  a  purchaser  for  value,  but  was  chargeable  with  notice  of  the 
vendor's  lien,  and  the  receiver  should  be  required  to  pay  to  the  holder 
of  the  purchase-money  notes  the  value  of  the  machinery  so  taken  to  the 
extent  of  such  notes. 

$.  Same. 

In  such  case  there  was  no  sale  or  transfer  of  the  machinery,  such  as 
required  the  llenholder  to  first  exhaust  the  real  estate,  it  being  at  all 
times  In  equity  the  property  of  the  associated  lines,  nor  was  the  receiver 
entitled  to  replace  it,  after  it  had  been  used  for  a  number  of  years  since 
its  removal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

The  Chicago,  Peoria  &  St.  Louis  Railway  Company  executed  three  several 
mortgages  upon  its  railway,  one  to  the  Mercantile  Trust  Company,  one  to  the 
Central  Trust  Company,  and  one  to  the  Metropolitan  Trust  Company,  dated, 
respectively,  March  1,  1888,  July  15,  1889,  and  June  1,  1891,  which  were  im- 
mediately thereafter  duly  recorded,  to  secure  certain  bonds  issued  by  that 
company.  Three  separate  suits  were  brought  in  the  court  below  to  foreclose 
these  mortgages.  The  causes  were  consolidated,  and  an  order  was  entered 
appointing  Charles  H.  Bosworth,  one  of  the  appellants,  and  £.  Ellery  Ander- 
son, who  subsequently  resigned,  receivers  of  the  road,  who  took  possession 
and  operated  the  road  under  the  order  of  the  court.  For  some  years  prior 
to  the  receivership,  the  Chicago,  Peoria  &  St  Louis  Railway  Company,  the 
Jacksonville  Southeastern  Railway  Company  Gater  the  Jacksonville,  Louis- 
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ville  &  St  Louis  Railroad  Company),  the  Litchfield,  Carrolton  &  Western 
Railroad  Company,  and  the  Chicago,  Greenville  &  Southern  Railway  Com- 
pany were  operated  under  a  common  management  known  as  the  "Jackson- 
ville Southeastern  Line."  This  arrangement  was  in  the  nature  of  a  partner- 
ship, common  books  of  account  being  kept,  known  as  "Line  Books,"  the  earn- 
ings of  all  the  roads  being  deposited  in  a  common  account,  and  the  expenses 
of  all  the  roads  were  paid  from  this  common  fund.  William  9.  Hook  was 
the  president  and  general  manager  of  each  of  these  railway  companies  and 
the  common  administrator  of  the  fund.  The  Chicago,  Peoria  &  St  Louis 
Railway  Company  of  Illinois,  one  of  the  appellants,  succeeded  to  the  prop- 
erty and  rights  acquired  by  the  purchasers  of  the  Chicago,  Peoria  &  St. 
Louis  Railway  Company,  sold  in  September,  1895,  under  a  decree  in  the 
consolidated  suit 

On  October  9,  1886,  Archibald  C.  Wadsworth  by  deed  of  that  date  conveyed 
and  granted  to  William  S.  Hook,  in  consideration  of  $2,000  then  paid  and  the 
further  sum  of  $4,000,  payable  one-half  in  one  year  and  one-half  in  two  years 
from  that  date,  with  interest  as  expressed  in  two  certain  notes,  certain  real 
estate  in  the  county  of  Morgan,  Illinois,  with  the  buildings,  tracks,  switches, 
switch  stands,  machinery,  etc.,  thereon  formerly  belonging  to  the  Jackson- 
ville Car  Company.  This  deed  reserved  a  vendor's  lien  upon  the  granted 
premises  to  secure  the  unpaid  purchase  money  represented  by  the  two  notes. 
The  deed  was  delivered  to  Hook,  but  was  never  recorded.  These  notes  were 
indorsed  and  transferred  by  Wadsworth,  in  October,  1886,  for  value,  to  the 
Trustees  of  Illinois  College,  the  appellee,  who  has  since  been  and  Is  now 
the  bolder  of  them;  and  the  principal  of  them,  with  interest  since  October  9, 
1892,  remains  unpaid.  The  purchase  by  Hook  was  made  on  account  of  the 
Jacksonville  Southeastern  Railway  Company,  now  known  as  the  Jacksonville, 
Louisville  &  St.  Louis  Railroad  Company;  but  there  was  no  formal  con- 
veyance by  Hook  to  the  Jacksonville  Company,  the  property  conveyed  by  the 
deed  being  controlled  and  used  by  that  company  as  a  car  manufacturing  and 
repair  shop  from  the  date  of  the  sale  until  1892.  The  property  conveyed  be- 
coming inadequate  for  the  uses  of  the  Jacksonville  Southeastern  Line,  in  1892 
the  old  buildings  were  dismantled  and  tracks  torn  up,  the  materials  and  ma- 
chinery carried  to  a  new  location,  and  the  new  shops  were  thereafter  called 
the  "Chicago,  Peoria  &  St  Louis  Railway  Shops,"  and  were  used  by  the 
Jacksonville  Southeastern  Line  as  a  car  manufacturing  and  repair  plant  and 
were  taken  possession  of  by  the  receiver  in  the  principal  case.  The  value 
of  the  steel  boiler,  stationary  engine,  lathe,  hydraulic  wheel  press,  belting 
and  shafting,  and  other  machines  so  removed,  is  found  by  the  master  to  have 
been  $6,180,  aside  from  some  5,500  feet  of  iron  rail,  the  value  of  which  is 
not  stated. 

The  appellee  by  intervening  petition  asks  the  court  that  it  enter  a  decree 
directing  the  receiver  to  pay  to  the  petitioner  the  value  of  the  machinery  as 
it  was  when  taken  to  the  new  premises,  or  that  the  machinery  be  restored 
to  the  realty,  with  the  value  for  the  use  of  the  same  and  damage  for  de- 
terioration in  value  while  in  use  in  the  new  shops.  The  master  reported  that 
restitution  could  not  be  made  in  specie,  and  that  the  petitioner  should  be  paid 
in  cash  for  the  same  to  the  extent  of  the  principal  and  accrued  interest  upon 
the  notes,  which  report  was  confirmed  by  the  court  and  a  decree  entered  that 
Bos  worth,  receiver  of  the  Chicago,  Peoria  &  St.  Louis  Railway  Company,  pay 
to  the  Trustees  of  Illinois  College  the  amount  of  the  two  notes,  with  interest 
amounting  to  $6,609.40.  This  decree  is  brought  by  the  named  appellants  to 
this  court  for  review. 

Bluford  Wilson  and  P.  B.  Warren,  for  appellants. 
Henry  A.  Gardner  and  Edwd.  P.  Kirby,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

By  the  law  of  the  state  of  Illinois  the  vendor's  lien  reserved  in  the 
unrecorded  deed  to  Hook  was  potential  against  the  world,  except 
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creditors  and  purchasers  in  good  faith.  The  property  was,  without 
the  knowledge  of  the  vendor,  removed  by  Hook,  the  president  of  each 
of  the  roads  and  the  common  manager  of  them  all,  to  a  locality  in 
fact  owned  by  the  Chicago,  Peoria  &  St.  Louis  Railway  Company, 
but  for  the  use  of  the  several  constituent  companies  composing  the 
Jacksonville  Southeastern  Line,  and  was  so  used  until  taken  pos- 
session of  by  the  receiver  in  this  suit.  He  could  only  justify  his  title 
and  possession  by  showing  that  the  Chicago,  Peoria  &  St.  Louis  Rail- 
way Company  was  a  bona  fide  holder  of  the  property  for  value  and 
without  notice  of  the  vendor's  lien.  This  is  not  shown  by  the  mere 
fact  of  removal  and  the  placing  of  machinery  upon  premises  owned  by 
that  company,  and  in  fact  used  for  tfce  common  benefit  of  the  constit- 
uent companies;  nor  by  the  fact,  if  it  be  a  fact,  that  that  company 
was  the  only  member  of  the  association  which  through  the  earnings 
of  its  line  and  the  sale  of  its  bonds  was  able  to  maintain  itself  and  its 
associates ;  nor  by  the  fact  that  the  other  companies  would  in  an  ac- 
counting be  shown  to  be  indebted  to  it.  There  was  no  transfer  of  the 
title  of  the  property  by  Hook  to  any  one,  so  far  as  the  record  discloses. 
If  purchased  by  him  with  the  funds  of  the  Jacksonville  Southeastern 
Line,  the  property  belonged  to  all  the  companies,  and  was  subject  to 
an  equitable  accounting  between  the  constituent  members  of  the  asso- 
ciation ;  but  in  that  event,  being  so  purchased  for  the  association  by 
Hook,  its  head,  who  was  also  the  president  and  manager  of  each  com- 
pany, knowledge  of  the  vendor's  lien  reserved  in  the  unrecorded  deed 
to  Hook  is  clearly  chargeable  to  each  constituent  member  of  the 
association.  No  one  member  of  the  partnership  or  association  under 
such  circumstances  could  be  heard  to  say  that  it  acquired  the  property 
without  knowledge  of  the  lien.  There  is  no  evidence  of  a  sale  of  the 
property  to  the  Chicago,  Peoria  &  St.  Louis  Railway  Company,  or 
of  any  payment  by  it  therefor.  The  presumption  which  attaches  to 
commercial  paper  transferred  before  maturity  does  not  apply  to  the 
transfer  of  chattels.  A  bona  fide  purchase  for  value  without  notice 
must  be  proven  as  a  fact  by  the  possessor,  and  is  not  to  be  presumed, 
particularly  under  the  circumstances  surrounding  this  transaction. 

The  objection  that  the  realty  is  not  shown  to  be  insufficient  security 
for  the  payment  of  the  debt  cannot  be  sustained.  There  was  no 
sale  of  this  property.  The  equitable  principle  which  requires  a  sale 
in  the  inverse  order  of  alienation  is  not  applicable  here.  The  principle 
invoked  is  applied  "where  there  are  two  creditors  standing  in  equal 
equity,  one  of  whom  has  security  upon  two  funds  and  the  other  only 
upon  one."  Iglehart  v.  Crane,  42  111.  261.  The  entire  property  be- 
longed in  equity  to  the  association,  and  not  to  Hook.  The  Chicago, 
Peoria  &  St.  Louis  Railway  Company — as  claimed  by  counsel — has  in 
equity  the  right  to  the  entire  property,  but  that  right  is  subject  to  the 
lien  of  the  vendor.  The  company  stands  in  no  better  plight  than 
Hook,  and  its  possession  was  in  fact  Hook's  possession. 

The  objection  that  the  court  and  the  master  erred  in  finding  that  the 
tools  and  machinery  could  not  be  restored  in  specie  is  equally  falla- 
cious. The  petition  was  in  the  alternative,  either  for  a  restoration 
of  that  which  had  been  detached  from  the  realty,  if  it  could  be  done, 
or  for  the  value.    This  machinery  had  been  stripped  from  the  realty, 
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converted  to  the  use  of  wrongdoers,  and  used  for  nearly  eight  years. 
The  appellee's  right  thereto  was  denied.  The  property  manifestly 
could  not  have  been  restored  in  specie.  It  must  have  suffered  much 
depreciation  in  its  value.  Under  these  circumstances  the  appellants 
cannot  complain  that  the  value  is  awarded,  and  nota  specific  return  of 
the  property  ordered,  particularly  as  the  amount  awarded  by  the  de- 
cree, being  the  amount  of  the  debt,  is  less  than  the  value  of  the  prop- 
erty taken,  with  interest  from  the  taking. 
The  decree  is  affirmed. 


(123  Fed.  296.) 

GABRIEL  ft  SCHALL  ▼.  UNITED  STATES. 

circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

No.  87. 

1.  Customs  Duties—Classification  op  Merchandise— Finding  of  Board  of 
Appraisers— Conflicting  Evidence— Review. 

Where,  on  appeal  from  a  classification  for  duty,  the  testimony  as  to 
commercial  designation  of  the  article  was  not  only  conflicting,  but  so 
closely  balanced  as  to  render  it  difficult  to  say  on  which  side  the  weight 
of  evidence  lay,  the  finding  of  the  board  of  appraisers  on  such  issue 
would  not  be  disturbed. 

9.  Same— Lithofone. 

Where  it  was  proved  that  lithofone,  composed  of  70  per  cent  sulphate 
of  barytes  and  80  per  cent,  sulphide  of  zinc,  was  known  as  "lithofone," 
whether  dry  or  ground  in  oil,  and  by  commercial  designation  was  known 
as  "sulphide  of  zinc  white,"  it  was  classifiable  for  duty  as  such  under 
Tariff  Act  July  24,  1807,  par.  57,  c.  11,  30  Stat  164  [U.  S.  Comp.  St  1901, 
p.  1630],  and  not  as  a  white  paint  or  pigment  containing  zinc,  but  not 
containing  lead. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 
For  opinion  below,  see  114  Fed.  401. 

This  cause  comes  here  upon  an  appeal  from  a  decision  (G.  A.  4707) 
of  the  Circuit  Court,  Southern  District  of  New  York,  affirming  a 
decision  of  the  board  of  general  appraisers,  which  sustained  a  ruling 
of  the  collector  of  the  port  of  New  York  touching  the  classification 
for  duty  of  certain  imported  merchandise. 

W.  W.  Smith,  for  appellant. 

D.  Frank  Lloyd,  for  the  United  States. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

PER  CURIAM.  The  importation  was  under  the  tariff  act  of 
July  24,  1897,  c.  11,  30  Stat.  154  [U.  S.  Comp.  St.  1901,  p.  1630]. 
The  relevant  paragraph  is: 

"(57)  Zinc,  oxide  of,  and  white  paint  or  pigment  containing  zinc  and  not 
containing  lead,  dry,  one  cent  per  pound;  ground  in  oil,  one  and  three- 
fourth  cents  per  pound;  sulfld  of  zinc  white,  or  white  sulphide  of  zinc,  one 
and  one-fourth  cents  per  pound;  chloride  of  zinc  and  sulphate  of  zinc,  one 
cent  per  pound." 

1 1.  See  Customs  Duties,  vol.  15,  Cent  Dig.  §  205. 
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The  specific  name  of  the  merchandise  is  "lithofone."  It  is,  when 
dry,  a  white  pigment,  and,  when  ground  in  oil,  a  white  paint,  "con- 
taining zinc  and  not  containing  lead,"  and  its  sole  use  is  as  a  paint 
or  pigment.  It  is  composed  of  about  70  per  cent,  of  sulphate  of 
barytes  and  30  per  cent,  of  sulphide  of  zinc.  The  latter,  therefore, 
cannot  be  considered  as  the  main  ingredient,  nor  as  the  component 
of  chief  value.  It  was  contended,  however,  and  such  contention  was 
found  persuasive  by  the  board  of  general  appraisers  and  by  the  cir- 
cuit court,  that  the  phrase  "sulphide  of  zinc  white,"  as  known  in 
trade  and  commerce,  included  this  and  similar  compounds,  whose 
more  specific  designations  are  "Beckton  white/'  "Orris  white," 
"Charlton  white,"  etc.  A  careful  examination  of  the  record  leads  us 
to  the  conclusion  that  the  testimony  as  to  commercial  designation 
is  not  only  conflicting,  but  also  so  closely  balanced  as  to  make  it  diffi- 
cult to  say  on  which  side  lies  the  weight  of  evidence.  Under  these 
circumstances,  the  finding  of  the  board  of  appraisers,  which  had 
very  many  of  the  witnesses  before  it,  will  not  be  disturbed. 

It  is  contended  by  the  importers  that,  in  view  of  the  fact  that  pure 
sulphide  of  zinc  is  never  used  as  a  paint  or  pigment,  while  the  mer- 
chandise imported  is  only  so  used,  should  control  the  classification  of 
the  latter.  There  is  some  force  to  the  argument  adduced  from  the 
other  sections  of  the  same  schedule,  that  Congress,  whenever  it  re- 
fers to  paints  or  pigments,  recognized  a  distinction  between  the  dry 
pigment  and  the  same  ground  in  oil,  and  thus  made  into  a  paint. 
Blues,  such  as  Prussian,  etc.,  boneblack,  ivory  black,  chrome  yellow, 
chrome  green,  ocher,  sienna,  vermilion,  red,  and  other  colors  in  this 
schedule,  are  referred  to  as  "dry"  or  "ground  in  oil  or  water,"  and  in 
some  instances  are  subject  to  a  higher  rate  of  duty  in  the  latter  con- 
dition. See  paragraphs  45,  47,  48,  49,  54,  55,  56,  58,  Act  July  24, 
1897,  c.  11,  30  Stat.  153,  154  [U.  S.  Comp.  St.  1901,  pp.  1629,  1630]. 

The  evidence  shows  that  lithofone  is  lithofone  whether  dry  or 
ground  in  oil,  and  if,  by  commercial  designation,  it  comes  within 
the  clause  "sulphide  of  zinc  white,"  it  will  pay  the  same  duty,  in  which- 
ever condition  it  may  come,  whereas  if  it  were  classified  as  "a  white 
paint  or  pigment  containing  zinc,  but  not  containing  lead,"  it  would 
pay  a  higher  rate  when  ground  in  oil.  But  the  argument  is  inconclu- 
sive, since  there  are  some  paints — white  lead,  for  instance  (paragraph 
55)— upon  which  Congress  has  imposed  the  same  rate  for  both  con- 
ditions. 

The  decision  of  the  Circuit  Court  is  affirmed. 
59  C.C.A.— 23 
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(123  Fed.  866.) 

In  re  GEORGE  M.  HILL  GO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1908.) 

No.  904. 

L  Salb— Rbooybrt  of  Property  frok  Receiver— Machine   Delivered  on 
Trial. 

A  contract  for  the  sale  of  a  machine,  to  be  installed  under  direction 
of  the  seller,  guarantied  that  it  would  do  the  work  for  which  it  was 
designed  in  a  satisfactory  manner,  provided  that  the  purchaser  should 
buy  and  pay  for  the  machine  when  It  was  running  satisfactorily,  and 
that  the  title  and  right  of  possession  should  remain  In  the  seller  until 
full  payment  In  cash.  The  price  was  $750,  and  an  old  machine  was 
to  be  taken  at  $50.  The  machine  was  delivered  and  set  up,  and  the 
old  machine,  which  was  removed  to  make  room  for  it,  was  broken  up 
and  sold  for  old  iron  by  the  seller.  The  purchaser  continued  to  use  the 
new  machine  until  its  bankruptcy,  but  during  all  the  time  refused  to 
accept  and  pay  for  the  same,  insisting  on  the  delivery  of  a  larger  size. 
Held,  that  there  was  no  acceptance  of  the  machine  by  the  bankrupt, 
whioh,  under  the  contract,  was  essential  to  constitute  a  completed  sale 
to  devest  the  title  of  the  seller;  that,  having  refused  to  accept,  until 
bankruptcy  intervened,  whether  or  not  such  refusal  was  justified  or 
made  in  good  faith,  neither  the  bankrupt  nor  its  receiver  or  trustee  could 
thereafter  claim  an  acceptance. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  Dexter  Folder  Company,  in  December,  1901,  agreed  In  writing  with 
the  bankrupt  to  sell  to  It  a  Dexter  automatic  feeding  machine,  to  be  attached 
to  a  No.  101  Dexter  double  sixteen  folder,  then  owned  and  operated  by  the 
bankrupt,  guarantying  the  machine  to  do  in  a  satisfactory  manner,  when  in 
the  hands  of  competent  operators,  the  work  for  which  it  was  designed.  The 
bankrupt  agreed  to  be  responsible  for  the  full  value  of  the  machine  against 
loss  or  damage  (aside  from  general  wear  and  tear)  until  settlement  was 
made.  The  title  and  right  of  possession  was  to  remain  with  the  Dexter 
Folder  Company  until  the  machine  was  fully  paid  for  in  cash.  The  bank- 
rupt agreed  to  buy  the  machine,  and  to  pay  therefor  $750  when  the  machine 
was  running  satisfactorily,  as  follows:  One  Sheridan  automatic  feeder,  $50; 
the  balance  in  cash  or  its  equivalent,  deferred  payments  to  bear  Interest. 
The  machine  was  furnished  and  was  put  up  and  adjusted  to  a  paper  folder 
owned  by  the  bankrupt,  being  a  Dexter  No.  101,  sixteen  folder,  originally 
of  the  size  31x43,  and  would  do  the  work  satisfactorily  with  that  machine 
in  its  original  condition.  But  the  bankrupt,  after  the  making  of  this  con- 
tract, enlarged  his  folder  to  32x44,  and  claimed  the  feeder  would  not  feed 
such  enlarged  machine,  and  objected  to  the  machine  shipped  under  the 
contract  for  that  reason.  The  Sheridan  feeder  then  operated  with  the  folder, 
and  which  was  to  be  taken  at  $50  in  part  payment,  was  removed  to  make 
place  for  its  substitute — the  feeder  in  question — was  placed  outside  the  build- 
ing, and,  becoming  rusty  from  exposure,  with  permission  of  the  bankrupt, 
was  broken  up  and  sold  by  the  petitioner  for  old  iron,  realizing  $3.  The 
bankrupt  continued  to  use  the  machine  furnished  until  March  6,  1902,  the 
date  of  filing  the  petition  In  bankruptcy,  constantly  objecting  to  taking  it  in 
fulfillment  of  the  contract,  at  which  date  the  machine  and  the  property  of 
the  bankrupt  were  taken  possession  of  by  the  receiver  in  bankruptcy. 

On  April  3,  1902,  the  Dexter  Folder  Company  filed  its  petition  in  the 
bankruptcy  proceedings,  setting  forth  the  facts  stated,  representing  that  the 
machine  was  delivered  to  the  bankrupt  on  trial,  and  with  a  view  of  selling 
It  to  the  bankrupt  in  case  it  could  be  adjusted  to  the  paper  folder  in  use 
by  the  bankrupt  and  satisfactorily  operated  in  connection  therewith  as  an 
automatic  feeding  attachment;    that  the  machine  could  not  be  so  adjusted 


Digitized  by  VjOOQ  IC 


IN  BE  GEORGE   M.  HILL  GO.  355 

and  operated  because  the  paper  folder  bad  been  enlarged  subsequently  to 
the  contract,  and  without  the  knowledge  of  the  petitioner;  and  that  the 
bankrupt  had  refused  to  and  did  not  accept  the  machine,  alleging  that  it  did 
not  work  satisfactorily  and  was  too  small  for  the  folder  for  which  it  was  in- 
tended; and  thereupon  prayed  for  an  order  requiring  that  the  receiver  be 
directed  to  deliver  the  feeding  machine  to  the  petitioner.  The  answer  of 
the  receiver  to  this  petition  admits  the  receipt  of  the  machine  by  the  bank- 
rupt, alleges  that  the  same  was  accepted  by  the  bankrupt,  alleges  the  pay- 
ment of  the  $50  by  the  delivery  of  the  old  feeder  according  to  the  contract, 
and  asserts  title  to  the  machine  to  be  in  the  bankrupt,  and  that  his  pos- 
session as  receiver  was  lawful.  The  bankruptcy  court  referred  the  matter 
to  a  referee,  who  reported  upon  the  facts  as  alleged  and  stated.  The  tes- 
timony relative  to  acceptance  consists  of  the  statements  of  the  western 
manager  at  Chicago  of  the  petitioner  and  of  the  president  of  the  bankrupt. 
The  former  states  explicitly  that  the  latter  said  that  he  would  not  accept 
the  machine;  that  it  was  not  large  enough;  that  the  Dexter  Folder  Com- 
pany must  put  in  a  larger  one.  The  latter  states  that  the  feeder  was  too 
small  for  the  folder,  which  had  been  enlarged  after  making  the  contract; 
that  he  wanted  a  machine  of  the  right  size  for  the  folder;  that  he  told  the 
manager  of  the  petitioner  that  he  would  not  take  the  machine;  that  he 
wanted  it  to  be  made  right;  and,  upon  the  manager  remarking,  "We  will 
make  this  one  so  that  it  will  handle  that  sheet,"  he  replied:  "I  told  him  no; 
I  did  not  want  a  machine  that  was  all  butchered  up.  I  wanted  a  machine 
that  was  right,  that  was  all.  The  machine  would  do  the  work,  but  it  did 
not  suit  me."  The  referee  concluded  his  report  as  follows:  ,4The  contention 
of  the  petitioner  herein  is  that  the  contract  was  not  consummated,  that  the 
clause  that  it  should  do  in  a  satisfactory  manner  the  work  for  which  it  was 
designed  was  not  carried  out  because  of  the  contention  of  the  bankrupt  that 
he  wanted  another  sized  machine;  and  hence  there  was  no  sale,  and  the 
machine  was  held  on  approval,  which,  until  obtained,  left  the  title  with  the 
petitioner.  I  do  not  think  that  this  contention  can  be  borne  out  by  the  facts 
of  the  case,  because,  according  to  the  testimony  of  the  bankrupt's  officer, 
the  machine  was  satisfactory,  and  did  the  work  in  a  satisfactory  manner, 
so  far  as  it  was  designed  and  Intended  to,  although  it  did  not  entirely  fit  the 
bankrupt's  machine.  That  fact,  however,  of  its  not  fitting  the  machine,  was 
not  the  fault  of  the  petitioner,  because  the  No.  101  machine  which  it  was 
designed  to  fit  had  been  by  the  bankrupt  altered  from  that  number.  Conse- 
quently it  was  not  the  fault  of  the  petitioner.  If  the  petitioner  had  sued  for 
the  price  of  the  machine,  such  a  defense,  if  It  had  been  interposed  by  the 
bankrupt,  would  not  have  been  maintainable,  and  the  petitioner  would  have 
been  entitled  to  recover  the  balance  of  the  purchase  price.  I  am,  therefore, 
of  the  opinion  that  there  was  a  sale,  and  that  the  prayer  of  the  petitioner 
should  be  denied,  and  the  petitioner  allowed  a  claim  as  general  creditor  for 
the  amount  of  his  bill."  The  court  below  confirmed  the  report  of  the  referee, 
and  dismissed  the  petition  of  the  Dexter  Folder  Company,  from  which  Judg- 
ment or  order  this  appeal  is  taken. 

John  W.  Swarts,  for  appellant. 
George  Packard,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
contract  of  sale  was  executory,  and  was  conditioned  that  the  machine 
should  run  satisfactorily,  and  that  title  should  not  pass  until  payment. 
The  first  question  presented  is  whether  there  was  an  acceptance  by  the 
buyer  of  the  article  furnished.  Its  mere  receipt  did  not  constitute 
acceptance.  Benjamin  on  Sales  (6th  Am.  Ed.)  §  703.  Acceptance 
comprehends  both  physical  receipt  and  mental  assent.  The  vendee 
agreed  to  buy  and  to  pay  for  the  feeder  "when  machine  is  running  satis- 
factorily."   The  bankrupt  had  the  right  of  inspection  to  determine 
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if  the  machine  was  of  the  kind  and  quality  ordered,  and  of  reasonable 
opportunity  to  determine  whether  it  worked  satisfactorily.  If  the 
machine  did  not  work  satisfactorily  to  the  buyer,  he  need  not  accept  it. 
Some  authorities  hold  to  the  doctrine  that  with  respect  to  such  con- 
tracts the  courts  may  not  inquire  whether  the  dissatisfaction  of  the 
vendee  was  based  upon  reasonable  ground  and  was  rested  in  good  faith. 
Probably  the  correct  rule  is  that,  if  the  purchaser  be  in  fact  satisfied, 
but  fraudulently,  and  in  bad  faith,  arbitrarily,  or  capriciously  declares 
he  is  not  satisfied,  and  the  contract  has  in  fact  been  performed  by  the 
vendor,  the  purchaser  is  bound  to  accept.  Silsby  Manufacturing  Com- 
pany v.  Town  of  Chico  (C.  C.)  24  Fed.  893.  The  subject  is  well  con- 
sidered and  the  authorities  assembled  by  Mr.  Justice  Brown  in  Camp- 
bell Printing  Press  Co.  v.  Thorp  (C.  C.)  36  Fed.  414, 1  L.  R.  A.  645. 

It  may  be  that  in  an  action  brought  upon  the  contract  a  jury,  upon 
the  evidence  before  us,  would  find,  and  would  be  justified  in  finding, 
that  the  machine  in  fact  worked  satisfactorily  to  the  vendee,  and  that 
the  objection  thereto  and  the  refusal  to  accept  were  in  bad  faith,  and 
were  pretentious  merely ;  but  the  fact  remains  that  the  bankrupt  did 
refuse  from  the  first,  and  continued  to  refuse,  to  accept  the  machine. 
The  question  is  not  whether  the  vendee  was  justified  in  its  refusal  to 
accept,  but  whether  it  did  in  fact  refuse.  Rightfully  or  wrongfully, 
the  bankrupt  did  insist  that  the  Dexter  Folder  Company  should  furnish 
another  suited  to  the  enlarged  folder.  The  bankrupt,  now  that  the 
vendor  seeks  to  take  back  the  machine,  may  not  be  heard  to  say  that  it 
accepted  what  it  constantly  declared  it  would  not  accept.  It  may  not 
be  permitted  now  to  take  advantage  of  its  own  bad  faith  or  fraud. 
Nor  can  the  receiver  of  the  bankrupt  be  heard  to  say  that  the  refusal 
to  accept  was  arbitrary  or  capricious,  fraudulent  and  in  bad  faith,  for 
he  stands  in  this  respect  in  the  shoes  of  the  bankrupt,  whatever  may 
be  his  right,  with  respect  to  an  article  delivered  and  accepted  under  a 
conditional  sale.  The  bankrupt  having  refused  to  accept,  the  receiver 
has  no  higher  right  than  the  bankrupt,  and  cannot  be  allowed  to  assert 
fraud  and  bad  faith  of  the  bankrupt  to  work  out  an  acceptance,  with- 
out which  no  title  passed  to  the  bankrupt.  The  delivery  of  the  Gold- 
smith feeder  in  part  payment  was  concurrent  with  the  receipt  by  the 
vendee  of  the  substituted  feeder  in  question,  and  before  opportunity 
to  test  the  working  of  the  new  feeder.  Neither  that  fact,  nor  its  sub- 
sequent sale  as  old  iron  by  the  vendor,  affects  the  question  of  accept- 
ance by  the  vendee,  and  is  without  controlling  force. 

This  conclusion  renders  it  unnecessary  to  consider  the  further  ques- 
tion whether — because  under  the  law  of  the  state  of  Illinois  a  sale 
under  contract  conditioned  that  no  title  should  pass  until  payment, 
the  property  being  delivered  and  accepted,  is  constructively  fraudulent 
as  to  creditors  who  come  armed  with  execution  or  attachment  (Ketch- 
um  v.  Watson,  24  111.  591 ;  McCormick  v.  Hadden,  37  111.  370;  Murch 
v.  Wright,  46  111.  487,  95  Am.  Dec.  455;  Chickering  v.  Bastress,  130 
111.  206,  22  N.  E.  542,  17  Am.  St.  Rep.  309;  Peoria  Manufacturing 
Company  v.  Lyons,  153  111.  435,  38  N.  E.  661 ;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664,  672,  23  L.  Ed.  1003;  Dooley  v. 
Pease,  180  U.  S.  126,  21  Sup.  Ct.  329,  45  L.  Ed.  457),  th«  rule  being 
otherwise  in  most  of  the  states  of  the  Union  (Harkness  v.  Russell,  118 
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U.  S.  663,  7  Sup.  Ct.  51,  30  L.  Ed.  285) — general  creditors  claiming 
through  the  receiver  or  trustee  in  bankruptcy  stand  in  the  shoes  of 
execution  or  attachment  creditors. 

The  decree  or  order  appealed  from  is  reversed,  and  the  cause  is  re- 
manded, with  a  direction  to  grant  the  prayer  ol  the  petition. 


(123  Fed.  869.) 

AMERICAN  FUR  REFINING  CO.  et  al.  Y.  CIMIOTTI  UNHAIRING  MACH. 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  3,  1903.) 

No.  39. 

1.  Patents— Infringement— Machine  for  Plucking  Furs. 

The  Sutton  patent,  No.  383,258,  for  a  machine  for  plucking  furs,  claim 
8,  construed,  and  held  not  infringed  by  a  machine  built  on  the  general 
principles  shown  in  the  Lake  English  patent,  with  a  reciprocating  instead 
of  a  fixed  stretcher  bar,  and  having  no  stationary  card,  such  as  consti- 
tutes one  of  the  elements  of  the  combination  of  the  claim. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 
For  opinion  below,  see  120  Fed.  672. 

Henry  Schreiter,  for  appellants. 
Louis  C.  Raegener,  for  appellees. 

Before    ACHESON  and  DALLAS,  Circuit    Judges,  and    BUF- 
FINGTON,  District  Judge. 

BUFFINGTON,  District  Judge.  This  is  an  appeal  from  a  decree 
entered  in  the  United  States  Circuit  Court  for  the  District  of  New 
Jersey  against  the  American  Fur  Refining  Company,  appellant,  al- 
leging infringement  of  the  eighth  claim  of  patent  No.  383,258,  granted 
May  22,  1888,  to  John  W.  Sutton,  for  a  machine  for  plucking  furs. 
The  validity  of  the  patent  was  sustained  in  Cimiotti  Unhairing  Com- 
pany et  al.  v.  Bowsky  (C.  C.)  95  Fed.  474,  a  case  heard  in  the  Second 
Circuit,  and  is  not  here  questioned,  the  sole  issue  being  alleged  in- 
fringement. The  invention  relates  to  "an  improved  machine  for 
plucking  seal  skins  and  other  furs  so  as  to  remove  the  stiff  water 
hairs  therefrom  without  injuring  the  soft  hair  or  wool  of  the  same." 
Scattered  among  the  fur  on  the  pelt  of  such  animals  are  found  stiff, 
resilient  hairs,  termed  "water  hairs,"  which  it  is  necessary  to  pluck 
or  cut  off.  This,  before  1881,  was  done  by  hand.  Over  the  index 
finger,  which  it  will  be  noted  corresponds  to  the  stretcher  bar  of  the 
latter  art,  the  operator  stretched  a  section  of  the  pelt.  By  the  mouth 
the  fur  was  then  blown  down  and  retained  in  place  by  the  thumb  and 
finger,  a  depressing  and  repressing  effect,  which  corresponds  to  the 
separating  and  holding  devices  shown  later.  The  toughness  and 
resiliency  of  the  water  hairs  caused  them  to  stand  upright.  They 
were  then  cut  or  plucked  by  shears  or  tweezers.  Hand-plucking  was 
a  laborious  and  expensive  process,  a  girl  taking  a  week  to  unhair 
a  single  seal  pelt.  The  first  advance  in  machine  unhairing  of  such^- 
skins  was  made  by  Gustav  and  Ferdinand  Cimiotti,  who  jub^^~" 
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incorporated  their  interests  in  the  appellee  company.  Briefly  stated, 
their  device,  as  shown  in  their  patent  of  1881,  consisted  of  a  knife-edged 
stretcher  bar,  a  bellows  which  parted  the  fur  and  water  hair,  de- 
pressing the  former  and  suffering  the  latter  to  stand  out  at  the 
stretcher  bar  edge,  a  mechanism  which  simultaneously  moved  up 
guard  combs  to  hold  down  the  fur,  and  shears,  brought  to  and  oper- 
ating at  the  stretcher  bar  edge,  to  cut  the  standing  water  hairs.  By 
this  machine  an  operator  was  enabled  to  unhair  eight  seal  pelts  in  a 
day.  It  was  highly  successful,  and  as  a  seal  unhairing  device  has  never 
been  supplanted.  In  1883  another  air-blast  plucking  machine  was 
invented  by  one  Rasmus.  Its  value  was  such  that  it  was  purchased 
by  the  Cimiottis,  who,  in  1884,  licensed  the  firm  of  Bates  &  Co.,  of 
Boston,  thereunder,  and  have  collected  royalty  to  the  extent  of  sev- 
eral thousand  dollars  per  year.  These  two  machines  practically 
monopolized,  since  that  time,  the  unhairing  of  seal  skins  in  the  United 
States.  In  1888  Sutton  sought  by  the  patent  in  suit  to  improve  on 
air-blast  machines.  His  device,  as  stated  in  his  patent,  was  "more 
especially  designed  with  a  view  to  overcome  some  of  the  defects  and 
insufficiencies  of  the  plucking  machines  heretofore  in  use."  These 
defects  related  to  a  particular  part  of  the  operation,  as  he  desired  to 
"produce  the  plucking  of  the  skins  at  the  lower  part  of  the  neck 
and  shoulders,  where  the  hairs  pointed  outwardly  and  backwardly, 
and  are  the  most  difficult  to  pluck,  as  they  lie  close  to  the  skin  when 
the  same  is  drawn  over  the  stretcher  bar,"  and  "to  dispense  with  a 
blast  fan  or  other  air  forcing  devices,  and  produce  the  removing  of 
the  water  hairs  entirely  by  mechanical  means  which  are  operated  by 
power,  so  that  a  quick  and  uniform  plucking  of  the  skin  takes  place." 
It  will  be  particularly  noted  that  the  expressed  special  purpose  of  his 
invention  was  to  clip  the  outwardly  pointing  hairs  at  the  lower  side  of 
the  neck.     Sutton's  invention  is  best  stated  in  his  own  words : 

"The  Invention  consists  of  a  machine  for  plucking  seal  and  other  skins, 
which  comprises  a  fixed  stretcher  bar,  means  for  stretching  and  intermit- 
tently feeding  the  skin  over  the  said  stretcher  bar,  a  fixed  card  above 
the  stretcher  bar  near  the  edge  of  the  same,  a  rotary  separating  brush  that 
is  intermittently  moved  up  in  front  of  the  stretcher  bar,  a  rotary  cutting 
knife  and  a  vertically  reciprocating  cutting  knife  working  in  conjunction 
with  the  rotary  knife  for  cutting  off  the  stiff  projecting  hairs,  said  rotary 
cutting  knife  being  provided  with  a  card  supported  back  of  the  knife;  aU  of 
which  parts  are  operated  from  a  common  driving  shaft,  so  as  to  produce  for 
each  rotation  of  the  same  the  cutting  off  or  plucking  of  the  hairs  projecting 
from  that  part  of  the  skin  in  front  of  the  stretcher  bar.  *  *  *  The  inven- 
tion consists,  further,  of  the  mechanisms  by  which  the  motion  Is  imparted 
from  the  driving  shaft  to  the  different  parts  comprising  the  machine,  as  will 
appear  more  fully  hereinafter,  and  finally  be  pointed  out  in  the  claims." 

The  eighth  claim  of  the  patent,  which  is  here  in  issue,  is  as  follows : 

"The  combination  of  a  fixed  stretcher  bar,  means  for  intermittently  feeding 
the  skin  over  the  same,  a  stationary  card  above  the  stretcher  bar,  a  rotary 
separating  brush  below  the  same,  and  mechanism  substantially  as  described, 
whereby  the  rotary  brush  Is  moved  upward  and  forward  into  a  position  In 
front  of  the  stretcher  bar,  substantially  as  set  forth." 

It  will  be  noted  that  other  claims  of  the  patent  were  for  combination 
or  working  machine  embodying  all  the  effective  elements,  and  that 
the  eighth  claim  embodies  only  certain  particular  features.    Analysis 
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of  the  claim  shows  that  every  element  is  specifically  described  in  the 
patent  specification,  and  the  functional  purpose  thereof  distinctly 
stated.  We  have  first  a  fixed  stretcher  bar.  This  fixed  stretcher  bar 
is  the  center  toward  which  all  the  movable  operative  elements  of  the 
machine  converge.    The  specification  says : 

"On  the  frame,  A,  is  supported  a  fixed,  transverse  stretcher  bar,  B,  which 
is  tapered  to  a  narrow  edge,  over  which  the  skin  to  be  plucked  Is  stretched. 
The  skin  is  applied  by  tapes  to  the  rollers,  B',  B',  which  are  Intermittently 
actuated  by  gear  wheels  operated  by  a  pawl  and  rachet  wheel  mechanism 
from  the  driving  shaft,  S,  as  customary  in  plucking  machines  of  this  class. 
By  the  gear  wheels  and  pawl  and  rachet  mechanism  the  skin  is  fed  inter- 
mittently for  a  small  portion  of  its  length  over  the  front  edge  of  the  stretcher 
bar,  it  being  unwound  from  the  upper  and  wound  up  on  the  lower  feed 
roller." 

It  thus  appears  not  only  that  the  stretcher  bar  was  fixed,  and  there- 
fore incapable  of  effecting  the  forward  movement  of  the  pelt,  but 
that  such  forward  pelt  movement  was  effected  direct  from  the  driving 
shaft  by  means  independent  of  the  stretcher  bar. 

The  next  element  of  the  claim  is  a  stationary  card  above  the 
stretcher  bar.  The  function  and  use  of  this  stationary  card  are  shown 
in  the  specification : 

"Immediately  above  the  stretcher  bar,  B,  is  arranged  a  stationary  card,  B, 
which  Is  attached  to  the  ends  of  the  stretcher  bar,  B,  by  means  of  thumb 
screws.  (Not  shown  in  the  drawings.)  The  points  of  the  teeth  of  the  card, 
E,  are  close  to,  but  do  not  touch,  the  surface  of  the  skin,  so  that  the  hair 
and  skin  are  both  straightened  as  the  skin  is  fed  forward.  The  teeth  of  the 
card,  E,  hold  down  the  fine  fur,  but  permit  the  stiff  hairs  to  stand  up  between 
the  teeth,  owing  to  the  slow  forward  movement  of  the  skin,  which  gives  the 
hairs  sufficient  time  to  so  adjust  themselves." 

Not  only  is  the  card's  function  thus  stated,  but  to  it  is  attributed,  in 
combination,  the  effectiveness  of  the  device.    Says  the  patentee : 

"The  operation  of  the  machine  is  quick  and  reliable,  the  hair  being  cut  off 
close  to  the  skin,  and  without  injury  to  the  fur,  which  is  held  back  so  as  not 
to  be  presented  to  the  knives  by  the  action  of  the  stationary  card  above  and 
the  joint  action  of  the  separating  brush  and  oscillating  guard  below  the 
stretcher  bar." 

Jft  therefore  appears  that  the  teeth  of  the  card  effected  a  preparatory 
functional  operation,  and  the  card's  importance  may  be  estimated  by 
the  fact  that  it  is  an  element  in  nine  of  the  eleven  claims.  The  other 
elements  of  this  claim  are  a  rotary  separating  brush  below  the  stretch- 
er bar  (the  brush  being  necessarily  movable),  and  "a  mechanism,  sub- 
stantially as  described,  whereby  the  brush  is  moved  upward  and  for- 
ward in  front  of  the  stretcher  bar." 

The  proofs  show  that  Sutton's  machine  had  no  effect  on  the  seal 
unhairing  art,  and  is  practically  not  used  therein.  An  exclusive  li- 
cense thereto  was  acquired  by  the  Cimiottis,  but  the  machine's  use 
was  confined  to  some  experimental  work.  It  was  never  used  com- 
mercially for  the  unhairing  of  seals.  Gustav  Cimiotti  testified:  "I 
never  unhaired  any  seal  skins  commercially  on  the  Sutton  machine. 
Most  of  the  skins  that  were  unhaired  on  the  Sutton  machine  were 
done  day  by  day  in  an  experimental  way."  Indeed,  he  goes  to  the 
length  of  saying  it  was  not  adapted  to  unhairing  seal  skins.  His  tes- 
timony in  a  former  case  embodied  in  this  record  is  explicit :     "Q.  The 
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machine  built  in  accordance  with  the  Sutton  patent  here  in  suit  is  not 
at  all  adapted  to  unhair  seal  skins,  is  it?  A.  No,  sir."  He  further 
testified  that  the  Cimiottis  were  unhairing  from  80,000  to  90,000  seal 
skins  a  year,  and  that  they  were  all  unhaired  on  the  Cimiotti  air- 
blast  machines,  "except  a  few,  which  were  unhaired  on  the  Sutton 
machine."  The  rapid  operation  of  a  machine  of  Sutton's  type,  as 
compared  with  one  of  the  Cimiotti  air-blast  design,  and  the  gain  in 
output  and  economy  of  operation  in  the  former,  if  it  could  be  suc- 
cessfully used  to  uphair  seal  pelts,  is  apparent.  That  it  could  not 
and  has  not  been  practically  and  commercially  used  for  the  unhairing 
of  seals,  for  which  it  was  invented,  because  it  could  not  do  it  safely,  is 
strongly  suggested,  if  not,  indeed,  proven,  by  the  cautious  statement 
of  Mr.  Cimiotti.  A  seal  skin  is  worth  approximately  $50.  A  slip, 
therefore,  in  a  rapidly  working  power  machine  means  ruin  to  such  a 
pelt.  Mr.  Cimiotti  testifies:  "The  only  difficulty  in  unhairing  seals 
on  a  power  machine  is  that  it  is  more  dangerous — that,  if  some  wool 
should  spring  out  occasionally,  you  cannot  stop  it  quick  enough  to 
prevent  damage  to  the  wool — and  therefore  a  hand  machine  is  prefer- 
able as  the  man  has  it  more  under  control  all  the  time."  This  criti- 
cism of  a  power  machine  is  in  line  with  the  testimony  of  Shaw,  who  was 
interested  in  a  machine  for  unhairing  seal  skins,  constructed  under  the 
Lake  English  patent  of  1881.  In  answer  to  the  question,  "What  was 
the  trouble  with  the  machine  or  with  the  business  that  induced  you 
to  abandon  the  invention  ?"  Mr.  Shaw  testified :  "The  machine  was 
not  accurate  enough.  It  would  cut  the  stiff  hairs,  and  the  next 
minute  it  would  cut  a  hole  in  the  skin.  I  saw  one  skin  that  I  paid  $50 
for  ruined  in  one  second."  Whatever  the  reason,  the  fact  is  unques- 
tioned that  the  machine  of  Sutton  had  no  effect  on  the  particular  art 
to  which  it  was  addressed,  and  after  its  purchase  by  the  Cimiotti  firm 
it  remained  in  disuse  for  a  period  of  two  years,  although  they  were 
then  unhairing  from  80,000  to  90,000  seal  skins  a  year,  and,  if  it  was 
adapted  to  that  work,  they  could  have  used  it  presumably  with  much 
profit.  Had  commercial  conditions  so  continued,  there  would  have 
been  no  pretense  for  any  expansive  construction  of  the  claims  of  this 
patent.  In  this  condition  of  disuse  the  commercial  development  of 
what  is  called  the  "coney"  or  "rabbit  skin"  industry  made  possible 
the  adaptation  of  the  Sutton  machine,  or  a  modification  thereof,  to 
that  character  of  work.  The  value  of  the  Sutton  machine  therein 
was  wholly  an  afterthought  and  incidental.  When  the  possibility  of 
unhairing  and  dyeing  a  rabbit  skin  so  as  to  resemble  a  seal,  and 
selling  it  under  the  name  of  "Electric  Seal,"  was  demonstrated,  the 
disused  Sutton  machine  was  brought  out  by  the  complainants,  and 
adapted  to  their  work.  The  proofs  show  that  the  complainants  be- 
gan unhairing  the  rabbit  skins  in  1890.  This  was  first  done  on  the 
air-blast  machines.  Their  operation  was  not  rapid  enough,  and  at- 
tention naturally  turned  to  the  unused  Sutton  machine.  Gustav 
Cimiotti  says :  "When  the  coney  industry  came  into  the  market,  we 
naturally  thought  that  the  Sutton  machine,  being  an  automatic  ma- 
chine, would  be  better  adapted,  and  we  merely  made  experiments 
with  coneys,  and  found  it  satisfactory,  upon  which  an  order  was  given 
for  a  number  of  them  for  coneys."    A  slip  in  the  operation  of  a  Sut- 
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ton  machine,  which  was  prohibitive  in  the  case  of  seals,  was  a  matter 
of  comparative  indifference  in  unhairing  coney  skins,  which  were 
worth,  approximately,  $6  a  dozen.  Cimiotti  admits  the  machines  were 
not  built  according  to  the  drawings.  "Well,  they  are  not  exactly  ac- 
cording to  the  drawings.  There  were  some  changes  made  in  the 
course  of  experimenting  on  them,  and  we  made  some  changes  in  the 
mechanical  details,  but  the  original  principles  of  the  patent  were  ad- 
hered to."  Sutton,  one  of  the  complainants,  in  1895  took  out  a  pat- 
ent for  improvements  on  the  machine  of  the  patent  in  suit,  which  im- 
provements are  embodied  in  the  machine  now  used  by  the  complain- 
ants. This  1895  patent  states  that  it  relates  to  improvements  over 
No.  383,258,  the  patent  in  suit,  said  improvements  "being  designed 
with  a  view  to  overcoming  some  of  the  defects  of  the  machine  re- 
ferred to."  What  these  defects  were,  Sutton,  the  complainant,  was 
not  called  to  show.  The  later  patent  discarded  the  stationary  card 
to  which  we  have  referred,  and  substituted  a  second  rotary  brush 
therefor. 

The  coney  industry  has  led  to  the  adoption  by  the  defendants  of 
the  alleged  infringing  machine,  which,  in  its  movable,  oscillating 
stretcher  bar,  follows  the  general  line  shown  in  the  Lake  English 
patent,  which,  as  we  have  seen  by  the  statements  of  complainants' 
witness  Shaw,  was  also  not  accurate  or  adapted  to  unhairing  seals. 
Whatever  may  have  been  the  defects  of  that  machine  when  applied 
to  the  costly  experimental  work  of  unhairing  seal  skins,  it  is  clear  to 
us  that  its  general  principles  were  such  that  a  mechanical  adaptation 
of  them  so  as  to  successfully  deal  with  the  cheap  rabbit  skins  of  the 
coney  industry  was  quite  as  possible  as  the  adaptation  of  Sutton's 
unused  seal  unhairing  machine  to  the  later  industry;  and  in  that 
adaptation  we  are  clearly  of  opinion  the  respondents  have  not  em- 
bodied the  elements  designated  in  the  eighth  claim  of  the  Sutton 
patent.  The  essential  and  central  feature  of  respondents'  construc- 
tion— that  around  which  all  its  mechanism  centers — is  its  movable 
stretcher  bar.  Such  a  reciprocating  stretcher  bar,  actuated  by  the 
same  general  mechanism,  was  shown  in  the  Lake  patent.  This  re- 
ciprocating movement  carried  the  pelt  in  the  respondents'  machine 
from  the  brush  to  the  shears,  and  it  feeds  the  pelt  forward  over  the 
stretcher  edge  as  well.  Its  single  reciprocating  movement  covers  ap- 
proximately a  quarter  revolution  of  the  power  shaft.  The  three  sep- 
arate mechanisms  of  Sutton  for  moving  the  brush  to  the  stretcher 
bar,  the  shears  to  the  same  point,  and  feeding  the  pelt  forward,  are, 
so  to  speak,  unified  in  the  respondents'  single  oscillating  motion  of 
the  stretcher  bar,  which  substantially  modifies  or  effects  all  three.  It 
is  evident  that  this  is  not  a  mere  reversal  of  parts  or  principles,  mere 
transposition  or  substitution,  but  is,  in  substance,  the  embodiment  of 
a  single  threefold  effective  movement  in  lieu  of  the  work  of  three 
different  individual  mechanisms.  But  that  is  not  all.  The  respond- 
ents have  found  means  to  unhair  pelts  by  the  total  omission  of  the 
stationary  card  with  its  teeth  and  preparatory  work,  an  essential  ele- 
ment of  Sutton's  eighth  claim.  The  fur  and  hair  are  neither  straight- 
ened, separated,  nor  subjected  to  any  such  preparatory  card  work  in 
the  respondents'  device.     They  use  a  repression  bar  of  the  same 
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general  type  shown  in  the  repressing  blade  of  the  Covert  patent  of 
1884  and  the  compression  plate  of  the  Lake  English  patent  of  1881. 
That  the  two  machines  of  respondents  and  complainants  both  accom- 
plish the  same  result  may  be  conceded,  but  identity  of  result  is  not 
the  test  of  infringement.  There  must  in  the  ordinary  patent  be 
identity  of  means  and  identity  of  operation  as  well.  Kokomo  Fence 
Co.  v.  Kitselmans,  103  O.  G.  1422,  23  Sup.  Ct.  521.  In  the  means 
employed  by  respondent  we  find  an  absence  of  the  specific  elements 
of  the  claim  in  suit.  The  respondents  have  no  fixed  stretcher  bar. 
They  have  no  means  for  intermittently  feeding  the  skin  over  such  a 
fixed  stretcher  bar.  They  have  no  stationary  card  above  the  stretcher 
bar.  They  have  no  movable  separating  brush  below  such  stretcher 
bar,  and  no  mechanism  whereby  a  rotary  brush  is  moved  upward 
and  forward  in  front  of  such  stretcher  bar.  This  shows  a  nonidentity 
of  means,  and  it  is  fundamental  law  that  the  nonuse  of  any  specific 
element  of  a  combination  claim  or  its  equivalent  avoids  infringement. 
Water-Meter  Co.  v.  Desper,  101  U.  S.  332,  25  L.  Ed.  1024 ;  Weather- 
head  v.  Coupe,  147  U.  S.  322,  13  Sup.  Ct.  312,  37  L.  Ed.  188;  Wright 
v.  Yuengling,  155  U.  S.  47,  15  Sup.  Ct.  1,  39  L.  Ed.  64.  The  differ- 
ence between  the  fixed  stretcher  bar  and  the  rotary  brush  of  Sutton 
and  the  rotary  brush  and  movable  stretcher  bar  of  the  respondents, 
is  not  the  mere  reversal  of  relations  the  words  indicate.  By  that 
change  the  two  separate  movements  of  both  shears  and  brush  to  the 
Sutton  stretcher  bar  and  the  separate  independent  mechanical  means 
for  accomplishing  the  two  are  replaced  by  the  oscillating  movement 
of  the  stretcher  bar.  Nor  is  this  all.  The  upward  and  forward  move- 
ment of  Sutton's  brush  is  not  translated  or  reversed  into  an  upward 
and  forward  movement  of  respondents'  stretcher  bar,  but  it  is  sub- 
stantially done  away  with  in  the  rocking  of  the  stretcher  bar;  and 
that  movement  also  effects  an  additional  result,  viz.,  the  forward  feed- 
ing of  the  pelt,  which  in  Sutton  was  done  by  independent  means, 
and  which  means  he  makes  an  element  of  his  claim.  It  is  therefore 
apparent  that  the  single  reciprocating  movement  of  the  stretcher  bar, 
which  in  itself  was  shown  years  before  in  the  Lake  patent,  is  not  a 
mere  mechanical  transposition  or  subterfuge,  but  embodies  the  use 
of  substantially  different  mechanical  principles,  movements,  and 
means  in  a  wholly  different  way.  When  these  different  principles  re- 
sult— as  they  do  in  this  case — in  a  double  working  capacity  and 
product,  the  conclusion  that  there  is  a  difference  between  the  two 
machines  in  substance  as  well  as  form  is  apparent. 

We  deem  it  proper  to  say  that  the  decisions  in  the  Second  Circuit 
involving  this  patent  have  been  carefully  considered.  We  do  not 
understand  that  a  machine  such  as  is  here  in  question  was  involved 
in  those  cases,  or  has  ever  been  passed  upon.  If,  however,  the  con- 
struction there  given  this  claim  be  so  broad  as  to  cover  the  respond- 
ents' device,  we  cannot,  in  view  of  what  we  have  said  above,  accede 
to  such  view. 

Finding,  as  we  do,  that  infringement  has  not  been  shown,  the  de- 
cree of  the  court  is  reversed,  with  instructions  to  dismiss  the  bill  for 
noninfringement,  with  costs. 
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<123  Fed.  875.) 

WILCOX  ft  GIBBS  SEWING  MACH.  CO.  v.  SHERBORNE  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Third  Circuit    June  29,  1903.) 

Nos.  21,  22. 

1.  Patents— Action  fob  Royalties— Defense  of  Adjudged  Invalidity  of 

Patent. 

A  decree  dismissing  a  bill  for  infringement  of  a  patent,  filed  by  a 
licensee  thereunder,  where  the  defenses  pleaded  were  the  invalidity  of 
the  patent  and  noninfringement,  and  the  decree  is  not  based  specifically 
on  either,  will  not  be  construed  as  an  adjudication  of  the  in  validity  of 
the  patent,  which  will  be  conclusive  to  relieve  the  complainant  from 
liability  for  further  royalties  under  the  license  contract 

2.  Res  Judicata— Matters  Concluded  by  Judgment. 

Where,  in  an  action  to  recover  royalties  from  a  licensee  under  a  patent, 
defendant  pleaded  as  a  defense  that  the  contract  had  terminated  by 
reason  of  the  invalidity  of  the  patent  relied  on  to  continue  It  in  force,  a 
Judgment  for  plaintiff  is  conclusive  between  the  parties  upon  such  issue, 
which  cannot  be  raised  by  defendant,  and  again  litigated  in  a  second 
action  to  recover  royalties  subsequently  accruing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  119  Fed.  371. 

Preston  K.  Erdman,  George  Tucker  Bispham,  and  Hubert  How- 
son,  for  plaintiff  in  error. 
John  G.  Johnson  and  Frank  P.  Prichard,  for  defendants  in  error. 

Before  ACHESON,  Circuit  Judge,  and  BUFFINGTON  and 
KIRKPATRICK,  District  Judges. 

BUFFINGTON,  District  Judge.  These  are  actions,  in  which  the 
plaintiff  below  (here  the  defendant  in  error)  sued  to  recover  install- 
ments on  a  contract  between  the  parties  dated  January  8,  1884,  for 
licenses  under  a  number  of  patents.  The  facts  pertinent  thereto  are 
fully  set  forth  in  a  former  suit  between  the  same  parties,  brought 
for  earlier  installments  upon  the  same  contract,  reported  in  105  Fed. 
970  and  109  Fed.  319,  48  C.  C.  A.  378.  The  contract  in  question, 
which  was  a  modification  of  a  prior  agreement  between  the  same 
parties  dated  April  11,  1881,  provided  that: 

"The  rights  and  obligations  of  the  parties  hereto,  under  the  terms  hereof, 
and  of  so  much  of  the  agreement  of  April  11,  1881,  as  is  hereby  adopted  and 
made  part  hereof,  shall  continue  until  the  29th  day  of  August,  1899,  or  so 
long  thereafter  as  the  said  parties  of  the  second  part  shall  continue  to  hold 
(for  the  Joint  benefit  of  the  parties  hereto)  any  exclusive  license  rights  under 
and  by  virtue  of  the  hereinabove  mentioned  license  agreement  with  John 
Bigelow,  or  any  renewal  thereof  or  substitute  therefor." 

The  license  agreement  with  Bigelow  referred  to  provided : 

"This  agreement,  except  as  hereinbefore  provided,  shall  terminate  with  the 
life  of  letters  patent  No.  263,467;  or  should  any  other  patent  or  patents  be 
obtained  on  a  pending  application  now  In  the  United  States  Patent  Office, 
filed  June  5,  1879,  relating  to  or  covering  a  similar  subject-matter  as  said 
patent,  viz.,  trimming  In  advance  of  over-edge  sewing,  which  application 
was  made  by  the  said  licensor." 

T  2.  See  Judgment,  vol.  30,  Cent  Dig.  S  1133. 
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This  former  case,  the  record  of  which  was  offered  in  the  present 
suit  as  an  estoppel  in  certain  respects,  was  brought  to  recover  royal- 
ties accruing  under  the  contract  between  August  29,  1899,  and  De- 
cember 1,  1 901.  It  was  defended  on  the  ground  the  contract  ter- 
minated August  29,  1899,  with  the  expiration  of  patent  No.  263467, 
and  its  life  was  not  extended  by  virtue  of  the  subsequently  issued 
Bigelow  patent,  No.  341,790,  which  was  alleged  to  be  invalid  and  void 
Such  defense  was  specifically  embodied  in  the  pleadings  in  the  alle- 
gation of  the  defendant : 

'That,  in  view  of  the  state  of  the  art  at  the  time  of  the  alleged  invention 
thereof  by  the  patentee,  John  Bigelow,  the  matters  claimed  in  patent  No. 
341,790  were  not  patentable  inventions,  but  were  mere  mechanical  expe- 
dients requiring  no  invention,  and  within  the  domain  of  mere  Judgment  and 
skill  in  the  art  That  the  said  letters  patent  No.  341,790,  mentioned  In  the 
plaintiff's  statement,  are  invalid  and  void  by  reason  and  in  view  of  the  prior 
patent  No.  263,467,  previously  granted  to  the  same  patentee  August  29,  1882." 

Upon  this  action  there  was  a  verdict  for  the  plaintiff  therein.  The 
present  actions  were  brought  to  recover  later  installments  of  royalty 
falling  due  under  the  same  contract  from  December  1,  1901,  to  July  1, 
1902.  On  their  trial  there  were  verdicts  for  the  plaintiff  for  the 
amounts  claimed,  subject  to  the  reserved  point  of  law  "whether  the 
decision  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  the 
case  of  Industrial  Manufacturing  Co.  v.  Wilcox  &  Gibbs  Sewing  Ma- 
chine Company  (No.  4,  September  Term,  1901),  relieves  the  defend- 
ant, under  the  evidence  in  this  case,  from  liability  to  pay  to  plaintiff 
all  or  any  part,  and,  if  so,  which  part,  of  said  receipts."  The  case 
therein  referred  to  was  one  brought  by  the  Wilcox  &  Gibbs  Company, 
the  plaintiff  in  error,  against  a  third  party,  charging  infringement  of 
patent  No.  341,790,  and  the  decision  referred  to  was  reported  at  112 
Fed.  536,  50  C.  C.  A.  387.  It  is  contended  by  the  Wilcox  &  Gibbs 
Company  that  the  said  patent  was  adjudged  invalid  in  that  case,  but 
its  contention  was  overruled,  and  judgment  entered  for  the  plaintiff 
on  the  reserved  point;  the  court  saying,  in  119  Fed.  372,  of  the  de- 
cision in  the  Industrial  Case,  "That  it  does  not  appear  with  certainty 
that  it  was  intended  to  have  the  effect  which  the  defendant  ascribes 
to  it,  and  for  this  reason  the  question  reserved  must  be  resolved  in 
favor  of  the  plaintiffs."  After  careful  consideration,  we  agree  with 
the  court  below  in  holding  the  decree  referred  to  does  not  necessarily 
adjudge  the  patent  invalid.  True,  language  is  employed,  which,  taken 
by  itself,  might  indicate  that  such  was  the  opinion  of  the  court ;  but 
it  will  likewise  be  noted  that  other  language  is  used,  which  shows  the 
validity  of  the  patent  was  not  adjudged.  This  does  not  involve  any 
contradiction  of  views  or  holding  in  the  opinion  of  the  court,  for 
the  two  statements  show  the  case  was  treated  in  two  different  aspects, 
and  the  language  must  be  considered  with  that  fact  in  mind.  The 
court  below  had  in  an  opinion  reported  at  no  Fed.  210,  given  the 
claims  such  broad  construction  as  to  include  the  respondent  s  device. 
The  reasoning  of  the  Circuit  Court  of  Appeals,  112  Fed.  535,  50  C. 
C.  A.  387,  in  reviewing  that  case,  showed  that,  if  the  broad  construc- 
tion thus  given  was  adopted,  patent  No.  341,790  was  invalid  by  reason 
of  Bigelow's  prior  patent  No.  263,467,  and,  if  the  patent  could  be  sus- 
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tained,  it  would  be  on  a  construction  so  narrow  that  the  respondent 
did  not  infringe.  Either  of  these  grounds — invalidity  or  noninfringe- 
ment— warranted  a  dismissal  of  the  bill,  and  the  dismissing  decree 
was  general,  and  not  based  specifically  on  either  view.  Such  being 
the  case,  and  it  being  well  recognized  that  courts  are  reluctant  to  de- 
cree patents  invalid  when  a  decree  can  be  based  on  noninfringement, 
it  cannot  be  said  that  the  decree  in  question  adjudged  the  patent  in- 
valid, rather  than  that  there  was  no  infringement.  We  are,  there- 
fore, of  opinion  the  decree  offered  in  evidence  did  not  establish  the 
contention  of  the  plaintiff  in  error  that  the  patent  had  been  decreed 
invalid.  "If,  upon  the  face  of  a  record,  anything  is  left  to  conjecture 
as  to  what  was  necessarily  involved  and  decided,  there  is  no  estoppel 
in  it  when  pleaded,  and  nothing  conclusive  in  it  when  offered  as  evi- 
dence."    Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214. 

But,  apart  from  this  question,  we  think  the  entry  of  the  judgment 
on  the  reserved  point  was  justified  by  the  proof  afforded  by  the  rec- 
ord of  the  prior  suit  between  the  same  parties,  wherein  the  pleadings 
show  the  question  of  the  alleged  invalidity  of  this  patent  to  limit  the 
contract  was  passed  upon.  In  that  case  the  fundamental  fact  was 
whether  the  contract  was  in  force.  On  the  determination  of  that 
question  the  right  to  recover  royalties  depended.  The  defendant 
sought,  by  showing  the  invalidity  of  patent  No.  341,790,  to  terminate 
the  contract  Augus{  29,  1889.  That  issue  having  been  raised  and 
merged  in  judgment,  it  is  clear  that  in  a  suit  between  the  same  parties 
for  subsequent  installments  under  the  same  contract  the  same  ques- 
tion cannot  be  raised  and  litigated  a  second  time.  Indeed,  this  case 
is  akin  to  Outram  v.  Morewood,  3  East,  346,  where  there  had  been  a 
former  action  of  trespass  between  the  same  parties  for  taking  coal 
from  land.  A  suit  was  afterwards  brought  to  recover  for  a  second 
trespass.  It  was  held  the  defendant  was  estopped  in  the  second  case 
from  litigating  the  title.     Lord  Ellenborough  said: 

"It  Is  not  the  recovery,  but  the  matter  alleged  by  the  party,  and  upon 
which  the  recovery  proceeds,  which  create  the  estoppel  The  recovery,  of 
itself,  in  an  action  of  trespass,  is  only  a  bar  to  the  future  recovery  of  dam- 
ages for  the  same  injury,  but  an  estoppel  precludes  parties  and  privies  from 
contending  to  the  contrary  of  that  point  or  matter  of  fact  which,  having  been 
distinctly  put  in  issue  by  them,  or  by  those  to  whom  they  are  privy  in  estate 
or  law,  has  been,  on  such  issue  joined,  solemnly  found  against  them." 

Applying  the  principle  of  that  case  to  the  one  in  hand,  it  will  be 
seen  that  the  right  to  recover  any  of  the  installments  sued  for  in 
both  the  former  and  the  present  case  depends  on  the  existence  of  the 
contract  subsequent  to  August  29,  1899.  When,  therefore,  the  exist- 
ence of  the  contract  beyond  that  date,  as  affected  in  that  respect  by 
the  life  of  patent  No.  341,790,  was  put  in  issue  in  the  first  case,  and 
determined  in  favor  of  the  plaintiff,  it  is  clear  that,  when  a  subsequent 
installment  is  sued  for,  while  the  defendant  can  make  any  defense  pe- 
culiar or  applicable  to  such  later  installments,  yet  on  the  fundamental 
question  of  the  existence  and  duration  of  the  contract  he  is  estopped, 
because  that  matter  was  in  issue  and  litigated  in  the  prior  case.  This 
principle  was  applied  in  Gardner  v.  Buckbee,  3  Cow.  120,  15  Am. 
Dec.  256.     Two  notes  were  given  on  the  sale  of  a  vessel.    The  first 
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note  was  defended  against  on  the  ground  that  the  sale  was  fraudulent, 
the  vessel  being  at  the  time  unseaworthy;  and  that,  the  question 
having  been  determined  in  the  suit  upon  the  first  note,  the  plaintiff 
was  held  estopped  from  contesting  the  character  of  the  sale  in  an  ac- 
tion on  the  second  note.  These  cases  were  cited,  and  their  principle 
approved  and  applied,  in  Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.  Ed.  195.  Reference  may  also  be  made  to  Beloit  v.  Morgan, 
7  Wall.  621,  19  L.  Ed.  205,  and  Aurora  City  v.  West,  7  Wall.  82,  19 
L.  Ed.  42 ;  Lumber  Company  v.  Buchtel,  101  U.  S.  638,  25  L.  Ed. 
1073;  Wells  on  Res  Adjudicata,  §  248;  and  especially  to  Johnson 
Company  v.  Wharton,  152  U.  S.  252,  14  Sup.  Ct.  608,  38  L.  Ed.  429. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

KIRKPATRICK,  District  Judge.  I  concur  in  the  conclusion 
reached  by  the  court  in  the  above  cases,  but  dissent  from  so  much  of 
the  opinion  as  holds  that  the  decree  in  Industrial  Manufacturing 
Company  v.  Wilcox  &  Gibbs  Sewing  Machine  Company,  112  Fed. 
535,  50  C.  C.  A.  387,  which  was  offered  in  evidence,  did  not  establish 
the  contention  of  the  plaintiff  in  error  that  the  patent  in  suit  therein 
had  been  declared  invalid. 


(123  Fed.  878.) 

REED  MFG.  CO.  Y.  SMITH  ft  WINCHESTER  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1908.) 

No.  146. 

1.  Patents— Infringement— Collar  Ironing  Machine. 

The  Shaw  patent,  No.  608,720,  for  a  collar  turning  and  ironing  ma- 
chine, adapted  to  turn  and  iron  turn-down  collars  in  a  single  operation, 
was  not  anticipated,  and  the  machine  is  novel  and  useful,  and  shows 
patentable  invention.  Claim  1  construed,  and  held  infringed  by  the  ma- 
chine of  the  Asher  patent,  No.  627,889. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

This  cause  comes  here  upon  appeal  from  an  interlocutory  decree  of  the 
Circuit  Court,  District  of  Connecticut  The  suit  is  for  Infringement  of 
United  States  letters  patent  No.  608,720,  August  9,  1898,  to  William  C. 
Shaw  for  collar  turning  and  ironing  machine.  The  court  held  the  first  claim 
of  the  patent  to  be  valid,  found  infringement,  and  decreed  injunction  and 
accounting.  When  the  suit  was  begun  an  order  for  injunction  pendente  lite 
was  granted.  103  Fed.  796.  Upon  appeal  to  this  court  we  held  that  it  was 
"manifest  that  there  is  presented  a  substantial  question  as  to  infringement, 
which  can  be  settled  only  upon  construction  of  the  patent,  and  that  requires 
a  presentation  of  the  state  of  the  art,  and  a  history  of  the  invention  in  the 
Patent  Office.  The  case  would  seem  to  be  one  in  which  preliminary  in- 
junction should  not  be  granted  without  proof  of  prior  adjudication*"  107 
Fed.  719,  46  C.  C.  A.  601. 

J.  P.  Bartlett,  for  appellants. 
Hugh  C.  Lord,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 
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LACOMBE,  Circuit  Judge.  The  specification  states  that  the  in- 
vention 

— "Relates  to  improvements  In  collar  turning  and  ironing  machines,  and  em- 
bodies mechanism  for  turning  the  rolls  of  turn-down  collars,  and  for  turning 
the  tips  and  finishing  the  edge  of  stand-up  collars;  and  it  consists,  sub- 
stantially, of  a  vertical  semicircular  plate,  over  which  the  collars  are  turned, 
and  grooved  sad-irons  adapted  to  move  in  the  arcs  of  circles  over  said  semi- 
circular plate  for  Ironing  the  turns  of  the  collars  thereon.  Heating  devices 
are  also  provided  upon  which  the  sad-irons  rest  when  not  in  use.  •  *  * 
From  the  rear  of  a  base  plate  there  rise  two  hollow  upright  standards,  each 
provided  with  a  heating-plate  at  the  top  thereof.  In  each  of  these  standards 
there  is  a  gas-burner,  the  flame  from  which  impinges  against  the  under 
side  of  the  heating-plate.  Centrally  upon  the  base  is  secured  an  upright 
post,  to  which  is  secured  by  suitable  arms  a  vertical  semicircular  plate,  over 
the  upper  edge  of  which  a  collar  or  collar-tip  may  be  turned.  To  the  top 
of  this  post  are  pivoted  two  arms,  having  operating  handles  thereon,  each 
of  which  arms  is  provided  with  a  sad-iron,  which  when  not  in  use  normally 
rests  upon  a  heating-plate.  These  sad-irons  are  each  provided  with  a  groove, 
adapted  to  fit  over  the  upper  edge  of  the  vertical  plate,  and  be  swung  around 
thereon  by  means  of  the  operating  handles,  one  only  of  the  sad-irons  being 
used  at  a  time,  the  other  meanwhile  resting  on  its  heating-plate,  so  that 
there  is  always  a  hot  iron  ready  for  use.  *  •  *  In  the  operation  of  iron- 
ing a  turn-down  collar  after  it  has  been  ironed  flat  in  the  usual  manner, 
it  is  dampened  on  the  line  upon  which  it  is  to  be  turned,  and  then  turned 
over  the  edge  of  the  semicircular  plate.  The  operator  then  passes  one  of 
the  grooved  sad-irons  back  and  forth  over  the  edge  of  the  turn  in  the  collar 
upon  the  edge  of  the  plate  until  It  is  ironed  dry." 

The  patent  contains  four  claims,  of  which  the  first  only  is  declared 
upon.    It  reads  as  follows: 

"(1)  In  a  collar  turning  and  ironing  machine,  the  combination  of  a  curved 
flange-shaped  former,  over  which  the  collar  is  folded  and  curved  into  proper 
shape  for  wear,  a  grooved  iron  arranged  opposite  the  former,  and  means 
for  moving  the  grooved  iron  into  engagement  with  the  former,  and  for  mov- 
ing one  of  said  parts  upon  the  other,  substantially  as  set  forth." 

It  is  contended  by  defendants  that  the  claim  is  void  for  lack  of  pat- 
entable novelty.  The  utmost  that  defendants'  proof  establishes  is 
summarized  on  the  last  page  of  their  brief :  "It  was  a  very  commorf 
thing  to  turn  down  and  iron  turn-down  collars  by  machinery,  and  to 
set  the  curve  into  the  collar  by  machinery."  No  machine,  however, 
performing  both  these  functions  in  a  single  operation  is  shown,  nor 
is  there  any  showing  the  combination  of  the  patent.  The  device  of 
Wiles  and  Adams  patent  (173,006)  is  for  ironing  collars  flat  only; 
in  Wiles  (258,334)  there  is  nothing  which  bears  on  the  edge  which  is 
turned  over  so  as  to  iron  and  finish  that  as  complainant  does ;  Cum- 
mings  (483,139  and  509,514)  show  a  former  or  shaper  only,  not  a 
flanged  former  over  which  the  collar  can  be  turned  down  and  ironed ; 
Burgess  (557,766)  turns  the  collar,  but  has  not  a  curved  former 
adapted  to  shape  it  to  the  neck  of  the  wearer.  It  seems  to  be  con- 
ceded that  the  devices  which  come  closest  to  that  of  the  patent  are 
those  of  the  German  patent  to  Mindt  (24,731)  and  the  United  States 
patent  to  Ryder  (287,865).  The  Mindt  patent  is  obscurely  expressed, 
and  it  is  not  easy  to  make  out  just  what  his  device  is.  It  was  held 
in  the  Circuit  Court,  on  application  for  preliminary  injunction,  that; 
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"Fig.  5  of  the  Mindt  patent  shows  a  'saddle-shaped9  mold,  whose  ridges 
lay  themselves  into  the  depression  of  a  heated  ironing  roller.  It  is  clear  from 
the  Mindt  specification  that  it  is  not,  as  constructed,  designed  to  perform  the 
function  of  the  machine  of  the  patent  in  suit.  It  is  not  clear  that  its  scope 
was  not  merely  to  iron  the  band  and  the  face  of  the  collar.  The  specification 
states  that  it  is  4not  desirable  to  iron  both  parts  of  the  collar  at  the  same 
time.'  Nor  Is  it  clear  that  this  machine  was  not  merely  designed  to  Iron 
new  coll  are  for  the  market,  and  not  to  fit  laundered  collars  to  the  neck.  The 
Mindt  patent  issued  15  years  ago;  the  patent  in  suit  appears  to  be  a  marked 
improvement  thereon." 

•  We  concur  in  this  statement ;  Mindt  effects  the  preliminary  ironing 
of  the  collar,  not  the  shaping  and  ironing  of  the  fold.  The  Ryder 
patent  (287,865)  is  not  found  in  the  record.  Appellants  have  repro- 
duced Fig.  1  of  the  drawings  in  their  brief.  It  shows  a  machine  de- 
signed to  curl  and  set  hat-brims,  and  belongs  to  a  different  art. 

The  machine  of  the  patent  is  certainly  novel  and  useful,  and  we  find 
nothing  in  the  record  which  would  warrant  a  finding  that  it  is  devoid 
of  patentable  invention. 

The  main  contention  of  respondents  is  that  their  device  does  not 
infringe.  That  device  is  shown  in  a  patent  to  William  J.  Asher, 
No.  627,889,  June  27,  1899.  Asher  was  in  interference  with  Shaw, 
and  with  six  others,  as  to  the  issue  presented  by  this  first  claim, 
priority  being  found  in  Shaw.  The  defendants'  device,  as  described 
in  the  Asher  patent 

— "Consists  in  a  cylindrical  former,  over  the  edge  of  which  the  collar  is  ap- 
plied and  held  by  hand,  and  the  cylinder  is  mounted  upon  a  shaft  or  axis, 
so  as  to  be  turned  around  to  move  the  collar  while  in  contact  with  an  iron 
that  is  pressed  upon  the  fold  thereof,  and  the  pressure  of  the  iron  is  applied 
by  the  foot,  so  that  the  hands  are  entirely  at  liberty  to  manipulate  the  col- 
lar. *  •  •  The  surfaces  and  upper  edge  [of  the  cylindrical  former]  are 
smooth,  and  adapted  to  receive  upon  them  the  fold  of  the  collar,  so  as  to 
support  such  fold  while  being  ironed,  and  this  cylinder,  turning  freely  upon 
its  axis,  can  be  moved  with  the  collar  while  presenting  the  same  to  the  action 
of  the  iron.  *  *  *  The  former  need  not  be  a  complete  cylinder,  *  *  * 
but  it  is  preferable  to  make  it  cylindrical,  in  order  that  the  collar  may  be 
placed  upon  any  portion  of  it;  but,  under  any  circumstances,  the  former, 
being  pivoted,  can  be  turned  around,  carrying  with  it  the  collar  to  be  shaped 
or  ironed,  and  the  attendant  is  enabled  to  place  the  collar  upon  the  former, 
and  to  manipulate  the  same  with  both  hands." 

The  iron  is  "adapted  to  press  upon  the  fold  or  edge  of  the  collar  as 
such  collar  is  presented  upon  the  cylindrical  former."  It  is  "prefer- 
ably" in  two  parts,  to  allow  for  different  thicknesses  of  material. 
When  adjusted,  the  two  parts  present  a  substantial  duplicate  of  the 
grooved  sad-iron  of  complainant.  A  treadle  and  certain  connecting 
parts  are  the  means  whereby  the  iron  is  brought  down  into  engage- 
ment with  the  former  and  lifted  up  out  of  engagement  therewith. 

The  defendants  contend  that  this  Asher  device  does  not  infringe 

(1)  because  it  has  no  grooved  iron  arranged  opposite  the  former; 

(2)  because  it  has  no  "means"  with  that  "duality  of  function  which 
the  claim  requires,"  to  wit,  "means  for  moving  the  grooved  iron  into 
engagement  with  the  former,  and  for  moving  one  of  said  parts  upon 
the  other" ;  (3)  because  it  has  no  "means  for  moving  one  of  said  parts 
[the  'former'  and  the  'grooved  iron']  upon  the  other." 
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As  to  the  first  of  these  propositions,  defendants  contend  that  the 
word  "opposite"  must  be  considered  as  meaning  that  the  grooved 
iron  is  not  normally  in  the  same  part  of  the  circle  through  which  it 
swings  as  is  the  flanged  forming-plate,  but  that  it  is  in  a  different 
part  of  the  circle — an  opposite  part  of  the  circle.  The  word  "op- 
posite" does  not  occur  nor  is  its  meaning  suggested  in  the  specifica- 
tion. There  is  nothing  to  require  a  construction  which  would  confine 
"opposition"  to  different  positions  in  a  horizontal  plane,  and  if  so  con- 
fined the  language  of  the  claim  would  not  be  quite  accurate,  because 
when  at  rest  the  grooved  iron  is  not  "opposite,"  but  "nearly  opposite," 
the  position  in  which  it  does  its  work.  Complainant  shows  how  the 
language  of  the  claim  was  evolved  from  that  used  in  one  of  the  inter- 
fering applications,  and  that  Asher  on  the  interference  accepted  it  as 
fairly  covering  the  positions  of  his  heated  iron.  But  it  will  not  be 
necessary  to  consume  any  time  in  giving  a  history  of  the  interference. 
The  natural  and  plain  interpretation  of  the  word  is  one  to  be  based 
upon  the  functions  of  the  parts  which  are  brought  into  and  out  of  en- 
gagement.   This  is  well  expressed  by  complainant's  expert: 

"It  means  that  the  grooved  Iron  and  the  upper  edge  of  the  former  are  op- 
posite in  the  sense  that  one  presses  in  one  direction  upon  the  coUar  and  the 
other  sustains  the  collar  against  such  pressure.  The  opposition  of  the  two 
elements  is  the  same  opposition  which  is  found  in  the  ordinary  operation  of 
hand  ironing,  where  the  iron  and  the  ironing-board  are  opposite  in  the  sense 
that  the  iron  is  pressed  downward  upon  the  articles  being  ironed,  and  this 
downward  pressure  is  opposed  by  the  ironing-board.  Such  opposite  elements 
are  necessary  to  the  operation  of  ironing." 

When  this  patent  was  here  upon  the  former  appeal  it  was  noted 
that : 

"The  claim  sued  on  may  be  interpreted  as  containing  either  three  or  four 
elements.  Complainant  contends  that  it  covers  (1)  the  former,  (2)  the  grooved 
iron,  (3)  means  for  moving  the  grooved  iron  into  engagement  with  the 
former,  and  (4)  means  for  moving  one  of  said  parts  upon  the  other.  De- 
fendant contends  that  it  covers  (1)  and  (2)  as  above,  and  (3)  means  for  mov- 
ing the  grooved  iron  into  engagement  with  the  former,  and  for  moving  one 
of  said  parts  upon  the  other." 

And  we  suggested  that  a  history  of  the  invention  in  the  Patent 
Office  would  be  helpful  to  a  decision  of  the  question.  That  history 
is  set  forth  in  the  record.  The  phraseology  of  the  claim  was  formu- 
lated in  the  Patent  Office.  It  was  based  upon  claims  in  an  applica- 
tion by  one  Farina,  who  was  one  of  the  eight  applicants  in  interfer- 
ence. The  Farina  device,  like  the  Asher  device,  had  distinct  ele- 
mentary parts  for  performing  the  two  functions.  It  is  manifest  that 
the  Patent  Office  did  not  understand  the  language  of  the  claim  as 
restricted  to  a  single  "means"  with  a  dual  function;  nor  did  Asher, 
for  he  accepted  the  Patent  Office  formulation  of  the  claim  and  took 
testimony  in  the  interference  proceeding.  Moreover,  the  concluding 
words  of  the  claim  indicate  that  it  is  not  so  restricted.  Had  it  read, 
"and  means  for  moving  the  grooved  iron  into  engagement  with  the 
former  and  for  further  moving  said  iron  thereon,"  there  would  be 
force  in  defendants'  suggestion.  But  the  claim  provides  that  after  the 
two  parts  are  brought  into  engagement  the  iron  may  be  moved  over 
69  C.C.A.— 24 
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the  former,  or  the  former  moved  under  the  iron.  The  means  which 
brings  the  parts  into  engagement  is,  necessarily,  by  the  language  of 
the  claim,  means  acting  upon  the  iron.  If,  after  engagement  is  ef- 
fected, the  iron  is  to  be  stationary  while  the  former  moves,  the  means 
for  moving  must  be  "means"  acting  upon  the  former  and  not  upon 
the  iron.  We  are  clearly  of  the  opinion  that  the  claim  contains  four 
elements.  This  disposes  of  the  second  proposition  (supra)  against 
infringement. 

The  only  remaining  question  is  whether  defendants'  device  has 
means  "for  moving  one  of  said  parts  upon  the  other."  When  en- 
gagement has  been  effected  by  operating  the  treadle,  and  thus  bring- 
ing down  the  iron  upon  the  former,  the  operator  takes  hold  of  the 
circular  former  with  his  hands,  grasping  a  part  of  it  not  required  for 
the  ironing  process,  and  moves  it  under  the  iron.  Defendants'  argu- 
ment is  that  the  use  of  the  human  hand  is  not  an  equivalent  of  an 
element  of  a  machine;  but  they  overlook  the  fact  that  it  is  not  the 
human  hand  alone  that  effects  the  particular  movement  desired.  If 
the  former  were  free  in  space,  as  a  common  iron  is  when  used  on  an 
ironing-board,  there  would  be  no  "means,"  within  the  language  of  the 
claim.  But  it  is  not  free;  mechanism  so  controls  it  that  it  moves 
in  just  the  way  required,  and  the  hand  merely  applies  the  power,  as  the 
foot  does  when  engagement  is  effected  in  defendants'  machine.  The 
mechanical  means  for  moving  after  engagement  is  effected  are  bub- 
stantially  identical  in  both  devices.  In  the  complainant's  the  mov- 
able iron  is  affixed  at  the  extremity  of  a  rigid  arm,  which  is  pivoted 
to  an  upright  so  that  it  can  swing  in  a  horizontal  plane,  when  an 
impulse  to  move  is  imparted  by  the  hand.  That  impulse  is  imparted 
through  a  handle,  but  it  might  be  given  equally  without  the  handle, 
the  rigid  arm,  or  even  the  iron  itself,  being  grasped ;  but  that  would 
be  inconvenient,  for  the  iron  is  the  heated  member  of  the  combina- 
tion. In  defendants'  device  (in  which  the  iron,  once  in  engagement, 
is  stationary)  the  movable  circular  flange  is  affixed  at  the  extremity 
of  four  rigid  arms,  which  are  pivoted  to  an  upright,  so  that  they  can 
swing  in  a  horizontal  plane  (carrying  the  flange  with  them),  when  an 
impulse  to  move  is  imparted  by  the  hand. 

We  are  entirely  satisfied  that  defendants'  device  infringes  the  first 
claim  of  the  patent. 

Decree  of  Circuit  Court  affirmed,  with  costs. 


(123  Fed.  882.) 

KELLEY  BROS.  &  SPIELMAN  v.  DIAMOND  DRILL  &  MACHINE  00. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  29,  1903.) 

No.  12. 

1.  Patents— Infringement— Coil  Clasps  for  Fastening  Belts. 

The  Jackson  patent,  No.  433,791,  for  a  coil  clasp  for  fastening  belts, 
etc.,  claim  7,  construed,  and  held  not  limited  to  a  construction  in  which 
the  strips  formed  by  the  ends  or  edges  of  the  belt  or  material  within  the 
colls  overlap  or  abut  each  other  so  as  to  form  a  complete  closure,  and 
as  so  construed  held  infringed. 
Acheson,  Circuit  Judge,  dissenting. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  120  Fed.  282. 
The  following  are  the  figures  referred  to  in  the  opinion: 
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Horace  Pettit,  for  appellants. 
Wm.  G  Strawbridge,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUF- 
FINGTON,  District  Judge. 

BUFFINGTON,  District  Judge.  In  the  court  below  the  Diamond 
Drill  &  Machine  Company,  assignee  of  patent  No.  433,791,  for  a  coil 
clasp,  granted  to  Calvin  Jackson,  August  5,  1890,  brought  suit  against 
Kelley  Bros.  &  Spielman  charging  infringement  of  its  seventh  claim, 
and  from  a  decree  adjudging  infringement  thereof  the  respondents 
took  the  present  appeal.  The  particular  application  of  the  coil  clasp 
here  involved  is  to  leather  and  other  belting  used  in  transmitting 
power  in  machinery.  Prior  to  the  patent  in  suit,  connection  between 
the  ends  of  leather  belting  was  generally  made  by  interlacing  them 
together  by  a  rawhide  lacer  passed  through  holes  at  either  belt  end, 
or  by  skiving  such  ends  and  gluing  them.  Jackson's  device  consisted 
of  piercing  the  ends  of  the  belt  by  a  series  of  equidistant  holes. 
Through  those  at  one  end  was  passed  a  spiral  right-handed  metallic 
screw,  and  a  like  left-handed  one  through  the  holes  in  the  other  end. 
The  two  coils  were  then  intermeshed,  and  through  the  opening  form- 
ed thereby  a  pin  was  passed  which  locked  or  clasped  the  two  coils 
together.  This  coil  clasp  formed  a  flexible  metallic  joint  or  hinge, 
and  it  was  easy  to  connect  or  disconnect  the  ends  by  inserting  or 
withdrawing  the  pin.  The  joint  formed  an  even  running  surface,  and 
this  reduced  the  vibration  of  boxes  and  shafting.  The  utility  and 
value  of  the  device  were  fully  shown  by  the  proofs.  We  concur  in 
the  conclusion  reached  by  the  court  below  that  Jackson's  patent  was 
valid,  and  address  ourselves  simply  to  a  present  discussion  of  the  ques- 
tion of  infringement.  It  turns  on  the  construction  to  be  given  the 
term,  "whereby  strips  are  formed  within  each  coil/'  found  in  the  sev- 
enth claim,  which  is  for  "the  combination,  with  the  belt,  bag,  or  other 
article  having  ends  or  edges  to  be  connected,  said  edges  each  having 
a  row  of  apertures,  of  individual  spiral  coils  extending  through  said 
apertures,  whereby  strips  are  formed  within  each  coil,  and  a  rod  to 
be  passed  through  and  removed  from  the  space  formed  by  the  over- 
lapping portions  of  the  said  coils,  substantially  as  set  forth."  An 
examination  of  the  specifications  and  drawings  shows  the  patentee 
contemplated  the  use  of  his  coil  clasp  for  two  purposes — the  one  was 
to  effect  a  complete  closure,  as  in  the  case  of  a  bag  or  other  re- 
ceptacle ;  the  other  to  form  a  union  or  connection,  as  of  the  ends  of 
a  belt.  To  secure  the  former,  he  made  the  edges  of  the  material 
to  either  overlap  or  abut;  to  obtain  the  latter,  it  sufficed  to  simply 
unite  or  link  the  edges.  He  showed  closure  by  overlapping  in  figure 
3,  by  abutting  in  figures  6  and  7,  and  by  linking  in  figures  4  and  5. 
The  specification  of  the  invention  begins  by  detailed  reference  to  the 
drawings.  Figures  1  in  side  elevation,  and  3  in  transverse  section, 
show  a  complete  closure  by  overlapping  of  ends;  figures  6  in  side 
elevation,  and  7  in  transverse  section,  a  complete  closure  by  abutting 
ends;  while  figures  4  in  side  elevation,  and  5  in  transverse  section, 
show  connection  or  union  by  simply  linking  the  ends;  and  open 
longitudinal  interstices  are  clearly  defined  in  the  device  shown  in 
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figure  4.  The  two  modes,  viz.,  closure  and  simple  connection,  are  by 
reference  to  figures  3  and  5,  respectively,  pointed  out  in  the  specifica- 
tion, where  the  patentee  says: 

"In  some  cases  I  allow  the  edge  of  the  belt  or  other  material  to  which  the 
clasp  is  applied  to  project  some  distance  into  the  spiral,  so  that  it  may  over- 
lap the  adjoining  spiral  when  the  clasp  is  united,  as  shown  in  figure  3.  In 
other  cases  I  allow  the  adjoining  edges  of  the  leather  of  fabric  to  lie  in  the 
same  plane,  as  shown  in  figure  5,  when  the  connecting  wire,  C,  will  also  be 
inserted  in  the  two  spirals,  so  as  to  lie  in  the  same  plane  with  the  leather 
or  fabric  united." 

In  view  of  these  different  constructions,  it  seems  to  us  that  the 
combination  of  the  seventh  claim  should  not  be  restricted  or  limited 
to  one  in  which  the  strips  formed  by  the  end  or  edges  within  the 
coil  necessarily  overlap  or  abut  each  other.  True,  the  coils  are  de- 
scribed as  overlapping,  but  there  is  no  such  expressed  limitation  of 
the  strips.  There  is  likewise  no  expressed  purpose  of  closure  in  this 
claim,  as,  for  example,  is  the  case  in  the  sixth  claim,  "whereby  the 
space  within  the  coils  will  be  practically  closed,  and  a  tight  joint 
formed,"  and  the  eighth,  "whereby  when  the  coils  are  pressed  lat- 
terly together,  and  the  rod  inserted,  the  edges  of  the  said  strips  will 
be  held  together  to  close  the  mouth  of  the  bag."  In  the  seventh 
claim  the  only  expressed  purpose  is,  "ends  or  edges  to  be  connected." 
In  view,  therefore,  of  the  explicit  language  in  other  claims  where 
closure  occurred,  and  of  the  disclosure  in  the  specification  of  a  form 
of  simple  connection  where  nonoverlapping  and  nonabutting  strips 
were  shown,  and  closure  could  not  be  thereby  effected,  we  think  the 
limitation  of  overlapping  or  abutting  should  noi  be  imposed  on  the 
strips  in  this  claim.  It  is  true  in  the  specification  we  find  this  lan- 
guage: 

"By  having  the  holes,  a,  a  proper  distance  from  the  edges  of  the  fabric,  A, 
a  strip  of  leather  or  other  fabric  will  be  formed  within  each  coil.  These 
strips  are  very  important,  as  they  make  the  clasp  tight,  so  that,  when  ap- 
plied to  a  bag  or  other  receptacle,  a  complete  closure  thereof  may  be  effected, 
as  will  be  seen  in  Fig.  7.  In  Pig.  3  the  strips  occupy  the  concavo-convex 
spaces  formed  by  the  two  series  of  coils,  while  the  rod  occupies  the  central 
space  formed  by  the  overlapped  portions  of  the  colls,  and  thus  a  tight  and 
firm  joint  is  formed  by  the  rod  forcing  the  coils  against  the  opposite  strips." 

But  it  seems  to  us  that  this  language,  by  its  very  reference  to  the 
specific  forms  illustrated  in  Figs.  3  and  7,  and  to  a  single  object, 
"when  applied  to  a  bag  or  other  receptacle,"  shows  that  it  was  not 
intended  to  apply  to  other  constructions  disclosed  by  the  specifica- 
tions, and  especially  to  those  wherein  closure  was  designed,  and  could 
not  be  applied  in  that  a  belt  was  not  a  "bag  or  other  receptacle." 
Nor  is  there  anything  in  the  file  wrapper  necessitating  imposition 
of  any  limitation  upon  the  term  "strip."  The  use  of  that  word  in 
the  amended  claim  was  not  at  the  suggestion  of  the  office  or  to  avoid 
any  reference.  It  seems  to  have  been  employed  as  a  term  of  descrip- 
tion by  the  patentee  himself.  Moreover,  it  will  be  seen  that  the  ap- 
plicant's reference  to  strips  in  his  office  letter,  viz.,  "applicant  has 
found  that  by  forming  a  series  of  apertures  in  the  meeting  edges  of 
the  parts  to  be  fastened,  and  placing  said  apertures  a  greater  or  less 
distance  from  the  said  edge,  that  they  may  be  made  to  abut,  as  in 
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Fig.  7,  overlap,  as  in  Fig.  3,  or  be  in  the  same  plane,  as  in  Fig.  5." 
The  three  alternative  forms  in  his  original  figures  were  all  insisted 
upon,  for  figure  5  was,  as  we  have  seen,  a  transverse  section  of  figure 
4,  which  distinctly  shows  nonclosure.  It  will  therefore  appear  that 
the  subsequent  amendment,  the  language  of  which  we  have  quoted 
above  as  to  the  importance  of  the  strips,  cannot  be  read  as  applied 
to  all  three  forms,  but  refers  only  to  the  use  of  them  in  the  two  con- 
structions embodying  overlapping  and  abutting.  In  view,  too,  of 
the  examiner's  comment  that  "the  word  'strips/  as  used  in  the  sixth 
and  seventh  claims,  fails  to  clearly  define  the  construction  referred  to," 
the  subsequent  allowance  of  that  claim  in  that  form  would  indicate  that 
no  more  specific  definition  or  limitation  of  that  term  was  required. 
In  the  absence,  then,  from  the  seventh  claim,  of  any  other  limitation 
of  the  strips  by  width  or  function  than  that  they  "are  formed  within 
each  coil,"  we  do  not  feel  justified  in  asserting  one  by  construction. 
So  interpreting  the  claim,  we  are  of  opinion  the  court  below  rightly 
adjudged  the  respondent's  device  infringed.  Its  decree  will  be  affirm- 
ed, and  this  appeal  dismissed,  at  the  appellants'  cost. 

ACHESON,  Circuit  Judge.  I  dissent  from  the  conclusion  reached 
by  the  majority  of  the  court.  The  invention  in  question  was  very  far 
from  being  a  primary  one.  In  view  of  the  prior  patents,  the  defense 
of  anticipation  can  be  avoided  only  by  confining  the  claims  within  the 
very  narrow  limits.  The  patent,  confessedly,  is  for  special  forms  of 
construction.  "My  invention,"  says  the  patentee,  "consists  in  the  con- 
struction and  arrangement  of  parts  hereinafter  described  and  claimed." 
The  declared  object  of  the  invention  is  to  "provide  a  simple,  cheap, 
and  efficient  clasp  for  mail  bags,  boots  and  shoes,  gloves,  trunks, 
valises,  and  traveling  bags,  grain  bags,  corsets,  belts,  and  for  similar 
uses."  Manifestly,  the  word  "belts/  as  here  employed,  was  intended 
to  mean  belts  worn  about  the  person.  There  is  nothing  in  the  patent 
to  indicate  that  power  belting  was  in  the  mind  of  the  inventor.  The 
claim  which  the  appellants  are  held  to  have  infringed  is  as  follows : 

"(7)  The  combination,  with  the  belt,  bag,  or  other  article  having  ends  or 
edges  to  be  connected,  said  edges  each  having  a  row  of  apertures,  of  Indi- 
vidual spiral  colls  extending  through  said  apertures,  whereby  strips  are 
formed  within  each  coil,  and  a  rod  to  be  passed  through  and  removed  from 
the  space  formed  by  the  overlapping  portions  of  the  said  colls,  substantially 
as  set  forth." 

This  is  the  only  claim  containing  the  language,  "whereby  strips  are 
formed  within  each  coil/'  and  the  concluding  words  of  the  claim,  "sub- 
stantially as  set  forth,"  for  the  true  understanding  of  the  claim  carry 
us  back  to  the  amendment  simultaneously  inserted  in  the  specification, 
to  wit : 

"By  having  the  holes,  a,  a  proper  distance  from  the  edges  of  the  fabric,  A, 
a  strip  of  leather  or  other  fabric  wiU  be  formed  within  each  coil.  These  strips 
are  very  Important,  as  they  make  the  clasp  tight,  so  that  when  applied  to 
a  bag  or  other  receptacle  a  complete  closure  thereof  may  be  effected,  as  will 
be  seen  in  figure  7.  In  figure  8  the  strips  occupy  the  concavo-convex  spaces 
formed  by  the  two  series  of  coils,  while  the  rod  occupies  the  central  space 
formed  by  the  overlapping  portions  of  the  coils,  and  thus  a  tight  and  firm 
joint  is  formed  by  the  rod  forcing  the  coUs  against  the  opposite  strips." 
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The  letter  of  the  applicant's  solicitors  transmitting  the  above  amend- 
ment, in  order  to  meet  a  reference  to  a  prior  patent  which  the  office 
had  cited  against  the  applicant,  stated : 

"Further  than  this,  applicant  has  strips  within  each  coil  which,  in  con- 
nection with  the  rod,  effectually  close  the  mouth  of  the  bag,  and  nothing  of 
the  kind  is  even  hinted  at  In  the  patent" 

Again,  there  were  two  prior  sets  of  claims  which  were  rejected  by 
the  office  on  earlier  patents  and  were  canceled  by  the  applicant. 
Claim  No.  3  of  the  first  set  was  as  follows : 

"(3)  The  combination,  with  perforated  leather  or  a  fabric,  of  two  spiral 
<x>ils  inserted  in  the  edges  of  the  leather  or  fabric,  and  a  connector  adapted 
to  be  inserted  in  the  coils,  substantially  as  described." 

Claim  No.  4  of  the  second  set  was  as  follows : 

"(4)  The  combination,  with  the  edges  of  the  article,  each  having  a  row  of 
apertures,  of  a  separable  fastening  formed  of  separate  and  independent 
spiral  coils  screwed  through  the  apertures  of  both  series,  and  adapted  to  be 
pressed  laterally  together  throughout  their  lengths  to  overlap  their  coils,  and 
form  a  central  space  to  receive  the  removable  connector,  substantially  as  set 
forth." 

Now,  the  construction  which  the  court  below  gave  to  claim  7,  here 
in  question,  makes  it  fully  as  comprehensive  as  either  of  the  two  re- 
jected and  canceled  claims  above  quoted.  It  cannot  be  that  such  a 
result  was  intended  by  the  office  of  the  applicant.  No  construction 
having  such  effect  is  admissible. 

Having  regard  to  the  prior  art,  the  proceedings  in  the  Patent  Office, 
and  the  terms  of  the  specification,  I  am  of  opinion  that  the  proper  legal 
construction  of  the  seventh  claim  requires  the  presence  of  strips  of 
sufficient  width  to  "make  the  clasp  tight/*  so  as  to  secure  "complete 
closure"  or  a  "tight"  joint,  as  illustrated  by  figures  3  and  7.  Unless 
so  limited,  the  claim,  in  my  judgment,  clearly  is  invalid  for  lack  of 
novelty. 

The  appellants'  belt  fastener  comprises  two  flattened  coils  or  wire 
attached  to  the  ends  of  the  belt,  and  intermeshed  and  connected  by  a 
transverse  wire.  This  construction  does  not  form  a  tight  joint,  or 
admit  of  a  complete  closure  of  the  space  between  the  belt  ends.  It 
therefore  does  not,  I  think,  embody  the  structure  set  out  in  the  patent 
and  defined  in  the  seventh  claim  thereof.  I  would  sustain  the  defense 
of  noninfringement,  and  reverse  the  decree  of  the  Circuit  Court. 
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024  Fed.  170.) 

GUARANTEE  00.  OF  NORTH  AMERICA  ▼.  PHENIX  INS.  CO. 
OF  BROOKLYN,  N.  Y. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  27,  1903.) 

No.  1,857. 

L  Appeal— Practice— Party  Not  Aggrieved. 

One  who  secures  bj  a  judgment  or  decree  all  the  relief  he  seeks  cannot 
maintain  a  writ  of  error  or  an  appeal  to  reverse  or  modify  it  or  to  review 
the  proceedings  on  which  it  is  founded. 

21  Cross-Errors  Not  Cognizable  in  Federal  Appellate  Courts. 

A  defendant  in  error  or  appellee  who  does  not  sue  out  a  writ  of  error 
or  take  an  appeal  cannot  by  assigning  cross-errors  confer  jurisdiction 
upon  a  national  appellate  court  to  hear  or  determine  any  questions  not 
otherwise  presented.  Cross-errors  are  not  assignable  in  the  federal 
courts. 

8.  Same— After  Reversal  by  Appellate  Court  Defeated  Party  may  Re- 
view Issues  Not  Cognizable  on  First  Appeal. 

After  a  reversal  by  an  appellate  court  of  a  judgment  or  decree  in  his 
favor  a  defendant  in  error  or  appellee  may  maintain  a  writ  of  error  or 
an  appeal  to  review  the  questions  of  law  arising  at  the  trial  1n  the  court 
below,  which  were  not,  and  could  not  have  been,  litigated  upon  the  first 
writ  or  appeal,  and  to  reverse,  on  account  of  the  errors  in  the  determina- 
tion of  those  questions,  the  judgment  or  decree  directed  by  the  appellate 
court. 

4.  Same— Facts. 

The  Circuit  Court  rendered  a  judgment  in  favor  of  the  defendant  upon 
a  general  verdict  and  special  findings  of  fact.  The  plaintiff  brought  a 
writ  of  error  to  reverse  the  judgment,  on  the  ground  that  upon  the  ver- 
dict and  findings  the  judgment  should  have  been  in  its  favor.  The  ap- 
pellate court  reversed  the  judgment,  and  on  its  mandate  the  Circuit 
Court  rendered  a  judgment  for  the  plaintiff.  The  defendant  then  sued 
out  a  writ  of  error  to  reverse  this  judgment  on  the  ground  that  the 
rulings  of  the  court  upon  the  trial  were  erroneous.  Held,  the  writ  was 
maintainable,  because  the  defendant  could  not  have  maintained  a  writ 
to  challenge  the  former  judgment  in  its  favor,  and  it  could  not  have  as- 
signed the  rulings  of  which  it  complained  as  cross-errors  under  the  first 
writ. 

5.  Same— Law  of  the  Case. 

Legal  propositions  once  considered  and  decided  in  a  given  case  by  the 
appellate  court  cannot  be  again  questioned  in  that  court  on  a  subsequent 
writ  or  appeal  in  the  same  case,  whether  they  are  right  or  wrong.  They 
are  res  judicata  between  the  parties  to  that  suit  and  their  privies,  and 
constitute  the  law  of  the  case. 

6.  Evidence— Admissions  of  Principal— Conclusiveness  as  to  Surety. 

The  admission  of  a  servant,  the  principal  in  an  employe's  bond,  with 
respect  to  matters  pertaining  to  the  performance  of  his  guarantied  duties, 
made  while  he  is  engaged  in  their  discharge,  is  competent  evidence 
against  the  surety  on  his  bond. 

7.  Same— General  Objections— Sufficiency. 

The  general  objections  that  offered  testimony  is  incompetent  and  im- 
material are  sufficient  where  the  ground  of  the  objections  is  discernible. 
But  they  are  futile-  to  present  a  ground  of  objection  that  is  not  per- 
ceptible without  a  statement  of  it.  In  a  case  of  the  latter  class  they 
conceal  rather  than  present  the  real  objection,  and  hence  form  no  basis 
for  a  reversal. 

8.  Same— Review  of  Peremptory  Instruction. 

A  ruling  granting  or  refusing  a  peremptory  instruction  to  the  jury 
at  the  close  of  the  evidence  cannot  be  reviewed  in  an  appellate  court 

U  1.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  §  949. 
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In  the  absence  of  a  bill  of  exceptions  which  contains  all  the  evidence 
which  conditioned  the  ruling. 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

L.  C.  Cooper  and  Clency  St.  Clair  (Warren  Switzler,  on  the  brief), 
for  plaintiff  in  error. 

H.  C.  Brome  (A.  H.  Burnett,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  is  the  second  appearance  of  this 
case  in  this  court.  It  is  an  action  brought  by  the  Phenix  Insurance 
Company  of  Brooklyn,  N.  Y.,  against  the  Guarantee  Company  of 
North  America,  the  surety  on  a  bond  of  Fred  S.  Kelly,  an  employe 
and  the  cashier  of  the  plaintiff,  conditioned  to  reimburse  the  latter 
for  all  losses,  not  exceeding  $5,000,  which  it  should  sustain  by  rea- 
son of  any  fraudulent  act  committed  by  Kelly  during  the  currency  of 
the  bond.  The  case  was  tried  by  a  jury,  which  found  a  general  ver- 
dict for  the  plaintiff,  and  also  returned  special  findings,  which  con- 
sisted of  answers  to  a  large  number  of  questions  that  had  been  sub- 
mitted to  them.  The  Circuit  Court  rendered  a  judgment  in  favor 
of  the  defendant  upon  the  special  findings  notwithstanding  the  general 
verdict.  Thereupon  the  plaintiff  sued  out  a  writ  of  error  to  this  court, 
and  assigned  as  error  the  action  of  the  court  in  rendering  judgment 
against  it  upon  the  verdict  and  the  special  findings.  The  defendant 
sued  out  no  writ  and  assigned  no  cross-errors,  but  in  its  brief  it  called 
attention  to  certain  rulings  of  the  court  upon  the  trial,  which  it  in- 
sisted entitled  it  to  a  new  trial  if  the  judgment  in  its  favor  should  not 
be  sustained.  After  argument  this  court,  without  treating  or  men- 
tioning in  its  opinion  the  rulings  during  the  trial  to  which  the  de- 
fendant had  called  attention  in  its  brief,  reversed  the  judgment  of 
the  Circuit  Court  upon  the  ground  that  the  special  findings  were  not 
inconsistent  with  the  general  verdict,  and  directed  the  court  below 
to  render  a  judgment  for  the  plaintiff.  Phenix  Ins.  Co.  v.  Guarantee 
Co.  of  North  America,  115  Fed.  964,  53  C.  C.  A.  360.  After  the  Cir- 
cuit Court  entered  a  judgment  for  the  plaintiff  pursuant  to  this  re- 
versal, the  defendant  sued  out  the  writ  of  error  now  before  us,  and 
assigned  as  error  the  rulings  of  the  court  during  the  trial  before  the 
verdict  and  the  special  findings  were  made. 

This  condition  of  the  record  suggests  the  query  whether  the  ques- 
tions raised  by  the  rulings  of  the  court  during  the  trial  were  not 
rendered  res  judicata  by  the  former  judgment  of  this  court  upon  the 
writ  of  error  sued  out  by  the  plaintiff.  That  judgment,  like  the  final 
decision  of  every  court  which  has  jurisdiction  of  the  matters  and  par- 
ties it  judges,  rendered  every  question  which  was  litigated  and  every 
question  which  might  have  been  raised  and  determined  in  this  court 
at  the  time  of  the  hearing  of  the  former  writ  of  error  res  judicata 
between  the  parties  to  it.  James  v.  Germania  Iron  Co.,  107  Fed. 
597,  617,  46  C.  C.  A.  476,  496. 
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But  the  first  judgment  of  the  Circuit  Court  granted  to  the  de- 
fendant all  the  relief  it  sought.  It  dismissed  the  action  on  its  merits, 
and  it  is  only  those  aggrieved  by  a  judgment  or  decree  that  can 
maintain  a  writ  of  error  or  an  appeal  to  reverse  it  or  to  review  any 
of  the  proceedings  upon  which  it  is  based.  Kinealy  v.  Macklin,  67 
Mo.  95,  99;  Crawshay  v.  Soutter  and  Knapp,  6  Wall.  739,  741,  18 
L.  Ed.  845;  Hayden  v.  Stone,  112  Mass.  346,  352;  Ringgold  v. 
Barley,  5  Md.  186,  59  Am.  Dec.  107;  Holton  v.  Ruggles,  1  Root, 
318;  Raymond  v.  Barker,  2  Root,  370. 

The  conclusion  is  therefore  irresistible  that  the  defendant  could 
not  have  maintained  a  writ  of  error  to  reverse  the  first  judgment  of 
the  Circuit  Court  because  it  was  not  aggrieved  thereby.  And  the 
question  for  our  consideration  becomes:  Can  a  defendant  in  error 
who  cannot  maintain  a  writ  of  error  to  reverse  a  judgment  in  his 
favor  confer  jurisdiction  upon  a  federal  appellate  court  to  hear  and 
determine  issues  of  law  raised  during  the  trial  in  the  court  below, 
and  which  are  not  presented  by  the  assignment  of  errors  of  the  plain- 
tiff in  error  by  an  assignment  of  cross-errors  or  otherwise  ? 

In  The  Maria  Martin,  12  Wall.  31,  40,  20  L.  Ed.  251,  the  Supreme 
Court  said: 

"Appeals  under  the  additional  act  'to  amend  the  Judicial  system*  are  sub- 
ject to  the  same  rules,  regulations,  and  restrictions  as  are  prescribed  in  case 
of  writs  of  error.  Both  parties  in  a  civil  action  may  sue  out  a  writ  of  error 
to  a  final  judgment,  but  where  one  party  exercises  the  right  the  other  cannot 
assign  error  in  the  appellate  court  *  *  *  Where  each  party  appeals  each 
may  assign  error,  but  where  only  one  party  appeals  the  other  is  bound  by 
the  decree  in  the  court  below,  and  he  cannot  assign  error  in  the  appellate 
court,  nor  can  he  be  heard  if  the  proceedings  in  the  appeal  are  correct,  except 
in  support  of  the  decree  from  which  the  appeal  of  the  other  party  is  taken." 

In  obedience  to  the  rule  thus  announced,  that  court  held  that  a 
defendant  in  error  who  had  not  prosecuted  a  writ  could  not  be  heard 
upon  cross-errors  assigned  in  Cleary  v.  Ellis  Foundry  Co.,  132  U.  S. 
612,  614,  10  Sup.  Ct.  223,  33  L.  Ed.  473,  and  in  Bolles  v.  Outing 
Co.,  175  U.  S.  262,  268,  20  Sup.  Ct.  94,  96,  44  L.  Ed.  156,  in  which 
the  opinion  closed  with  these  words : 

"It  Is  sufficient  to  say  of  these  that  the  defendant  did  not  take  out  a  writ 
of  error,  and  cannot  now  be  heard  to  complain  of  any  adverse  rulings  in 
the  court  below.  Canter  v.  American,  etc.,  Ins.  Co.,  3  Pet  307,  318  [7  L.  Ed. 
688];  Chittenden  v.  Brewster,  2  Wall.  191  [17  L.  Ed.  839]." 

To  the  same  effect  is  the  decision  of  the  Circuit  Court  of  Appeals 
of  the  Fifth  Circuit  in  Pauly  Jail  Bldg.  &  Mfg.  Co.  v.  Hemphill  Co., 
10  C.  C.  A.  595,  600,  62  Fed.  698,  703. 

This  rule  has  also  been  uniformly  observed  in  cases  of  appeals  in 
equity  (Building  &  Loan  Ass'n  v.  Logan,  14  C.  C.  A.  133,  134,  66 
Fed.  827,  828;  Clark  v.  Killian,  103  U.  S.  766,  769,  26  L.  Ed.  607; 
U.  S.  v.  Blackfeather,  155  U.  S.  180,  186,  15  Sup.  Ct.  64,  39  L.  Ed. 
114);  and  in  cases  of  appeals  in  admiralty  (The  Stephen  Morgan, 
94  U.  S.  599,  24  L.  Ed.  266).  No  decisions  in  the  federal  courts 
in  which  this  rule  has  been  disregarded  or  doubted  have  been  called 
to  our  attention,  and  none  have  rewarded  a  diligent  search.  The 
rule  has  been  in  force  so  many  years  that  it  is  not  now  a  matter  of 
reason,  but  a  question  of  practice.    It  is  to  be  determined  not  by  an 
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independent  consideration  and  decision  of  what  the  rule  ought  to  be, 
but  by  a  view  of  the  precedents  in  the  national  courts  which  disclose 
the  practice  that  has  been  and  is  prevailing  in  those  courts.  The  de- 
cisions and  opinions  to  which  reference  has  been  made  disclose  the 
fact  that  this  uniform  practice  has  been  and  is  in  accordance  with  the 
following  rules : 

One  may  not  maintain  a  writ  of  error  or  an  appeal  from  a  judg- 
ment or  decree  which  is  so  favorable  to  him  that  it  secures  him  all 
the  relief  he  seeks. 

A  defendant  in  error  who  does  not  sue  out  a  writ  of  error,  or  an 
appellee  who  does  not  take  an  appeal,  cannot  confer  jurisdiction  upon 
an  appellate  court  to  consider  or  decide  questions  suggested  by  an 
assignment  or  an  argument  of  cross-errors,  nor  can  he  be  heard  upon 
such  questions. 

As  the  defendant  in  this  action  did  not  maintain,  and  could  not 
maintain,  a  writ  of  error  to  reverse  the  first  judgment  of  the  Circuit 
Court,  the  issues  of  law  presented  by  the  errors  in  the  trial  of  the 
action  below  which  it  now  assigns  were  not,  and  could  not  have  been, 
litigated  on  the  former  hearing  in  this  court,  and  hence  they  are  not 
rendered  res  judicata  by  the  judgment  thereon. 

In  the  examination  of  this  question  the  fact  that  in  many  of  the 
state  courts  the  practice  upon  this  subject  is  regulated  by  statutes, 
while  in  others  it  is  established  by  decisions  of  the  courts,  and  that 
it  does  not  always  conform  to  the  rules  and  practice  which  prevail 
in  the  national  courts,  has  not  escaped  attention.  Thus,  in  Illinois, 
a  defendant  in  error  was  not  permitted  to  assign  cross-errors  orig- 
inally. Smith  v.  Sackett,  15  111.  528,  536.  But  in  1869  a  statute  was 
enacted  to  the  effect  that  the  defendant  in  error  "may  assign  cross- 
errors  and  the  court  shall  dispose  of  the  same  as  in  other  cases  of 
assignment  of  error."  Rev.  St.  1874,  p.  784,  §  79.  Notwithstanding 
this  provision  of  the  statute,  the  Supreme  Court  of  Illinois  held  that 
a  defendant  in  error  was  thereby  merely  granted  the  option  of  as- 
signing cross-errors  if  he  wished  to  take  advantage  of  it,  but  that 
his  failure  to  do  so  did  not  foreclose  his  right  to  an  adjudication  upon 
the  errors  of  which  he  complained,  and  that  if  he  was  aggrieved  by 
the  judgment  he  could  still  prosecute  his  writ  of  error  and  secure  a 
consideration  and  decision  upon  the  merits  of  the  questions  he  de- 
sired to  present.    Page  v.  People,  99  111.  418,  425. 

In  Kentucky  the  same  rule  prevailed  originally,  and  this  rule  was 
modified  by  a  subsequent  statute  which  permitted  the  defendant  in 
«rror  to  assign  cross-errors.  Under  this  statute  the  Court  of  Ap- 
peals of  Kentucky  held  that  a  defendant  in  error  had  his  option  to 
assign  cross-errors  or  to  prosecute  his  writ.  It  also  held  that  after 
the  writ  of  error  of  the  first  plaintiff  in  error  had  been  heard  and  de- 
termined the  defendant  in  error  might  subsequently  prosecute  his 
writ  of  error  and  obtain  a  decision  of  the  issues  of  law  it  presented. 
Wickliffe  v.  Buckman,  12  B.  Mon.  424,  425.  In  Smith  v.  Bogen- 
schultz  (Ky.)  20  S.  W.  390,  391,  Smith  obtained  a  favorable  judg- 
ment. Bogenschultz  appealed,  and  reversed  it.  Smith  then  appealed, 
and  assigned  as  error  rulings  upon  questions  which  were  not  pre- 
sented by  the  former  appeal  of  his  opponent.    The  court  held  that 
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those  questions  were  not  res  judicata,  and  proceeded  to  review  them 
upon  the  merits. 

A  more  extended  examination  of  the  general  practice  or  of  the 
variant  rules  upon  this  subject  in  the  courts  of  the  states  would  be 
neither  instructive  nor  persuasive,  and  it  is  avoided  because  that  prac- 
tice and  those  rules  are  ineffective  in  the  national  courts  where  the 
practice  is  established  by  the  decisions  of  those  courts  which  have 
been  cited,  and  the  rules  which  govern  it  have  been  repeatedly  affirmed 
and  uniformly  followed  for  half  a  century. 

The  result  is  that  the  questions  presented  by  the  defendant  below  by 
its  writ  of  error  in  this  case,  which  were  not  and  could  not  have  been 
litigated  in  this  court  under  the  former  writ  sued  out  by  the  plaintiff, 
were  not  rendered  res  judicata  by  the  judgment  upon  that  writ,  and 
they  are  now  open  for  our  consideration.  We  proceed  to  their  de- 
termination. 

The  writer  of  this  opinion  adheres  to  the  views  expressed  in  his 
dissent  from  the  opinion  and  decision  of  the  majority  upon  the 
questions  presented  by  the  former  writ  of  error.  Phenix  Ins.  Co.  v. 
Guarantee  Co.  of  North  America,  115  Fed.  964,  968,  53  C.  C.  A.  360, 
364.  But  the  questions  there  decided  by  the  majority  of  the  court 
are  not  open  for  reconsideration  under  this  second  writ  of  error. 
Propositions  of  law  which  are  considered  and  decided  upon  a  first 
writ  of  error  are  res  judicata  upon  the  return  of  a  subsequent  writ 
in  the  same  case,  whether  those  propositions  are  right  or  wrong. 
They  constitute  the  law  of  the  case,  and  cannot  be  again  questioned 
by  the  parties  to  the  suit  or  their  privies.  Tyler  v.  Magwire,  17  Wall. 
253,  21  L.  Ed.  576;  Supervisors  v.  Kennicott,  94  U.  S.  498,  24  L. 
Ed.  260 ;  Clark  v.  Keith,  106  U.  S.  464,  1  Sup.  Ct.  568,  27  L.  Ed. 
302;  Balch  v.  Haas,  73  Fed.  974,  20  C.  C.  A.  151 ;  Thatcher  v.  Gott- 
lieb, 8  C.  C.  A.  334,  59  Fed.  872.  Hence  every  question  decided 
at  the  former  hearing  and  every  question  which  was  rendered  imma- 
terial by  that  decision  must  be  disregarded  now.  In  the  examination 
of  the  case  as  it  now  stands  those  questions  have  been  eliminated. 
No  statement  or  enumeration  of  them  will  be  made.  They  will  be 
left  to  be  inferred  from  the  opinion  on  the  former  hearing  and  the 
silence  of  this  opinion  regarding  them.  The  only  questions  remain- 
ing for  our  consideration  here  are  those  which  are  treated  below. 

Kelly,  the  principal  in  the  bond,  was  the  cashier  of  the  plaintiff, 
and  the  defendant  was  the  surety  upon  his  bond.  Upon  the  last  day 
of  his  employment,  but  before  that  employment  had  ceased,  he  ad- 
mitted to  the  agent  of  the  plaintiff  that  he  was  guilty  of  the  embezzle- 
ment of  the  proceeds  of  four  checks  which  belonged  to  the  plaintiff, 
and  which  formed  a  part  of  the  basis  of  the  latter's  cause  of  action. 
The  agent  to  whom  this  admission  was  made  was  allowed  to  testify 
to  it  over  the  objection  of  the  defendant  that  the  evidence  was  in- 
competent, immaterial,  and  hearsay,  and  the  court  subsequently  de- 
nied a  motion  to  strike  this  testimony  from  the  record.  But  the  ad- 
mission of  a  servant,  the  principal  in  an  employe's  bond,  with  respect 
to  matters  pertaining  to  the  performance  of  his  guarantied  duties, 
made  while  he  is  engaged  in  their  discharge,  is  always  competent 
evidence  against  the  surety  upon  his  bond.    U.  S.  v.  Gaussen,  19 
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Wall.  198,  213,  22  L.  Ed.  41 ;  Hall  v.  United  States  Fidelity  &  Guar- 
anty Co.,  77  Minn.  24,  79  N.  W.  590;  Lancashire  Ins.  Co.  v.  Calla- 
han, 68  Minn.  277,  280,  71  N.  W.  261,  64  Am.  St.  Rep.  475 ;  Guaran- 
tee Co.  of  North  America  v.  Mutual  Building  &  Loan  Ass'n,  57  111. 
App.  254;  Pendleton  v.  Bank  of  Kentucky,  17  Ky.  171 ;  McShane  v. 
Howard  Bank,  73  Md.  135,  20  Atl.  776,  10  L.  R.  A.  552;  Union  Sav. 
Ass  n  v.  Edwards,  47  Mo.  445. 

It  is  assigned  as  error  that  the  four  checks  were  received  in  evi- 
dence. But  the  bill  of  exceptions  contains  no  account  of  their  recep- 
tion, or  of  any  objections  to  or  rulings  concerning  them. 

The  bond  upon  which  the  action  is  founded  was  dated  May  27, 
1895,  and  it  covered  a  period  between  12  o'clock  noon  on  that  day 
and  12  o'clock  noon  on  May  27,  1896.  It  was  subsequently  extended 
and  continued  in  force  on  May  1,  1896,  from  May  27,  1896,  to  May 
27,  1897,  and  on  May  29,  1897,  it  was  extended  and  continued  in 
force  from  May  27,  1897,  until  May  27,  1898.  It  is  specified  as  error 
that  the  court  instructed  the  jury  that  the  bond  covered  a  period  from 
May  27,  1895,  to  April  2,  1898,  when  Kelly  was  discharged.  But 
no  reason  is  presented,  nor  is  any  perceived,  why  this  was  not  a 
correct  statement  of  the  time  of  the  currency  of  the  bond. 

Another  specification  of  error  is  that  a  witness  was  permitted  to 
testify,  over  the  objection  that  his  testimony  was  incompetent  and 
immaterial,  to  a  statement  which  he  had  prepared  from  the  books 
of  account  in  evidence  of  the  amounts  which  according  to  those  books 
had  been  received  and  paid  out  in  the  office  of  which  Kelly  had  charge 
between  April  24,  1895,  and  April  2,  1898.  The  objection  now  urged 
is  that  this  computation  covered  33  days  prior  to  the  commencement 
of  the  term  of  the  bond,  and  it  is  contended  that  the  ruling  is  erro- 
neous upon  that  ground.  But  the  general  objection  that  the  testi- 
mony was  incompetent  and  immaterial  did  not  fairly  apprise  the  court 
or  the  counsel  of  this  reason  for  the  rejection  of  the  evidence.  A  gen- 
eral objection  of  this  character  is  undoubtedly  sufficient  when  the 
ground  upon  which  it  is  founded  is  discernible.  But  when  the  rea- 
son for  the  rejection  is  not  perceptible,  it  is  the  duty  of  the  counsel 
who  relies  upon  it  to  clearly  call  the  attention  of  the  court  to  the 
ground  of  the  objection.  Otherwise  the  general  objection  serves 
rather  to  conceal  than  to  present  the  real  reason  for  the  rejection 
of  the  evidence.  A  general  objection  which  has  this  effect  must  be 
disregarded  in  the  appellate  court.  It  cannot  be  permitted  to  form 
the  basis  for  a  reversal  of  a  judgment  when  the  reason  for  the  objec- 
tion was  not  called  to  the  attention  of  court  and  counsel  at  the  trial. 

Complaint  is  made  that  the  court  erred  because  it  refused  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant.  But  this  ob- 
jection cannot  be  considered,  because  the  evidence  produced  upon 
the  trial  has  not  been  included  in  the  bill  of  exceptions,  and  there  is 
no  criterion  by  which  to  try  the  ruling  which  is  challenged.  The 
granting  or  refusing  of  a  peremptory  instruction  to  a  jury  at  the 
close  of  the  evidence  cannot  be  reviewed  in  the  absence  of  a  bill  of 
exceptions  which  contains  all  the  evidence  which  conditioned  the 
ruling. 
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The  errors  of  the  court,  if  any,  in  its  charge  to  the  jury  upon  the 
subject  of  the  waiver  by  the  defendant  of  its  defense  that  the  plaintiff 
failed  to  comply  with  its  agreement  that  Kelly  should  indorse  upon 
the  checks  the  words  "For  deposit,"  and  its  errors,  if  any,  in  the 
ruling  which  it  made  permitting  the  filing  of  an  amended  reply  plead- 
ing this  waiver,  became  immaterial  and  without  prejudice  to  the  cause 
of  the  defendant,  when  the  former  decision  of  this  court  in  this  case 
held  that  the  plaintiff  had  fully  performed  its  covenants.  Every 
other  question  presented  under  this  second  writ  has  either  been  de- 
termined, or  rendered  immaterial  by  that  decision,  and  the  judgment 
of  the  court  below  must  accordingly  be  affirmed. 

It  is  so  ordered. 


(124  Fed.  176.) 

FRIZZELL  v.  OMAHA  ST.  RY.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  27,  1908.) 

No.  1,879. 

1.  Trial— Instructions— Rules  Applicable  to  Facts  of  Casb. 

Instructions  to  the  jury  should  be  limited  to  the  facts  of  the  case  on 
trial,  and  to  the  rules  of  law  which  apply  to  those  facts,  and  which 
govern  the  real  Issues  they  present,  and  neither  theories  which  there 
is  no  evidence  to  sustain,  nor  rules  of  law  which  are  inapplicable  to  the 
evidence  actually  presented,  should  be  embodied  in  the  charge. 

2.  Same— Exception  to  Correct  Charge— Requests  Requisite. 

Where  there  is  no  error  in  the  charge  given,  the  omission  to  give  other 
rules  of  law  or  to  state  other  facts  is  not  effectively  challenged  by  a  mere 
objection  or  exception  to  the  instructions.  An  effective  presentation  of 
the  question  can  be  made  only  by  a  suitable  request  to  the  trial  court 
to  embody  the  rules  or  facts  omitted  in  its  instructions,  and  a  failure  to 
make  such  a  request  is  a  waiver  of  any  error  inherent  in  the  omission. 
8.  Sake— Charge  which  Applies  Law  to  Facts  Established  Preferable  to 
Abstract  Rules  or  Sound  Theories. 

A  charge  which  applies  to  the  facts  of  the  case  in  hand  the  rules  of 
law  which  govern  the  issues,  and  clearly  states  to  the  Jury  the  crucial 
questions  which  they  must  answer,  is  much  more  helpful  to  them,  and 
conduces  far  more  to  a  Just  administration  of  the  law,  than  abstract 
propositions  of  law  or  dissertations  on  sound  theories,  concerning  the 
application  of  which  to  the  Issues  they  are  to  decide  the  jury  is  left  in 
doubt 

4.  Carriers— Negligence— Evidence— Competency  of  Rule. 

On  the  trial  of  a  charge  of  negligence  in  the  operation  of  a  street  car, 
a  rule  of  the  company  which  directs  the  method  of  operation  In  respect 
of  which  complaint  is  made  Is  competent  evidence. 

5.  Error  without  Prejudice— Pacts. 

Error  without  prejudice  is  no  ground  for  reversal  The  court  erro- 
neously rejected  two  rules  of  the  defendant  company,  which  were  offered 
by  the  plaintiff,  to  the  effect  that  after  a  car  is  stopped  it  should  not  be 
started  when  any  passenger  is  alighting  or  attempting  to  do  so,  and  that 
it  should  be  only  sent  forward  on  a  signal  from  the  conductor.  Held?  that 
this  error  did  not  prejudice,  and  could  not  have  prejudiced,  the  cause  of 
the  plaintiff,  in  view  of  the  fact  that  the  court  peremptorily  instructed 
the  Jury,  as  a  matter  of  law,  that  if  the  car  was  started  after  it  had 
stopped,  and  while  the  plaintiff  was  alighting,  she  was  entitled  to  their 
verdict 
(Syllabus  by  the  Court) 

H  4.  See  Carriers,  vol.  9,  Cent  Dig.  {  1305. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

C.  J.  Smyth  (Ed.  P.  Smith,  on  the  brief),  for  plaintiff  in  error. 
John  L.  Webster,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  The  plaintiff,  Agnes  Frizzell,  brought 
an  action  against  the  defendant,  the  Omaha  Street  Railway  Company, 
for  $25,300  damages  for  negligence  in  the  operation  of  one  of  its  cars 
upon  which  she  was  a  passenger,  which  she  alleged  inflicted  serious 
injury  upon  her  person.  She  averred  in  her  petition  that  while  she 
was  riding  upon  this  car  it  came  to  a  complete  stop ;  that  she  then 
arose  from  her  seat  and  stepped  upon  the  running  board,  which  ex- 
tended along  the  side  of  the  car,  and  was  in  the  act  of  alighting ;  that 
the  conductor  of  the  car  saw  her  thus  alighting,  and  that  while  she 
was  doing  so  the  defendant  suddenly  started  the  car,  and  brought  her 
violently  to  the  ground.  The  defendant  answered  that  the  car  did  not 
stop  at  the  time  the  plaintiff  arose  from  her  seat  to  alight  or  at  the 
time  she  alighted,  and  that  it  did  not  start  suddenly  forward  during 
these  times,  but  that  it  was  moving  slowly  over  the  near  cross-walk 
of  a  street  crossing  to  enable  the  motorman  to  turn  a  switch  over 
which  it  was  about  to  pass,  that  the  plaintiff  stepped  off  the  car  when 
it  was  thus  moving,  and  that  a  rule  of  the  company  required  its  em- 
ployes to  pass  to  the  farther  cross-walk  of  a  street  crossing  before  per- 
mitting the  car  to  stop  to  allow  passengers  to  enter  it  or  to  withdraw 
from  it.  The  witnesses  for  the  respective  parties  testified  to  the 
facts  set  forth  in  the  pleadings  of  the  parties  who  called  them,  and  at 
the  close  of  the  testimony  the  evidence  was  uncontradicted  (1)  that 
the  conductor  had  charge  of  the  car;  (2)  that  he  saw  the  plaintiff 
as  she  arose  from  her  seat  and  as  she  alighted ;  (3)  that  he  knew  she 
was  doing  so ;  (4)  that  the  car  was  passing,  or  about  to  pass,  over  a 
switch  which  the  motorman  was  required  to  turn  at  the  near  cross- 
walk of  a  street  crossing  when  the  plaintiff  alighted;  and  (5)  that  a 
rule  of  the  company  required  the  employes  to  take  their  car  to  the 
farther  cross-walk  of  a  street  crossing  before  stopping  it  to  permit 
passengers  to  alight.  The  witnesses  for  the  plaintiff  generally  testi- 
fied that  the  car  stopped,  and  that  it  was  its  sudden  start  from  its 
stationary  position  that  caused  the  accident.  The  witnesses  for  the 
defendant  gave  evidence  that  the  car  did  not  stop,  that  there  was  no 
sudden  increase  of  speed,  movement,  or  jolt  of  the  car,  but  that  jthe 
plaintiff  stepped  off  while  it  was  slowly  moving  upon  or  over  the 
switch.  There  was  no  evidence  that  there  was  any  sudden  increase  of 
speed,  jolt,  or  movement  of  the  car  while  it  was  moving.  The  only 
evidence  of  a  violent  movement  was  the  testimony  of  the  witnesses 
who  said  that  it  came  to  a  stop,  and  that  it  suddenly  started  forward 
from  this  stationary  position. 

The  court  instructed  the  jury  (a)  that  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  that  the  car  stopped,  and  that  it  was  sud- 
denly started  while  the  plaintiff  was  alighting;    (b)  that  if  it  was 
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thus  stopped,  and,  while  she  was  getting  off,  the  car  started  up,  and 
the  conductor  or  party  in  charge  of  the  car  knew  that  she  was  in  the 
act  of  getting  off  when  the  car  started,  she  was  entitled  to  their  ver- 
dict ;  but  (c)  that  if,  at  the  time  she  attempted  to  get  off  and  while  she 
was  getting  off,  the  car  had  not  stopped,  but  was  still  moving  forward, 
then  their  verdict  must  be  for  the  defendant;  and  that  "y°ur  first 
fnquiry  naturally  when  you  retire  to  your  jury  room  is,  what  was  the 
fact  as  to  whether  the  car  was  in  motion  at  the  time  she  attempted  to 
get  off  and  while  she  was  attempting  to  alight  from  the  car?  If  it  was 
not  in  motion,  had  come  to  a  stop,  and  the  conductor  knew  that  she 
was  in  the  act  of  getting  off,  and  the  car  started  up  again  while  she 
was  in  the  act  of  getting  off,  and  she  was  exercising  due  care  in 
getting  off,  in  the  manner  of  getting  off,  and  by  the  reason  of  the 
car  thus  starting  she  was  thrown  to  the  pavement  and  sustained  in- 
juries, I  say  she  is  entitled  to  recover." 

These  instructions  are  challenged  by  counsel  for  plaintiff  upon 
various  grounds.  They  insist  that  it  was  error  for  the  court  to  tell 
the  jury  that  the  plaintiff  was  only  entitled  to  recover  if  the  car  first 
stopped,  and  was  then  started  forward  while  she  was  alighting. 
They  cite  many  instances  where  persons  injured  by  sudden  changes 
in  the  speed  of  moving  cars  from  which  they  were  debarking  have 
been  permitted  to  recover,  and  they  earnestly  urge  that  the  court 
below  should  have  charged  the  jury  that,  even  if  the  car  was  moving 
when  the  plaintiff  alighted,  she  was  entitled  to  recover  if  she  was 
thrown  to  the  ground  and  injured  by  a  sudden  and  violent  increase  of 
speed,  movement,  or  jolt  of  the  car.  It  is  conceded  that  cases  may 
and  do  arise  in  which  it  is  permissible  to  submit  to  the  jury  the  ques- 
tion whether  or  not  a  railroad  company  is  negligent  in  suddenly  in- 
creasing the  speed  of  a  moving  car  while  a  passenger  is  in  the  act  of 
alighting  from  it.  But  that  rule  of  law  had  no  relevancy  to  this 
case,  and  any  attempt  to  have  applied  it  to  the  facts  which  this  record 
presents  would  have  been  palpable  error,  because  the  plaintiff  made 
no  such  charge  in  her  complaint,  because  no  such  issue  was  presented 
or  tried,  and  because  there  was  no  substantial  evidence  to  sustain 
such  an  averment  at  the  trial. 

Instructions  to  the  jury  should  be  limited  to  the  facts  of  the  case 
on  trial,  and  to  the  rules  of  law  which  apply  to  those  facts  and  govern 
the  actual  issues  which  they  present,  and  neither  theories  which  there 
is  no  evidence  to  sustain,  nor  principles  of  law  which  are  inapplicable 
to  the  evidence  actually  presented,  should  be  embodied  in  the  charge 
of  the  court.  There  is  no  evidence  in  this  record  which  would  sustain 
a  finding  of  a  jury  that  the  plaintiff  was  injured  by  the  sudden  increase 
of  the  speed,  the  sudden  jolt  or  movement  of  a  moving  car  while  she 
was  alighting  from  it,  and  the  refusal  of  the  court  to  permit  the  jury 
to  find  a  verdict  for  the  plaintiff  on  that  theory  was  right,  and  was  the 
only  course  that  could  have  been  sustained  upon  the  evidence  in  hand. 

The  next  criticism  of  the  instructions  is  that  in  one  place  in  the 
charge  the  court  told  the  jury  that  if  the  car  was  suddenly  started 
from  a  stationary  position  while  the  plaintiff  was  getting  off,  "and 
the  conductor  or  party  in  charge  of  the  car  knew  that  she  was  in 
the  act  of  getting  off  when  the  car  started,"  she  was  entitled  to  a 
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verdict  against  the  defendant  as  a  matter  of  law.  It  is  contended 
that  this  instruction  submitted  to  the  jury  the  question  whether  the 
conductor  or  some  other  party  was  in  charge  of  the  car  when  the 
evidence  was  uncontradicted  that  the  conductor  alone  was  in  charge, 
and  that  the  result  of  this  submission  was  that  the  jury  were  per- 
mitted to  defeat  the  plaintiff  by  finding  that  some  other  person  was 
in  charge  of  the  car  who  did  not  know  that  the  plaintiff  was  alight- 
ing at  the  time  she  received  her  injury.  This  objection  is  certainly 
ingenious  and  subtle,  but  it  is  neither  cogent  nor  convincing.  It  is 
plain  that  the  words,  "or  other  party  in  charge  of  the  car,"  fell  from 
the  lips  of  the  judge  through  abundance  of  caution,  and  for  the  pur- 
pose of  making  it  clear  beyond  question  to  the  jury  that  if  the  party 
in  charge  of  the  car  knew,  whoever  he  was,  that  this  plaintiff  was 
alighting  from  the  car  when  it  was  started,  the  defendant  was  liable 
for  her  injury.  If  the  court  had  omitted  to  mention  the  conductor, 
and  had  simply  informed  the  jury  that  if  the  party  in  charge  of  the  car 
knew  that  the  plaintiff  was  alighting  she  could  recover,  there  would 
have  been  no  color  or  pretense  of  reason  for  this  complaint,  because 
the  jury  must  have  found,  in  accordance  with  the  uncontradicted  evi- 
dence, that  the  conductor  was  the  party  in  charge  of  the  car,  and  that 
he  knew  that  the  plaintiff  was  alighting.  In  a  later  part  of  the  in- 
structions, the  court  repeated  this  portion  of  the  charge  with  the 
words,  "or  other  party  in  charge  of  the  car,"  omitted.  He  there  di- 
rected the  jury  to  return  a  verdict  for  the  plaintiff  if  the  car  was 
started  when  she  was  alighting,  "and  the  conductor  knew  that  she  was 
in  the  act  of  getting  off."  In  view  of  this  part  of  the  charge,  and  of 
the  fact  that  the  evidence  was  uncontradicted  that  the  conductor  alone 
was  in  charge  of  the  car,  it  is  clear  beyond  doubt  that  the  earlier  part 
of  the  instructions  upon  this  subject  at  which  this  criticism  is  leveled 
did  not  result,  and  could  not  have  resulted,  in  any  prejudice  to  the 
cause  of  the  plaintiff.  The  conclusion  that  the  plaintiff's  cause  could 
have  been  injured  by  this  portion  of  the  charge  can  be  reached  only 
by  presuming  that  the  jury  found  in  contradiction  of  the  undisputed 
evidence  in  the  case  and  in  violation  of  their  oaths  that  some  other 
party  than  the  conductor  had  charge  of  the  car,  and  that  they  also 
disregarded  the  positive  direction  of  the  court  upon  the  subject  under 
consideration  in  the  later  portion  of  its  charge,  to  which  attention  has 
been  directed.  Such  a  presumption  is  too  violent  and  irrational  for 
any  appellate  court  to  indulge,  and  this  objection  to  the  instructions 
cannot  be  sustained. 

Finally,  grave  complaint  is  made  of  the  fact  that  the  court  charged 
the  jury  that  the  plaintiff  was  entitled  to  a  verdict  if  after  the  car 
was  stopped,  and  while  she  was  alighting,  it  was  suddenly  started, 
*nd  if  the  conductor  knew  that  she  was  alighting  when  the  car  started. 
The  objection  here  urged  is  that  the  company  was  liable  in  the  case 
stated  by  the  court  not  only  if  the  conductor  knew  that  the  plaintiff 
was  alighting  when  the  car  was  started,  but  also  if  by  the  exercise  of 
reasonable  care  he  could  have  known  that  fact.  But  this  question  is 
not  here  for  our  consideration.  There  was  no  error  in  the  instruc- 
tions which  the  court  gave.  It  is  beyond  doubt  that  the  company  was 
liable  to  the  plaintiff  in  the  case  which  the  court  stated  to  the  jury  if 
69  C.C.A.— 25 
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the  conductor  knew  that  she  was  getting  off  the  car  when  it  was  start- 
ed. Conceding  that  the  defendant  was  also  liable  if  by  the  exercise  of 
reasonable  diligence  the  conductor,  or  any  other  employe  of  the  com- 
pany, could  have  known  that  fact,  counsel  for  the  plaintiff  did  not 
request  the  court  at  the  trial  to  give  to  the  jury  this  latter  rule,  nor 
did  he  in  any  way  call  the  attention  of  the  court  to  it.  Nor  is  the  rea- 
son for  their  silence  past  finding  out.  They  had  alleged  in  their  peti- 
tion that  the  conductor  saw  the  plaintiff  alighting,  they  had  proved 
that  fact  by  their  witnesses,  and  the  witnesses  of  the  defendant  had 
admitted  it.  They  were  trying  their  case  on  the  theory  that  the 
.knowledge  of  the  conductor  was  a  potent  fact  in  their  favor,  so  that 
they  had  no  cause  to  seek  an  instruction  upon  a  state  of  facts  of  which 
there  was  no  evidence,  a  state  of 'facts  under  which  the  conductor  did 
not  know,  but  ought  to  have  known,  that  the  plaintiff  was  alighting 
from  the  car  when  it  started.  This  was  the  reason  why  they  asked 
no  instruction  upon  the  latter  theory. 

However  that  may  be,  the  only  basis  for  their  complaint  regarding 
the  portion  of  the  charge  now  under  consideration  is  a  bare  excep- 
tion to  it  which  specifies  no  grounds  or  reasons  for  the  challenge. 
There  was  no  error  in  the  charge  as  it  was  given.  No  request  was 
preferred  to  the  court  to  give  the  additional  rule  of  law  of  the  omis- 
sion of  which  complaint  is  now  made,  and  the  failure  to  give  it  was  not, 
therefore,  reversible  error.  Where  there  is  no  error  in  the  charge 
given,  the  omission  to  give  other  rules  of  law  or  to  state  other  facts 
is  not  challenged  by  a  mere  objection  or  exception  to  the  instruction. 
An  effective  presentation  of  the  question  suggested  by  the  omission 
can  be  made  only  by  a  suitable  request  to  the  trial  court  to  embody 
the  rules  or  facts  omitted  in  its  instructions,  and  a  failure  to  njake  such 
a  request  is  a  waiver  of  any  error  inherent  in  the  omission.  Chicago 
G.  W.  Ry.  Co.  v.  Healy,  30  C.  C.  A.  11,  16,  86  Fed.  245,  250;  Pen- 
nock  v.  Dialogue,  2  Pet.  1,  15,  7  L.  Ed.  327;  Texas  &  Pac.  Ry.  v. 
Volk,  151  U.  S.  73,  78,  14  Sup.  Ct.  239,  38  L.  Ed.  78;  Backus  v. 
Fort  Street  Union  Depot  Co.,  169  U.  S.  557,  575,  18  Sup.  Ct.  445, 
42  L.  Ed.  853;  Humes  v.  U.  S.,  170  U.  S.  210,  211,  18  Sup.  Ct*  602, 
42  L.  Ed.  ion;  Shutte  v.  Thompson,  82  U.  S.  151,  164,  21  L.  Ed. 
123 ;  Express  Co.  v.  Kountze  Bros.,  75  U.  S.  342,  353,  19  L.  Ed.  457; 
Mutual  Life  Ins.  Co.  v.  Snyder,  93  U.  S.  393,  394,  23  L.  Ed.  887; 
Carter  v.  Carusi,  112  U.  S.  478,  484,  5  Sup.  Ct.  281,  28  L.  Ed.  820. 
The  truth  is  that  there  was  no  error  and  no  omission  in  the  charge  of 
the  court.  The  rule  that  the  company  was  liable  if  the  conductor 
ought  to  have  known  that  the  plaintiff  was  alighting  was  inapplicable 
to  this  case,  because  the  uncontradicted  evidence  was  that  he  did 
know,  and  the  court  properly  limited  its  instruction  to  the  jury  upon 
this  subject  to  the  rule  applicable  to  the  case  before  it.  The  charge 
was  an  admirable  one.  It  was  brief,  clear,  and  pointed.  It  presented 
to  the  jury  the  crucial  question  which  they  were  to  decide,  and  ap- 
plied the  rules  of  law  which  governed  the  case  as  it  existed  to  the 
very  issue  before  the  jury,  so  that  their  duty  was  not  only  made  clear, 
but  its  discharge  was  made  easy.  Such  a  charge  is  far  more  helpful 
to  a  jury  and  much  more  conducive  to  a  just  and  speedy  administra- 
tion of  the  law  than  abstract  propositions  of  law  or  dissertations  on 
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theories  which  may  be  sound,  but  respecting  the  application  of  which 
to  the  issues  of  the  case  the  jury  are  left  in  doubt.  The  judgment 
below  cannot  be  reversed  on  account  of  the  alleged  errors  in  the 
charge. 

There  are  two  specifications  leveled  at  rulings  of  the  court  upon 
the  introduction  and  rejection  of  evidence.  One  is  that  the  court  ad- 
mitted a  rule  of  the  company  which  required  its  servants  to  stop  its 
cars  on  the  farther  cross-walk  of  street  crossings,  and  the  other  is 
that  it  rejected  two  rules  of  the  company  offered  by  the  plaintiff  to 
the  effect  that  when  a  car  has  stopped  the  conductor  shall  give  the 
signal  for  it  to  start,  and  that  no  car  shall  be  started  when  a  passen- 
ger is  attempting  to  board  or  to  alight  from  it.  The  plaintiff  charged 
the  defendant  and  its  servants  with  negligence  in  that  they  stopped 
a  car  on  the  near  cross-walk  on  a  street  crossing,  and  then  started 
it  again,  while  the  plaintiff  was  attempting  to  alight  from  it.  The 
defendant  denied  this  charge,  and  averred  that  it  had  made  a  rule  that 
its  employes  should  not  stop  any  car  at  the  near  crossing,  and  that 
they  had  obeyed  this  rule.  The  adoption  and  enforcement  of  such  a 
rule  was  certainly  some  evidence  of  reasonable  care  in  the  operation 
of  all  its  cars  across  the  streets  of  the  city  of  Omaha,  including  the 
car  upon  which  the  plaintiff  was  riding.  In  view  of  this  fact,  the  ad- 
mission of  the  rule  in  evidence  cannot  be  said  to  be  error. 

For  a  like  reason  the  rules  offered  by  the  plaintiff  should  have 
been  received.  If  the  testimony  of  the  plaintiff's  witnesses  was  true 
that  the  conductor  and  motorman  of  the  car  upon  which  she  was 
riding  violated  the  rules  which  she  offered  in  evidence  when  they 
started  the  car  after  it  was  stopped  without  signal  and  while  she 
was  alighting,  the  existence  of  the  rules  which  were  thus  violated  cer- 
tainly had  a  natural  tendency  to  prove  that  they  were  not  exercising 
reasonable  care. 

This  error  was,  however,  robbed  of  all  its  potency  by  the  subse- 
quent charge  of  the  court.  At  the  close  of  the  evidence  the  court 
instructed  the  jury  that  if  this  car  stopped,  and  if  the  conductor  knew 
that  the  plaintiff  was  alighting  when  the  car  started,  the  company 
was  liable  for  all  the  plaintiff's  injuries  as  a  matter  of  law.  The  jury 
could  not  have  given  the  rules  of  the  company  and  the  alleged  acts 
of  the  employes  in  violation  of  them  any  greater  effect  than  to  have 
charged  the  defendant  with  liability  for  the  plaintiff's  injuries  on  ac- 
count of  them,  and  the  court  gave  those  acts,  without  the  rules,  that 
effect  as  a  matter  of  law.  The  rejection  of  the  rules,  therefore,  was 
not  prejudicial,  and  could  not  have  been  prejudicial  to  the  plaintiffs 
case,  and  error  without  prejudice  is  no  ground  for  reversal. 

There  was  no  reversible  error  in  the  trial  of  this  case,  and  the  judg- 
ment below  is  affirmed.  J     * 
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(124  Fed.  182.) 

In  re  ROCHFORD  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  14,  1903.) 

No.  33. 

1.  Bankruptcy— Jurisdiction  of  District  Courts  and  Circuit  Courts— Con- 

troversies over  Property  Held  by  Adybbsb  Claimants. 

The  District  Court  sitting  in  bankruptcy  has  no  jurisdiction  over  a  con- 
troversy between  trustees  in  bankruptcy  and  an  adverse  claimant  relating 
to  the  title  or  possession  of  property  in  the  custody  of  the  latter,  In  the 
absence  of  his  consent,  but  such  an  issue  is  a  controversy  at  law  or  in 
equity,  as  distinguished  from  a  proceeding  in  bankruptcy,  within  the 
meaning  of  section  23  of  the  bankrupt  act  of  July  1,  1S98,  a  541,  30 
Stat.  552,  553  [U.  S.  Comp.  St  1901,  p.  3431]. 

2.  Same  —  District    Court  —  Jurisdiction  —  Controversy    over    Property 

Seized. 

The  District  Court  has  jurisdiction  of  such  a  controversy  in  a  case  in 
which  it  finds  it  absolutely  necessary  for  the  preservation  of  the  estate 
to  take  the  possession  of  the  property  from  the  adverse  claimant  by  means 
of  its  receiver  or  the  marshal,  under  clause  3  of  section  2  (Act  July  1, 
1898,  c.  541,  30  Stat.  545,  546  [U.  S.  Comp.  St.  1901,  p.  3421]),  and  such 
a  seizure  and  the  determination  of  the  issue  thus  raised  between  the 
trustee  and  the  adverse  claimant  is  a  proceeding  in  bankruptcy  as  dis- 
tinguished from  a  controversy  at  law  or  in  equity,  within  the  true  inter- 
pretation of  section  23  of  the  act  (30  Stat.  552,  553  [U.  S.  Comp.  St  1901, 
p.  3431]). 

8.  Same— District  Court— Jurisdiction— Controversies  as  to  Property  in 
Its  Custody. 

The  District  Court  sitting  in  bankruptcy  has  jurisdiction  to  determine, 
after  a  reasonable  notice  to  the  claimants  to  present  their  claims  to  it. 
the  claims  of  all  parties  to  property  and  to  the  proceeds  of  property 
which  its  officers  have  lawfully  reduced  to  their  possession  in  the  course 
of  the  administration  of  the  estate  of  the  bankrupt,  and  controversies 
between  trustees  in  bankruptcy  and  adverse  claimants  to  property  which 
has  in  that  way  reached  the  custody  of  the  District  Court  are  not  con- 
troversies at  law  or  in  equity,  as  distinguished  from  proceedings  in  bank- 
ruptcy, within  the  proper  construction  of  section  23  of  the  bankrupt  act 
of  July  1,  1898,  c.  541,  30  Stat  552,  553  (U.  S.  Comp.  St  1901,  p.  3431]. 

4.  Same— Jurisdiction  of  Referee. 

A  referee  in  bankruptcy  has  jurisdiction  to  draw  to  himself  by  sum- 
mary process  or  notice,  and  In  the  first  instance  to  determine,  the  ques- 
tion of  the  validity  of  the  claim  of  a  third  party  to  a  lien  upon,  or  an 
interest  in,  property  or  the  proceeds  of  property  lawfully  in  the  custody 
of  a  trustee  in  bankruptcy. 

5.  Bankruptcy— Equity  Jurisprudence. 

The  administration  and  distribution  of  the  property  of  bankrupts  is  a 
proceeding  in  equity,  and  when  authorized  by  act  of  Congress  it  becomes 
a  branch  of  equity  jurisprudence. 
(Syllabus  by  the  Court.) 

Petition  for  Review  of  Decision  of  the  District  Court  of  the  United 
States  for  the  District  of  South  Dakota,  in  Bankruptcy. 

Joe  Kirby,  for  petitioners. 

Park  Davis,  W.  H.  Lyon,  J.  H.  Gates,  and  F.  B.  Dodge,  for  re- 
spondents. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 
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SANBORN,  Circuit  Judge.  This  is  a  petition  for  a  review  of  a 
decision  of  the  District  Court  of  South  Dakota  sitting  in  bankruptcy 
which  confirmed  the  order  of  a  referee  that  disallowed  the  claim  of  a 
mortgagee  to  a  lien  upon  property  in  the  custody  of  the  trustee  in 
bankruptcy.  It  presents  this  single  question :  Has  a  referee  in  bank- 
ruptcy jurisdiction  to  draw  to  himself  by  summary  process  or  notice 
and  to  determine  the  question  of  the  validity  of  the  claim  of  a  third 
party  to  a  lien  upon  or  an  interest  in  property  or  the  proceeds  of  prop- 
erty lawfully  in  the  possession  of  the  trustee  in  bankruptcy? 

The  property  which  is  the  subject  of  this  controversy  was  a  stock 
of  goods  situated  in  the  state  of  South  Dakota.  The  petitioner  G.  E. 
Rochford,  a  citizen  of  Iowa,  had  a  chattel  mortgage  upon  it  made 
by  the  Redburn  Grocery  Company,  a  corporation,  on  August  5,  1902. 
The  Redburn  Grocery  Company  had  obtained  the  property  about  July 
16,  1902,  from  Walter  B.  Redburn  and  George  W.  Redburn,  co- 
partners as  W.  B.  Redburn  &  Son,  who  were  subsequently  adjudged 
to  be  bankrupts.  On  August  16,  1902,  a  creditors'  petition  for  an 
adjudication  of  the  bankruptcy  of  the  copartnership  and  its  members 
was  filed  in  the  court  below.  This  petition  contained  averments  that 
the  sale  of  the  property  from  the  partnership  to  the  corporation  was 
made  with  intent  to  defraud  the  creditors  of  W.  B.  Redburn  &  Son, 
and  that  it  constituted  an  act  of  bankruptcy.  On  September  3,  1902, 
the  partnership  and  its  members  were  adjudged  bankrupts  on  this 
petition.  Meanwhile,  and  on  August  18,  1902,  the  court  appointed 
H.  G.  Smith  receiver  of  the  property  of  the  bankrupts,  and  ordered 
him  to  take  possession  of  the  stock  of  goods  covered  by  the  chattel 
mortgage.  He  obeyed  the  order.  Then  the  sheriff  of  the  county  in 
which  the  goods  were  situated  by  direction  of  the  petitioner  Joe 
Kirby,  who  was  the  attorney  for  the  petitioner  Rochford,  seized  the 
property  under  the  chattel  mortgage.  The  District  Court  then  issued 
an  order  to  the  petitioner  Kirby  and  to  the  sheriff  to  show  cause  why 
they  should  not  be  directed  to  surrender  possession  of  the  property  to 
the  receiver.  Rochford  and  Kirby,  without  any  objection  to  the 
jurisdiction  of  the  court  below,  submitted  to  it  the  question  of  their 
right  to  the  possession  of  the  mortgaged  property,  and  the  court  de- 
cided and  ordered  that  the  possession  belonged  and  should  be  sur- 
rendered to  the  receiver.  This  order  was  obeyed,  and  thenceforth 
the  receiver  and  his  successor,  the  trustee,  held  the  custody  of  the 
property  and  its  proceeds.  On  November  24,  1902,  after  notice  to  the 
creditors  and  parties  in  interest  and  without  challenge  of  the  jurisdic- 
tion of  the  court  by  any  one,  an  order  was  made  that  the  trustee,  who 
had  succeeded  the  receiver,  should  sell  the  mortgaged  property  free 
of  all  liens  and  charges,  and  on  November  29,  1902,  the  trustee  made 
a  sale  of  the  property  under  this  order.  On  November  28,  1902, 
the  referee  made  an  order  that  the  petitioner  Rochford  should  assert 
and  propound  to  him  any  right,  title,  claim,  or  interest  which  he  had 
in  the  mortgaged  goods,  and  that  he  and  his  attorney,  Kirby,  were 
enjoined  from  threatening  any  intending  purchaser  of  the  property 
with  their  adverse  claim  to  them.  This  order  was  served  upon  Roch- 
ford and  Kirby,  and  it  came  on  for  a  hearing  on  December  20,  1902. 
Kirby  appeared  generally  for  himself  and  specially  for  Rochford,  on 
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whose  behalf  he  objected  to  the  jurisdiction  of  the  court,  and  Roch- 
ford  presented  no  claim  to  any  right  to,  lien  upon,  or  interest  in 
the  mortgaged  property  or  its  proceeds.  The  referee  disregarded 
the  objections  to  his  jurisdiction,  and  adjudged  that  the  chattel  mort- 
gage to  Rochford  was  void  as  against  the  creditors  of  the  bankrupts, 
and  that  neither  he  nor  Kirby  had  any  title  or  interest  in,  or  lien  upon, 
the  stock  of  goods  or  its  proceeds.  This  judgment  was  considered 
and  sustained  by  the  District  Court  on  a  petition  for  review,  and  it  is 
now  presented  to  this  court  for  reconsideration. 

It  will  be  noticed  from  this  brief  statement  of  the  facts  which  con- 
dition the  question  at  issue  (i)  that  the  receiver  and  the  trustee  ob- 
tained possession  of  the  mortgaged  property  under  an  order  of  the 
District  Court  which  was  the  result  of  a  hearing  in  which  the  question 
of  the  right  of  possession  was  submitted  to  it  for  decision  by  the 
mortgagee,  Rochford,  and  by  all  the  other  parties  in  interest,  without 
objection  to  its  jurisdiction;  and  (2)  that  the  trustee  sold  the  prop- 
erty free  from  all  liens  and  claims  under  an  order  issued,  after  notice 
to  all  parties  in  interest,  under  like  circumstances. 

The  subsequent  order  of  December  24,  1902,  that  the  chattel  mort- 
gage is  void  in  the  face  of  creditors,  was  first  made  by  the  referee, 
but  it  was  confirmed  by  the  District  Court,  and  it  is  assailed  here,  not 
upon  the  ground  that  the  referee  was  without  jurisdiction  while  the 
court  had  the  requisite  power,  but  upon  the  theory  that  the  court 
had  no  authority  to  hear  and  adjudge  the  question  determined  by  it 
in  a  summary  way  upon  an  order  to  show  cause  or  a  notice,  and  that 
the  only  method  by  which  the  mortgage  could  be  avoided  and  the  pro- 
ceeds of  the  property  relieved  of  the  claim  of  the  mortgagee  was  by 
a  suit  in  equity  in  some  court  which  could  obtain  jurisdiction  of  the 
parties  by  the  service  of  a  regular  subpoena  or  summons.  Moreover, 
if  the  District  Court  had  jurisdiction  to  require  the  mortgagee,  by 
a  notice  or  an  order  to  show  cause,  to  present  his  claim  before  it,  or 
co  be  barred  of  any  lien  upon,  or  right  to  share  in,  the  proceeds  of  the 
property  in  its  possession,  the  referee  had  like  power  in  this  particular 
instance;  for  neither  the  bankruptcy  act  nor  the  general  orders  in 
bankruptcy  require  such  a  proceeding  to  be  had  before  the  judge  or 
the  court.  General  Orders  in  Bankruptcy,  xii,  1.  89  Fed.  vii,  32 
C.  C.  A.  xvi.  The  real  question,  therefore,  is  whether  or  not  the  Dis- 
trict Court  sitting  in  bankruptcy  had  jurisdiction  to  determine  in  this 
summary  way  the  claim  of  the  mortgagee  to  the  proceeds  of  the  prop- 
erty in  its  custody.  The  bankruptcy  act  of  1898  provides  that  the  Dis- 
trict Courts  shall  have  jurisdiction  to  "(3)  appoint  receivers  or  the 
marshals,  upon  application  of  parties  in  interest,  in  case  the  courts 
shall  find  it  absolutely  necessary,  for  the  preservation  of  estates,  to 
take  charge  of  the  property  of  bankrupts,  after  the  filing  of  the  peti- 
tion and  until  it  is  dismissed  or  the  trustee  is  qualified ;  *  *  *  (6)* 
bring  in  and  substitute  additional  persons  or  parties  in  proceedings 
in  bankruptcy  when  necessary  for  the  complete  determination  of  a 
matter  in  controversy ;  (7)  cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money  and  distributed,  and  determine  controversies 
in  relation  thereto,  except  as  herein  otherwise  provided.  *  *  *" 
Act  July  1, 1898,  c.  541,  §  2  (30  Stat.  545,  546;  3  U.  S.  Comp.  St.  1901, 
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p.  3421).  It  also  contains  a  provision  that  "(a)  the  United  States 
Circuit  Courts  shall  have  jurisdiction  of  all  controversies  at  law  and  in 
equity,  as  distinguished  from  proceedings  in  bankruptcy,  between 
trustees  as  such  and  adverse  claimants  concerning  the  property  ac- 
quired or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  the  bankrupts  and  such  ad- 
verse claimants,  (b)  Suits  by  the  trustee  shall  only  be  brought  or 
prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is  being  ad- 
ministered by  such  trustee,  might  have  brought  or  prosecuted  them  if 
proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  consent 
of  the  proposed  defendant."  Section  23,  30  Stat.  552,  553  (3  U.  S. 
Comp.  St.  1901,  p.  3431). 

It  will  be  seen  that  under  subdivisions  6  and  7  of  section  2  the 
court  had  plenary  authority  to  bring  in  additional  parties  when  neces- 
sary for  the  complete  determination  of  a  matter  in  controversy,  to 
reduce  the  estates  of  bankrupts  to  money,  to  distribute  this  money 
and  to  determine  controversies  in  relation  thereto,  "except  as  herein 
otherwise  provided."  This  exception  refers  to  section  23  of  the  act, 
which  defines  the  jurisdiction  of  the  courts  of  the  United  States  and 
of  the  states.  The  most  striking  characteristic  of  section  23  is  that 
it  separates  "controversies  at  law  and  in  equity  between  trustees  as 
such  and  adverse  claimants  concerning  the  property  acquired  or  claim- 
ed by  the  trustees"  from  "proceedings  in  bankruptcy.  It  provides 
that  such  controversies  in  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  shall  fall  within  the  jurisdiction  of  the 
Circuit  Courts  of  the  United  States  to  the  same  extent  as  though 
bankruptcy  proceedings  had  not  been  instituted.  But  it  leaves  con- 
troversies in  "proceedings  in  bankruptcy"  within  the  jurisdiction  of 
the  District  Court  which  conducts  those  proceedings.  Now,  the  pe- 
titioner Rochford  is  a  citizen  of  the  state  of  Iowa,  and  if  the  contro- 
versy between  him  and  this  trustee  in  bankruptcy  is  a  "controversy 
at  law  or  in  equity  as  distinguished  from  proceedings  in  bankruptcy," 
under  section  23,  the  concession  must  be  made  that  the  jurisdiction 
to  determine  it  was  not  in  the  District  Court  of  South  Dakota,  but 
in  the  United  States  Circuit  Court  for  one  of  the  districts  of  Iowa, 
or  in  some  state  court  which  could  by  service  of  summons  obtain  ju- 
risdiction of  the  mortgagee,  Rochford.  Where,  then,  is  the  line  of 
demarcation  between  "controversies  at  law  and  in  equity"  and  "pro- 
ceedings in  bankruptcy,"  within  the  meaning  of  section  23?  It  is 
perhaps  impossible  to  correctly  draw  this  line  in  the  absence  of  fur- 
ther adjudications,  and  it  may  be  the  part  of  wisdom  to  leave  it  to  be 
marked  by  the  decisions  in  actual  cases  as  they  shall  arise.  For- 
tunately there  are  already  two  decisions  of  the  Supreme  Court  which 
sufficiently  illustrate  the  distinction  between  the  two  classes  of  cases 
to  enable  us  to  readily  place  the  controversy  before  us  in  the  class  in 
which  it  belongs.  * 

In  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44 
L.  Ed.  1175,  that  court  held  that  a  controversy  between  a  trustee  of 
a  bankrupt  estate  and  parties  in  possession  of  personal  property  under 
a  conveyance  by  the  bankrupt,  which  the  trustee  alleged  to  be  fraudu- 
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lent  as  to  creditors,  was  a  controversy  in  law  or  in  equity,  under 
section  23,  and  that  the  District  Court  had  no  jurisdiction  to  hear  or 
determine  it  on  the  theory  that  it  was  a  proceeding  in  bankruptcy. 

On  the  other  hand,  in  Bryan  v.  Bernheimer,  181  U.  S.  188,  197, 
21  Sup.  Ct.  557,  45  L.  Ed.  814,  the  Supreme  Court  held  that  a  con- 
troversy between  an  assignee  under  a  state  law  of  a  party  who  was 
subsequently  adjudged  a  bankrupt,  a  purchaser  from  such  an  assignee, 
and  the  United  States  marshal  who  had  taken  possession  of  the  prop- 
erty from  the  purchaser,  pursuant  to  an  order  issued  under  clause  3 
of  section  2  of  the  bankruptcy  act,  was  a  proceeding  in  bankruptcy, 
and  that  the  District  Court  had  jurisdiction  (1)  to  order  the  marshal 
to  take  the  goods  from  the  possession  of  the  purchaser,  and  (2)  to 
adjudge  the  Tatter's  claim  to  them  upon  a  summary  order  to  him  to 
propound  it  to  that  court  within  10  days  or  to  be  decreed  to  have  no 
right  or  interest  in  the  goods.  It  is  true  that  in  that  case  the  pur- 
chaser appeared  in  the  District  Court  and  presented  his  claim  to  the 
property  without  protesting  against  its  jurisdiction,  but  it  is  equally 
true  and  not  less  significant  that  the  Supreme  Court  plainly  declared 
that  the  District  Court  had  the  power  under  clause  6  of  section  2  to 
bring  in  the  assignee  if  necessary  for  the  complete  determination  of 
the  matter  in  controversy  (page  198,  178  U.  S.,  21  Sup.  Ct.  557,  45 
L.  Ed.  814),  and  that  the  District  Court  sitting  in  bankruptcy  had 
plenary  authority  to  summarily  take  property  from  the  possession 
of  adverse  claimants  by  means  of  its  receiver  or  the  marshal,  in  case 
it  found  it  absolutely  necessary  for  the  preservation  of  the  estates  un- 
der clause  3  of  section  2.  Pages  196,  197,  178  U.  S.,  21  Sup.  Ct.  557, 
45  L.  Ed.  814.  From  these  two  decisions  the  following  conclusions 
are  fairly  deducible: 

(1)  The  District  Court  sitting  in  bankruptcy  has  no  jurisdiction 
over  a  controversy  between  trustees  in  bankruptcy  and  an  adverse 
claimant  over  the  title  or  possession  of  property  in  the  custody  of 
the  latter  in  the  absence  of  his  consent.  But  such  an  issue  is  a  con- 
troversy at  law  or  in  equity,  as  distinguished  from  a  proceeding  in 
bankruptcy,  within  the  meaning  of  section  23  of  the  bankrupt  act  of 
1898. 

(2)  The  District  Court  sitting  in  bankruptcy  has  jurisdiction  of  such 
a  controversy  in  cases  in  which  it  finds  it  absolutely  necessary  for 
the  preservation  of  the  estate  to  take  possession  of  the  property 
from  the  adverse  claimant  by  means  of  its  receiver  or  the  marshal 
under  clause  3  of  section  2,  and  such  a  seizure  and  the  subsequent 
determination  of  the  issue  thus  raised  between  the  trustee  and  the 
adverse  claimant  is  a  proceeding  in  bankruptcy  as  distinguished  from 
a  controversy  at  law  or  in  equity,  within  the  true  construction  of 
section  23. 

(3)  The  District  Court  sitting  in  bankruptcy  has  jurisdiction  to 
determine,  after  reasonable  notice  to  the  claimants  to  present  their 
claims  to  it,  the  claims  of  all  parties  to  property  and  to  the  pro- 
ceeds of  property  which  its  officers  have  lawfully  reduced  to  their 
actual  possession  in  the  course  of  the  administration  of  the  estate  of 
the  bankrupt,  and  controversies  between  trustees  in  bankruptcy  and 
adverse  claimants  to  property  which  has  in  this  way  reached  the  cus- 
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tody  of  the  District  Court  are  not  controversies  at  law  or  in  equity, 
as  distinguished  from  proceedings  in  bankruptcy,  within  the  proper 
interpretation  of  section  23. 

The  administration  and  distribution  of  the  property  of  bankrupts 
is  a  proceeding  in  equity,  and  when  authorized  by  act  of  Congress  it 
becomes  a  branch  of  equity  jurisprudence.  Bardes  v.  Hawarden 
Bank,  178  U.  S.  524,  535,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175;  Swarts 
v.  Siegel,  54  C.  C.  A.  399,  402,  117  Fed.  13,  16.  Property  in  the  cus- 
tody of  a  court  of  equity  for  administration  is  always  held  by  it  in 
trust  for  those  to  whom  it  rightfully  belongs.  The  jurisdiction  to  in- 
quire and  determine  who  the  lawful  owners  of  it  are,  and  to  that  end 
to  call  before  it  all  claimants  by  a  reasonable  notice  or  order  to  pre- 
sent their  claims  to  the  court  within  a  reasonable  time,  or  to  be  barred 
of  any  right  or  interest  in  the  property  in  its  custody,  or  in  its  pro- 
ceeds, is  a  power  inherent  in  every  court  of  equity,  incidental  and  in- 
dispensable to  the  authority  to  administer  the  property  in  its  posses- 
sion and  to  distribute  its  proceeds.  Chauncey  v.  Dyke  Brothers,  119 
Fed.  1,  3,  55  C.  C.  A.  579. 

In  the  case  in  hand  the  court  below  lawfully  acquired  the  posses- 
sion of  the  mortgaged  goods,  and  it  lawfully  converted  them  into 
money.  The  rightful  custody  of  the  property  and  its  proceeds  im- 
posed upon  that  court  the  duty  to  distribute  the  latter  to  their  true 
owners.  This  possession  and  this  duty  necessarily  empowered  it  to 
call  the  petitioners  by  a  notice  or  order  to  show  cause  to  present  their 
claims  to  the  property  or  its  proceeds  to  the  court  which  held  them 
within  a  reasonable  time,  or  to  be  barred  of  any  right  to  receive  the 
property  or  the  proceeds  or  any  part  of  either.  The  order  which 
was  issued  by  the  referee  gave  reasonable  notice  to  this  effect  to  the 
mortgagee  and  to  his  attorney.  That  portion  of  that  order  which  en- 
joined the  petitioners  from  threatening  the  purchasers  at  the  sale  with 
their  adverse  claims  to  the  property  may  have  overstepped  and  prob- 
ably did  pass  beyond  the  limits  of  the  authority  of  the  referee.  But 
that  fact  is  immaterial  now.  The  only  question  here  presented  is 
whether  or  not  the  referee  and  the  court  had  jurisdiction  to  deter- 
mine the  validity  of  the  claim  of  the  mortgagee  to  the  property  or 
its  proceeds.  The  sale  was  valid.  The  court  lawfully  acquired  and 
rightfully  held  the  custody  of  the  property.  The  conversion  of  it 
into  money  by  the  sale  was  a  rightful  proceeding  in  bankruptcy. 
The  issue  of  the  notice  to  the  mortgagee  to  present  his  claim  to  the 
court  and  the  adjudication  of  it  were  far  within  the  jurisdiction  of 
the  referee  and  of  the  court  below,  and  the  petition  to  review  their 
action  cannot  be  sustained.    It  is  dismissed. 
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(124  Fed.  124.) 

UNITED  STATES  ex  rel.  MASSLICH  v.  SAUNDERS,  City  Treasurer,  et  al 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  7,  1903.) 

No.  1,885. 

1.  Mandamus  against  Municipalities— Execution. 

The  writ  of  mandamus  to  enforce  the  collection  of  Judgments  of  the 
national  courts  against  municipalities  is  the  legal  substitute  for  a  writ 
of  execution  to  enforce  judgments  against  private  parties,  and  the  rights 
of  their  judgment  creditors  to  their  respective  writs  are  equally  inviolable. 

2.  Officers— Duty  to  Exercise  Powers  Granted. 

The  law  imposes  upon  public  officers  the  duty  to  do  for  the  benefit  of 
private  citizens  whatever  it  invests  them  with  the  power  to  perform  on 
their  behalf,  whenever  public  interest  or  individual  rights  call  for  the 
performance  of  that  duty. 

8.  Mandamus— Levy  of  Tax— Previous  Demand  Unnecessary. 

No  demand  upon  the  officers  of  a  municipality  to  levy  a  tax  is  neces- 
sary before  Instituting  proceedings  for  mandamus,  where  the  statute 
imposes  upon  them  the  duty  to  levy  it,  or  where  that  duty,  under  the 
law,  is  plain,  or  where  it  is  manifest  that  such  a  demand  would  be  an 
idle  ceremony. 

4.  Same— Tax— Demand  of  Payment  Sufficient  Demand  to  Make  Levy. 

A  demand  upon  the  officers  of  a  municipality  of  payment  of  a  judgment 
or  claim  against  it  is  a  sufficient  demand  upon  them  to  levy  a  tax  to 
pay  it,  where  the  statute  or  the  general  law  authorizes  them  to  make 
provision  for  its  payment  by  such  a  levy. 

5.  Municipal  Corporations— Power  to  Levy  Tax  to  Pay  Bonds. 

The  power  of  the  officers  of  a  municipality  to  levy  sufficient  general 
taxes  to  pay  the  bonds  of  their  city  is  a  legal  inference  from  the  authority 
to  issue  the  bonds,  in  the  absence  of  any  constitutional  or  statutory 
limitation  or  inhibition  of  this  power. 

6.  Mandamus— Judgment  against  Municipality  on  Bonds. 

Statutes  conferring  powers  and  imposing  duties  upon  municipal  officers 
to  levy  taxes  to  pay  judgments  against  their  cities  supersede  statutes 
and  their  limitations  conferring  less  extensive  powers  and  duties  upon 
such  officers  to  levy  taxes  to  pay  bonds  when  the  bonds  have  become 
merged  in  final  judgments.  Thenceforth  the  statutes  authorizing  taxes 
to  pay  judgments  become  the  measure  of  the  authority  of  the  officers. 

7.  Municipal  Bonds— Local  Improvements  in  Nebraska— General  Liability 

of  Cities. 

District  bonds  of  a  city,  issued  to  pay  for  internal  improvements  under 
subdivision  58,  &  52,  art.  2,  c.  14,  Comp.  St  Neb.  1887  (section  1282c, 
subd.  55,  Comp.  St.  1901),  which  contain  no  stipulation  limiting  the  re- 
course of  their  holders  to  the  special  taxes  levied  for  such  improvements, 
create  a  general  liability  of  the  city  issuing  them;  and  their  officers 
are  authorized  and  required  to  levy  and  collect  taxes  upon  all  the  taxable 
property  within  the  limits  of  the  city,  under  subdivisions  1,  2,  and  19 
of  section  1282c,  Comp.  St  Neb.  1901,  to  pay  the  bonded  indebtedness 
which  they  evidence. 

8.  Same— Judgments— Officers  must  Levy  General  Taxes  to  Pay. 

When  a  judgment  has  been  rendered  against  a  city  on  such  bonds,  the 
power  is  granted  to  its  officers,  and  the  duty  is  imposed  upon  them,  by 
sections  4488-4491,  Comp.  St.  Neb.  1901,  to  levy  and  collect  taxes  upon 
all  the  taxable  property  in  the  city  to  pay  it 

f  1.  Enforcement   of  judgment  against  municipality   by   mandamus,   see 
note  to  Holt  County  v.  National  Life  Ins.  Co.,  25  C.  C.  A.  475. 
1 3.  See  Mandamus,  vol.  33,  Cent.  Dig.  §  44. 
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9.  Pleading— Declaration— Facts  Limiting  Liability. 

Facts  which  limit  a  general  liability  imposed  by  statute  or  by  law 
constitute  matter  of  defense.  It  is  not  incumbent  on  a  plaintiff  to  nega- 
tive their  existence  either  by  pleading  or  by  proof. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Chester  B.  Masslich,  in  pro.  per. 

Melvin  B.  Davis,  for  defendants  in  error. 

C.  C.  Flansburg  and  R.  O.  Williams,  amici  curiae. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  writ  of  error  was  sued  out  to 
reverse  a  judgment  of  the  court  below  which  denied  the  prayer  of  the 
relator,  Chester  B.  Masslich,  for  a  mandamus  commanding  the  mayor 
and  council  of  the  city  of  Beatrice  to  levy  a  tax  upon  the  property  in 
that  city  to  pay  that  portion  of  a  judgment  wtiich  he  had  obtained 
against  it,  to  the  payment  of  which  there  were  no  funds  in  the  city 
treasury  applicable.  The  case  is  before  us  upon  a  petition,  an  answer, 
and  a  special  finding  of  facts.  No  ruling  upon  the  admission  or  rejec- 
tion of  evidence  is  challenged,  and  the  only  question  for  consideration 
is  whether  or  not  the  judgment  of  the  court  is  sustained  by  the  facts 
found  by  the  circuit  court.  That  court  refused  to  issue  the  mandamus 
for  a  levy  of  the  tax  upon  the  ground  that  no  demand  for  such  a  levy 
had  been  made  upon  the  mayor  and  council  of  the  city  before  the 
petition  for  the  writ  of  mandamus  was  filed,  and  this  is  the  ruling  of 
which  complaint  is  here  made.  The  facts  which  condition  the  answer 
to  the  question  thus  presented,  as  they  are  disclosed  by  the  admissions 
of  the  pleadings  and  the  finding  of  facts,  are  these:  On  September 
8,  1899,  the  relator  recovered  a  judgment  in  the  court  below  against 
the  city  of  Beatrice  for  $9415.29.  On  April  22,  1901,  his  judgment 
was  affirmed  by  this  court.  The  city  has  no  property  subject  to  execu- 
tion, and  the  relator  has  no  adequate  remedy  in  the  ordinary  course 
of  the  law  to  enforce  the  collection  of  his  judgment.  On  June  10, 
1901,  a  motion  for  a  rehearing  was  denied  by  this  court,  and  on  July 
6,  1 901,  its  mandate  which  recited  the  affirmance  of  the  judgment 
was  filed  in  the  Circuit  Court.  This  judgment  was  based  upon  seven 
classes  of  bonds.  There  was  sufficient  money  in  the  treasury  of 
the  city  applicable  to  the  payment  of  the  bonds  of  the  relator  belong- 
ing to  two  of  these  classes  to  pay  them  in  full,  and  there  was  sufficient 
money  in  the  treasury  applicable  to  the  payment  of  the  bonds  which 
belonged  to  four  of  the  other  classes  to  pay  them  in  part.  In  this 
state  of  the  case,  the  relator,  as  the  court  below  finds — 

4<Made  due  and  formal  demand  for  the  payment  of  said  judgment  upon  the 
said  Saunders,  as  treasurer  of  the  city  of  Beatrice,  and  upon  the  said  mayor 
and  council,  and  such  demand  was  refused;  that  the  demand  upon  the 
treasurer  was  made  on  June  19,  1901,  and  the  demand  upon  the  mayor  and 
council  on  June  26.  1901,  at  a  regular  meeting  thereof;  that  afterwards,  and 
at  the  same  session,  said  mayor  and  council  adopted  estimate  for  the  ex- 
penses of  the  annual  appropriation  bill  and  the  annual  tax  ordinance  of  said 
city,  and  on  July  28,  1901,  adopted  the  annual  appropriation  ordinance  of 
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said  city,  but  that  no  provision  for  the  appropriation  of  any  money  or  the 
levy  of  any  tax  for  the  payment  of  the  said  judgment,  or  any  part  thereof, 
was  at  any  time  made  by  said  mayor  and  council." 

Upon  consideration  of  these  facts  the  Circuit  Court  issued  a  per- 
emptory writ  of  mandamus  to  the  city  treasurer,  the  mayor,  and  the 
council  of  the  city,  commanding  them  to  pay  over  to  the-,  relator  the 
money  in  the  treasury  applicable  to  the  payment  of  the  bonds  upon 
which  his  judgment  was  based,  but  refused  to  direct  them  to  levy  a 
tax  to  pay  that  portion  of  the  judgment  which  would  remain  unpaid 
after  this  application  of  the  money,  because,  in  its  opinion,  the  relator 
had  not  made  a  proper  demand  for  the  levy  of  such  a  tax. 

In  the  enforcement  of  judgments  of  the  national  courts  against 
municipal  and  quasi  municipal  corporations,  the  writ  of  mandamus 
is  the  legal  substitute  for  the  writ  of  execution  to  enforce  judgments 
against  private  parties.  The  plaintiff  in  a  judgment  of  the  former 
class  has  the  same  right  to  the  issue  and  enforcement  of  a  mandamus 
commanding  the  proper  officers  of  the  defendant  corporation  to  make 
suitable  provision  for  its  payment  that  the  plaintiff  in  a  judgment  of 
the  latter  class  has  to  the  issue  and  enforcement  of  a  writ  of  execu- 
tion. In  re  Nevitt,  117  Fed.  449,  454,  54  C.  C.  A.  622,  628;  Lafayette 
Co.  v.  Wonderly,  92  Fed.  313,  316,  34  C.  C.  A.  360,  363;  Dempsey 
v.  Oswego  Tp.,  51  Fed.  97,  99,  2  C.  C.  A.  no,  112. 

Of  course,  neither  a  mandamus  nor  an  execution  may  require  the 
officer  or  officers  to  whom  it  is  addressed  to  do  any  act  which  he 
or  they  have  not  lawful  authority  to  do.  But  the  legal  duty  is  always 
imposed  upon  them  to  exercise  all  the  authority  with  which  they  are 
invested  to  collect  the  judgments  upon  which  such  writs  are  issued,, 
and  the  courts  may  and  should  command  and  enforce  the.performance 
of  this  duty.  Whatever  public  officers  are  empowered  to  do  for 
the  benefit  of  private  citizens  the  law  makes  it  their  duty  to  perform 
whenever  public  interest  or  individual  rights  call  for  the  performance 
of  that  duty.  Supervisors  v.  United  States,  4  Wall.  435,  446,  18  L* 
Ed.  419 ;  City  of  Little  Rock  v.  United  States,  103  Fed.  418,  424,  43 
C.  C.  A.  261,  267. 

The  statutes  of  Nebraska  provided  that,  whenever  any  judgment 
was  obtained  against  a  city  of  that  state,  it  should  be  the  duty  of  its 
council  or  other  corporate  officers,  as  the  case  might  require,  to  make 
provision  for  its  prompt  payment  (Comp.  St,  1901,  §  4488);  that,  if 
the  ordinary  revenue  was  insufficient  to  pay  the  current  expenses  of 
the  municipality  and  any  unpaid  judgment,  it  should  be  the  duty  of 
such  officers  "to  at  once  proceed  and  levy  and  collect  a  sufficient 
amount  of  money  to  pay  off  and  discharge  such  judgments"  (section 
4489) ;  that  the  tax  should  be  levied  on  all  the  taxable  property  in  the 
city  bound  by  the  judgment,  and  should  be  collected  as  other  taxes 
were  collected  (section  4490);  that  such  officers  should  also  be  re- 
quired to  levy  a  special  tax  for  the  payment  of  judgments  (section 
4491) ;  that  if  such  officers  should  "fail,  refuse  or  neglect  to  make  pro- 
visions for  the  immediate  payment  of  such  judgments  after  request 
made  by  the  owner,"  he  might  have  a  writ  of  mandamus  "to  compel 
the  proper  officers  to  proceed  to  collect  the  necessary  amount  of 
money  to  pay  off  such  indebtedness"  (section  4492).    These  pro- 


Digitized  by  LiOOQ  IC 


UNITED  8TATE8  V.  SAUNDERS.  867 

visions  of  the  statutes  imposed  upon  the  respondents,  the  officers  of 
this  city,  the  duty  to  provide  the  ways  and  means  to  pay  this  judg- 
ment. When  the  relator  demanded  its  payment  they  were  informed 
of  their  duty.  The  only  purpose  of  a  demand  is  to  give  the  party 
upon  whom  it  is  made  a  reasonable  opportunity  to  comply  with  it, 
and  thus  to  avoid  the  expense  of  proceedings  to  enforce  it.  The  de- 
mand of  payment  of  the  judgment  did  not  fail  to  accomplish  this  pur- 
pose. It  was  made  on  June  26,  1901,  more  than  20  days  before  the 
city  council  passed  the  annual  tax  ordinance  for  that  year.  It  is  true 
that  it  was  not  a  demand  that  the  officers  of  this  city  should  levy  a 
tax,  but  that  it  consisted  only  of  a  formal  requirement  that  they  should 
pay  the  judgment.  But  it  was  neither  the  privilege  nor  the  duty  of 
the  relator  to  determine  or  direct  in  what  way  these  officers  should 
pay  his  judgment,  or  by  what  means  they  should  secure  the  funds 
to  pay  it.  They  had  moneys  in  the  city  treasury  applicable  to  its 
payment,  and  it  was  their  duty,  and  not  that  of  the  relator,  to  deter- 
mine what  moneys  of  the  city  could  be  lawfully  applied  to  this  judg- 
ment, and  what  amount  must  be  raised  by  taxation.  The  statute  gave 
them  the  power  and  imposed  upon  them  the  duty  to  determine  by 
what  means  they  would  pay  the  claim  of  the  relator,  as  completely 
as  it  imposed  upon  them  the  duty  to  pay  it.  It  required  them  to 
"make  provision  for  its  prompt  payment,"  and  a  fortiori  to  determine 
what  that  provision  should  be.  The  demand  of  payment  of  this 
judgment  was  sufficient  to  sustain  this  proceeding  for  a  mandamus 
to  compel  a  levy  of  a  tax  to  raise  the  money  to  discharge  it,  and  no 
formal  demand  to  make  such  a  levy  was  required  before  the  pro- 
ceeding was  instituted,  (1)  because  where  the  statute  imposes  the 
duty  to  make  provision  for  payment  of  a  judgment  against  a  city 
upon  its  officers,  and  authorizes  the  issue  of  a  writ  of  mandamus  to 
compel  them  to  levy  a  tax  in  case  of  their  failure  to  make  such  pro- 
vision, a  demand  of  payment  is  equivalent  to  a  demand  of  a  levy,  if 
such  a  levy  is  necessary  (City  of  Cairo  v.  Everett,  107  111.  75,  78) ; 
(2)  because  no  demand  of  a  levy  of  a  tax  is  requisite  where  the  duty  to 
levy  it  is  imposed  by  the  statute  (Cherokee  County  Commissioners 
v.  Wilson,  109  U.  S.  621,  625,  3  Sup.  Ct.  352,  27  L.  Ed.  1053;  Deuel 
Co.  v.  First  Nat.  Bank,  86  Fed.  264,  267,  30  C.  C.  A.  30,  33 ;  County 
Commissioners  v.  King,  13  Fla.  451,  461),  or  where  the  duty  is  plain 
(High's  Extraordinary  Legal  Remedies,  §  377b ;  State  v.  City  Coun- 
cil of  Racine,  22  Wis.  258,  260;  Fisher  v.  City  of  Charleston,  17  W. 
Va.  595) ;  and  (3)  because  no  demand  is  necessary  where  it  is  manifest 
that  it  would  be  an  idle  ceremony  (U.  S.  v.  Auditors  of  Town  of 
Brooklyn  [C.  C]  8  Fed.  473).  The  fact  that  the  officers  of  this  city 
refused,  after  demand  of  payment,  to  use  any  of  the  money  in  the  city 
treasury  applicable  to  the  payment  of  this  judgment  for  that  purpose, 
is  a  demonstration  of  the  fact  that  a  demand  upon  them  to  levy  a 
tax  to  pay  it  would  have  been  of  no  avail.  The  prayer  of  the  relator 
for  a  writ  of  mandamus  to  compel  the  levy  of  a  tax  to  pay  his  judg- 
ment should  not  have  been  denied  for  lack  of  a  prior  demand  upon  the 
officers  of  the  city  to  make  it. 

There  is  another  branch  of  this  case  which  has   been  earnestly 
called  to  our  attention,  and  which  perhaps  deserves  consideration. 
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Counsel  for  the  city  contends  that,  although  no  demand  to  make  a 
levy  was  requisite,  the  judgment  below  was  right,  and  that  it  should 
not  be  reversed  because  the  court  gave  a  wrong  reason  for  a  right 
judgment.  The  prayer  of  the  petition  was  that  the  officers  of  the  city 
be  commanded  to  make  a  levy  upon  all  the  taxable  property  within 
it  to  pay  that  portion  of  the  judgment  which  will  remain  unpaid  after 
the  application  of  the  money  in  the  treasury  which  the  court  has 
directed  to  be  paid  to  the  relator.  The  portion  of  the  judgment 
which  will  then  remain  unsatisfied  is  founded  on  "district  paving 
bonds"  and  "district  curbing  and  guttering  bonds"  of  the  city  of 
Beatrice,  which  its  counsel  claims  were  issued  under  the  provisions 
of  subdivision  58  of  section  52  of  article  2  of  chapter  14  of  the  Com- 
piled Statutes  of  Nebraska  of  1887.  Without  stopping  to  consider 
or  decide  whether  or  not  the  record  sustains  this  claim,  or  whether 
or  not  this  claim  is  in  accordance  with  the  fact,  the  concession  will 
be  made,  for  the  purpose  of  this  opinion  and  decision,  that  these  bonds 
were  issued  in  this  way.  Planting  himself  upon  this  foundation, 
counsel  for  the  city  maintains  (1)  that  the  officers  of  the  city  have 
no  power  to  levy  a  general  tax  upon  all  the  taxable  property  in  the 
city  to  pay  a  judgment  based  upon  these  bonds,  but  that  their  author- 
ity is  limited  to  the  levy  of  special  taxes  upon  the  property  in  the 
respective  paving  districts  to  pay  the  specific  bonds  issued  on  ac- 
count of  those  districts,  respectively;  and  (2)  that  the  record  fails 
to  show  that  the  demanded  levy  would  fall  within  the  limit  pre- 
scribed by  the  law.    Let  us  consider  these  propositions  in  their  order. 

It  is  conceded  that  the  writ  of  mandamus  issues  only  to  compel 
the  discharge  of  a  duty  which  the  officers  to  whom  it  is  directed  are 
empowered  by  statute  or  by  law  to  perform,  and  that  the  mere  rendi- 
tion of  a  judgment  against  a  municipality,  in  the  absence  of  statutory 
or  legal  provisions  to  the  contrary,  does  not  vest  the  officers  of  a 
municipality  with  power  to  levy  a  general  tax  to  pay  it.  City  of 
Little  Rock  v.  U.  S.,  103  Fed.  418,  420,  43  C.  C.  A.  261,  263;  U. 
S.  v.  Macon  Co.,  99  U.  S.  582,  589,  25  L.  Ed.  331 ;  Supervisors  v. 
U.  S.,  18  Wall.  71,  77,  21  L.  Ed.  771 ;  U.  S.  v.  Clark  Co.,  95  U.  S. 
769,  24  L.  Ed.  545. 

But  the  power  of  the  officers  of  a  municipality  to  levy  sufficient 
taxes  to  pay  its  bonds  is  a  legal  inference  from  the  authority  of  the 
city  to  issue  the  bonds,  in  the  absence  of  any  limitation  or  inhibtion 
of  this  authority  in  the  act  which  grants  the  power,  in  the  general 
law,  or  in  the  Constitution.  Loan  Ass'n  v.  Topeka,  20  Wall.  655, 
660,  22  L.  Ed.  4SS ;  U.  S.  v.  New  Orleans,  98  U.  S.  381,  393,  25  L.  Ed. 
225 ;  Ralls  County  Court  v.  U.  S.,  105  U.  S.  733,  735,  736,  26  L. 
Ed.  1220;  U.  S.  v.  Clark  Co.,  96  U.  S.  211,  24  L.  Ed.  628;  Com- 
monwealth v.  Commissioners  of  Allegheny  Co.,  37  Pa.  277,  290; 
Lowell  v.  Boston,  in  Mass.  454,  460,  15  Am.  Rep.  39;  Hasbrouck  v. 
Milwaukee,  25  Wis.  122. 

The  city  of  Beatrice  had  the  power,  under  the  Constitution  and 
statutes  of  that  state,  to  issue  the  district  bonds  upon  which  that 
portion  of  the  judgment  now  under  consideration  is  founded.  The 
judgment  against  the  city  upon  them  has  put  that  question  at  rest. 
The  legal  presumption  therefore  arises  that  the  officers  of  the  city 


Digitized  by  VjOOQ  IC 


UNITED  STATES  V.  SAUNDERS.  899 

have  the  power  to  levy  a  general  tax  to  pay  the  bonds  which  they 
were  authorized  to  issue.  Where  is  the  inhibition  or  limitation  upon 
this  power  ?  Counsel  for  the  city  endeavors  to  spell  it  out  of  the  act 
of  1887  under  which  the  bonds  were  issued.  But  the  bonds  have 
now  become  merged  in  a  judgment,  and  there  is  nothing  in  the  act 
of  1887  which  in  any  way  repeals,  restricts,  or  limits  the  provisions 
of  the  statutes  of  Nebraska  which  have  already  been  recited,  and 
which  both  empower  and  command  the  officers  of  cities  in  that  state 
to  leVy  general  taxes  to  pay  all  judgments  against  them  whenever 
it  shall  be  necessary  to  make  such  levies  to  effect  the  payments. 
Those  provisions  of  the  statutes  of  Nebraska  were  enacted  in  1867. 
They  were  in  force  when  the  act  of  1887  was  enacted,  and  they  are 
still  in  effect.  Now,  if  it  be  conceded  that  prior  to  the  rendition  of 
the  judgment  upon  the  bonds  there  was  either  no  authority  or  some 
limitation  of  the  authority  of  the  officers  of  this  city  to  levy  a  general 
tax  to  pay  them,  yet  that  power  was  vested  in  the  respondents  and 
that  duty  was  imposed  upon  them  by  the  act  of  1867  (sections  4488, 
4489,  4490,  4491,  4492,  Comp.  St.  Neb.  1901)  the  moment  this  judg- 
ment against  the  city  became  final.  The  instant  that  judgment  was 
rendered,  the  debt  it  evidenced  fell  under  the  operation  of  the  act  of 
1867.  The  act  of  1887  became  functus  officio  in  regard  to  the  levy 
and  collection  of  the  tax  to  pay  the  debt,  and  the  powers  and  duties 
of  the  officers  of  the  city  respecting  this  matter  were  thenceforth 
measured  by  the  act  respecting  judgments,  and  no  longer  by  the 
statute  regarding  the  issue  of  the  bonds.  General  statutes  which  au- 
thorize and  require  officers  of  municipalities  to  levy  and  collect  gen- 
eral taxes  to  pay  judgments  against  them  condition  the  power  and 
duty  of  such  officers  in  that  regard  from  the  time  the  judgments  are 
rendered,  where  the  Legislature  has  not  provided  otherwise,  either  in 
express  terms  or  by  fair  implication.  From  that  time  they  supersede 
the  effect  and  the  limitations  of  subsequent  statutes  granting  less 
extensive  powers  under  which  the  bonds  or  other  evidences  of  debt 
merged  in  the  judgments  were  issued.  Butz  v.  City  of  Muscatine,  8 
Wall.  575,  580,  19  L.  Ed.  490. 

But  this  is  not  all.  There  is  no  limitation  in  the  act  of  1887  upon 
the  power  of  the  officers  of  cities  to  levy  general  taxes  to  pay  district 
bonds.  It  is  undoubtedly  competent  and  practicable  for  a  city  to 
agree  with  the  holders  of  the  bonds  it  issues  for  internal  improve- 
ments that  it  will  not  be  liable  for  their  payment,  and  that  the  only 
recourse  of  their  owners  shall  be  to  the  moneys  raised  by  special  as- 
sessments upon  the  property  benefited.  The  reason  why  such  agree- 
ments are  not  found  either  in  the  statutes  or  the  bonds  which  are  used 
for  the  purpose  of  raising  money  to  make  these  improvements  is  not 
far  to  seek.  Cities  issue  such  bonds  to  raise  money,  and  bonds  which 
contain  such  stipulations,  or  which  are  issued  under  statutes  which 
contain  such  agreements,  are  not  as  available  for  the  purpose  of  rais- 
ing money  as  the  plain  promises  of  the  cities  to  pay.  Investors  are 
not  so  ready  to  purchase  the  former  as  the  latter.  There  was  no  such 
stipulation  or  limitation  in  the  bonds  here  in  issue,  nor  in  the  act 
under  which  they  were  sent  forth.  That  act  provides,  in  subdivision 
58  of  section  52  of  article  2,  that  the  mayor  and  council  of  the  city 
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may  create  paving  districts,  may  pave,  curb,  and  gutter  the  streets  in 
such  districts,  and  may  assess  the  cost  of  such  improvements  upon  the 
lots  abutting  thereon.  It  requires  the  total  cost  of  any  such  improve- 
ment to  be  levied  at  one  time,  and  provides  that  one-tenth  of  the 
special  taxes  thus  assessed  shall  become  delinquent  in  each  year  until 
they  are  all  paid.  It  empowers  the  mayor  and  council  to  issue  dis- 
trict bonds  bearing  interest  at  7  per  cent,  per  annum,  and  payable 
in  not  exceeding  10  years  from  their  date,  for  the  purpose  of  pay- 
ing the  cost  of  the  improvement,  and  requires  these  officers  to  pro- 
vide in  such  a  case  that  the  special  taxes  and  assessments  shall  con- 
stitute a  sinking  fund  for  the  payment  of  the  bonds  and  interest.  It 
allows  any  owner  of  property  assessed  for  the  improvement  to  pay 
his  share  of  its  cost  within  50  days  from  the  levy  of  the  special  tax, 
and  provides  that  thereupon  his  property  shall  be  exempt  from  any 
lien  or  charge  therefor.  There  is  no  other  provision  respecting  the 
payment  of  the  bonds  by  means  of  the  special  taxes,  and  a  critical 
examination  of  the  terms  of  this  act  which  have  now  been  recited 
leads  all  but  inevitably  to  the  conclusion  that  it  was  neither  the  pur- 
pose nor  the  intent  of  the  Legislature  of  Nebraska  in  enacting  this 
law,  nor  was  it  the  legal  effect  of  the  act,  to  limit  the  liability  of  the 
city  or  the  recourse  of  the  bondholders  to  the  special  taxes  levied 
for  the  improvement.  The  purpose  and  effect  of  this  legislation 
go  no  farther  than  to  enable  the  city,  as  between  its  general  tax- 
payers and  those  especially  benefited  by  such  a  local  improvement,  to 
reimburse  itself  in  part  for  the  cost  of  making  the  improvement  by 
levying  and  collecting  the  special  taxes  upon  the  property  benefited 
thereby. 

If  the  intent  of  the  legislators  had  been  to  limit  the  remedy  of 
the  bondholders  to  the  special  taxes,  they  would  surely  have  pro- 
vided some  way  by  which  the  amount  of  the  bonds  and  the  interest 
upon  them  could  be  collected  from  the  specific  taxes  authorized  to 
be  levied.  There  is  no  such  provision,  and  the  terms  of  the  act  are 
such  that  the  amounts  that  may  be  lawfully  collected  by  the  special 
taxes  can  never  be  made  to  correspond  with  the  amount  of  the  prin- 
cipal and  interest  of  the  bonds  issued  for  the  cost  of  the  improvement. 
These  bonds  may  be  made  payable  at  any  time  within  10  years  from 
their  date,  and  they  may  draw  interest  at  7  per  cent,  per  annum. 
Suppose  they  are  made  payable  9  years  after  their  date.  The  entire 
cost  of  the  improvement  must  be  levied  upon  the  abutting  prop- 
erty at  one  time,  but  collection  of  only  one-tenth  of  it  may  be  en- 
forced in  any  single  year,  and  the  deferred  payments  draw  but  7 
per  cent,  interest  per  annum.  If  all  the  owners  of  the  property  pay 
their  taxes  just  before  they  become  delinquent,  there  will  be  a  de- 
ficiency of  interest,  because  the  entire  cost  of  the  improvement  draws 
interest  from  the  city,  in  the  form  of  the  bonds,  while  the  city  re- 
ceives interest  only  on  the  deferred  payments  of  the  taxes.  Again, 
the  statute  provides  that  any  property  holder  may  pay  his  share  of  the 
cost  of  the  improvement  within  50  days  from  the  levy  of  the  tax. 
Suppose  that  all  the  owners  of  property  elect  to  pay  within  the  50 
days.  Their  property  is  then  "exempt  from  any  lien  or  charge  there- 
for/' the  statute  declares.     But  the  city  has  received  an  amount  equal 
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to  the  principal  of  the  bonds  only,  and  the  interest  upon  them  for 
9  years,  which  is  equal  to  63  per  cent,  of  their  principal,  is  not,  and 
cannot  be,  provided  for  by  the  special  taxes.  If  the  time  of  payment 
of  the  bonds  is  changed  from  9  years  to  7  years  or  6  years,  or  to  any 
other  time,  the  result  is  similar.  In  no  case  will  the  amount  of 
the  bonds  and  their  interest  be  the  same  as  the  amount  required  to  be 
collected  as  special  taxes. 

Moreover,  a  city  is  not  required  to  issue  these  districts  bonds  when 
an  internal  improvement  is  made,  under  the  act  of  1887.  It  may  pay 
the  cost  of  the  improvement,  and  subsequently  obtain  reimbursement 
from  the  special  taxes,  or  it  may  issue  the  district  bonds,  use  the 
money  to  pay  for  the  improvement,  and  then  put  the  amounts  collected 
from  the  special  taxes  in  the  sinking  fund  to  meet  the  bonds.  If  it 
adopts  the  former  course,  it  charges  itself  and  all  the  taxable  prop- 
erty within  it  with  a  liability  to  pay  the  cost  of  the  improvement  the 
moment  it  makes  the  contract  for  it.  It  pays  that  cost,  and  trusts  to 
the  collection  of  the  special  taxes  during  the  succeeding  9  years  for 
reimbursement.  If  it  pursues  the  latter  course,  it  charges  itself  and 
all  the  taxable  property  within  it,  in  the  same  way,  with  liability  to 
pay  the  cost  of  the  improvement  when  it  makes  the  contract.  It  is- 
sues the  district  bonds,  charges  itself  and  all  the  taxable  property 
within  it  with  liability  to  discharge  its  express  promise  to  pay  them, 
pays  the  cost  of  the  improvement  with  the  proceeds  of  their  sale,  and 
then  seeks  to  recover  a  portion  of  the  money  to  pay  the  bonds  from 
the  collection  of  the  special  taxes.  In  either  case  the  faith  and  credit 
of  the  city  are  necessarily  pledged  in  the  first  instance  to  pay  the 
cost  of  the  improvement,  and  in  the  latter  case  to  pay  the  bonds  is- 
sued to  discharge  the  primary  liability.  In  neither  case  can  the 
remedy  of  the  creditors,  whether  they  are  contractors  to  make  the 
improvements  or  the  holders  of  the  district  bonds,  be  limited  to  the 
special  taxes  upon  the  abutting  property,  in  the  absence  of  an  express 
stipulation  to  that  effect  in  the  contracts  or  in  the  bonds,  or  in  the 
law  under  which  the  contracts  and  bonds  are  made.  U.  S.  v.  Ft. 
Scott,  99  U.  S.  152,  159,  161,  25  L.  Ed.  348;  Hitchcock  v.  Galveston, 
96  U.  S.  341,  24  L.  Ed.  659. 

Not  only  this,  but  there  are  other  and  general  provisions  of  the 
statutes  of  Nebraska  which  grant  to  the  officers  of  this  city  plenary 
power  to  levy  taxes  upon  all  the  taxable  property  within  its  limits 
to  pay  these  bonds.  Those  statutes  empower  these  officers  "to  levy 
taxes  for  general  revenue  purposes  not  to  exceed  fifteen  mills  on  the 
dollar  in  any  one  year  on  all  property  within  the  limits  of  said  city 
taxable  according  to  the  laws  of  the  state  of  Nebraska"  (Comp. 
St.  1887,  c.  14,  art.  2,  §  52,  subd.  1) ;  "to  levy  any  other  tax  or  special 
assessment  authorized  by  law"  (subdivision  2) ;  "to  make  provision 
for  a  sinking  fund  to  pay  accruing  interest,  and  to  pay  at  maturity  the 
principal  of  the  bonded  indebtedness  of  the  city,  and  to  levy  and  collect 
the  taxes  on  all  the  taxable  property  in  the  city,  in  addition  to  other 
taxes,  for  the  purpose  of  paying  the  same,  and  to  provide  that  the  said 
tax  shall  be  paid  in  cash ;  and  whenever  any  city  has  heretofore  issued 
bonds  by  virtue  of  any  special  authority  derived  from  the  Legislature 
of  the  territory  or  the  state,  the  council  shall  have  power  to  levy  and 
59  C.C.A.— 26 
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collect  taxes  for  the  purpose  of  paying  such  bonds  as  is  provided  in 
laws  giving  such  authority"  (subdivision  54).  Comp.  St.  1901,  § 
1282c,  subds.  1,  2,  19.  Conceding,  but  not  deciding,  that  the  city 
council  of  this  city  has  the  power,  if  it  has  not  already  exercised  it, 
under  the  last  clause  of  subdivision  54,  supra,  to  levy  and  collect  spe- 
cial taxes  to  pay  these  bonds,  it  is  perfectly  clear  that  the  first  part 
of  this  article  confers  upon  it  full  authority  to  levy  and  collect  taxes 
on  all  the  taxable  property  within  the  city  for  the  purpose  of  paying 
its  bonded  indebtedness,  and  these  bonds  evidence  a  part  of  that  in- 
debtedness.   Here  is  the  sum  of  the  whole  matter. 

District  bonds  of  a  city  issued  under  subdivision  58,  §  52,  art.  2,  c. 
14,  Comp.  St.  Neb.  1887,  section  1282c  (subd.  55,  Comp.  St.  1901), 
which  contain  no  stipulation  limiting  the  recourse  of  their  holders  to 
special  taxes,  create  a  general  liability  of  the  city  which  issues  them, 
and  its  officers  are  empowered  and  required  to  levy  and  collect  taxes 
upon  all  the  taxable  property  within  it,  under  subdivisions  1,  2,  and  19 
of  section  1282c,  Comp.  St.  Neb.  1901,  for  the  purpose  of  paying  the 
bonded  indebtedness  they  evidence. 

When  a  judgment  has  been  rendered  against  a  city  upon  such 
bonds,  the  power  is  granted  to  its  officers,  and  the  duty  is  imposed 
upon  them,  to  levy  and  collect  general  taxes  to  pay  that  judgment, 
by  sections  4488,  4489,  4490,  4491,  and  4492,  Comp.  St.  Neb.  1901. 
The  bonds  here  in  controversy  were  lawfully  issued  by  the  city  of 
Beatrice  under  subdivision  58,  §  52,  art.  2,  c.  14,  Comp.  St.  Neb. 
1887.  They  contain  no  limitation  of  the  liability  of  the  city.  Judg- 
ment against  the  city  has  been  rendered  upon  them,  and  the  re- 
spondents, the  officers  of  this  city,  are  vested  with  the  power  and 
charged  with  the  duty  to  levy  and  collect  sufficient  taxes  upon  all  the 
taxable  property  within  the  limits  of  the  city  to  pay  this  judgment. 

The  other  objection  of  counsel  for  the  respondent  to  the  issue  of 
the  mandamus  is  unworthy  of  serious  consideration.  It  is  that  the 
relator  did  not  plead  and  prove  that  the  tax  which  he  asked  the 
officers  of  the  city  to  levy  was  not  without  some  constitutional  or 
statutory  limitation  which  he  neither  pleaded  nor  specified.  The  judg- 
ment against  the  city  and  the  demand  for  its  payment  imposed  upon 
its  officers  the  duty  of  making  a  levy  of  a  general  tax  to  pay  it.  The 
judgment  and  the  demand  established  a  perfect  cause  of  action  for  a 
writ  of  mandamus  against  the  respondents  under  the  statutes  which 
required  them  to  make  provision  for  the  payment  of  the  judgment. 
Deuel  Co.  v.  First  Nat.  Bank,  86  Fed.  264,  267,  30  C.  C.  A.  30,  33. 
If  there  is  any  limitation  upon  the  powers  granted  to  them  by  the 
statutes  which  have  been  recited,  it  arises  upon  special  facts  which 
have  not  been  pleaded  or  proved,  such  as  the  assessed  valuation  of  the 
property  of  the  city,  and  the  amount  of  the  necessary  levy  for  current 
expenses.  The  limitation  has  no  application  to  the  facts  admitted 
and  found  in  the  record  before  us.  In  this  state  of  the  case  the  facts 
regarding  the  assessed  valuation  of  the  property  and  the  necessary 
levy  for  the  current  expenses  of  the  city  constitute  matter  of  defense, 
and  the  silence  of  the  record  concerning  them  is  fatal  to  the  re- 
spondents.   Facts  which  limit  a  general  liability  imposed  by  statute 
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are  matters  of  defense,  and  it  is  not  incumbent  upon  the  complainant 
to  negative  their  existence  either  by  pleading  or  by  proof. 

That  portion  of  the  judgment  of  the  Circuit  Court  which  dismissed 
so  much  of  the  petition  of  the  relator  as  prayed  for  the  levy  of  a  tax 
is  reversed,  with  costs,  and  this  case  is  remanded  to  the  court  below 
with  instructions  to  enter  judgment  for  the  relator,  and  to  issue  a  per- 
emptory writ  of  mandamus  commanding  the  levy  and  collection  of  a 
tax  on  all  the  taxable  property  in  the  city  of  Beatrice  substantially  as 
directed  in  the  alternative  writ. 


(124  Fed.  183.) 

FILES  v.  BROWN  (two  cases). 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  14,  1903.) 

No.  1,870. 

1  Appeals  and  Writs  op  Error— Function  in  Federal  Courts. 

In  the  national  courts  final  decrees  and  orders  in  equity  cannot  be  re- 
viewed by  writs  of  error,  nor  can  final  judgments  or  orders  at  law  be 
successfully  challenged  by  appeals. 

2.  Same— Petition  and  Order  Avoiding  Judicial  Sale. 

A.  petition  to  set  aside  an  order  of  court  for  the  sale  of  the  property 
of  an  Insolvent  bank  by  a  receiver  under  the  national  banking  act,  and 
to  rescind  the  sale  effected  under  the  order,  and  an  order  which  grants 
the  relief  sought  by  such  a  petition,  constitute  proceedings  in  equity,  and 
they  are  reviewable  by  appeal  only. 

&.  Judicial  Sales  in  Equity— Effect  before  Confirmation. 

In  a  sale  by  a  master  or  receiver  under  an  order  or  decree  In  equity 
which  contemplates  a  subsequent  report  and  an  order  of  confirmation, 
a  bidder  becomes  a  purchaser  when  the  officer  announces  the  sale  to  him. 
Thereafter  he  is  liable  to  be  compelled  to  complete  his  purchase,  and 
such  a  sale  will  not,  before  confirmation,  be  opened  for  bidders  in  the 
absence  of  fraud  or  of  misconduct  in  the  sale.  It  will  not  be  set  aside 
for  Inadequacy  of  price  unless  the  Inadequacy  is  so  great  as  to  shock 
the  conscience. 

4.  Sake— Subsequent  Confirmation— Necessity. 

When  the  bid  of  the  proposing  purchaser  Is  reported  to  the  court  by 
the  master  or  receiver  in  the  first  instance,  and  the  price  to  be  paid  and 
the  purchaser  who  is  to  pay  it  are  specified  In  the  order  which  em- 
powers the  officer  to  accept  the  bid,  to  make  the  sale  and  to  convey 
the  property,  the  sale  is  final,  when  the  officer  has  exercised  the  power 
granted  him  by  the  order,  received  the  price,  and  conveyed  the  property. 

6.  Same— Rescission— When  Allowed. 

In  the  absence  of  fiduciary  relations  or  extraordinary  circumstances, 
courts  and  their  officers  are  as  firmly  bound  by  their  executed  sales,  both 
in  morals  and  in  law,  as  private  citizens,  and  they  ordinarily  have  no 
right  or  privilege  to  rescind  them  upon  any  ground  which  is  not  equally 
available  to  a  private  party. 

6.  Rescission  of  Contracts— Pacts  Warranting  must  Clearly  Appear. 

The  complainant  must  establish  the  essential  facts  of  his  cause  of 
action  for  rescission  of  a  contract  with  clearness  and  certainty. 

7.  Judicial  8ale— Rescission— Inadequacy  of  Price. 

The  fact  that  $3,200  wlU  probably  be  paid  out  of  an  insolvent  estate 
upon  certain  collaterals  pledged  to  secure  a  judgment  which  was  sold 

1 3.  See  Judicial  Sales,  vol.  31,  Cent.  Dig.  $  77. 
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by  a  receiver  to  a  purchaser  for  $25,  pursuant  to  an  order  of  the  court, 
does  not  so  severely  shock  the  •conscience  of  a  chancellor  as  to  warrant 
a  rescission  of  the  sale,  under  this  state  of  facts:  Successive  receivers 
had  held  the  claim  evidenced  by  the  judgment  for  nine  years,  and  had 
collected  nothing  upon  it.  The  judgment  debtor  had  no  property,  and 
the  judgment  was  worthless  unless  the  collaterals  were  valuable.  One 
of  the  receivers  proved  the  collaterals  several  years  before  the  sale  of  the 
judgment,  and  they  were  allowed  as  a  claim  against  the  insolvent  estate 
they  charged;  but  no  one  ever  collected  anything  upon  them,  and  the 
succeeding  receivers  were  ignorant  of  their  existence.  One  of  these  of- 
fered the  judgment  for  sale  at  auction,  but  could  not  sell  it,  for  want  of 
bidders.  Some  two  years  after  this  offer  the  purchaser  tendered  a  bid 
of  $25  for  it  to  the  receiver,  and  the  Comptroller,  the  court,  and  the  re- 
ceiver accepted  the  offer  and  assigned  the  judgment.  The  value  of  the 
judgment  and  the  collaterals  was  too  uncertain,  and  contingent  upon 
future  collection  from  the  insolvent  estate,  to  warrant  rescission. 

&  Same— Failure  of  Vendee  to  Communicate  Information  as  to  Property 
Purchased. 

No  duty  is  imposed  upon  a  purchaser,  by  the  mere  relation  of  vendee 
and  vendor,  to  communicate  to  his  seller  information  of  which  the  latter 
is  ignorant,  relative  to  the  character  or  value  of  the  property  the  pur- 
chaser is  buying;  and  the  failure  to  do  so  furnishes  no  ground  for  re- 
scinding a  sale,  or  for  canceling  an  order  of  court  which  authorizes  it 

9.  Practice  in  Equity— Answer  after  Demurrer  to  Petition  Overruled. 
After  a  demurrer  to  a  petition  to  rescind  a  sale  and  to  cancel  the  order 
which  authorized  it  is  overruled,  the  vendee  has  a  right  to  answer  the 
petition. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

On  October  18,  1902,  Edwin  F.  Brown,  the  receiver  of  the  First  National 
Bank  of  Little  Rock,  Ark.,  under  the  national  banking  act,  filed  his  petition 
in  the  Circuit  Court  for  the  Eastern  District  of  Arkansas,  in  which  he  prayed 
for  an  order  of  that  court  directing  him  to  accept  a  bid  of  $25  made  by 
A.  W.  Files,  the  appellant,  for  a  judgment  of  $9,230.09  against  J.  G.  Kelso, 
which  was  one  of  the  assets  of  the  bank,  and  commanding  him  to  make  the 
sale  of  and  to  assign  the  judgment  to  Files.  On  the  same  day  the  court 
authorized  this  receiver,  by  an  order  in  the  usual  form,  to  accept  the  $25 
bid  by  Files,  and  to  sell  and  assign  the  judgment  to  him,  and  the  receiver 
complied  with  the  order.  Afterwards,  and  on  November  8,  1902,  the  receiver 
of  the  bank  filed  a  petition  in  the  same  court  to  rescind  this  sale,  which  had 
been  consummated  on  October  18,  1902.  On  the  same  day  that  this  petition 
was  filed,  Files,  the  purchaser,  demurred  to  the  petition.  His  demurrer  was 
overruled,  he  prayed  leave  to  answer  the  petition,  his  prayer  was  denied,  and 
the  court  entered  an  order  which  was,  in  legal  effect,  a  decree  that  its  order 
of  October  18,  1902,  was  revoked,  set  aside,  and  held  for  naught,  and  that 
the  $25  obtained  by  the  receiver  for  the  sale  of  the  judgment  should  be  re- 
turned to  Files.  In  other  words,  it  rendered  a  complete  decree  of  rescission 
of  an  executed  sale.  This  order  or  decree  is  assailed  by  the  appellant  on  the 
ground  that  the  court  erred  (1)  in  overruling  the  demurrer  to  the  petition 
upon  which  it  is  based;  and  (2)  m  refusing  the  appellant  permission  to 
answer  the  petition  after  his  demurrer  was  overruled. 

In  the  petition  for  rescission  which  conditions  the  answers  to  the  objections 
of  the  appellant  to  the  proceedings  below,  the  receiver  alleged  the  existence 
of  these  facts:  The  First  National  Bank  of  Little  Rock  became  Insolvent  and 
went  into  the  hands  of  a  receiver,  under  the  act  for  the  establishment  of 
national  banks,  in  the  year  1893.    For  some  time  prior  to  July  1,  1899,  when 
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he  resigned  his  position,  S.  R.  Cockrill  was  the  receiver  of  the  property  of 
this  bank.  He  died  in  the  year  1901.  When  Cockrill  resigned,  H.  F. 
Auten  succeeded  him.  Auten  resigned  in  August,  1901,  and  the  appellee, 
Edwin  F.  Brown,  was  appointed,  and  has  served  in  his  place  since  that  date. 
At  some  time  while  Cockrill  was  receiver  he  held  the  judgment  for  $9,230.09 
against  J.  G.  Kelso  which  is  in  controversy  here.  The  debt  evidenced  by  this 
judgment  was  partially  secured  by  the  pledge  of  certain  collateral  promis- 
sory notes  made  by  Thomas  H.  Allen  &  Cb.,  who  were  insolvent,  and  whose 
assets  were  also  in  the  hands  of  a  receiver.  Cockrill  proved  these  notes  in 
the  receivership  of  Allen  &  Co.,  and  received  certificates  of  their  allowance 
as  claims  against  the  estate  of  Allen  &  Co.,  from  M.  B.  Trezevant,  the  re- 
ceiver of  that  estate.  But  when  Cockrill  resigned  he  did  not  deliver  these 
certificates  to  his  successors  in  office,  and  they  did  not  know  of  the  existence 
of  these  collaterals  until  after  the  judgment  was  sold  and  assigned  to  the 
appellant.  On  December  11,  1899,  the  receiver  of  the  bank  offered  this  judg- 
ment and  all  the  remaining  property  of  the  insolvent  bank  for  sale  at  public 
auction  pursuant  to  a  proper  order  of  the  Circuit  Court,  but  the  judgment 
was  not  sold,  because  it  was  so  worthless  that  no  one  made  a  bid  for  it. 
In  October,  1902,  the  appellant,  A.  W.  Files,  offered  the  receiver  of  the  bank 
$25  for  this  judgment.  The  receiver  reported  this  bid  to  the  Comptroller  of 
the  Currency,  and  the  latter  referred  it  back  to  the  receiver,  with  instructions 
to  him  to  use  his  own  judgment  in  the  matter,  and  to  sell  the  judgment 
against  Kelso  for  the  amount  offered  by  Files,  if,  in  his  opinion,  that  was 
the  best  disposition  that  could  be  made  of  it  Thereupon,  on  October  18, 
1902,  the  receiver  presented  his  petition  to  the  court  for  an  order  to  accept 
this  bid  of  Files  and  to  consummate  the  sale.  In  this  petition  he  set  forth 
the  fact  that  this  judgment  was  not  sold,  for  want  of  bidders,  at  the  auction 
sale  of  the  other  assets  of  the  bank  in  1899;  that  Files  now  offered  him 
$25  for  it;  that  he  had  reported  this  bid  to  the  Comptroller,  and  the  latter 
had  instructed  him  to  accept  it,  if,  in  his  opinion,  this  was  the  best  that 
could  be  done  in  the  premises;  and  that  it  was  his  opinion  that  it  was  for 
the  best  interests  of  the  creditors  of  his  trust  that  this  offer  of  Files  should 
be  accepted.  He  prayed  for  an  order  authorizing  him  to  sell  the  judgment 
to  Files  for  $25.  On  the  same  day  the  court  ordered  that  the  receiver  be 
authorized  to  sell,  assign,  and  set  over  the  judgment  to  Files  upon  the  pay- 
ment by  him  of  the  sum  of  $25;  and  the  receiver  thereupon  duly  assigned  the 
judgment  to  the  appellant,  and  accepted  from  him  the  $25  he  offered  in  full 
payment  for  the  assignment  of  the  judgment  After  this  sale  was  completely 
executed  the  receiver  of  the  bank  learned  of  the  pledge  of  the  promissory 
notes  of  Allen  &  Co.  to  secure  the  debt  evidenced  by  the  judgment,  but, 
according  to  his  petition,  he  has  been  and  is  unable  to  learn  or  to  state  the 
exact  value  of  these  notes,  or  the  probable  amounts  which  will  be  distributed 
thereon;  but  he  has  been  "led  to  believe  that  there  are  now  funds  to  be  dis- 
tributed amounting  to  about  $1,200,  and  that  there  will  be  further  funds 
distributed  to  the  probable  amount  of  $2,000."  He  alleges  that  in  this  state 
of  the  case  he  offered  to  return  the  $25  to  Files,  and  the  latter  refused  to 
receive  it.  He  also  alleges  in  this  petition  for  rescission  that,  before  and  at 
the  time  of  the  sale  of  the  judgment  to  him,  Files  knew  of  the  existence 
of  the  collateral  notes,  of  the  existence  of  the  certificates  of  allowance,  and 
of  their  probable  value,  and  that  he  failed  to  disclose  these  facts  to  the  re- 
ceiver before  the  sale  was  effected.  He  also  alleges  that  "the  said  certificates, 
having  been  received  as  assets,  could  not  be  sold  or  assigned  except  by  au- 
thority of  the  Comptroller  of  the  Currency,  and  under  a  proper  order  of  a 
court  of  competent  jurisdiction,  and  that,  so  far  as  plaintiff  can  learn,  no 
such  order  or  authority  was  had  or  received." 

A.  W.  Files,  in  pro.  per. 

W.  F.  Hill,  H.  F.  Auten,  J.  M.  Moore,  and  W.  B.  Smith,  for  appellee 
and  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 
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SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  main  questions  in  this  case  are :  Did  the  facts  set  forth  in  the 
petition  for  avoidance  of  the  order  and  for  rescission  of  the  sale  en- 
title the  appellee  to  that  relief?  And  had  the  appellant  the  right 
to  answer  the  petition  after  his  demurrer  to  it  was  overruled  ?  There 
are,  however,  one  or  two  preliminary  issues,  the  disposition  of  which 
will  serve  to  disclose  the  real  character  of  the  controversy  before  us, 
and  to  facilitate  its  discussion.  • 

The  appellant  has  taken  an  appeal,  and  has  also  sued  out  a  writ 
of  error  to  reverse  the  same  order.  This  is  a  permissible  practice 
where  counsel  are  in  doubt  which  course  to  pursue,  and  the  appellate 
court  will  judge  the  proceedings  below  in  accordance  with  the  rules 
of  that  method  of  review  applicable  to  the  nature  of  the  case  pre- 
sented. Hooven,  Owens  &  Rentschler  Co.  v.  John  Featherstone's 
Sons,  in  Fed.  81,  86,  49  C.  C.  A.  229,  234;  McFadden  v.  Milling 
Co.,  97  Fed.  670,  672,  38  C.  C.  A.  355,  357;  Hurt  v.  Hollingsworth, 
100  U.  S.  100,  102,  25  L.  Ed.  569.  But  final  decrees  and  orders  in 
equity  cannot  be  reviewed  by  writs  of  error,  nor  can  final  judgments 
or  orders  at  law  be  successfully  assailed  by  appeals.  Highland  Boy 
Gold  Min.  Co.  v.  Strickley,  116  Fed.  852,  855,  54  C.  C.  A.  186,  189. 
Hence  it  becomes  necessary  before  entering  upon  the  merits  of  the 
questions  at  issue  to  determine  whether  this  is  a  proceeding  at  law 
or  in  equity,  and  whether  it  may  be  reviewed  by  a  writ  of  error  or  by 
appeal.  The  difference  between  actions  at  law  and  suits  in  equity  is 
matter  of  substance,  not  of  form.  It  inheres  in  the  natures  of  the 
causes  of  action,  in  the  principles  which  control  and  in  the  remedies 
which  follow  them,  and  it  cannot  be  eradicated  either  by  a  change  of 
form  or  by  the  abolition  of  forms.  A  legal  cause  of  action  cannot  be 
maintained  in  equity,  because  there  is  an  adequate  remedy  for  it  at 
law,  and  it  is  only  where  there  is  no  such  remedy  that  relief  in  equity 
may  be  successfully  sought.  Equitable  causes  of  action  are  not 
available  at  law,  because  they  invoke  the  judgment  and  appeal  to  the 
conscience  of  the  chancellor,  and  the  free  exercise  of  that  judgment 
and  conscience  is  prohibited  in  actions  at  law  by  the  rule  which  entitles 
every  party  to  a  trial  of  all  the  issues  of  fact  by  a  jury.  Highland  Boy 
Gold  Min.  Co.  v.  Strickley,  116  Fed.  852,  854,  54  C.  C.  A.  186,  188, 
and  cases  there  cited.  What,  then,  is  the  character  of  the  cause  of 
action  set  forth  in  the  petition  of  the  appellee,  and  what  the  nature 
of  the  relief  he  seeks?  Are  they  legal  or  equitable?  The  petition 
contains  a  statement  of  facts  upon  which  the  petitioner  seeks  to  ob- 
tain from  the  court  the  avoidance  or  cancellation  of  the  order  for  the 
sale  of  the  judgment,  which  is  one  of  the  appellant's  muniments  of 
title,  the  rescission  of  the  sale  which  rests  upon  that  order,  and  the 
restoration  of  the  parties  to  the  situation  which  they  occupied  before 
the  sale  was  made,  and  this  was  the  relief  which  was  granted  by  the 
court  below.  In  effect,  the  petition  was  a  bill  in  equity  to  cancel 
a  decree  for  and  an  order  confirming  a  sale,  and  to  rescind  the  exe- 
cuted contract  made  upon  the  faith  of  it.  It  states  no  cause  of  action 
cognizable  by  a  court  of  law,  and  it  invokes  no  remedy  which  such  a 
court  has  jurisdiction  to  administer.     Bills,  petitions,  and  proceedings 
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to  cancel  or  avoid  judgments,  orders,  deeds,  or  other  instruments 
which  form  muniments  of  title,  and  to  rescind  sales  based  upon  them, 
fall  within  the  exclusive  jurisdiction  of  courts  of  chancery,  and  are 
only  cognizable  in  equity  in  the  courts  of  the  United  States.  Pome- 
roy's  Eq.  Jur.  §§  188,  1375,  1377;  2  Story's  Eq.  Jur.  §§  694-702. 
The  petition  for  cancellation  of  the  order,  and  the  order  of  cancel- 
lation and  rescission  whiclTfollowed  it,  were  proceedings  in  equity, 
and  they  are  reviewable  by  appeal  only.  The  writ  of  error  is  therefore 
without  office  here.     It  must  be  dismissed. 

Counsel  for  the  receiver  argue  that  the  sale  of  the  judgment  never 
became  final,  because  there  was  no  order  of  confirmation  of  it ;  and 
they  invoke  the  old  rule  which  once  prevailed  in  England,  that, 
where  the  court  of  chancery  directs  a  master  to  make  a  sale  under  a 
decree  or  order,  it  is  his  duty  to  report  his  proceedings  and  the  highest 
bid  he  receives  to  the  court,  that  the  court  may,  in  its  discretion,  then 
receive  other  bids,  and  that  the  sale  is  not  complete  until  it  is  subse- 
quently confirmed  by  the  order  of  the  court.  Chief  Justice  Waite 
stated  the  rule  in  this  way: 

"A  bidder  at  a  sale  by  a  master  under  a  decree  of  court  is  not  considered 
a  purchaser  until  the  report  of  sale  is  confirmed,  and  he  cannot  be  compelled 
to  complete  his  purchase  until  the  confirmation  of  the  report — that  is,  until 
his  bid  has  been  in  some  form  accepted  by  the  court — as  the  court  stands 
in  the  place  of  the  vendor,  using  the  master  to  receive  and  report  the  bids." 
Mayhew  v.  West  Virginia  Oil  &  Oil  Land  Co.  (C.  O.)  24  Fed.  205,  215. 

There  are  two  reasons  why  the  old  rule  in  chancery  has  no  applica- 
tion to  the  sale  under  consideration:  The  first  is  that  this  old  rule 
in  chancery  has  never  prevailed  in  this  country,  and  the  rule  is  almost 
universal  that,  at  a  sale  by  a  master  or  receiver  under  an  order  or  de- 
cree in  equity  which  contemplates  a  subsequent  report  and  a  confirma- 
tion of  the  sale,  a  bidder  becomes  a  purchaser  when  the  officer  an- 
nounces the  sale  to  him.  Thereafter  he  may  be  compelled  to  complete 
his  purchase  and  pay  the  price  which  he  offered.  Such  a  sale  will  not, 
before  confirmation,  be  opened  for  bidders,  in  the  absence  of  proof  of 
fraud  or  of  misconduct  at  the  sale.  It  will  not  be  set  aside  for  in- 
adequacy of  price  unless  the  inadequacy  is  so  great  as  to  shock  the 
conscience.  Graffam  v.  Burgess,  117  U.  S.  180,  191,  192,  6  Sup.  Ct. 
686,  29  L.  Ed.  839;  Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  349,  367, 
12  Sup.  Ct.  887,  36  L.  Ed.  732.  The  old  chancery  rule  has  been  abol- 
ished, even  in  England,  and  the  practice  there  has  been  made  to  con- 
form to  that  in  this  country  by  an  act  of  Parliament.  Act  1867,  30 
&  31  Victoria,  c.  48,  §  7;  1  Sugden  on  Vendors  (14th  Ed.,  by  Perkins) 
114,  note  "a."  There  is  another  reason  why  this  sale  was  complete. 
The  reason  of  the  old  rule  in  chancery  that  sales  made  by  a  master 
under  an  order  or  decree  of  court  are  not  final  unless  confirmed  is 
that  the  court  is  the  vendor,  and  it  cannot  know  what  the  offers  or  bids 
will  be  at  a  sale  at  auction ;  that  the  master  is  its  agent  to  receive  and 
report  the  bids,  without  authority  to  accept  any  of  them.  Hence  it 
is  not  until  the  best  bid  has  been  reported  to  the  court,  and  it  has  ac- 
cepted it,  and  confirmed  the  sale  by  an  order  directing  the  master  to 
complete  it,  that  it  becomes  final.  The  reason  of  this  rule  ceases  to 
be  in  a  case  like  that  at  bar,  where  the  bid  is  reported  to  the  court  in 
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the  first  instance,  and  it  accepts  it  and  orders  the  master  or  receiver 
to  take  the  price  offered  and  to  convey  the  property  to  the  purchaser. 
And  where  the  reason  of  a  rule  no  longer  exists,  the  rule  itself  ceases 
to  be.  So  that,  even  if  the  old  chancery  rule  were  in  force,  it  would 
have  no  application  to  the  sale  in  hand.  The  order  to  the  receiver 
to  sell  and  convey  the  property  to  a  purchaser  named,  for  a  price 
fixed  in  the  order,  is  itself  both  an  acceptance  of  the  bid  and  a  confirma- 
tion of  the  sale,  so  that  when  the  order  has  been  executed  the  court 
is  as  firmly  bound  in  law  and  in  morals  as  any  private  citizen  by  his 
executed  sale. 

Cases  sometimes  arise  where  sales  by  ignorant  or  negligent  trustees 
or  masters  to  purchasers  who  hold  fiduciary  relations  to  some  of  the 
interested  parties,  or  who  have  special  means  of  knowledge  of  the 
property  and  its  value,  are  avoided  for  gross  inadequacy  of  price  on 
slight  evidence  of  fraud  or  mistake,  when  such  relief  would  hardly 
be  granted  in  sales  between  private  citizens.  Turner  v.  Harvey, 
Jacobs  Rep.  169,  177.  But  this  is  not  a  case  of  that  character.  The 
books  and  papers  of  the  bank  were  in  the  possession  of  the  receiver, 
and  not  of  this  purchaser.  The  means  of  learning  the  action  of  the 
receiver  of  Allen  &  Co.  were  as  accessible  to  him  and  to  the  court  as 
to  the  appellant.  It  was  the  predecessor  in  office  of  the  appellee,  and 
not  the  appellant,  who  first  moved  the  court  to  sell  the  judgment.  He 
offered  it  for  sale  at  auction  in  the  year  1899,  t>ut  there  were  no  bid- 
ders to  take  it.  This  judgment  was  apparently  continually  for  sale 
from  that  date  until  October,  1902.  Then  the  appellant  offered  the 
receiver  $25  for  it,  but  he  filed  no  petition,  made  no  representation, 
and  took  no  action  to  induce  either  the  court  or  the  receiver  to  effect 
the  sale.  It  was  the  receiver  of  the  bank  who  made  every  move,  who 
secured  the  authority  of  the  Comptroller  and  of  the  court  to  accept 
the  bid,  and  who  made  the  sale ;  and  there  is  no  more  reason  why  he, 
or  the  court  for  which  he  was  acting,  should  be  relieved  from  the 
executed  contract  which  they  deliberately  made,  than  there  would  be 
that  a  private  individual  should  be  relieved  from  an  executed  sale  made 
under  similar  circumstances. 

When  a  bid  by  a  proposing  purchaser  is  reported  to  the  court  by 
a  receiver  or  master,  and  the  court,  by  its  order,  authorizes  the  officer 
to  accept  payment  of  the  price  offered  and  to  convey  the  property 
to  the  purchaser  and  he  does  so,  the  sale  is  complete,  no  further  order 
of  confirmation  is  essential  and  the  court  is  as  firmly  bound  in  law 
and  in  morals  as  any  private  citizen  would  be  by  the  executed  sale. 
The  result  is  that  when  the  receiver  filed  his  petition  to  rescind  the 
sale,  and  to  avoid  the  order  which  authorized  it,  Files  was  the  owner 
of  the  judgment,  the  court  was  the  owner  of  the  $25  which  the 
purchaser  had  paid  for  it,  the  sale  was  executed,  and  the  court  and 
its  receiver  had  no  higher  right  than  any  private  vendor  to  undo  their 
contract,  and  to  take  from  the  vendee  the  property  which  he  had  pur- 
chased. 

We  are  now  ready  to  consider  the  sufficiency  of  the  facts  alleged  in 
the  petition  to  warrant  the  order  from  which  this  appeal  is  taken, 
and  the  question  is,  what  facts  are  here  averred  which  would  entitle 
a  private  citizen  to  relief  of  this  nature  if  he  had  accepted  the  offer  of 
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the  appellant,  and  had  completed  the  sale  and  assignment  of  the  judg- 
ment under  the  circumstances  pleaded  in  the  petition?  The  general 
grounds  for  rescission  of  contracts  of  sale  are  fraud,  accident,  and 
mistake.  What  facts  are  stated  in  the  petition  to  establish  a  cause  of 
action  upon  any  of  these  grounds  ?  Counsel  for  the  receiver  seek  to 
sustain  the  order  below  on  the  ground  that  the  petition  shows  in- 
adequacy of  price  for  the  sale  of  the  judgment,  and  a  failure  of  the  ap- 
pellant to  impart  to  the  receiver  his  knowledge  of  the  existence  and 
value  of  the  collaterals  before  the  sale  was  effected,  and  for  no  other 
reason.  If  there  is  one  proposition  in  the  law  regarding  the  rescission 
of  contracts  and  the  cancellation  of  muniments  of  title  that  is  estab- 
lished beyond  doubt  or  cavil,  it  is  that  the  complainant  must  establish 
the  essential  facts  of  his  cause  of  action  with  clearness  and  certainty, 
to  entitle  him  to  any  relief.  Chicago,  St.  Paul,  M.  &  O.  Ry.  Co.  v. 
Belliwith,  83  Fed.  437,  440,  28  C.  C.  A.  358,  361,  362;  Maxwell  Land 
Grant  Case,  121  U.  S.  325,  381,  7  Sup.  Ct.  1015,  30  L.  Ed.  949;  Colo- 
rado Coal  Co.  v.  United  States,  123  U.  S.  307,  316,  8  Sup.  Ct.  131,  31 
L.  Ed.  182;  Rowland  v.  Blake,  97  U.  S.  624,  626,  24  L.  Ed.  1027; 
Pomeroy's  Eq.  Juris.  §  859. 

Does  this  petition  clearly  disclose  any  inadequacy  of  price?  It 
is  conceded  that  the  judgment  against  Kelso  was  in  itself  worthless, 
and  that  if  it  had  any  value  it  was  by  virtue  of  the  collaterals  pledged 
to  secure  it.  Therefore  the  assignment  of  the  collaterals  by  means 
of  the  assignment  of  the;  judgment  and  the  value  of  the  collaterals  are 
indispensable  facts  to  establish  the  inadequacy  of  price.  But  the  peti- 
tion avers  that  the  collaterals  were  in  the  "form  of  certificates  of  the 
receiver  of  Allen  &  Co. ;  that  they  were  a  part  of  the  estate  of  the 
bank;  that  they  "could  not  be  sold  or  assigned  except  by  authority 
of  the  Comptroller  of  the  Currency,  and  under  a  proper  order  of  a 
court  of  competent  jurisdiction ;  and  that,  so  far  as  plaintiff  can  learn, 
no  such  order  or  authority  was  had  or  received."  In  other  words,  the 
receiver  alleged  that  the  collaterals  never  passed  to  the  appellant  by 
the  assignment  of  the  judgment,  and,  if  we  take. him  at  his  word,  Files 
received  nothing  but  the  judgment  itself,  which  was  worthless,  and 
there  is  no  ground  for  avoiding  the  assignment.  It  is  not  probable 
that  this  averment  of  the  petition  can  be  ultimately  sustained.  But 
the  receiver  certainly  fails  to  make  it  clearly  appear  by  his  pleading 
that  the  certificates  passed  by  the  assignment,  when  he  alleges  that 
they  failed  to  pass,  and  the  sale  ought  not  to  be  rescinded  until  he  con- 
cludes to  which  horn  of  this  dilemma  he  will  cling. 

Moreover,  conceding  that  the  title  to  the  certificates  passed  to 
Files  by  the  assignment  of  the  judgment,  the  petition  fails  to  show 
that  these  certificates,  or  the  notes  which  they  represent,  had,  or  ever 
will  have,  any  greater  value  than  the  $25  which  the  appellant  paid 
for  them.  The  only  averments  upon  this  subject  are  that  the  cer- 
tificates are  evidence  of  claims  based  upon  the  collateral  notes  al- 
lowed against  the  insolvent  estate  of  Allen  &  Co.,  that  the  receiver 
does  not  know  their  amount,  and  "that  while  he  is  unable  to  learn  or 
state  the  exact  value  of  these  collateral  notes,  or  of  the  probable 
amounts  which  will  be  distributed  thereon  from  the  estate  of  Thomas 
H.  Allen  &  Company,  yet  he  is  led  to  believe  that  there  are  now 
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funds  to  be  distributed  amounting  to  about  $1,200,  and  that  there 
will  be  further  funds  to  be  distributed  to  the  probable  amount  of 
$2,000."  There  is  no  averment  of  the  number  or  the  names  of  the 
creditors  of  the  estate  of  Allen  &  Co.,  and  nothing  to  show  to  whom 
these  funds  are  to  be  distributed.  Counsel  argue  the  case  as  though 
the  petition  contained  an  allegation  that  there  would  probably  be 
$3,200  to  be  paid  upon  the  collateral  notes  or  certificates,  but  the 
only  statement  upon  this  subject  in  the  petition  is  quoted  above. 
The  allegation  is  that  the  petitioner  cannot  learn  or  state  the  probable 
amount  that  will  be  distributed  from  the  estate  of  Allen  &  Co.  upon 
the  collateral  notes,  but  that  the  amount  of  funds  now  in  that  estate 
to  be  distributed  is  $1,200,  and  that  there  will  probably  be  $2,000  more 
to  be  distributed.  The  natural  and  rational  reading  and  meaning 
of  the  averment  is  that  he  cannot  learn  the  probable  amount  to  be 
distributed  on  the  collaterals,  but  that  the  probable  amount  to  be 
distributed  to  all  the  creditors  of  Allen  &  Co.,  will  be  $3,200.  As  the 
petition  contains  no  allegation  of  the  amount  of  the  collaterals  or  of 
the  amount  of  the  indebtedness  of  Allen  &  Co.,  it  furnishes  no  data 
from  which  the  value  of  the  collaterals,  or  the  probable  amount  that 
will  be  received  thereon,  can  be  deduced.  And  even  if  the  paragraph 
of  the  petition  which  has  been  quoted  is  susceptible  of  the  interpreta- 
tion that  there  will  probably  be  $3,200  for  distribution  on  the  collateral 
notes,  that  construction  is  a  strained  and  doubtful  one,  and  the  aver- 
ment is  altogether  too  ambiguous  and  uncertain  upon  which  to  found 
a  decree  or  an  order  to  deprive  a  citizen  of  his  property. 

Moreover,  if  the  petition  clearly  stated  that  $3,200  would  probably 
be  paid  upon  the  collaterals  by  the  estate  of  Allen  &  Co.,  this  aver- 
ment would  not  have  shown  any  gross  inadequacy  of  price.  An  aver- 
ment that  an  amount  will  probably  be  realized  from  a  credit  at  some 
future  time  is  not  an  averment  that  the  credit  is  or  ever  was  of  a 
value  equal  to  that  amount.  The  indefinite  and  unlimited  future 
and  the  chances  inhering  in  the  probability  must  be  discounted  to 
learn  the  present  or  past  value  of  the  security,  and  as  there  is  no 
averment  in  this  petition  of  the  time  in  the  future  when  the  $3,200 
will  probably  be  paid,  or  of  the  facts  which  condition  the  probability 
of  its  payment,  the  statement  of  its  probable  payment  would  be  too 
indefinite  and  uncertain  from  which  to  deduce  the  conclusion  that 
there  was  any  shocking  inadequacy  of  price  in  the  $25  which  was 
paid  for  it.  And  inadequacy  of  price,  unless  it  is  so  great  as  to  shock 
the  conscience,  or  unless  there  are  additional  circumstances  of  un- 
fairness, furnishes  no  ground  for  the  rescission  of  a  sale,  or  for  the 
cancellation  of  the  order  upon  which  it  rests.  Graffam  v.  Burgess, 
117  U.  S.  180,  192,  6  Sup.  Ct.  686,  29  L.  Ed.  839;  Livingston  v. 
Byrne,  n  Johns.  555,  566;  Eberhardt  v.  Gilchrist,  11  N.  J.  Eq.  167, 
170;  Marlatt  v.  Warwick,  18  N.  J.  Eq.  108,  no,  in;  Kloepping  v. 
Stellmacher,  21  N.  J.  Eq.  328,  329;  Carson's  Sale,  6  Watts,  140,  147; 
House  v.  Walker,  4  Md.  Ch.  62,  63;  White  v.  Floyd,  Speer,  Eq.  351, 
355 ;  Hart  v.  Bleight,  3  T.  B.  Mon.  273 ;  Tripp  v.  Cook,  26  Wend.  143, 
149;   Collier  v.  Whipple,  13  Wend.  224,  235. 

Counsel,  however,  insist  that  the  petitioner  was  entitled  to  the  re- 
scission because  his  petition  contains  allegations  that  the  vendee  was 
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aware  of  the  existence  and  of  the  value  of  the  collaterals,  and  failed 
to  impart  his  information  to  the  receiver  before  the  sale.  There  are 
two  answers  to  this  contention : 

First.  The  failure  of  the  petitioner  to  clearly  aver  the  value  of 
the  collaterals  deprives  his  allegations  that  Files  knew  and  failed  to 
state  their  existence  and  value  of  all  effect,  for,  if  the  collaterals  had 
no  value,  or  but  little  value,  their  existence  and  their  value  were  im- 
material, and  a  statement  of  these  facts  would  have  been  of  no  benefit 
to  the  receiver. 

Second.  A  suppression  or  concealment  of  facts  forms  no  ground 
for  rescission  or  for  the  cancellation  of  a  muniment  of  title  unless  it 
is  a  violation  of  some  duty,  and  hence  some  kind  of  a  fraud.     If  any 
duty  to  communicate  this  information  had  been  imposed  upon  the 
appellant,  either  at  law  or  in  equity,  his  silence  might  have  been  fatal 
to  his  purchase.     But  he  occupied  no  fiduciary  relation  to  the  receiver 
or  to  the  court.    They  asked  him  no  questions.     He  owed  them  no 
duty  to  speak.    A  vendor  is  presumed  to  have  special  knowledge  of 
his  own  property,  and  the  duty  to  inform  a  purchaser  of  latent  de- 
fects in  it  sometimes  rests  upon  him.     But  the  appellant  was  a  vendee. 
No  such  duty  rests  upon  a  buyer  because  he  has  the  right  to  pre- 
sume that  a  vendor  knows  his  own  property,  its  title,  its  character, 
and  its  value,  and  hence  he  may  safely  buy  it  in  silence  at  any  price 
which  the  vendor  is  willing  to  accept.     It  is  not  the  duty  of  a  pur- 
chaser to  communicate  to  his  vendor  information  of  which  the  vendor 
is  ignorant  relative  to  the  character  or  value  of  the  property  which 
he  is  buying,  and  a  failure  to  do  so  furnishes  no  ground  for  rescind- 
ing a  sale,  or  for  canceling  an  order  of  court  which  authorizes  it. 
Fox  v.   Mackreth,  2  Brown's  Ch.  Rep.  319,  333,  334;    Turner  v. 
Harvey,  Jacob's  Rep.  167,  177;  Laidlaw  v.  Organ,  2  Wheat.  178,  194, 
4  L.  Ed.  214;    Neill  v.  Shamburg,  158  Pa.  263,  270,  27  Atl.  992; 
Blydenburgh  v.  Welsh,  Baldw.  331,  337,  Fed.  Cas.  No.  1,583;  Moses 
v.  Katzenberger  &  Sons,  84  Ala.  95,  98,  4  South.  237 ;  Kohl  v.  Lind- 
,ey»  39  IU-  *95>  201,  89  Am.  Dec.  294.    The  illustration  and  statement 
of  this  rule,  which  has  been  quoted  and  approved  in  the  text-books  and 
decisions  in  England  and  America  for  more  than  a  century,  was  made 
by  Lord  Chancellor  Thurlow  in  1788,  in  Fox  v.  Mackreth,  supra,  in 
these  words: 

"Suppose,  for  Instance,  that  A.,  knowing  there  to  be  a  mine  In  the  estate 
of  B.,  of  which  he  knew  B.  was  Ignorant,  should  enter  into  a  contract  to 
purchase  the  estate  of  B.  for  the  price  of  the  estate,  without  considering  the 
mine;  could  the  court  set  it  aside?  Why  not,  since  B.  was  not  apprised  of 
the  mine,  and  A.  was?  Because  B.,  as  the  buyer,  was  not  obliged,  from  the 
nature  of  the  contract,  to  make  the  discovery.  It  is  therefore  essentially 
necessary,  in  order  to  set  aside  the  transaction,  not  only  that  a  great  ad- 
vantage should  be  taken,  but  It  must  arise  from  some  obligation  in  the  party 
to  make  the  discovery.  The  court  will  not  correct  a  contract  merely  because 
a  man  of  nice  honor  would  not  have  entered  into  it.  It  must  fall  within 
some  definition  of  fraud.  The  role  must  be  drawn  so  as  not  to  affect  the 
general  transactions  of  mankind." 

The  case  made  by  the  petition  in  hand  does  not  fall  within  any  defi- 
nition of  fraud.  The  purchaser  owed  the  receiver  and  the  court  no 
duty  to  speak.     His  silence  was  no  wrong,  and  it  furnishes  no  basis 


Digitized  by  VjOOQ  IC 


412  59  C.  C.  A.  REPORTS. 

for  a  rescission  of  the  sale,  or  for  the  avoidance  of  the  order  of  the 
court  which  directed  it.  The  petition  stated  no  cause  of  action,  and 
the  demurrer  to  it  should  have  been  sustained. 

Not  only  this,  but,  if  the  demurrer  was  properly  overruled,  the  ap- 
pellant should  have  been  permitted  to  answer  the  petition.  This  is 
a  proceeding  in  equity.  The  petition  is  in  effect  a  bill  in  equity  to  re- 
scind a  sale  and  to  cancel  a  muniment  of  title.  The  relief  which  was 
granted  deprived  a  citizen  of  his  property.  If  the  proceeding  did 
not  fall  directly  under  the  rules  and  practice  in  equity,  it  was  so  anal- 
ogous to  a  suit  in  equity  that  no  radical  departure  from  that  practice 
should  have  been  permitted.  The  thirty-fourth  rule  in  equity  pro- 
vides that : 

"Upon  the  overruling  of  any  plea  or  demurrer  the  defendant  shall  be 
assigned  to  answer  the  bill  or  so  much  thereof  as  is  covered  by  the  plea  or 
demurrer  on  the  next  succeeding  rule  day  or  at  such  other  period  as  con- 
sistently with  Justice  or  the  rights  of  the  defendants  the  same  can  in  the 
judgment  of  the  court  be  reasonably  done." 

This  is  a  just  and  reasonable  rule.  It  gives  to  a  defendant  the  op- 
portunity and  confers  upon  him  the  right  to  answer  the  averments  of 
his  adversary  after  he  has  unsuccessfully  challenged  their  legal  suf- 
ficiency. Bates  on  Federal  Equity  Procedure,  §  215;  United  States 
v.  Dalles  Military  Road  Co.,  140  U.  S.  599,  616,  11  Sup.  Ct.  988,  35 
L.  Ed.  560;  Wooster  v.  Blake  (C.  C.)  7  Fed.  816;  McVeagh  v.  Den- 
ver City  Waterworks  Co.,  85  Fed.  74,  29  C.  C.  A.  33 ;  Zimmerman  v. 
So  Relle,  25  C.  C.  A.  518,  522,  80  Fed.  417,  421. 

The  order  below  is  reversed,  and  the  case  is  remanded  to  the  Circuit 
Court,  with  instructions  to  sustain  the  demurrer,  to  allow  the  receiver 
to  amend  his  petition  in  accordance  with -the  provisions  of  rule  35 
in  equity,  and  to  take  further  proceedings  not  inconsistent  with  the 
views  expressed  in  this  opinion. 


(123  Fed.  477.) 

HILLS  BROS.  00.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

No.  139. 

1.  Customs  Duties—Classification— Halved  Lemons  in  Brine. 

Halved  lemons  in  brine  are  "fruits  in  brine,"  within  paragraph  559 
in  the  free  list  of  the  tariff  act  of  1897,  Act  July  24,  1897,  c.  11,  Schedules 
G,  N,  30  Stat  172,  198  [U.  S.  Comp.  St.  1901,  pp.  1651,  16831,  and  not 
dutiable  as  lemon  peel  preserved,  under  paragraph  267,  notwithstanding 
the  brine  renders  the  pulp  inedible,  and  the  only  value  is  in  the  peel. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  113  Fed.  857. 

Albert  Comstock,  for  appellant. 

D.  Frank  Lloyd,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.     The  importations  in  controversy  are 
halved  lemons  in  brine,  the  lemons  having  been  cut  in  two  and  im- 
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mersed  in  brine  for  the  purpose  of  arresting  decay  during  transporta- 
tion. The  effect  of  the  brine,  however,  does  not  altogether  prevent 
the  decay  of  the  pulp.  When  they  arrive  more  or  less  of  it  has  been 
lost,  depending  upon  the  length  of  the  voyage,  and,  being  permeated 
by  the  brine,  the  fruity  part  is  inedible.  The  question  presented  by 
this  appeal  is  whether  such  importations  are  to  be  classified  under  para- 
graph 267,  paragraph  559,  or  paragraph  627,  Tariff  Act,  July  24,  1897, 
c.  11,  Schedules  G,  N,  30  Stat.  172,  198,  200  [U.  S.  Comp.  St.  1901, 
pp.  1651,  1683,  1686].     Paragraph  267  reads  as  follows: 

"Par.  267.  Orange  peel  or  lemon  peel,  preserved,  candied,  or  dried,  and 
cocoanut  meat  or  copra  desiccated,  shredded,  cut  or  similarly  prepared,  two 
cents  per  pound;  citron  or  citron  peel,  preserved,  candied  or  dried,  four  cents 
per  pound." 

Paragraphs  559  and  627  are  provisions  of  the  free  list,  and  read  as 
follows : 

"Par.  559.  Fruits,  or  berries,  green,  ripe  or  dried  and  fruits  in  brine,  not 
specially  provided  for  in  this  act" 

"Par.  627.  Orange  and  lemon  peel,  not  preserved,  candled  or  dried." 

Lemons  unhalved,  immersed  in  brine,  clearly  would  not  be  lemon 
peel  preserved,  even  when  decayed  and  inedible.  Even  if  more  or  less 
decayed  and  inedible,  they  would  aptly  come  under  the  designation  of 
paragraph  559,  and  answer  to  the  description  of  "fruits  in  brine." 
This  would  be  so  none  the  less,  although  they  might  be  very  poor  fruit 
and  of  no  value  aside  from  the  peel. 

The  court  below  held  the  importations  dutiable  as  lemon  peel  upon 
the  theory  that  when  they  arrived  in  this  country  they  were  useless  as 
fruit.  The  judge  said :  "That  which  makes  the  lemon  a  fruit  is  gone, 
and  nothing  is  left  to  be  utilized  but  the  lemon  peel."  This  might  be 
sound  reasoning  if  the  peel  were  not  a  part  of  the  fruit.  It  is  not  ordi- 
narily the  valuable  part,  but  it  is  as  much  a  part  of  the  fruit  as  the 
shell  is  the  part  of  a  nut.  In  United  States  v.  Nordlinger,  121  Fed. 
690,  this  court  recently  decided  that  citron  rind  prepared  by  cutting 
the  citron  in  halves  and  removing  the  pulp  was  a  fruit  within  the  defini- 
tion of  "fruits,  green,  ripe  or  dried,"  under  paragraph  704  of  the  free 
list  of  the  tariff  act  of  March  3,  1883,  c.  121  (22  Stat.  519). 

The  suggestion  that  halved  lemons  in  brine  are  imported  merely  for 
use  as  lemon  peel,  and  are  prepared  in  the  form  adopted  by  the  im- 
porters to  evade  the  duty  on  preserved  lemon  peel,  has  no  force. 
As  the  court  said  in  Merritt  v.  Welsh,  104  U.  S.  701,  26  L.  Ed.  898 : 

"Suppose  this  is  true;  has  not  a  manufacturer  a  right  to  make  his  goods 
as  he  pleases?  *  *  *  Even  if  the  duties  are  affected,  there  is  a  plain 
remedy.  Congress  can  always  adopt  such  laws  and  regulations  as  it  may 
deem  expedient  for  protecting  the  Interests  of  the  government." 

It  is  questionable  whether  lemon  peel  immersed  in  brine  is  "pre- 
served" in  a  commercial  sense  or  within  the  meaning  of  paragraph  267, 
but,  on  the  view  we  take  of  the  case,  it  is  unnecessary  to  decide  the 
point. 

The  decision  of  the  Circuit  Court  is  reversed. 
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(123  EM.  650.) 

SUPREME  COUNCIL  A.  L.  H.  T.  BLACK. 

(Circuit  Court  of  Appeals,  Third  Circuit    Jane  16,  1903.) 

Nos.  27,  2a 

1.  Benefit  Life  Insurance— Repudiation   of  Contract  bt  Association— 
Right  of  Member  to  Rescind  and  Recoveh  Payments. 

Where  an  incorporated  fraternal  benefit  association  which  has  entered 
into  insurance  contracts  with  its  members,  without  legal  right  renounces 
such  contracts  by  the  adoption  of  a  by-law  arbitrarily  reducing  the  amount 
payable  on  the  same  below  that  which  it  contracted  to  pay,  and  by  put- 
ting such  by-law  into  effect  by  making  assessments  on  the  new  basis 
and  notifying  members  of  the  reduction,  a  member  who  has  performed 
the  contract  on  his  part,  and  who  has  not  consented  to  such  reduction, 
may  at  his  election  treat  the  contract  as  rescinded,  and  sue  at  once  to 
recover  the  amounts  he  has  paid  thereon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastera 
District  of  Pennsylvania. 

For  opinion  below,  see  120  Fed.  580. 

Frank  P.  Prichard,  for  plaintiff  in  error. 

George  Henderson  and  Charles  H.  Sayre,  for  defendant  in  error. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  BUFFING- 
TON,  District  Judge, 

ACHESON,  Circuit  Judge.  Hugh  W.  Black,  having  become  a 
member  of  Royal  Oak  Council  American  Legion  of  Honor,  received 
from  the  Supreme  Council  American  Legion  of  Honor,  a  corporation 
existing  under  the  laws  of  the  state  of  Massachusetts,  a  benefit  cer- 
tificate, dated  March  31,  1888,  showing  the  contract  between  him 
and  the  Supreme  Council  American  Legion  of  Honor,  and  whereby 
the  latter  agreed  to  pay  to  Margaret  A.  Black,  the  wife  of  Hugh  W. 
Black,  $5,000  upon  satisfactory  proof  of  his  death,  subject  to  certain 
specified  conditions. 

Black  paid  all  the  assessments  (amounting  to  the  sum  of  $3,692.40) 
called  for  under  the  contract,  and  otherwise  complied  with  its  terms, 
until  the  corporation,  without  his  consent,  in  August,  1900,  adopted, 
and  on  October  1,  1900,  proceeded  to  put  into  effect,  an  amendment 
to  its  by-laws,  providing  as  follows : 

"Two  thousand  dollars  shall  be  the  highest  amount  paid  by  the  Order  on 
the  death  of  a  member,  upon  any  benefit  certificate  heretofore  or  hereafter 
issued." 

On  October  1,  1900,  Black  was  officially  notified  in  writing  that  an 
assessment  (based  upon  the  amended  by-law)  had  been  called,  the 
notice  on  its  face  containing  this  memorandum :  "Policy,  two  thou- 
sand dollars."  By  letter  of  October  31,  1900,  Black  gave  the  corpo- 
ration the  following  notice : 

"I  therefore  notify  you  that  as  the  amendment  Is  illegal  and  violates  the 
contract  made  by  the  Order  with  me  and  was  made  without  my  consent,  I 
decline,  for  these  reasons,  to  pay  the  assessment  above  mentioned;  and  shall 
consider  that  there  has  been  a  breach  of  the  contract  of  insurance  on  the 
part  of  the  Order." 
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On  March  28,  1901,  Black  brought  this  action  in  the  Circuit  Court 
against  the  Supreme  Council  American  Legion  of  Honor  to  recover 
the  amount  of  the  assessments  paid  by  him  to  the  defendant,  with 
interest.  Pursuant  to  a  stipulation,  the  case  was  tried  by  the  court, 
and  the  finding  was  in  favor  of  the  plaintiff  for  the  moneys  Black 
had  paid  to  the  defendant  under  the  contract,  with  interest  from  the 
date  of  suit ;  and,  accordingly,  judgment  was  entered  for  the  plaintiff 
for  $4,053.03. 

The  counsel  for  the  plaintiff  in  error  in  their  brief  assume  that  the 
assignments  of  error  practically  raise  two  questions,"  which  they 
state  thus: 

"First  Did  the  passage  of  the  by-law  of  1900,  which  under  the  decisions 
of  this  court  was  a  void  and  unreasonable  by-law  and  not  binding  on  the 
members,  constitute  such  an  anticipatory  breach  of  the  plaintiff's  contract 
that  he  could  for  that  cause  alone  sue  for  money  damages  as  upon  a  broken 
contract? 

"Second.  If  the  passage  of  the  by-law  of  1900  was  such  an  anticipatory 
breach,  was  the  plaintiff  entitled  to  recover  as  damages  therefor,  not  the 
value  of  the  contract  or  the  loss  to  plaintiff  at  the  time  of  breach,  but  the 
consideration  paid  by  plaintiff  as  if  paid  under  a  contract  void  ab  initio?" 

Before  proceeding  to  a  discussion  of  the  law  of  the  case,  certain 
facts  disclosed  by  this  record  are  to  be  noted.  More  was  done  here 
than  the  mere  passage  of  the  amended  by-law  of  1900.  The  corpora- 
tion put  the  amended  by-law  into  operation.  Calls  for  assessments 
were  made  upon  the  new  basis.  The  official  notification  to  Black 
treated  his  insurance  as  reduced  from  $5,000  to  $2,000.  Black  had 
received  no  "sick  or  disability  benefits."  No  payment  of  any  nature 
had  been  made  by  the  corporation  on  its  certificate.  Black  had  re- 
ceived nothing  of  value.  The  partial  performance  of  the  contract 
had  been  altogether  on  his  part,  to  wit,  the  payment  by  him  to  the 
corporation  of  assessments  as  called.  The  defendant  was  incorpo- 
rated for  the  purpose,  inter  alia,  of  establishing  "a  benefit  fund  from 
which,  on  the  satisfactory  evidence  of  the  death  of  a  member  of  the 
order,  who  has  complied  with  all  its  lawful  requirements,  a  sum  not 
exceeding  five  thousand  dollars  shall  be  paid  to  the  family,  orphans, 
or  dependents,  as  the  member  may  direct."  In  addition  to  such 
"benefit  fund,"  the  defendant,  by  the  statutes  of  Massachusetts,  was 
authorized  to  "create,  collect,  maintain,  disburse  and  apply  an  emer- 
gency fund  in  accordance  with  its  by-laws,"  to  be  "invested  in  securi- 
ties in  which  insurance  companies  are  allowed  by  law  to  invest  their 
capital."  On  October  I,  1900,  the  date  when  the  defendant's  amend- 
ed by-law  was  put  into  effect,  the  defendant's  emergency  fund  amount- 
ed to  the  sum  of  $414,937.21.  The  defendant  corporation,  it  will  be 
perceived,  carried  on  the  business  of  a  fraternal  insurance  society, 
and  it  had  large  assets  for  its  general  purposes. 

Now,  as  was  pointed  out  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  Supreme  Council  American  Legion  of  Honor  v. 
Orcutt,  119  Fed.*  682,  686,1  when  this  incorporated  beneficial  associa- 
tion "enters  into  contract  relations  with  its  members,  it  assumes 
obligations  which  become  subject  to  the  rules  and  principles  which 
govern  contracts  in  general."  Let  us  then  turn  to  the  decisions  here 
apposite. 

1  56  C.  C.  A.  294. 
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In  Roehm  v.  Horst,  178  U.  S.  1,  13,  20  Sup.  Ct.  780,  44  L.  Ed. 
953»  the  Supreme  Court  of  the  United  States,  upon  a  review  of  the 
cases,  American  and  English,  relating  to  anticipatory  breaches  of  an 
executory  contract  by  a  refusal  on  the  part  of  one  party  to  it  to  per- 
form it,  approved  as  reasonable  the  rule  laid  down  in  Hochster  v. 
De  La  Tour,  2  El.  &  Bl.  678,  namely,  that  a  party  to  an  executory 
agreement  may,  before  the  time  for  executing  it,  break  the  agree- 
ment either  by  disabling  himself  from  fulfilling  it  or  by  renouncing 
the  contract,  and  that  an  action  will  lie  for  such  breach  before  the 
time  for  the  fulfillment  of  the  agreement.  In  delivering  the  opinion 
of  the  Supreme  Court,  Chief  Justice  Fuller  quoted  with  approval 
what  was  said  in  Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div.  460,  467, 
by  Lord  Esher,  Master  of  the  Rolls,  who  put  the  principle  thus : 

"When  one  party  assumes  to  renounce  the  contract,  that  is,  by  anticipation 
refuses  to  perform  it,  he  thereby,  so  far  as  be  is  concerned,  declares  his  in- 
tention then  and  there  to  rescind  the  contract  Such  a  renunciation  does 
not  of  course  amount  to  a  rescission  of  the  contract  because  one  party  to  a 
contract  cannot  by  himself  rescind  it;  but  by  wrongfully  making  such  a  re- 
nunciation of  the  contract  he  entitles  the  other  party,  if  he  pleases,  to  agree 
to  the  contract  being  put  an  end  to,  subject  to  the  retention  by  him  of  his 
right  to  bring  an  action  in  respect  of  such  wrongful  rescission.  The  other 
party  may  adopt  such  renunciation  of  the  contract  by  so  acting  upon  it  as 
to  declare  that  he  too  treats  the  contract  as  at  an  end,  except  for  the  purpose 
of  bringing  an  action  upon  it  for  the  damages  sustained  by  him  In  conse- 
quence of  such  renunciation." 

We  see  no  reason  why  this  principle  is  not  applicable  to  the  present 
case.  The  renunciation  by  the  defendant  of  its  insurance  contract 
was  most  clearly  manifested,  first,  by  the  adoption  of  the  amended  by- 
law, and  then  by  its  subsequent  course  of  conduct  in  putting  the 
amended  by-law  into  effect  and  undertaking  to  reduce  Black  s  in- 
surance. To  escape  the  consequences  of  its  deliberate  and  unequiv- 
ocal repudiation  of  the  contract,  the  defendant,  when  sued  by  Black, 
cannot  be  heard  to  assert  its  inability  to  annul  the  contract.  Roehm 
v.  Horst,  supra ;  Moorhead  v.  Fry,  24  Pa.  37.  In  the  latter  case  the 
court  said : 

"It  wUl  not  do  to  aver  the  inability  of  Nelson  to  set  aside  the  contract  as 
a  reason  why  the  attempt  to  do  so  will  not  authorize  Fry  to  treat  it  as 
rescinded  and  recover  for  his  labor  upon  a  quantum  meruit." 

In  Ballou  et  al.  v.  Billings,  136  Mass.  307,  309,  it  was  held  that  if 
one  party  to  a  contract,  which  has  been  partly  performed  by  payment 
of  money  by  the  other  party,  totally  repudiates  it  when  the  other  party 
is  not  in  default,  the  latter  may  rescind  the  contract,  and  maintain  an 
action  to  recover  back  the  money  paid  by  him.  The  court  there 
pointed  out  that  the  defendants  derived  their  right  to  keep  the  money 
only  from  the  contract  which  they  had  repudiated,  and  added : 

"Rescission,  or  avoidance  properly  so  called,  annihilates  the  contract,  and 
puts  the  parties  ia  the  same  position  as  if  it  had  never  existed." 

The  defendant  in  the  case  before  us  having  wrongfully  renounced 
its  contract,  we  think  that,  upon  principle  as  well  as  upon  authority, 
Black  had  the  option  to  treat  the  contract  as  rescinded,  and  the  right 
to  sue  immediately  to  recover  back  the  moneys  he  had  paid  on  the 
faith  of  the  contract. 
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The  following  passage  from  Niblack  on  Beneficial  Societies,  p.  522 
(2d  Ed.)  is  well  sustained  by  decisions  of  the  courts : 

"Sec.  280.  When  a  mutual  benefit  society  has  refused  to  receive  from  the 
member  the  amount  of  the  assessment  on  his  certificate,  basing  such  refusal 
on  the  ground  that  the  rights  of  the  member  had  been  forfeited  by  the  non- 
payment of  the  assessment  at  the  time  stipulated  for  its  payment,  the  mem- 
ber, If  the  refusal  is  wrongful,  has  an  election  of  remedies.  He  may,  if  it 
be  practicable  under  the  plan  of  paying  assessments,  tender  the  assessments 
as  they  become  due  until  the  certificate  is  payable,  and  then  his  beneficiary 
may  recover  the  amount  provided  for  therein  in  an  action  on  the  contract. 
He  may,  in  an  action  for  the  rescission  of  the  contract,  recover  back  the  as- 
sessments paid,  with  interest;  or  he  may  maintain  an  action  to  obtain  a  de- 
cree ordering  that  the  certificate  be  continued  in  force  and  recognized  as  valid 
by  the  society." 

In  Fawcett  v.  Iron  Hall,  64  Conn.  170,  192,  29  Atl.  614,  621,  24 
L.  R.  A.  815,  the  court  said: 

4*The  performance  on  its  part  of  the  contract  of  the  order  with  the  certificate 
holders  having,  by  its  fault,  become  impossible,  each  of  these  had  the  right 
to  elect  whether  to  treat  the  contract  as  rescinded  and  demand  a  return  of 
what  he  had  paid  in  on  it,  or  to  treat  it  as  in  force  and  claim  the  damage 
resulting  to  him  from  the  corporation  having  put  itself  In  a  condition  incom- 
patible with  the  fulfillment  of  its  engagements." 

In  Ellis  v.  Alta  Friendly  Society,  16  Pa.  Super.  Ct.  607,  it  was  de- 
clared that  where  a  person  has  been  wrongfully  excluded  from  mem- 
bership in  a  beneficial  association  he  has  an  election  of  remedies,  and 
that  if  no  benefits  have  been  received  he  may  treat  the  contract  as 
rescinded,  and  sue  to  recover  back  the  money  paid  under  it. 

In  People's  Mutual  Insurance  Fund  v.  Bricken,  92  Ky.  297, 17  S.  W. 
625,  the  court  said : 

"The  appellees  declining  to  surrender  their  certificates  for  new  insurance 
or  to  seU  them,  or  to  pay  the  assessments  under  the  endowment  system, 
their  membership  was  declared  forfeited.  They  brought  these  actions  to  re- 
scind their  contract  with  the  appellant,  and  to  recover  back  the  dues  paid 
by  them.  It  seems  to  us  that  their  cause  is  just  They  had  binding  con- 
tracts with  the  appellant,  which  the  appellant  had  no  power  to  change  or 
abandon  without  their  consent." 

It  was  accordingly  held  that  there  was  a  breach  of  contract  on 
the  part  of  the  corporation,  which  absolved  the  appellees  from  all 
obligation  on  their  certificates,  and  entitled  them  to  recover  back  the 
consideration  they  had  paid  thereon. 

According  to  the  clear  weight  of  authority,  if  an  insurance  company 
wrongfully  cancels  a  policy,  or  otherwise  wrongfully  renounces  the 
contract,  the  insured  may,  at  his  election,  treat  the  contract  as  rescind- 
ed, and  recover  back  all  the  premiums  he  has  paid.  Braswell  v.  The 
American  Life  Insurance  Co.,  75  N.  C.  8;  McKee  v.  Phoenix  Life 
Insurance  Co.,  28  Mo.  383,  75  Am.  Dec.  129;  McCall  v.  Same,  9  W. 
Va.  237,  27  Am.  Rep.  558 ;  True  v.  Bankers'  Life  Association,  78  Wis. 
267,  47  N.  W.  520;  Van  Werden  v.  Assurance  Society,  99  Iowa, 
621,  68  N.  W.  892;  The  Union  Central  Life  Insurance  Co.  v.  Pottkor, 
33  Ohio,  459,  466,  31  Am.  Rep.  555. 

In  the  latter  case  the  Supreme  Court  of  Ohio,  after  citing  authorities 
to  sustain  its  ruling,  said : 
59  C.O.A.— 27 
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"And  upon  principle  how  stands  the  case?  The  plaintiff  in  error,  by  an 
act  willfully  wrongful,  has  declared  its  liability  as  an  insurer  terminated 
by  a  forfeiture  of  the  policy,  and  refuses  any  longer  to  carry  the  risk  assumed 
by  the  terms  of  its  contract  And  this  it  does  before  any  loss  has  arisen  to 
itself,  or  any  benefit  has  been  derived  from  the  risk  to  the  insured.  The 
partial  performance  of  the  contract  has  been  wholly  on  the  part  of  the  in- 
sured, and  has  consisted  only  in  the  payment  of  premiums.  They  have,  so 
far,  received  nothing  of  value  from  the  company  which  It  might  be  against 
equity  or  good  conscience  to  retain.  They  are  in  no  better  condition  than 
they  would  be  if  no  policy  had  been  issued.  If  the  company  receives  no 
compensation  for  the  risk  which  it  carried  for  several  years,  this  result  is 
attributable  only  to  its  own  willful  default." 

The  established  rule  in  Pennsylvania  is  in  harmony  with  the  fore- 
going decisions.  American  Life  Insurance  Co.  v.  McAden,  109  Pa. 
399;  1  Atl.  256;  Kerns  v.  Prudential  Insurance  Co.,  11  Pa.  Super.  Ct. 
209.  In  the  former  of  these  cases  the  insurance  company,  without 
justification,  having  declared  the  policy  forfeited,  the  Supreme  Court 
of  the  state  held  that  the  insured  had  the  right  to  rescind  the  contract 
and  recover  back  the  premiums  paid,  with  interest  from  date  of  de- 
mand.   And  the  court  said : 

"In  the  case  at  bar,  the  rights  of  the  parties  under  the  contract  of  insur- 
ance had  attached,  but  the  plaintiffs  had  never  received  any  actual  benefit 
from  it  They  may  in  some  sense,  perhaps,  be  said  to  have  enjoyed  the 
protection  which  the  policy  afforded  in  the  event  of  the  husband's  death, 
but,  as  that  event  did  not  occur,  the  policy  has  as  yet  been  of  no  appreciable 
actual  advantage  to  the  plaintiffs,  and  no  real  disadvantage  to  the  defend- 
ant. The  parties,  for  anything  that  appears,  upon  the  plaintiffs'  recovery, 
are  placed  precisely  in  the  same  situation  they  were  in  before  the  contract 
was  made;  for  although  the  company  carried  the  risk,  and  the  plaintiff, 
Mary  F.  McAden,  at  all  times  during  the  continuance  of  the  contract,  upon 
the  happening  of  the  event  provided  against,  was  entitled  to  the  indemnity 
it  secured,  yet  the  company  has  paid  nothing  and  the  plaintiff  has  received 
nothing.  As  in  the  case  of  any  other  contract,  the  parties  were  each  entitled, 
during  its  continuance,  according  to  its  terms." 

We  agree  with  the  court  below  that  the  judgment  in  the  case  of 
Lovell  v.  St.  Louis  Mutual  Life  Insurance  Co.  et  al.,  in  U.  S.  264, 
4  Sup.  Ct.  390,  28  L.  Ed.  423,  is  not  in  conflict  with  the  decisions  of 
the  courts  of  Pennsylvania  hereinbefore  cited.  The  facts  in  Lovelies 
Case  were  peculiar  and  complicated.  It  is,  however,  enough  to  say 
that,  in  the  exercise  of  a  right  which  the  policy  gave  him,  Lovell  had 
surrendered  his  policy  for  the  purpose  of  having  it  exchanged  for  a 
paid-up  policy.  But  both  he,  and  the  company's  agent  to  whom  he 
delivered  the  policy  to  be  transmitted  to  the  home  office,  acted  under 
a  mutual  mistake  as  to  what  Lovell  was  entitled  to  receive  in  exchange. 
The  court,  however,  held  that  the  company  was  chargeable  with 
notice  of  the  understanding  upon  which  the  surrender  had  been  made 
to  its  agent,  and  if  it  did  not  agree  thereto  the  company  should  have 
notified  Lovell.  The  court,  then,  holding  that  Lovell  was  in  no  de- 
fault, and  had  forfeited  none  of  his  rights  under  the  policy,  decided 
that  "the  amount  to  which  the  complainant  is  entitled  is  what  is  called 
and  known  in  the  life  insurance  business  as  the  value  of  his  policy 
at  the  time  it  was  surrendered,  with  interest,  less  the  amount  of  his 
premium  note,  which  should  be  surrendered  and  canceled."  The  bill 
there  was  not  in  disaffirmance  of  the  contract,  as  is  the  suit  here. 
Moreover,  not  only  do  the  two  cases  differ  in  their  facts,  but  Black's 
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benefit  certificate,  so  far  as  appears,  had  no  surrender  value  whatever. 
We  are  of  opinion  that  this  case  was  rightly  decided  by  the  Circuit 
Court,  and,  finding  no  error  in  the  record,  the  judgment  is  affirmed. 


(123  Fed.  655.) 

BALTIMORE  &  L.  RY.  CO.  v.  STEEL  RAIL  SUPPLY  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  22,  1903. 

No.  11. 

1.  Sale— Contract  for  Delivery  on  Board  Cars— Responsibility  for  De- 

lay in  Furnishing  Cars. 

Plaintiff  sold  to  defendant  the  old  rails  to  be  taken  up  from  its  rail- 
road, to  be  shipped  as  soon  as  the  new  rails  were  laid,  "delivered  f.  o.  b. 
Pennsylvania  Railroad  cars  Baltimore  and  Lehigh  Junction."  Two  ship- 
ping orders  were  given  by  defendant,  covering  part  of  the  rails.  The 
first  was  promptly  filled,  and,  on  receipt  of  the  second,  cars  were  at 
once  ordered  and  were  loaded  as  fast  as  received,  but  there  was  a  de- 
lay on  the  part  of  the  railroad  company  in  furnishing  the  cars,  of  which 
fact  defendant  was  advised.  Held,  that  under  the  contract  plaintiff  was 
not  bound  to  furnish  the  cars  nor  responsible  for  the  delay,  and,  it 
being  shown  that  it  did  all  in  its  power  to  obtain  the  cars  promptly,  that 
it  was  not  chargeable  with  a  breach  of  the  contract  which  warranted 
defendant  in  canceling  the  same,  or  in  refusing  to  order  or  accept  fur- 
ther shipments. 

2.  Same— Cancellation  of  Contract. 

Plaintiffs  failure  to  reply  to  a  proposition  made  by  defendant  for  a 
cancellation  of  the  contract  until  five  weeks  after  it  was  received  did  not 
operate  as  an  acceptance  of  such  proposal. 

8.  Same — Breach  of  Contract  by  Purchaser— Measure  of  Damages. 

Plaintiff  was  bound  only  to  exercise  reasonable  diligence  in  selling  the 
rails  after  refusal  by  defendant  to  accept  further  shipments,  and  was 
entitled  to  recover  from  defendant  the  difference  between  the  price  so 
obtained  and  the  contract  price. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Leoni  Melick,  for  plaintiff  in  error. 

Charles  L.  McKeehan  and  Richard  C.  Dale,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUF- 
FINGTON,  District  Judge. 

ACHESON,  Circuit  Judge.  This  was  a  suit  brought  by  the  Bal- 
timore &  Lehigh  Railway  Company  against  the  Steel  Rail  Supply 
Company  to  recover  damages  for  the  refusal  of  the  defendant  to  ac- 
cept a  lot  of  old  steel  rails,  etc.,  which  the  defendant  had  bought  from 
the  plaintiff.  On  the  26th  day  of  February,  1900,  these  parties  en- 
tered into  two  written  contracts.  By  one  of  the  contracts  the  defend- 
ant sold  to  the  plaintiff  about  5,000  tons  of  new  steel  rails,  shipments 
thereof  "to  be  completed  by  May  31st,  1900."  By  the  other  contract 
the  plaintiff  sold,  and  the  defendant  purchased,  the  old  steel  rails 
which  were  to  be  taken  up  from  the  plaintiff's  road,  the  same  being 
about  46  miles  in  length,  and  having  a  junction  with  the  Pennsyl- 
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vania  Railroad  in  the  city  of  Baltimore,  the  contract  providing  as 
follows : 

"Shipment  to  be  made  during  June  and  July  next,  or  as  soon  as  your  new 
rails  are  laid.  Price:  Twenty  two  dollars  and  fifty  cents  (22.50)  per  ton 
of  2240  lbs.  delivered  f.  o.  b.  Pennsylvania  Railroad  cars,  Baltimore  and  Le- 
high Junction,  Baltimore,  Md." 

The  shipment  of  the  new  rails  was  not  completed  until  June  30th. 
They  were  in  position  on  August  23d,  and  a  train  was  run  over  them 
on  that  day.  A  schedule  of  trains  over  the  new  rails  went  into  effect 
on  August  26th.  In  so  far  as  the  contract  in  suit  was  executed,  the 
course  of  business  pursued  was  this :  The  defendant  sent  to  the  plain- 
tiff written  shipping  orders  stating  the  quantity  of  rails  to  be  shipped, 
the  destination,  and  other  particulars.  Only  two  shipping  orders, 
however,  were  given.  The  first  shipping  order  was  for  100  tons,  and 
was  sent  on  July  26,  1900.  This  order  the  plaintiff  promptly  filled 
by  taking  up  a  third  or  extra  rail,  which  had  been  in  former  use,  and 
(with  the  defendant's  consent)  sending  these  rails  in  wagons  to  the 
vessel  of  a  transportation  line.  On  August  21,  1900,  the  defendant 
sent  to  the  plaintiff  the  second  shipping  order,  which  embraced  189 
tons.  It  appears  that  immediately  on  the  receipt  of  this  shipping  or- 
der the  plaintiff  placed  an  order  with  the  Pennsylvania  Railroad  Com- 
pany for  cars  for  the  shipment  of  these  189  tons  of  rails.  There  was 
great  delay  on  the  part  of  the  railroad  company  in  furnishing  the  cars 
thus  called  for,  the  reason  for  such  delay  assigned  by  the  railroad 
company  being  the  scarcity  of  cars.  The  proof  is  that  the  plaintiff 
made  daily  demands  on  the  Pennsylvania  Railroad  Company  for  cars 
to  make  the  shipment.  The  first  two  cars  received  by  the  plaintiff 
under  its  requisition  came  on  August  31st,  and  thereafter  at  intervals, 
and  on  various  days,  the  railroad  company  furnished  to  the  plaintiff 
the  rest  of  the  cars  for  the  shipment  of  the  189  tons  of  rails,  the  last 
car  being  received  by  the  plaintiff  on  September  18th.  There  was 
evidence  to  show  that  the  plaintiff  promptly  loaded  the  rails  upon  the 
cars  as  the  latter  were  received,  and  returned  the  loaded  cars  to  the 
Pennsylvania  Railroad  Company  without  any  unnecessary  delay.  The 
defendant  never  gave  to  the  plaintiff  any  further  shipping  instructions 
after  the  shipping  order  of  August  21st.  Mr.  Neu,  an  official  of  the 
defendant  company,  was  a  witness  on  its  behalf,  and  on  cross-examina- 
tion testified  thus: 

"Q.  Ton  did  not  expect  them  to  take  these  rails  and  dump  them  down  on 
the  platform  of  the  Pennsylvania  Railroad  station,  did  yon?  A.  We  ex- 
pected them  to  load  them.  Q.  Expected  them  to  load  them  after  they  got 
the  order  from  you?  A.  Yes,  sir.  Q.  With  directions  as  to  where  they  should 
go?  A.  Yes,  sir.  Q.  Yon  only  gave  them  two  orders,  and  nothing  more?  A. 
That  is  all  we  gave  them." 

On  September  10th,  Mr.  Neu,  the  defendant  company's  treasurer, 
visited  Baltimore,  and  saw,  at  the  plaintiff  company's  office,  Mr.  Shinn, 
the  plaintiff's  assistant  manager,  to  whom  he  complained  of  the  delay 
in  the  delivery  of  the  rails.  He  was  informed  by  Mr.  Shinn  that  the 
delay  was  due  altogether  to  the  fact  that  the  plaintiff  was  unable  to 
get  cars  from  the  Pennsylvania  Railroad  Company.  Mr.  Neu  himself 
admits  that  this  explanation  was  given  to  him.     Mr.  Shinn  testifies : 
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"We  were  prepared  on  September  10th  to  complete  delivery  of  all  the  rails 
as  fast  as  they  could  be  loaded,  as  fast  as  cars  were  furnished  and  they 
could  be  loaded  on  the  cars.    Mr.  Neu  was  told  that  by  myself  on  that  date." 

Mr.  Neu  suggested  to  Shinn  a  cancellation  of  the  contract,  and  then 
and  there  Neu  wrote  and  signed  a  paper  (in  the  form  of  a  letter)  em- 
bodying his  proposal,  of  which  the  following  is  a  copy : 

"Baltimore,  September  10th,  1900. 
"W.  A.  Moore,  Esq.,  General  Manager,  B.  &  L.  R'y  Co. 

"Dear  Sir:  Referring  to  the  contract  made  between  us  and  your  Company, 
dated  Feb'y  28th,  wherein  we  agreed  to  purchase  a  lot  of  relaying  40  lb. 
steel  rails  and  spliced  bars,  it  is  agreed  between  us  by  mutual  consent  that 
we,  the  Steel  Rail  Supply  Company,  cancel  this  contract  with  your  company, 
for  said  material,  with  the  exception  of  the  189  tons  now  loading,  which  we 
agree  to  take,  and  release  your  Company  from  any  loss  or  damages  we  may 
hereafter  sustain  on  account  of  non-delivery  of  this  material. 

"The  8teel  Rail  Supply  Company. 
"We  F.  Neu,  Treas." 

Later  on  the  same  day  Mr.  Neu  saw  and  conversed  with  Mr.  Moore, 
the  plaintiff  company's  general  manager.  Mr.  Moore  testifies  that 
Mr.  Neu  showed  him  "a  paper  which  he  [Neu]  had  drawn  up,  mu- 
tually canceling  the  contract  for  the  delivery  of  old  rails  and  fasten- 
ings," and  that  he  [Moore]  "positively  refused  to  sign  the  agreement." 
Mr.  Moore  explained  to  Mr.  Neu  that  the  delay  in  delivering  the  rails 
was  because  the  plaintiff  could  not  get  cars  from  the  Pennsylvania 
Railroad  Company.  Moore  testifies  that  he  informed  Mr.  Neu  he 
had  made  repeated  requests  for  cars  which  had  not  been  furnished,  that 
there  were  then  several  cars  of  old  rails  in  the  plaintiff  company's 
junction  yard  waiting  to  be  loaded  on  the  Pennsylvania  Railroad  cars, 
and  that  he  "was  making  and  would  continue  to  make  every  effort  to 
complete  the  delivery."  Mr.  Neu  gave  his  letter  of  September  ioth 
to  Mr.  Shinn,  who  turned  it  over  to  Mr.  Brown,  the  president  of  the 
plaintiff  company.  Mr.  Neu  testifies  that  Shinn  told  him  that  Mr. 
Brown  would  not  be  in  the  city  until  Thursday,  September  13th,  "and 
on  Thursday  he  would  answer  my  letter  or  confirm  my  letter."  This 
Mr.  Shinn  denies,  and  he  testifies  that  what  he  said  was,  "probably 
we  will  be  able  to  give  you  an  answer  on  the  13th — give  you  some  re- 
ply." On  September  17th  the  defendant  sent  the  following  letter  to 
Mr.  Moore,  the  plaintiff's  general  manager : 

"New  York,  Sept  17th,  1900. 
"W.  A.  Moore,  Bs<I.,  Gen.  Mgr.  Baltimore  &  Lehigh  R'y  Co.  Baltimore,  Md. 

"Dear  Sir:  Referring  to  the  letter  written  you  by  our  Mr.  Neu,  when  in 
Baltimore  on  the  10th  Inst,  and  which  letter  you  were  to  confirm  to  us  by 
the  13th  Inst,  not  hearing  from  you  we  of  course  assume  that  the  balance 
of  this  contract  has  been  cancelled  with  the  exception  of  the  lot  of  189  tons 
for  which  we  have  already  given  you  shipping  instructions.  Be  good  enough 
to  hurry  forward  the  balance  of  this  lot,  sending  us  shipping  documents, 
when  we  will  pay  for  same,  and  this  will  close  the  transaction  between  us. 
"Awaiting  your  further  advices,  we  are  yours  very  truly, 

"G.  H.  Humphreys,  Pt" 

On  October  17th,  Moore  wrote  to  the  defendant  a  letter,  of  which 
the  following  is  a  copy : 

"October  17th,  1900. 
"Steel  Rail  Supply  Company,  100  Broadway,  New  York. 

"Dear  Sir:  Referring  to  yours  of  September  17th,  in  which  you  say  that 
the  proposition  made  by  your  Mr.  Neu  was  to  be  confirmed  on  the  13th  of  same 
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month.  I  know  nothing  of  any  promised  confirmation  on  the  13th.  You 
were  told  that  the  President  would  not  return  until  the  13th  of  September 
when  the  matter  would  be  laid  before  him,  but  nothing  was  said  about  con- 
firmation of  your  proposal  to  cancel  contract  This  Is  a  matter  upon  which 
the  President  alone  could  pass.  As  the  President  declines  to  accede  to  your 
proposition,  I  now  advise  you  that  we  are  ready  to  deliver  this  rail  f.  o.  b. 
P.  R.  It.  cars  as  per  terms  of  contract  and  to  further  ask  that  you  make 
immediate  disposition  of  same. 

"Yours  very  truly,  W.  A.  Moore,  Gen'l  Mgr." 

Several  other  letters  subsequently  passed  between  the  parties,  which 
we  do  not  think  it  necessary  to  quote  at  large.  In  that  correspond- 
ence the  defendant  took  and  adhered  to  the  position  (as  stated  in  its 
letter  to  the  plaintiff  of  October  19th)  that  "the  contract  is  absolutely 
canceled,  as  you  could  not  make  delivery  to  us  in  accordance  with  our 
contract  with  you."  The  .plaintiff  subsequently  sold  the  rails,  the  sale 
resulting  in  a  loss,  and  this  suit  was  then  brought. 

The  court  gave  very  full  instructions  to  the  jury  as  to  the  rights  and 
obligations  of  the  parties  under  the  contract,  and  left  to  the  jury  the 
question  whether  or  not  the  plaintiff  had  fulfilled  its  obligations  with 
respect  to  the  two  shipping  orders  which  the  defendant  had  given, 
and  instructed  the  jury  that  unless  the  plaintiff  had  done  so  it  could 
not  recover.  The  defendant  asked  the  court  to  charge  the  jury  "that 
under  all  the  evidence  in  the  case  the  verdict  must  be  for  the  defend- 
ant." This  point  the  court  reserved.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $8,798.00,  "the  court  reserving  the 
question  whether  there  was  any  evidence  to  go  to  the  jury  in  support 
of  the  plaintiff's  case."  Afterwards,  the  court  (without  filing  an  opin- 
ion) entered  judgment  in  favor  of  the  defendant  non  obstante  veredicto. 
To  that  judgment  the  plaintiff  sued  out  this  writ  of  error. 

It  is  clear  to  us  that  the  defendant  was  not  entitled  to  an  affirmance 
of  its  request  for  binding  instructions  in  its  favor.  There  was,  we 
think,  abundant  evidence  to  show  the  plaintiff's  readiness  and  ability 
to  perform  its  contract.  The  plaintiff  had  not  bound  itself  to  furnish 
cars  for  the  transportation  of  the  rails  and  fastenings  sold  to  the  de- 
fendant. Its  obligation  was  to  deliver  f.  o.  b.  Pennsylvania  Railroad 
cars,  Baltimore  &  Lehigh  Junction.  Under  such  a  stipulation  it  is 
ordinarily  the  duty  of  the  purchaser  to  provide  the  cars.  Kunkle  v. 
Mitchell,  56  Pa.  100:  Hocking  v.  Hamilton,  158  Pa.  107,  27  Atl. 
836.  The  court,  however,  did  not  apply  that  principle  here,  but  laid 
down  a  rule  more  favorable  to  the  defendant.  In  view  of  the  practical 
interpretation  the  parties  had  put  upon  the  contract  by  their  acts,  the 
court  charged  the  jury  that  the  plaintiff  was  bound  to  make  applica- 
tion to  the  Pennsylvania  Railroad  Company  for  cars  when  it  got  ship- 
ping instructions  from  the  defendant.  Certainly  the  plaintiff  could 
not  call  upon  the  Pennsylvania  Railroad  Company  for  cars  until  it  had 
received  from  the  defendant  shipping  orders  giving  the  destination  of 
the  rails  and  naming  the  consignee.  Now  the  verdict  indicates  that 
the  jury  found  that,  in  respect  to  the  two  shipping  orders  which  were 
given,  the  plaintiff  was  in  no  fault,  but  fulfilled  its  entire  obligations. 
There  was  ample  proof  to  warrant  such  finding.  It  is  conceded  that 
the  defendant  gave  no  other  shipping  orders.  .The  defendant  in  error 
is  in  no  position  to  successfully  urge  that  it  had  no  notice  of  the  plain- 


Digitized  by  LiOOQ  IC 


BALTIMORE  A  L.  RT.  CO.  V.  STEEL  RAIL  8UPPLT  00.  '423 

tiff's  readiness  to  make  further  shipments,  for  this  record  contains 
positive  and  uncontradicted  evidence  that  on  September  10,  1900,  at 
the  interview  in  Baltimore,  Mr.  Shinn,  the  plaintiff's  assistant  man- 
ager, informed  Mr.  Neu,  the  defendant's  representative,  that  the  plain- 
tiff was  prepared  to  complete  delivery  of  all  the  rails  as  fast  as  cars 
were  furnished.  Mr.  Neu's  letter  of  September  10th  was  nothing 
more  than  a  proposal  on  the  part  of  the  defendant  to  cancel  the  con- 
tract upon  certain  specified  terms.  To  give  the  proposal  effect,  ac- 
ceptance by  the  plaintiff  was  essential.  The  annulment  required  the 
mutual  consent  of  the  two  parties,  the  same  meeting  of  minds  as 
was  necessary  to  make  the  contract.  Mr.  Shinn  denies  that  anything 
was  said  about  confirmation,  and  testifies  that  he  made  no  promise  to 
return  an  answer  on  September  13th.  Mr.  Moore,  to  whom  the  letter 
was  addressed,  testifies,  without  contradiction,  that  when  Mr.  Neu 
presented  the  paper  to  him  he  positively  refused  to  sign  it.  The  de- 
fendant was  not  justified  in  assuming,  as  it  did  in  and  by  its  letter  to 
Mr.  Moore  of  September  17th,  that  the  contract  was  canceled.  The 
plaintiff  had  a  right  to  take  time  to  consider  the  defendant's  offer  to 
cancel.  The  plaintiff's  effort  to  find  a  purchaser  to  take  the  rails  was 
explained  as  having  been  made  with  a  view  of  relieving  the  defendant 
if  such  purchaser  could  be  found.  Under  all  the  evidence  we  cannot 
affirm  the  proposition,  which  the  defendant  in  error  presents  to  us, 
that  "the  plaintiff's  silence  from  September  10th  to  October  17th 
shows  an  abandonment  and  rescission  of  the  contract."  We  do  not 
see  how  the  court  could  have  withdrawn  the  case  from  the  jury  by 
giving  the  peremptory  instruction  the  defendant  requested,  and,  the 
verdict  being  in  favor  of  the  plaintiff,  it  was  error  for  the  court  to  enter 
judgment  in  favor  of  the  defendant. 

The  suggestion  that  the  damages  were  assessable  as  of  September 
17,  1900,  and  therefore  that,  under  the  evidence  as  to  the  market  price 
of  rails  at  that  time,  the  plaintiff  suffered  no  damage,  is  without  merit. 
The  court  charged  the  jury  that,  upon  finding  that  the  contract  was 
at  an  end,  the  plaintiff  was  bound  to  dispose  of  the  rails  for  the  best 
price  that  could  fairly  and  reasonably  be  obtained,  and  to  exercise  rea- 
sonable and  proper  care  and  diligence  in  selling.  These  instructions, 
we  think,  were  correct,  and  it  does  not  appear  that  they  were  disre- 
garded by  the  jury. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  direction  to  enter  judgment  in  favor  of  the 
plaintiff  upon  the  verdict. 
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024  Fed.  58.) 

THE  HYADES. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  177. 

1.  Shipping— Injury  to  Cargo— Seaworthiness  of  Ship. 

A  new  steel  steamship,  admittedly  first-class  in  construction  and  equip- 
ment in  every  other  respect,  cannot  be  held  liable  for  damage  to  a  cargo 
of  wheat  by  water,  on  the  ground  of  unseaworthiness  at  the  beginning 
of  the  voyage,  because  of  the  insufficiency  of  the  hatch  coverings,  under 
section  3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S. 
Comp.  St.  1901,  p.  2946]),  where  the  wooden  covers  were  tight  and  well 
fitted,  and  over  them  were  fastened  two  canvas  covers  of  No.  1  hard 
duck — one  new,  and  the  other  nearly  so — such  as  were  usually  considered 
a  sufficient  covering,  and  which  were  specifically  approved  by  the  under- 
writer's surveyor  under  whose  inspection  the  loading  was  done,  and 
where  shortly  after  sailing  the  vessel  encountered  a  three-days  hurricane, 
during  which  the  seas  broke  over  her,  dismantling  her  steering  gear  and 
producing  a  general  straining  and  leakage,  resulting  in  injuries  which 
it  cost  $14,000  to  repair.  Under  such  evidence,  the  damage  must  be  at- 
tributed to  perils  of  the  sea. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Appeal  by  libelants  from  a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York  dismissing  libel  for  damages  to  cargo 
of  wheat  while  being  carried  by  the  steamship  Hyades  from  Galves- 
ton to  New  York,  in  September,  1900.  The  negligence  charged 
against  the  vessel  is  her  failure  to  provide  suitable  hatch  coverings 
for  the  voyage.     Decision  below  is  reported  in  118  Fed.  85. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
H.  Putnam,  for  appellants. 
Wilhelmus  Mynderse,  for  appellee. 

COXE,  Circuit  Judge.  The  salient  facts  are  carefully  stated  in  the 
opinion  of  the  district  judge. 

The  third  section  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  2,7 
Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946])  provides  that  if  the  owner 
of  any  vessel  transporting  merchandise  or  property  shall  exercise  due 
diligence  to  make  her  in  all  respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  she  shall  not  be  held  responsible  for  damage 
or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the  man- 
agement of  said  vessel  or  for  losses  arising  from  the  dangers  of  the 
sea  or  acts  of  God. 

The  Hyades  was  a  new  steel  steamer  of  the  highest  class,  having 
been  completed  in  June,  1900,  three  months  prior  to  the  voyage  in 
question.  She  was  exceptionally  strong,  contained  all  the  latest  im- 
provements and  was  propelled  by  triple  expansion  engines  of  2,000 
indicated  horse  power.  Indeed,  it  is  practically  admitted  that  she 
was  structurally  perfect  and  seaworthy  in  all  respects,  save  one ;  the 
covering  of  her  hatches.  The  coamings  were  three  feet  in  height 
and  so  constructed  that  it  was  impossible  for  water  to  stand  on  the 

f  1.  Losses  by  perils  of  the  sea,  see  note  to  The  Dunbritton,  19  C.  C.  A.  465. 
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hatches.  The  covers  were  of  white  pine,  laid  fore  and  aft  in  tiers. 
They  were  made  with  straight  edges,  designed  to  fit  tightly  without 
calking.  When  the  wooden  covers  were  in  place  two  canvasses  of 
"hard  No.  i"  cotton  duck  were  spread  over  them  and  securely  bat- 
tened down.  One  set  of  these  canvas  covers  was  absolutely  new, 
being  used  for  the  first  time,  and  the  other  set  was  substantially  new, 
having  been  supplied  in  June.  The  testimony  fully  sustains  the  find- 
ing that  this  material  is  the  best  known  hatch  covering  in  use  and 
that  it  is  not  customary  to  employ  oil,  tar  or  any  other  preparation, 
in  connection  with  it.  It  was  also  proved  that  it  was  customary  to 
use  but  two  covers  of  this  hard,  heavy,  closely  woven  canvas,  although 
frequently  a  third  covering  of  old  material,  called  a  "chafer,"  is  used 
to  protect  the  other  two.  The  surveyor  of  the  underwriters,  under 
whose  inspection  the  vessel  was  loaded,  testified:  "I  considered 
her  as  safe  when  she  left  Galveston,  to  go  to  any  part  of  the  world, 
as  any  ship  I  ever  saw."  In  short,  we  are  unable  to  specify  any 
additional  protection  which  could  have  been  adopted  to  make  the  ves- 
sel more  seaworthy. 

Two  days  after  leaving  port  the  Hyades  was  caught  in  the  very  cen- 
ter of  the  unprecedented  hurricane  which  swept  over  Galveston  with 
such  appalling  results.  For  three  days  she  was  buffeted  by  wind  and 
waves,  tremendous  seas  breaking  over  her,  vfhich  dismantled  her 
steering  gear,  carried  away  everything  movable  and  produced  a  gen- 
eral straining  and  leakage  of  the  ship.  It  is  enough  to  say  she  was 
so  severely  injured  that  it  cost  $14,000  to  repair  her.  The  wonder  is 
not  that  the  cargo  was  damaged  but  that  the  ship  survived  at  all. 

We  have,  then,  the  case  of  a  strong,  new,  modern  steel  ship,  sea- 
worthy in  every  respect  and  properly  manned  and. equipped,  encoun- 
tering a  cyclone  of  unprecedented  fury,  which  for  three  days  held  her 
in  its  grasp.  That  the  damage  to  the  cargo  was  due  to  the  storm 
cannot  be  doubted.  Indeed,  a  better  illustration  of  loss  by  perils  of 
the  sea  can  hardly  be  imagined. 

The  decree  is  affirmed  with  interest  and  costs. 


(124  Fed.  59.) 

BOKER  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  140. 

1.  Customs  Duties— Classification— Cold-Rolled  Steel  in  Sthifs. 

Steel  In  strips,  varying  from  %  Inch  to  6  Inches  in  width,  and  from 
No.  10  wire  gauge  to  No.  86  in  thickness,  mostly  in  coils  exceeding  100 
feet  in  length,  produced  by  rolling  a  billet  or  bar  cold,  and  not  by  shear- 
ing from  commercial  sheet  steel  of  greater  width,  and  known  commer- 
cially as  "steel  strips,"  or  "cold-rolled  steel,"  is  dutiable  under  Tariff 
Act  Aug.  27,  1894,  c.  349,  f  1,  Schedule  C,  par.  122  (28  Stat.  516),  which 
provides  for  "steel  in  all  forms  and  shapes  not  specially  provided  for  in 
this  act,"  and  not  under  section  1,  Schedule  C,  par.  124  (28  Stat  517),  as 
"sheet  steel  in  strips,"  regardless  of  its  value. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
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Appeal  from  decision  of  the  Circuit  Court  affirming  a  decision  of  the 
board  of  general  appraisers  which  affirmed  a  classification  of  certain 
imported  merchandise  as  made  by  the  collector. 

For  opinion  below,  see  116  Fed.  1015. 

Albert  Comstock,  for  appellant. 
Chas.  D.  Baker,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  appellant  imported  at  various 
times,  in  1894  and  1895,  cold-rolled  steel  in  strips.  The  collector  as- 
sessed that  portion  of  the  merchandise  valued  above  4  cents  per  pound, 
under  paragraph  124  of  the  act  of  1894  (Act  Aug.  27,  1894,  c.  349,  §  I, 
Schedule  C,  28  Stat.  p.  517),  which  provides,  inter  alia,  for  an  ad 
valorem  duty  of  40  per  centum  upon  "sheet  steel  in  strips."  The  im- 
porter protested,  insisting  that  it  should  have  been  assessed  under 
section  1,  Schedule  C,  par.  122  (28  Stat.  516),  which  provides  for  "steel 
in  all  forms  and  shapes  not  specially  provided  for  in  this  act."  The 
board  of  appraisers  sustained  the  action  of  the  collector.  Testimony 
was  taken  on  behalf  of  the  importer  in  the  Circuit  Court,  which  subse- 
quently affirmed  the  decision  of  the  board.  The  importer  thereupon 
appealed  to  this  court. 

The  importer  admits  that  the  merchandise  in  question  is  steel,  and 
that  it  is  in  strips,  but  he  denies  that  it  is  sheet  steel.  This  is,  there- 
fore, the  only  controversy.  If  the  merchandise  be  sheet  steel,  it  is 
conceded  that  the  action  of  the  collector  was  correct ;  if  not  sheet  steel, 
bis  assessment  should  be  overruled. 

The  board  finds  that  the  steel  in  question  is  cold-rolled  steel  in  strips, 
valued  above  4  cents  a  pound,  varying  in  width  from  less  than  1  inch 
to  not  exceeding  6  inches,  and  is  mostly  in  coils  exceeding  100  feet 
in  length  and  varying  in  thickness  from  No.  10  wire  gauge  to  No.  36, 
and  possibly  in  some  instances  thinner  than  No.  36. 

In  United  States  v.  Wetherell,  65  Fed.  987,  13  C.  C.  A.  264,  where  a 
similar  controversy  arose,  the  Circuit  Court  of  Appeals  in  the  First 
Circuit  found  that  "what  is  commercially  known  as  'sheet  steel'  is 
rolled  hot  in  mills  called  'sheet  mills/  especially  adapted  for  the  pur- 
pose, between  rolls  running  so  slowly  that  the  sheets  cannot  be  run 
over  12  feet  in  length,  and  that  the  sheets  are  not  less  than  8  inches 
wide."  And  the  court,  construing  paragraph  148  of  the  tariff  act  of 
1890  (Act  Oct.  1,  1890,  c.  1244,  Schedule  C,  26  Stat.  577),  held  that 
the  words  "sheet  steel  in  strips"  in  said  act,  if  they  stood  alone,  "might 
be  construed  as  meaning  steel  prepared  in  sheets  in  the  ordinary  sheet 
mills,  and  then  in  some  way  cut  or  sheared  into  strips."  But  in  view, 
inter  alia,  of  the  uncertainty  as  to  whether  strips  sheared  from  what  is 
commercially  known  as  "sheet  steel"  had  ever  been  imported,  and  of 
the  fact  that  said  act  provided  for  sheet  steel  in  strips,  "whether  drawn 
through  dies  or  rolls,"  and  that  sheet  steel  could  not  be  "drawn 
through  dies  or  rolls,"  while  the  strips  of  steel  there  in  question  could 
be  thus  drawn,  the  court  reached  the  conclusion  that  they  were  cov- 
ered by  the  provisions  of  said  act. 
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The  provisions  of  the  present  act  as  to  sheet  steel  in  strips  do  not 
contain  the  words  "whether  drawn  through  dies  or  rolls,"  and  the  im- 
porter has  proved  in  this  case  that  sheet  steel  in  strips,  stripped  from 
commercial  sheet  steel,  were,  at  and  prior  to  the  passage  of  this  act, 
an  important  article  in  the  trade  and  commerce  of  this  country,  and 
were  known  among  dealers  generally  and  uniformly  as  "sheet  steel 
in  strips."  Each  of  the  strips  here  involved  is  produced  by  rolling 
a  billet  or  bar  to  a  width  of  from  one-half  an  inch  to  less  than  six 
inches ;  it  is  not  cut  or  sheared  from  a  piece  of  greater  width ;  and 
such  strips  are  known  in  trade  and  commerce  as  "steel  strips,"  or  as 
"cold-rolled  steel." 

The  decision  is  reversed. 


(124  Fed.  et) 

WHEATON  v.  DAILY  TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  171. 

1.  Cobporations— Insolvency— Receivers— Action   by   Stockholder  —  Mar- 

shaling Assets— Parties. 

Where  a  bank  to  which  an  insolvent  corporation  was  indebted  was 
not  a  party  to  an  action  by  a  stockholder  for  the  administration  of  the 
corporation's  assets,  it  was  error  for  the  court  to  direct  the  bank  to  pay 
over  to  the  receiver  of  the  corporation  the  amount  of  the  corporation's 
deposits  with  the  bank  pending  a  determination  of  the  bank's  rights  to 
set  off  such  deposit  against  the  corporation's  debt. 

2.  Same— Right  op  Set-Off. 

Where,  at  the  time  of  the  appointment  of  a  receiver  for  a  corporation, 
it  was  Indebted  to  a  bank  in  a  sum  largely  exceeding  the  amount  of 
the  corporation's  deposit,  the  bank  was  entitled  to  set  off  such  deposit 
against  the  corporation's  indebtedness  to  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Kneeland  Moore,  for  appellant. 
Chas.  W.  Gould,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  by  the  New  Amster- 
dam National  Bank  from  an  order  made  in  the  above-entitled  cause 
requiring  it  to  pay  over  to  the  receiver  of  the  defendant,  the  Daily 
Telegraph  Company,  a  sum  of  money  alleged  to  be  the  balance  of  a 
deposit  account.  The  receiver  was  appointed  in  an  equity  suit  brought 
by  a  stockholder  of  the  Daily  Telegraph  Company  in  behalf  of  all  the 
stockholders  and  creditors  of  the  company  to  administer  its  assets. 
The  company  had  kept  a  bank  account  with  the  New  Amsterdam  Na- 
tional Bank,  and  at  the  time  when  the  suit  was  commenced  the  account 
showed  a  balance  in  its  favor  of  about  $2,000  arising  from  the  moneys 
it  had  deposited  over  those  it  had  drawn  out.  The  bank  alleges  that 
at  the  time  it  held  and  owned  a  note  of  the  company  for  $6,500,  which 
was  then  due  and  payable.     It  refused  to  pay  the  balance  of  the  de- 

1 2.  See  Banks  and  Banking,  vol.  6,  Cent.  Dig.  §  353. 


Digitized  by  VjOOQ  IC 


428  59  C.  C.  A.  REPORTS. 

posit  account  to  the  receiver  upon  the  contention  that  it  was  entitled 
to  apply  that  balance  towards  the  payment  of  the  note.  It  resisted 
the  application  for  the  order,  as  well  in  respect  to  the  nature  of  the 
remedy  invoked  as  upon  the  merits  of  the  receiver's  claim.  The  order 
requiring  it  to  pay  over  to  the  receiver  seems  to  have  proceeded  upon 
the  theory  that  primarily  the  receiver  was  entitled  to  the  custody  of 
the  fund,  and  if  it  should  ultimately  appear  that  the  bank  was  entitled 
to  retain  the  amount,  either  as  a  payment  or  as  a  set-off  against  its 
note,  the  court  would  make  restitution. 

We  think  this  an  erroneous  disposition  of  the  matter.  In  an  action 
like  the  present,  to  marshal  and  administer  the  assets  of  an  insolvent 
corporation,  it  is  optional  with  the  plaintiff  to  join  as  parties  defendant 
such  persons  as  claim  an  adverse  interest  in  assets  in  their  possession 
alleged  to  belong  to  the  corporation ;  and  when  this  has  been  done, 
and  a  receiver  has  been  appointed,  the  court  upon  hearing  the  parties 
will  determine  whether  the  custody  of  such  assets  shall,  pending  final 
decree,  remain  unchanged,  or  whether  it  shall  be  transferred  to  the 
receiver.  Such  a  determination  does  not  adjudicate  or  affect  the 
ultimate  rights  of  the  parties;  it  extends  only  to  the  conservation 
of  the  assets  until  these  rights  are  finally  ascertained.  Whether  their 
custody  shall  be  changed  rests  in  the  sound  discretion  of  the  court. 
If  it  should  appear  that  the  adverse  claimants  have  a  clear  title  to  the 
assets,  it  would  be  an  abuse  of  discretion  to  direct  the  custody  to  be 
surrendered  to  the  receiver,  and  especially  when  because  of  the  paucity 
of  other  assets  they  might  become  subjected  to  a  lien  for  the  ex- 
penses of  administration.  If,  when  the  receiver  is  appointedi  it  is 
found  that  property  alleged  to  belong  to  the  corporation  is  in  the 
possession  of  third  persons  who  claim  adverse  title,  and  who  have  not 
been  made  parties  to  the  action,  the  receiver  cannot  interfere  with 
their  possession.  They  are  entitled  to  their  day  in  court,  and  the  re- 
ceiver must  proceed  by  suit  in  the  ordinary  way  to  try  his  right  to 
the  property,  or  the  plaintiff  must  bring  them  in  as  parties  to  the 
action,  and  apply  to  have  the  receivership  extended  to  the  property  in 
their  hands.  The  power  of  a  court  to  proceed  summarily  against  a 
person  who  has  disturbed  the  custody  of  its  receiver,  and  which  is 
usually  exercised  by  an  order  for  restitution  upon  the  application  of 
the  receiver  or  of  the  plaintiff  in  the  action,  and  by  punishment  for 
contempt  upon  refusal  to  comply  with  the  order,  is  undoubted ;  but 
this  exercise  of  the  authority  of  the  court  to  protect  its  own  possession- 
is  not  to  be  confounded  with  the  exercise  of  jurisdiction  over  persons 
claiming  adverse  rights  in  property  which  has  never  been  in  the 
custody  of  the  court.  As  the  New  Amsterdam  National  Bank  has 
never  had  its  day  in  court,  the  order  of  the  court  below  was  unauthor- 
ized, and  could  not  support  a  proceeding  for  contempt.  Parker  v. 
Browning,  8  Paige,  388,  35  Am.  Dec.  717;  Albany  City  Bank  v. 
Schermerhorn,  9  Paige,  372, 38  Am.  Dec.  551 ;  Searles  v.  Railway  Co., 
2  Woods,  621,  Fed.  Cas.  No.  12,586;  Thompson  v.  Smith,  1  Dill.  458, 
Fed.  Cas.  No.  13,977;  Terrell  v.  Allison,  21  Wall.  289,  292,  22  L.  Ed. 
634;  Howard  v.  Railway  Co.,  101  U.  S.  837,  848,  25  L.  Ed.  1081. 

Even  if  the  bank  had  been  a  party  to  the  suit,  we  think  it  would 
have  been  an  erroneous  exercise  of  judicial  discretion  to  require  it 
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to  pay  over  the  money  to  the  receiver.  The  facts  alleged  by  the  bank 
in  opposition  to  the  application  of  the  receiver  were  practically  undis- 
puted. If  they  are  true  it  had  a  right  to  retain  the  money,  and  the 
probability  of  a  final  decree  to  the  contrary  was  too  remote  to  justify 
wresting  the  fund  from  the  bank  pending  a  final  decree,  and  possibly 
subjecting  it  to  a  lien  for  expenses. 
The  order  is  reversed,  with  costs. 


(122  Fed.  588.) 

McOUNE  v.  ESSIG  et  ux. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  4,  1903.) 
No.  924. 

1.  Removal  of  Causes— Federal  Question. 

A  suit  by  the  daughter  of  a  deceased  homestead  settler  to  recover  an 
interest  in  the  land,  which  after  his  death  was  patented  to  his  widow 
under  the  homestead  law,  necessarily  involves  a  construction  of  such  law, 
which  alone  determines  the  right  in  which  the  widow  took  title,  and  is 
removable  on  that  ground. 

&  Public  Lands— Homesteads— Title  Conveyed  by  Patent  to  Widow. 

A  homestead  settler  has  no  devisable  or  descendible  interest  In  the  land 
until  he  has  completed  the  term  of  residence  required  to  entitle  him  to 
make  final  proof,  and  in  case  of  his  death  before  that  time  the  patent 
to  his  widow,  who  completes  the  residence  and  makes  the  final  proof, 
conveys  the  land  to  her  absolutely,  and  no  Interest  therein  passes  to  the 
children  of  her  deceased  husband. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 
For  opinion  below,  see  118  Fed.  273. 

Merritt  &  Merritt,  for  appellant. 
Graves  &  Graves,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  William  McCune  and  his  wife  settled 
upon  a  quarter  section  of  land  in  Lincoln  county,  Wash.,  under  the 
homestead  law  of  the  United  States,  and  on  April  4,  1884,  he  filed, 
in  the  proper  district  land  office,  a  claim  to  said  land  as  a  homestead. 
In  the  same  year  he  died  intestate,  his  widow,  Sarah  McCune,  and 
his  daughter,  the  appellant  herein,  surviving  him.  On  December  17, 
1889,  Sarah  McCune,  then  Sarah  Donahue,  made  proof  in  the  land 
office  of  full  compliance  with  the  requirements  of  the  homestead  law, 
and  on  March  6, 1891,  a  patent  was  issued  to  her  therefor,  granting  the 
said  land  to  her,  "to  have  and  to  hold  the  said  tract  of  land,  with 
the  appurtenances  thereof,  unto  the  said  Sarah  Donahue,  and  to  her 
heirs  and  assigns,  forever."  Subsequently  she  conveyed  the  land  to 
the  appellees.  The  present  suit  is  brought  by  her  daughter  to  estab- 
lish a  claim  to  an  undivided  one-half  interest  in  the  land,  on  the 
theory  that,  although  the  patent  was  issued  to  her  mother,  the  home- 
stead was,  by  virtue  of  the  law  of  Washington,  community  property, 
and  William  McCune,  before  making  final  proof  and  before  com- 
pleting his  residence,  had  a  vested,  inchoate,  or  equitable  title  to  the 

T  2.  See  Public  Lands,  vol.  41,  Gent.  Dig.  $  75,  and  note  at  end  of  case. 
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homestead,  and  that  upon  his  death  his  right  or  equity  descended  in 
equal  shares  to  the  widow  and  to  the  appellant  according  to  the  law  of 
the  state  in  which  the  land  is  situated.  The  Circuit  Court  held  ad- 
versely to  this  contention. 

On  the  appeal  the  question  is  presented  whether  the  cause  was  re- 
movable from  the  state  court  to  the  Circuit  Court  of  the  United 
States.  It  is  contended  that  no  federal  question  is  involved  in  the 
controversy,  for  the  reason  that,  the  patent  having  issued  to  the 
widow  of  William  McCune,  the  only  question  involved  is  one  of  the 
construction  of  the  statutes  of  descent  of  the  state  of  Washington. 
We  think  the  true  controversy  in  this  case  concerns  the  construction 
to  be  given  sections  2291  and  2292  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  pp.  1390,  1394].  The  first  of  these  sections  pre- 
scribes the  conditions  under  which  land  may  be  entered  under  the 
homestead  law,  and  declares  that  "no  certificate,  however,  shall  be 
given  or  patent  issued  therefor  until  the  expiration  of  five  years 
from  the  date  of  such  entry;  and  if  at  the  expiration  of  such  time, 
or  at  any  time  within  two  years  thereafter,  the  person  making  such 
entry ;  or  if  he  be  dead,  his  widow ;  or  in  case  of  her  death,  his  heirs 
or  devisee;  or  in  case  of  a  widow  making  such  entry,  her  heirs  or 
devisee,  in  case  of  her  death,  proves  by  two  credible  witnesses  that 
he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for  the  term 
of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit, 
and  makes  affidavit  that  no  part  of  such  land  had  been  alienated  ex- 
cept as  provided  in  section  twenty-two  hundred  and  eighty-eight,  that 
he,  she,  or  they  will  bear  true  allegiance  to  the  government  of  the 
United  States;  then,  in  such  case,  he,  she,  or  they,  if  at  that  time 
citizens  of  the  United  States,  shall  be  entitled  to  a  patent  as  in  other 
cases  provided  by  law."  Section  2292  further  provides:  "In  case 
of  the  death  of  both  father  and  mother,  leaving  an  infant  child  or 
children  under  twenty-one  years  of  age,  the  right  and  fee  shall  inure 
to  the  benefit  of  such  infant  child  or  children."  The  statute  expressly 
authorizes  the  issuance  of  the  patent  to  the  widow  of  the  deceased 
homestead  settler.  It  makes  no  provision  for  the  children  of  such 
settler,  and  in  its  terms  contains  no  recognition  of  any  right  initiated 
by  him.  The  question  presented  is  whether  or  not  the  widow  was  a 
donee  in  her  own  right  of  the  land  from  the  United  States.  If  she 
were  such  donee,  the  statutes  of  the  state  of  Washington  were  power- 
less to  divest  her  of  her  interest  or  to  charge  with  a  trust  the  title  so 
patented  to  her.  The  whole  case  turns  on  the  construction  of  the 
homestead  act,  and  clearly  exhibits,  in  our  opinion,  ground  for  remov- 
ing the  cause  to  a  court  of  the  United  States.  The  law  of  the  state 
of  Washington  governs  the  descent  of  lands  lying  within  the  state,  but 
the  question  here  is  whether  there  had  been  any  descent  of  land. 
That  question  depends  on  the  nature  of  the  estate  which  the  widow  of 
William  McCune  took  in  the  land  by  virtue  of  her  compliance  with 
the  homestead  law,  and  the  patent  which  issued  to  her. 

Counsel  for  the  appellant  rely  upon  Gold  Washing  &  Water  Co. 
v.  Keyes,  96  U.  S.  199,  24  L.  Ed.  656;  Romie  et  al.  v.  Casanova,  91 
U.  S.  379,  23  L.  Ed.  374 ;  McStay  et  al.  v.  Friedman,  92  U.  S.  723,  23 
L.  Ed.  767;   Hoadley  v.  San  Francisco,  94  U.  S.   4,  24  L.  Ed.  34; 
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Blackburn  v.  Portland  Gold  Mining  Co.,  175  U.  S.  571,  20  Sup.  Ct. 
222,  44  L.  Ed.  276— as  supporting  the  doctrine  that,  after  the  United 
States  has  parted  with  its  title  to  land,  any  dispute  concerning  the 
same  which  does  not  bring  in  question  the  validity  of  the  grant  pre- 
sents no  federal  question,  and  they  assert  that  in  this  case  they  make 
no  question  of  the  validity  of  the  grant  to  the  widow  of  William 
McCune,  but  they  contend  that  the  question  whether  she  took  the 
beneficial  interest  as  well  as  the  legal  title  depends  upon  the  effect 
to  be  given  to  the  state  statutes,  and  not  upon  the  acts  of  Congress. 
None  of  the  decisions  so  cited  applies  to  the  case  which  we  have  before 
us.  The  case  chiefly  relied  upon  is  Hoadley  v.  San  Francisco.  In 
that  case  the  grant  was  of  the  right  and  title  of  the  United  States  to 
lands  within  the  corporate  limits  of  the  city  of  San  Francisco.  It  was 
a  grant  to  the  city  and  to  its  successors  for  certain  beneficiaries.  Hoad- 
ley claimed  to  be  one  of  the  beneficiaries,  and  the  court  said  that  the 
question  involved  "did  not  arise  under  the  laws  of  the  United  States, 
but  under  the  ordinances  of  the  city  as  ratified  by  the  act  of  the  Legis- 
lature." In  that  case  the  trust  was  expressed  in  the  grant.  The  only 
question  before  the  court  was,  who  were  the  beneficiaries  ?  We  agree 
with  the  Circuit  Court  that  an  apt  rule  is  found  in  the  opinion  of  the 
Supreme  Court  in  the  case  of  Wilcox  v.  McConnell,  13  Pet.  517,  10 
L.  Ed.  264,  in  which  the  court  remarked : 

"We  hold  the  true  principle  to  be  this:  that  whenever  the  question  in  any 
court,  state  or  federal,  is  whether  a  title  to  land  which  had  once  been  the 
property  of  the  United  States  has  passed,  that  question  must  be  resolved  by 
the  laws  of  the  United  States;  but  that  whenever,  according  to  those  laws, 
the  title  shall  have  passed,  then  that  property,  like  all  other  property  in  the 
state,  Is  subject  to  the  state  legislation,  so  far  as  that  legislation  is  consistent 
with  the  admission  that  the  title  passed  and  vested  according  to  the  laws  of 
the  United  States." 

The  Supreme  Court  entertained  jurisdiction  of  similar  cases  in 
Bernier  v.  Bernier,  147  U.  S.  242,  13  Sup.  Ct.  244,  37  L.  Ed.  152,  and 
Hutchinson  Investment  Co.  v.  Caldwell,  152  U.  S.  65,  14  Sup.  Ct.  504, 
38  L.  Ed.  356.  We  find  no  error  in  the  ruling  of  the  Circuit  Court  in 
refusing  to  remand  the  cause  to  the  state  court. 

Nor  do  we  find  error  in  the  conclusion  which  was  reached  by  the 
Circuit  Court  on  the  merits  of  the  case.  The  estate  granted  to  a  home- 
stead settler  is  granted  on  conditions  precedent.  These  conditions 
are  residence  for  the  required  time,  cultivation,  and  final  proof.  Until 
all  of  these  conditions  are  complied  with,  the  law  gives  him  no  more 
than  the  right  of  possession.  It  provides  that,  in  case  of  his  death 
before  the  completion  of  the  conditions,  his  widow  shall  have  all  the 
rights  which  he  would  have  had.  His  right  is  extinguished  by  his 
death,  and  she,  in  virtue  of  the  fact  that  she  is  his  widow,  is  designated 
as  the  donee  of  the  land.  The  statute  provides  for  the  rights  of  the 
children  only  in  case  of  the  death  of  both  father  and  mother  before  the 
final  proof  and  declares  that  the  right  and  fee  shall  inure  to  the  benefi . 
of  such  children.  In  Bernier  v.  Bernier,  147  U.  S.  246,  13  Sup.  C 
244,  37  L.  Ed.  152,  the  court  held  that  if  the  homestead  entryman  d. 1 
a  widower,  without  acquiring  patent,  the  right  to  complete  the  proofs 
and  acquire  the  patent  passes  to  all  his  children,  as  well  to  those  who 
are  adults  as  to  those  who  are  infants.    That  conclusion  was  reached 
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by  construing  together  both  section  2291  and  section  2292.  In  the 
course  of  the  opinion  the  court  remarked  that  the  object  of  the  sec- 
tions in  question  was  "to  provide  the  method  of  completing  the  home- 
stead claim  and  obtaining  a  patent  therefor,  and  not  to  establish  a  line 
of  descent  or  rules  of  distribution  of  the  deceased  entryman's  estate." 
This  expression  of  the  opinion  is  relied  upon  by  the  appellant  as  au- 
thority for  the  contention  that  the  title  so  granted  under  the  home- 
stead law  was  not  intended  to  be  free  from  the  control  of  the  state 
statutes  of  descent,  but  we  find  in  it  no  such  meaning.  The  court  in 
that  case  recognized  the  right  of  all  the  surviving  children  of  the  entry- 
man  to  share  equally  in  the  homestead,  but  so  held,  not  out  of  con- 
sideration of  a  state  statute  of  descent,  but  on  account  of  the  meaning 
of  the  two  sections  so  quoted  from  the  homestead  law ;  in  other  words, 
the  court  applied  and  gave  force  only  to  the  homestead  law  as  it  was 
expressed,  and  very  correctly  observed  that  it  was  not  the  purpose  of 
the  homestead  law  to  establish  a  line  of  descent  or  rule  of  distribution, 
but  it  was  to  determine  who  were  the  grantees  of  the  government  and 
who  were  entitled  to  receive  the  patent  therefor. 

The  case  of  Hall  v.  Russell,  101  U.  S.  503,  25  L.  Ed.  829,  is,  we 
think,  directly  in  point.  That  was  a  case  which  involved  the  construc- 
tion of  the  donation  act,  an  act  in  which  the  terms  of  the  grant  arc 
much  stronger  than  in  the  case  of  the  homestead  law,  the  language 
thereof  being :  "There  shall  be,  and  hereby  is,  granted ;"  the  grantee 
being  any  qualified  settler  or  occupant  of  the  public  lands  "who  shall 
have  resided  upon  and  cultivated  the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provisions  of  this  act."  It  further 
provided  that,  if  a  settler  died  before  the  expiration  of  the  required 
four  years  of  continued  possession,  all  his  rights  should  descend  to 
his  heir  at  law,  including  his  widow.  The  court  held  that,  until  such 
settler  was  qualified  to  take,  there  was  no  actual  grant  of  the  land,  and 
that  if  such  a  settler  should  die  after  a  residence  thereon  of  less  than 
the  required  four  years  he  had  no  devisable  interest  therein. 

The  appellant  invokes  the  doctrine  of  relation  as  it  is  expressed  in 
Shepley  v.  Cowan  et  al.,  91  U.  S.  330,  23  L.  Ed.  424.  In  that  case 
the  court  held  that  where  a  state  seeks  to  sell  land  as  part  of  the  lands 
included  in  a  grant  to  it,  and  a  settler  seeks  to  acquire  a  right  of  pre- 
emption to  the  same  land,  the  party  taking  the  first  initiatory  steps, 
if  the  same  have  been  followed  up  to  patent,  acquires  the  better  right, 
and  that  the  patent  relates  back  to  the  date  of  the  initiatory  act  and 
cuts  off  all  intervening  claims.  That  doctrine  has  no  application  to 
the  facts  of  the  present  case.  There  were  no  rival  claims  to  the  land 
which  was  included  in  the  homestead  which  was  granted  to  the  widow 
of  William  McCune.  Her  right  was  not  adverse  to  that  of  her  hus- 
band. By  virtue  of  the  fact  that  both  were  settlers  on  the  land  for 
the  purpose  of  obtaining  a  homestead,  and  her  husband  died  before  the 
conditions  of  the  grant  were  complied  with,  she  became  the  donee  of 
the  title.  Her  husband  had  nothing  to  which  the  doctrine  of  relation 
could  apply. 

In  the  case  of  Shepley  v.  Cowan  the  court  referred  to  its  previous 
decision  in  Gibson  v.  Chouteau,  13  Wall.  100,  20  L.  Ed.  534,  where  the 
doctrine  of  relation  was  thus  defined: 
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"By  the  doctrine  of  relation  is  meant  that  principle  by  which  an  act  done 
at  one  time  is  considered  by  a  fiction  of  law  to  have  been  done  at  some  ante- 
cedent period.  It  is  usually  applied  where  several  proceedings  are  essential 
to  complete  a  particular  transaction,  such  as  conveyance  or  deed.  The  last 
proceeding  which  consummates  the  conveyance  is  held,  for  certain  purposes, 
to  take  effect  by  relation  as  of  the  day  when  the  first  proceeding  was  had.'* 

Of  what  avail  would  it  be  to  the  appellant  in  this  case  to  invoke 
that  doctrine,  and  to  assert  that  the  patent  which  issued  to  the  widow 
of  McCune  took  effect  by  relation  at  the  time  when  the  settlement  was 
made  by  him  ?  Conceding  that  it  relates  back  to,  and  takes  effect  at, 
that  date,  it  can  nevertheless  detract  nothing  from  the  effect  of  the 
widow's  title.  Her  title,  as  well,  relates  back  to  the  initiatory  act,  and 
for  her  benefit  only,  and  not  for  the  benefit  of  the  heirs  of  the  deceased 
entryman.  McCune  never  received  a  grant  from  the  United  States, 
nor  acquired  any  interest  in  the  land  which  could  descend  to  his  heirs. 
The  Supreme  Court  of  Washington  has  never  applied  the  doctrine  of 
relation  to  a  case  such  as  that  which  is  now  under  consideration,  nor 
has  that  court  held  the  land  acquired  under  the  homestead  laws  of  the 
United  States  to  be  community  property  in  any  case  where  the  hus- 
band and  wife  resided  thereon  for  a  shorter  time  than  the  period  re- 
quired by  those  laws  in  order  to  acquire  title. 

In  Kromer  v.  Friday,  10  Wash.  621,  39  Pac.  229,  32  L.  R.  A.  671, 
Kromer  had  made  an  entry  upon  land  of  the  United  States  under  the 
homestead  act,  and  settled  on  the  same,  together  with  a  woman  whom 
he  married  after  he  had  made  final  proof  and  received  the  final  certifi- 
cate, but  before  the  issuance  of  the  patent.  It  was  held  that  the 
patent  vested  the  title  in  the  community,  but  the  court  ruled  in  that 
case  that  the  fact  that  the  marriage  ceremony  was  performed  under 
those  circumstances  was  not  proof  that  the  settlers  had  not  been  mar- 
ried at  the  time  of  the  settlement. 

In  Bolton  v.  La  Camas  Water  Co.,  10  Wash.  246,  38  Pac.  1043,  the 
husband  and  wife  established  a  homestead  and  lived  thereon  six  years, 
when  the  wife  died.  Final  proof  was  made  later  by  the  husband,  and 
patent  issued  to  him.  The  husband  thereafter  married  a  second  wife. 
It  was  held  that  the  husband,  upon  the  issuance  of  the  patent,  took 
the  full  legal  title,  and  upon  his  conveyance  of  the  land  to  a  grantee, 
who  was  ignorant  of  the  equities  of  the  first  wife's  heirs,  both  the  legal 
and  equitable  titles  would  pass. 

In  Ahern  v.  Ahern  et  al.  (recently  decided  by  the  Supreme  Court  of 
Washington)  71  Pac.  1023,  it  appeared  that  Ahern  and  his  wife  made 
a  homestead  entry,  lived  thereon,  and  complied  with  the  rules  and 
regulations  relating  to  homesteads,  for  more  than  six  years.  Alter 
the  wife's  death  the  husband  made  final  proof,  and  subsequently  re- 
ceived a  patent.  It  was  held  that,  the  equitable  title  having  vested  in 
the  community  before  the  wife's  death,  the  legal  title  also  vested  in  the 
community,  and  the  court  affirmed  the  rule  in  Kromer  v.  Friday,  that 
land  so  acquired  is  taken  by  purchase  by  reason  of  the  settlement  and 
improvements  thereon  in  which  both  husband  and  wife  participated, 
and  is  consequently  community  property. 

In  Harris  v.  Harris,.  71  Cal.  314,  12  Pac.  274,  an  unmarried  woman 
after  acquiring  the  initiatory  right  to  pre-empt  certain  public  land  of 
the  United  States,  married,  and  during  her  marriage  paid  the  gov- 
69C.C.A.— 28 
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ernmetit  price  for  the  land,  and  received  a  patent  therefor.  It  was 
held  that  the  property  so  acquired  became  her  separate  estate,  and 
was  not  community,  and  this  irrespective  of  the  fact  that  the  money 
may  have  been  paid  out  of  the  community  property.  The  court  said : 
"Can  the  husband  say  that  he  obtained  an  interest  in  the  pre-emption 
claim  prior  to  the  certificate  of  purchase  by  reason  of  the  payment  with  his 
consent  of  money  of  which  he  had  the  control?  Such  a  claim  would  seem  to 
be  invalid,  because  the  express  or  implied  agreement  that  he  should  have  such 
an  interest  would  be  in  fraud  of  the  United  States  statute." 

In  Labish  v.  Hardy,  77  Cal.  327,  19  Pac.  531,  it  was  held  that  a 
joint  occupancy  by  husband  and  wife  of  land  in  the  town  of  Santa 
Cruz,  which  terminated  by  the  death  of  the  wife  10  years  before  the 
act  of  Congress  to  quiet  title  to  lands  in  said  town,  approved  July  23, 
1866  (14  Stat.  209,  c.  211),  would  not  constitute  the  land  community 
property  as  against  the  grant  made  by  the  town  to  the  husband  as  a 
bona  fide  occupant  at  the  time  of  the  passage  of  the  act. 

We  find  no  error  in  the  rulings  of  the  Circuit  Court.  The  judgment 
is  affirmed. 

NOTE. 

Bights  Acquired  by  Homestead  Settlements  and  Entries  on  Public 
Lands  of  the  United  States. 

1.  In  Genehai*. 

[a]  (U.  S.  1895)  Defendant,  having  the  right  to  enter  a  certain  100  acres 
of  land  as  a  homestead,  went  on  it  for  the  purpose  of  making  it  his  home, 
and  has  ever  since  occupied  it  His  homestead  application  therefor  was 
wrongfuUy  rejected  by  the  register  of  the  land  office,  on  the  ground  that  the 
land  was  within  the  granted  limits  of  a  railroad,  was  double  minimum  land, 
and  that  80  acres  was  the  limit  of  a  homestead  entry  thereon,  as  to  which 
fact  the  register  was  mistaken.  HeM,  that  defendant  thereby  acquires  an 
equity,  which  he  could  enforce  against  the  railroad,  which  thereafter  selected 
the  land  as  indemnity  land,  and  obtained  a  patent  and  legal  title  thereto;  and 
that  he  did  not  lose  his  rights  by  failure  to  take  an  appeal  from  the  register, 
or  by  making  a  pre-emption  filing,  when  his  homestead  application  was  re- 
jected, on  80  acres  of  tie  land,  on  the  advice  of  the  register  that  he  could 
prove  up  on  this  at  the  end  of  a  year,  and  then  homestead  80  acres  more. — 
Ard  v.  Brandon,  156  U.  S.  537,  15  Sup.  Ct.  406,  39  L.  Ed.  524;  Same  v.  Pratt, 
Id.    Reversing  (1890)  43  Kan.  419,  23  Pac.  646. 

[b,  c]  (U.  S.  1899)  A  homestead  settler  on  public  lands  acquires  no  vested 
rights  therein,  as  against  the  United  States,  prior  to  the  time  when,  under  the 
law,  he  becomes  entitled  to  a  patent,  which  deprives  congress  of  the  power 
to  vest  title  to  such  lands  in  another.— Wagstaff  v.  Collins,  97  Fed.  3,  38  C 
C.  A.  19. 

[d]  (U.  S.  1902)  While  the  mere  occupancy  and  improvement  of  public  land 
give  no  right  as  against  the  United  States,  yet  the  occupancy  and  improve- 
ment of  unsurveyed  public  land,  in  good  faith,  by  a  settler  who  makes  it  his 
home,  with  the  intention  of  making  entry  of  the  same  under  the  homestead 
or  pre-emption  laws  when  it  shall  have  been  surveyed,  has  always  been 
recognized  as  lawful,  and  as  giving  the  settler  a  possessory  claim,  which  en- 
titles him  to  preference  when  the  land  is  opened  for  entry;  and,  in  view  of 
such  recognition,  such  a  settler  must  be  regarded  as  having  made  a  "valid 
settlement  pursuant  to  law,"  within  the  meaning  of  the  president's  proclama- 
tion of  December  20,  1892,  setting  apart,  as  a  forest  reservation,  certain  public 
lands  in  California,  but  excepting  aU  lands  within  the  prescribed  boundaries 
"which  may  have  been  prior  to  the  date  hereof  embraced  in  any  legal  entry 
or  covered  by  any  lawful  filing  duly  of  record  *  *  *  or  upon  which  any 
valid  settlement  has  been  made  pursuant  to  law;"  and  under  the  rule  of  the 
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later  decisions  of  the  supreme  court,  that  the  withdrawal  of  lands  from  entry 
by  the  interior  department  as  being  within  a  railroad  grant  did  not  defeat  the 
rights  of  subsequent  settlers  thereon  where  the  withdrawal  was  in  fact  un- 
authorized, it  is  immaterial  that  the  land  of  such  settlers  bad  been  so  with- 
drawn, and  had  never  been  formally  restored  to  the  public  domain.— Holmes 
v.  United  States,  118  Fed.  995,  55  C.  C.  A.  489. 

[e]  (U.  S.  1903)  One  claiming  homestead  rights  in  a  tract  of  land  as  a 
settler  thereon,  who  acquiesced  in  the  decision  of  the  land  department  adverse 
to  his  claim,  and  thereafter  filed  a  new  application  to  enter  the  same  as  a 
homestead  as  public  land,  on  the  ground  that  a  prior  entry  thereof  by  another 
was  invalid,  must  be  regarded  as  having  abandoned  his  original  claim,  and 
cannot  thereafter  maintain  a  suit  based  thereon. — Edwards  v.  Begole,  121 
Fed.  1,  57  C.  O.  A.  245. 

[f]  (U.  S.  1903)  Under  Act  May  14,  1880,  c.  89,  §  3,  21  Stat.  141  [U.  S.  Comp. 
St  1901,  p.  1393],  giving  settlers  on  public  lands,  claiming  under  the  homestead 
laws,  the  same  time  to  file  their  homestead  applications  and  to  perfect  their 
entries  as  had  been  previously  allowed  to  settlers  under  the  pre-emption  laws, 
and  providing  that  their  rights  should  relate  back  to  the  time  of  settlement, 
no  rights  can  be  acquired,  by  settlement  on  land  which  is  not  at  the  time 
public  land,  but  the  title  to  which  is  vested  in  the  state  by  a  prior  grant,  al- 
though such  grant  is  subsequently  declared  forfeited  under  power  therein  re- 
served.—Edwards  v.  Begole,  121  Fed.  1,  57  C.  C.  A.  245. 

[g]  (U.  S.  1892)  A  homesteader  has  not  the  legal  title  before  final  proof,  but 
has  an  immediate  equitable  interest  and  the  exclusive  right  of  possession  until 
forfeited  by  failure  to  carry  out  the  terms  of  entry. — United  States  v.  Turner 
(C.  C.)  54  Fed.  228. 

[h]  (U.  S.  1892)  A  homestead  entry  operates  as  an  appropriation  of  the 
land  covered  by  it,  and  segregates  this  tract  from  the  mass  of  the  public  do- 
main.—United  States  v.  Turner  (C.  C.)  54  Fed.  228. 

[i]  (U.  S.  1894)  A  homestead  settler  whose  land  was  subsequently  included 
in  allotments  to  Indians,  and  who  has  not  perfected  his  right  by  making 
proof  in  the  land  office,  is  not  entitled,  in  a  suit  against  Indians  and  an  army 
officer  who  threatens  to  put  them  in  possession,  to  a  decree  declaring  him  the 
owner  of  the  land,  and  quieting  his  title.— La  Chapelle  v.  Bubb  (O.  C.)  69  Fed. 
481. 

[J]  (U.  S.  1900)  Under  Act  June  16,  1880,  c.  244,  §  2,  21  Stat.  287  [U.  S. 
Comp.  St  1901,  p.  1416],  providing  that,  where  homestead  entries  shall  be  can- 
celed, the  secretary  of  the  interior  shall  repay  the  person  who  made'  such 
entry*  the  omission  of  a  formal  order  of  cancellation  will  not  defeat  the  intent 
of  the  statute,  or  deprive  an  entryman  of  the  redress  intended. — Hoi  lister  v. 
United  States,  36  Ct  CI.  13. 

[k]  (Cal.  1867)  The  rights  of  claimants  under  the  homestead  laws  of  the 
United  States  are  not  affected  by  Act  Cong.  July  23,  18G6,  c.  219,  entitled  "An 
act  to  quiet  land  titles  in  California." — Keeran  v.  Allen,  33  Cal.  542. 

[1]  (Colo.  1889)  Under  the  homestead  laws  of  the  United  States  no  person 
by  filing  upon  a  piece  of  land  acquires  any  ownership  in  the  same;  he  obtains 
an  inchoate  title,  which  is  only  completed  when  be  has  resided  upon  the  land 
the  period  of  time  mentioned  in  the  statute,  and  proved  his  right  to  the  title, 
and  paid  for  the  same.— Schoolfleld  v.  Houle,  13  Colo.  394,  22  Pac.  781. 

[m]  (Fla.  1893)  A  person  entering  a  homestead  under  the  laws  of  the 
United  States  acquires  a  vested  right  therein  at  the  expiration  of  five  years 
from  entry,  but  no  estate  in  the  lands  vests  in  him  until  he  has  complied  with 
the  required  conditions.— Lovell  v.  Wall,  31  Fla.  73,  12  South.  659. 

[n]  (Kan.  1887)  A  settler  on  public  lands  who  makes  a  valid  homestead 
entry,  and  continues  to  reside  on  and  improve  the  land  entered,  in  compliance 
with  the  land  laws,  has  the  exclusive  right  to  its  possession  and  use,  and  to 
the  Improvements,  and  also  acquires  equities  in  the  land  itself  which  increase 
from  the  time  the  entry  is  made  until  the  complete  title  is  earned. — Burling- 
ton, K.  &  S.  W.  R.  Co.  v.  Johnson,  38  Kan.  142,  16  Pac.  125. 

[o]  (La.  1891)  A  certificate  of  entry  issued  under  the  United  States  home- 
stead law  vests  in  the  holder  a  sufficient  title  to  support  a  petitory  action. — 
Broussard  v.  Broussard,  43  La.  Ann.  921,  9  South.  910. 
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[p]  (Minn.  1897)  A  homesteader  who  has  received  a  receipt  from  the  United 
States  receiver  for  fees,  and  resides  on  the  land  when  the  county  commis- 
sioners establish  a  public  road  across  the  same,  is  an  owner,  and  entitled  to 
have  damages  assessed  and  awarded. — In  re  Ehle  (Minn.)  71  N.  W.  382;  Parier 
v.  Board  of  Com'rs  of  Itasca  County,  Id. 

[q]  (Okl.  1895)  A  homestead  claimant  who  entered  and  occupied  the  land 
prior  to  the  time  fixed  in  the  proclamation  of  the  president  for  the  settlement 
of  the  same,  and  whose  homestead  entry  was  canceled  for  that  reason,  could 
not  avail  himself  of  the  benefits  of  the  occupying  claimants'  act— WoodrufT 
v.  Wallace,  3  Old.  355,  41  Pac.  357. 

[r]  (S.  D.  1903)  Defendant  H.,  the  assignee  of  an  invalid  lease  from  an 
Indian  allottee  of  reservation  lands,  secured  a  relinquishment  of  the  land  from 
such  allottee,  and  made  application  for  a  homestead  filing  thereon,  which 
was  returned  to  him  by  the  land  office  officials  without  any  action  on  the  same. 
Thereafter  he  sowed  a  part  of  the  land,  and  mortgaged  the  prospective  crop 
to  plaintiff  to  secure  indebtedness  due  it  from  him.  Subsequently  defendant 
L.  began  his  residence  on  the  land,  made  an  alleged  homestead  entry,  and  re- 
ceived a  receiver's  receipt  therefor.  H.  renewed  his  application,  and,  on  being 
informed  that  the  land  had  been  entered  by  L.,  gave  notice  of  contest.  L. 
harvested  the  crop  sown,  and  plaintiff  sued  to  recover  it.  Held,  that  the  deci- 
sion of  the  land  office  allowing  L.  to  make  the  entry  was  conclusive  and 
binding  on  the  courts  so  long  as  the  matter  was  pending  before  them,  and  that 
L.  thereby  acquired  title  not  only  to  the  land,  but  also  to  everything  growing 
thereon,  including  the  crop  in  question,  and  plaintiff  could  not  recover. — 
Reservation  State  Bank  v.  Hoist,  95  N.  W.  931. 

[s]  (S.  D.  1903)  Where  an  applicant  for  land  subject  to  homestead  entry  is 
permitted  to  enter  the  same,  he  acquires  the  right  to  the  exclusive  possession 
thereof,  and  there  can  be  no  rightful  occupation  of  a  part  of  such  land  by 
any  other  person  as  against  him. — Reservation  State  Bank  v.  Hoist,  95  N.  W. 
931. 

[t]  (Wash.  1894)  Under  the  homestead  law,  the  legal  title  to  the  homestead 
does  not  pass  to  the  applicant  until  proof  of  the  required  five  years'  residence 
and  cultivation  is  made. — Bolton  v.  La  Camas  Water  Power  Oo.,  10  Wash. 
246,  38  Pac.  1043. 

[u]  (Wis.  1900)  J.  entered  public  lands  as  a  homesteader  in  January,  1891, 
and  a  month  thereafter  filed  his  application  to  enter  the  same.  Thereafter, 
but  before  14  months  from  the  date  of  entry  had  expired,  as  required  by  Act 
Cong;  March  3,  1891,  c.  561,  §  6,  26  Stat.  1098  [U.  S.  Comp.  St.  1901,  p.  1406], 
he  filed  his  application  to  have  his  entry  commuted  into  a  cash  entry,  which, 
prior  to  the  passage  of  that  act,  might  have  been  done  at  any  time  after  entry, 
and,  both  J.  and  the  officers  of  the  local  land  office  being  ignorant  of  the 
existence  of  the  act  of  1891,  J.'s  entry  was  regularly  commuted,  and  final 
proofs  made  thereunder.  J.  then  sold  the  land,  but.  on  his  proofs  being  held 
insufficient  by  the  general  land  office,  it  was  reconvened  to  him,  and  he  took 
up  a  simulated  residence  on  the  land,  and  thereafter  fraudulently  attempted 
to  make  proof  as  a  continuous  resident  for  14  months,  as  required  by  the  act 
of  1891,  under  which  a  certificate  was  issued  to  him.  Thereafter  Act  Cong. 
June  3,  1896,  c.  812,  29  Stat.  197  [U.  S.  Comp.  St.  1901,  p.  1409],  was  passed 
declaring  that,  when  a  commutation  proof  was  prematurely  made  through 
mistake,  and  no  fraud  had  been  practiced,  and  the  certificate  had  not  been 
canceled,  nor  the  land  re-entered  before  the  passage  of  the  act,  the  entryman's 
certificate  should  be  confirmed.  Held,  that  whatever  fraud  existed  in  the 
proof  of  J.'s  claim  occurred  after  final  proof  had  been  prematurely  made,  and 
existed  in  his  subsequent  attempt  to  comply  with  the  act  of  1891,  and  hence 
such  fraud  did  not  debar  him  from  the  rights  acquired  under  the  act  of  1896, 
and  his  certificate  not  having  been  canceled  by  the  interior  department  In 
proceedings  to  contest  his  title  prior  to  the  passage  of  the  act  of  1896,  he  was 
entitled  to  confirmation  thereof.— McCord  v.  Hill,  84  N.  W.  27. 

II.  Rights  of  Wife  in  Homestead  Entered  by  Husband. 

[a]  (Minn.  1890)  Where  a  husband  relinquishes  a  homestead  claim  there- 
tofore entered  by  him,  and  deserts  his  wife,  leaving  her  in  possession,  and 
the  land  department  has  recognized  her  right  to  contest  the  subsequent  entry 
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of  such  land  by  one  having  notice  of  such  facts,  she  may  recover  possession 
from  him,  pending  the  contest,  with  damages  for  his  dispossessing  her  and 
destroying  improvements  left  upon  the  premises,  which  improvements  he 
claims  by  a  sale  from  the  husband  that  is  shown  to  be  collusive.— Michaelis 
v.  Michaelis,  43  Minn.  123.  44  N.  W.  1149. 

[b]  (Minn.  1890)  In  an  action  by  a  wife  to  recover  possession  of  a  home- 
stead entered  by  her  husband  under  the  laws  of  the  United  States,  which  has 
been  fraudulently  and  collusively  relinquished  by  the  husband,  and  entered 
by  defendant,  it  is  error  to  charge  that  a  homestead  cannot  be  relinquished 
without  the  consent  of  the  wife,  as  that  principle  depends  upon  a  state  law 
which  has  no  application  to  homestead  entries  of  United  States  lands. — 
Michaelis  v.  Michaelis,  43  Minn.  123,  44  N.  W.  1149. 

[c]  (Mo.  1899)  Under  Rev.  St.  U.  S.  §  2291  [U.  S.  Comp.  St  1901,  p.  1390], 
providing  that  if,  after  his  entry  on  unappropriated  lands,  the  person  making 
entry,  or,  if  he  is  dead,  his  widow,  proves  that  he  has  cultivated  it  for  five 
years  immediately  preceding  the  filing  of  his  affidavit,  he  shall  be  entitled  to 
a  patent,  where  a  husband  has  entered  on  such  lands,  and  complied  with  the 
statutory  requirements,  his  equitable  right  to  have  the  title  vested  in  him  is 
complete,  and  he  cannot  be  deprived  of  it  by  his  wife,  whom  he  had  deserted, 
making  the  final  proof  of  occupancy  for  him. — Egbert  v.  Bond,  49  S.  W.  873. 

III.  Rights  op  Widow  and  Heirs. 

[a]  (U.  S.  1893)  Rev.  St.  §§  2291,  2292  [U.  S.  Oomp.  St  1901,  pp.  1390, 
1394],  providing  for  the  issuance  of  certificates  and  patents  of  homestead 
lands  to  the  heirs  of  the  homesteader,  the  former  naming  the  "heirs"  gener- 
ally, and  the  latter  referring  to  "minor  heirs"  only,  must  be  construed  so  as 
to  stand  together,  and,  so  construed,  the  latter  applies  only  when  there  are 
minor  heirs  alone,  and  the  former  when  there  are  adult  heirs,  or  adult  and 
minor  heirs;  and  a  patent  issued  to  minor  heirs,  when  there  are  also  adult 
heirs,  will  inure  to  the  benefit  of  all  alike,  and  the  minors  will  be  compelled 
to  convey  the  proper  shares  to  the  adults. — Bernier  v.  Bernier,  147  U.  S.  242, 
13  Sup.  Ct.  244,  37  L.  Ed.  152,  reversing  (1888)  72  Mich.  43,  40  N.  W.  50. 

[b]  (U.  S.  1900)  The  widow  of  a  person  who  has  made  a  homestead  entry, 
and  to  whom  the  lands  are  devised  by  his  duly  probated  will,  is  a  transferee 
thereof  "by  bona  fide  instrument,"  so  as  to  be  entitled  to  purchase  them  under 
Act  June  15,  1880,  c.  227,  §  2,  21  Stat  238,  even  if  she  would  have  no  such 
right  simply  as  widow.  Judgment,  Amacker  v.  Northern  Pac.  R.  Go.  (1893) 
58  Fed.  850,  7  C.  C.  A.  518,  afilrmed.— Northern  Pac.  R.  Co.  ▼.  Amacker,  20 
Sup.  Ct.  236,  175  U.  S.  564,  44  L.  Ed.  274. 

[c]  (Cal.  1872)  Upon  the  death  of  a  husband,  who  has  taken  up  and  entered 
a  homestead,  under  Act  Cong.  May  20,  1862,  c.  75,  12  Stat.  392,  if  the  five  years 
have  not  expired  for  a  patent  to  issue,  the  widow,  upon  performing  the  re- 
maining conditions,  is  entitled  to  a  patent  and  acquires  a  title  in  fee  free  from 
all  trust  in  favor  of  the  children.— Jarvis  v.  Hoffman,  43  Cal.  314. 

[d]  (Kan.  1884)  Under  Rev.  St.  U.  S.  §  2291  [U.  S.  Comp.  St  1901,  p.  1390], 
providing  that  no  patent  shall  issue  for  land  entered  under  the  homestead 
law  until  five  years  after  entry,  and  that  if,  at  the  expiration  of  that  time,  the 
person  making  the  entry  be  dead,  his  widow,  or,  if  she  be  dead,  his  heirs, 
shall  be  entitled  to  a  patent  on  proving  that  she  or  they  have  resided  upon 
and  cultivated  the  land  for  five  years  immediately  succeeding  the  time  of 
filing  the  affidavit  for  the  entry  thereof,  and  that  it  has  not  been  alienated, 
a  person  who  enters  land,  but  dies  before  the  expiration  of  five  years,  has  no 
Interest  in  the  land  which  he  can  convey  by  will  to  his  executors. — Chapman 
v.  Price,  32  Kan.  446,  4  Pac.  807. 

Tel  (Mich.  1888)  Under  Rev.  St.  IT.  S.  $  2291  [U.  S.  Comp.  St.  1901,  p.  1390], 
providing  for  the  Issue  of  a  patent  for  a  homestead  to  the  person  making  the 
pntry,  "or,  if  he  be  dead,  his  widow,  or,  in  case  of  her  death,  his  heirs  or 
devisee."  and  section  2292  [U.  S.  Comp.  St  1901,  p.  1394],  providing  that  "in 
case  of  the  death  of  both  father  and  mother,  leaving  an  infant  child  or  chil- 
dren under  twenty-one  years  of  age,  the  right  and  fee  shall  inure,"  to  their 
benefit  children  and  heirs  of  full  age  at  the  time  of  the  death  of  the  applicant, 
before  the  issue  of  the  patent,  acquire  no  interest  as  against  the  minor  chil- 
dren.—Bernier  v.  Bernier,  72  Mich.  43,  40  N.  W.  50. 
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[f]  (Minn.  1898)  A  homesteader  under  the  laws  of  the  United  States  en- 
tered, resided  upon,  cultivated,  and  improved  his  claim  for  more  than  five 
years,  but  died  without  making  his  final  proofs.  His  widow  made  them,  and 
complied  in  ail  things  with  the  provisions  of  section  2291,  Rev.  St  U.  S. 
[U.  S.  Comp.  St  1901,  p.  1390].  Her  proofs  were  accepted  as  sufficient  by  the 
land  officers,  but  by  mistake  the  patent  for  the  land  was  issued  to  his  heirs 
instead  of  her.  Held  that  upon  such  compliance  by  her  with  the  law,  she 
became  the  equitable  owner  of  the  land,  and  that  the  patentees  bold  the  legal 
title  in  trust  for  her. — Hayes  v.  Carroll,  76  N.  W.  1017. 

[g]  (Mo.  1885)  Under  Rev.  St  U.  S.  §  2291  [U.  S.  Oomp.  St  1901,  p.  1390], 
where  both  parents  die  before  perfecting  a  homestead  entry,  their  heirs  are 
entitled  to  a  patent  on  proving  the  facts  required,  and  take  as  tenants  in 
common. — Crumb  v.  Hambleton,  86  Mo.  501. 

[h]  (Neb.  1877)  Under  the  United  States  homestead  law,  the  widow  of  a 
settler  who  dies  before  completing  the  required  residence  may  complete  it 
and  entitle  herself  to  a  patent— Perry  v.  Ashby,  5  Neb.  291. 

[i]  (Neb.  1901)  A  homestead  claimant  after  making  a  homestead  entry, 
and  occupying  public  land  under  the  United  States  homestead  laws,  executed 
a  mortgage  on  the  land  thus  occupied,  and  died  before  full  compliance  with 
the  law  entitling  him  to  make  final  proof  and  obtain  title  thereto.  Held, 
that  as  against  his  heirs  at  law,  who  perfected  the  entry,  made  the  required 
final  proof  of  settlement  and  cultivation,  and  obtained  from  the  government 
title  to  such  land,  the  mortgage  was  ineffectual  to  create  any  valid  lien 
thereon.— Marley  v.  Sturkert,  86  N.  W.  1056. 

[J]  (N.  D.  1898)  Where  a  homesteader  dies  before  his  right  to  a  patent  ac- 
crues, his  heirs  succeed  to  his  rights,  not  as  heirs,  but  because  the  law  gives 
them  preference  as  new  homesteaders,  allowing  to  them  the  benefit  of  the 
residence  of  their  ancestor  upon  the  land. — Gjerstadengen  v.  Van  Duzen,  76 
N.  W.  233. 

[k]  (Wash.  1891)  Testator  by  his  will  directed  that  title  to  government 
land  on  which  he  had  settled  under  the  homestead  law  be  perfected,  and  that 
all  of  bis  real  estate  be  sold  at  such  time  as  It  would  realize  $6,000,  and  that 
the  proceeds  of  all  bis  property,  real  and  personal,  be  divided  among  bis 
children.  Held,  that  assuming  the  law  to  be  that  under  Rev.  St.  U.  S.  §  2292 
[U.  S.  Comp.  St.  1901,  p.  1394],  the  right  to  the  homestead  inured  to  testator's 
minor  children, .  without  power  of  devise  in  him,  it  would  be  presumed  that 
he  did  not  attempt  to  dispose  of  it  by  his  will,  and  therefore  his  minor 
children  would  not  be  required  to  make  any  election,  but  could  claim  this 
land  as  theirs,  and  also  share  in  the  estate  under  the  will. — Lewis  v.  Lichty, 
3  Wash.  St.  213,  28  Pac.  356,  28  Am.  St  Rep.  25. 

[1]  (Wash.  1894)  Where  a  husband  and  wife  applied  for  a  homestead,  and, 
after  the  expiration  of  the  required  five  years'  residence  thereon,  the  wife 
died,  and  the  husband  subsequently  made  final  proof,  received  his  patent  and 
afterwards  sold  the  land  to  a  purchaser  for  value,  without  notice  of  any 
beneficial  interest  therein  belonging  to  the  estate  of  the  wife,  the  heirs  of  the 
wife  cannot  recover  her  interest  in  the  homestead.— Bolton  v.  La  Camas 
Water  Power  Co.,  10  Wash.  246,  38  Pac.  1043. 

IV.  Rights  against  Trespassers  and  Persons  Having  No  Title. 

[a]  (Cal.  1890)  Act  Feb.  25,  1885,  c.  149,  23  Stat  321  [U.  S.  Comp.  St  1901, 
p.  15241,  provides  that  one  taking  possession  of  government  land  without 
connecting  himself  with  the  title  is  a  mere  trespasser.  St  Cal.  1873-74, 
p.  544,  §  2,  provides  that  every  qualified  claimant  under  the  homestead  laws 
of  the  United  States,  residing  on  public  land  of  the  United  States  within  this 
state,  who  shall  have  made  his  original  homestead  entry  in  accordance  with 
said  laws,  shall,  from  the  date  of  such  entry,  be  deemed  to  have  title  to,  and 
be  in  possession  of,  all  the  land  described  in  such  entry,  as  against  tres- 
passers, and  all  persons  having  no  superior  right  or  title  to  the  same,  as  long 
as  he  shall  continue  to  reside  thereon,  and  to  comply  in  good  faith  with  said 
homestead  laws.  Held,  in  an  action  to  quiet  title  to  land,  by  one  in  no  wise 
connected  with  the  government  title  thereto,  against  one  who  had  filed  her 
homestead  entry  on  certain  land  embracing  the  land  on  which  she  resides,  and 
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also  the  land  in  dispute,  that,  as  against  plaintiff,  defendant  had  title  to  the 
premises.— Kitts  v.  Austin,  83  CaL  167,  23  Pac.  290.      ' 

[b]  (Cal.  1894)  Under  Act  March  23,  1874,  §  2,  one  who  has  made  a  United 
States  homestead  entry,  and  obtained  a  receipt  from  the  land  office  on  making 
full  cash  payment  for  the  land,  being  a  resident  on  the  land  at  the  time  of 
*uch  entry,  and  continuing  to  reside  thereon,  and  to  comply  in  good  faith 
with  the  homestead  law,  till  after  final  payment,  may  recover  possession  of 
that  part  of  the  land  covered  by  the  entry,  of  which  another,  not  in  privity 
with  the  United  States,  had  adverse  possession  at  the  time  of  the  entry,  and 
continued  in  adverse  possession. — Wormouth  v.  Gardner,  105  Cal.  149,  38  Pac. 
646. 

[c]  (Ind.  T.  1899)  An  action  of  trespass  for  causing  land  to  be  washed 
away  through  maintaining  a  dike  in  a  river  may  be  brought  by  one  who  has 
entered  upon  the  land  under  the  homestead  laws  of  the  United  States,  and 
obtained  a  receipt  from  the  receiver  of  the  land  office. — Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Clark,  51  S.  W.  962. 

[d]  (Minn.  1901)  Where  an  application  for  the  entry  of  land  is  legally  and 
properly  made  for  a  homestead  under  the  land  laws  of  the  United  States,  the 
right  to  possession  thereof  inures  to  the  person  making  such  entry,  as  against 
a  trespasser. — Hasty  v.  Bonness,  86  N.  W.  896. 

[e]  (Neb.  1897)  A  settler  under  the  United  States  homestead  law  has  from 
date  of  entry  a  title  which  will  support  an  action  for  trespass  committed  after 
entry,  and  before  the  right  to  a  patent  becomes  absolute.— Culbertson  Irri- 
gating &  Water  Power  Oo.  v.  Olander  (Neb.)  71  N.  W.  298. 

[f]  (Okl.  1902)  One  who  makes  settlement  on  a  tract  of  land  while  it  is 
-covered  by  the  homestead  entry  of  another  is  a  mere  intruder,  a  naked  and 
unlawful  trespasser,  and  no  right  either  in  law  or  equity  can  be  founded  on 
such  settlement. — McMichael  v.  Murphy,  70  Pac.  189. 

V   Right  to  Impbovements  and  Compensation  Therefor. 

[a]  (U.  S.  1898)  A  receiver's  receipt  for  fees  paid  on  the  entry  of  supposed 
public  land  as  a  homestead  is  not  a  sufficient  "written  instrument"  on  which 
to  claim  a  right  to  recover  improvements  against  a  successful  plaintiff  in 
ejectment,  under  Rev.  St.  Wis.  §  3096.— Vilas  v.  Prince,  88  Fed.  682. 

[b]  (U.  S.  1898)  Lands  granted  in  aid  of  a  railroad  were  afterwards  de- 
cided by  the  secretary  of  the  interior  to  be  still  open  for  entry.  A  suit  in 
ejectment  concerning  one  parcel  was  decided  by  the  circuit  court  in  harmony 
with  the  secretary's  decision,  but  was  appealed  to  the  supreme  court.  Held, 
that  one  who  entered  a  similar  parcel  as  a  homestead,  in  full  knowledge  of 
the  facts,  while  the  appeal  was  pending,  was  not  a  good-faith  holder,  and  as 
fluch  entitled  to  pay  for  his  improvements,  under  Rev.  St  Wis.  §  3096. — Vilas 
v.  Prince,  88  Fed.  682. 

[c]  (Okl.  1898)  A  homestead  settler,  who  makes  improvements  upon  a  tract 
of  government  land,  and  whose  entry  is  afterwards  canceled,  may  remove 
the  same  after  the  land  has  been  awarded  to  an  adverse  settler. — Winans  v. 
Beidler,  52  Pac.  405. 

[d]  (Okl.  1898)  One  whose  only  claim  to  public  land  was  a  homestead  entry 
which  has  been  canceled  for  fraud  cannot  claim  the  rights  of  an  occupying 
claimant,  in  order  to  enforce  payment  for  improvements  made  on  such  land 
during  the  time  his  homestead  entry  was  intact— Calhoun  v.  McCornack,  54 
Pac.  493. 

[e]  (Wash.  1893)  Where  one  makes  improvements  on  land  entered  as  a 
homestead,  after  being  notified  that  the  entry,  having  been  allowed  by  in- 
advertence, would  be  returned  to  the  general  land  office  for  cancellation,  he 
cannot  claim  an  allowance  for  such  improvements  on  final  decision  against 
Tiim.— Smith  v.  Arthur,  7  Wash.  60,  34  Pac.  433. 

VL  Right  to  Cut  and  Sell  Timber. 

[a]  (U.  S.  1895)  A  settler  on  a  homestead  has  no  right  to  sell  timber  for 
money,  except  so  far  as  the  same  may  have  been  cut  for  the  purposes  of  cul- 
tivation.—Shiver  v.  United  States,  159  U.  S.  491,  16  Sup.  Ct.  54,  40  L.  Ed.  231. 

[b]  (U.  S.  1895)  A  citizen  who  has  made  a  regular  and  proper  homestead 
-entry  is  nevertheless  liable  to  a  criminal  prosecution  under  Rev.  St  §§  2461, 
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5388  [U.  S.  Comp.  St  1901,  pp.  1527,  3649],  for  cutting  and  removing  standing 
trees  and  timber  found  upon  the  land. — Shiver  v.  United  States,  159  U.  S.  491, 
16  Sup.  Ct  54,  40  L.  Ed.  231. 

[c]  (U.  S.  1895)  Lands  entered  for  a  homestead  are,  as  between  the  United 
States  and  the  settler,  public  lands  of  the  United  States,  within  Rev.  St  f 
2461  [U.  S.  Comp.  St.  1901,  p.  1527],  which  forbids  the  cutting  of  timber  from 
lands  reserved  for  the  purpose  of  supplying  materials  to  the  navy.— Shiver  v. 
United  States,  159  U.  S.  491,  16  Sup.  Ct  54,  40  L.  Ed.  231. 

[d]  (U.  S.  1894)  Where  settlers  on  public  lands  file  declarations  under  the 
pre-emption  or  homestead  laws,  with  intent  to  defraud  the  government  by 
merely  removing  the  timber,  a  purchaser  of  such  timber  is  liable  to  the  gov- 
ernment for  its  value. — Stone  v.  United  States,  64  Fed.  667,  12  C.  C.  A.  451, 
29  U.  S.  App.  32. 

[e]  (U.  S.  1901)  A  homestead  settler,  who  has  not  perfected  his  right  so  as 
to  entitle  him  to  a  patent,  has  no  right  or  authority  to  cut  and  remove  timber 
from  the  land,  and  can  give  no  title  to  such  timber  as  against  the  United 
States.— Cunningham  v.  Metropolitan  Lumber  Co.,  110  Fed.  332,  49  C.  C.  A. 
72. 

[f]  (U.  S.  1877)  A  homesteader,  under  Act  May  20,  1862,  c.  75,  12  Stat. 
392,  entitled  "An  act  to  secure  homesteads  to  actual  settlers  upon  the  public 
domain,"  who  has  paid  the  entry  fee  and  made  affidavit,  as  required  by  law, 
has  no  right  to  cut  and  sell  timber  merely  for  purpose  of  traffic  and  sale 
alone.— United  States  v.  McEntee,  Fed.  Cas.  No.  15,673. 

[g]  (U.  S.  1878)  The  enactment  of  the  pre-emption,  homestead,  and  mining 
laws  by  congress  has  modified  the  operation  of  Rev.  St.  §  2461  [U.  S.  Comp. 
St.  1901,  p.  1527],  prohibiting  absolutely  the  cutting  or  removal  of  timber  on 
the  public  lands,  so  that  persons  occupying  portions  of  such  lands  under  sncta 
laws  may,  before  becoming  the  owners  thereof,  cut  and  use  the  timber 
thereon  so  far  as  the  same  may  be  necessary  to  accomplish  the  purpose  for 
which  the  land  is  occupied.— United  States  v.  Nelson,  Fed.  Cas.  No.  15,864  [5 
Sawy.  68]. 

[h]  (U.  S.  1881)  A  settler  on  the  public  lands  for  the  purpose  of  pre- 
emption or  to  secure  a  homestead,  in  good  faith,  has  no  authority  to  go 
outside  of  the  improvements,  cut  or  sell  timber,  and  thus  denude  the  land 
and  destroy  the  value  of  the  public  domain,  even  though  he  intends  to  ac- 
quire the  title,  under  his  claim.— The  Timber  Cases  (D.  C.)  11  Fed.  81,  3 
McCrary,  519. 

[i]  (U.  S.  1881)  A  person  entering  on  public  land  for  the  purpose  of  pre- 
emption or  to  secure  a  homestead,  in  good  faith,  may  cut  the  timber  stand- 
ing thereon  for  the  purposes  of  cultivation,  and  after  applying  such  portion 
as  can  be  used  for  the  improvement  he  may  sell  or  dispose  of  the  balance.— 
The  Timber  Cases  (D.  C.)  11  Fed.  81,  3  McCrary,  519. 

[J]  (U.  S.  1882)  Under  Act  Cong.  June  3,  1878,  19  Stat.  89  [U.  S.  Comp. 
St.  1901,  p.  1529],  persons  occupying  the  public  lands  in  Oregon  under  the 
mining,  pre-emption,  or  homestead  laws  of  the  United  States  may  cut  and 
use  the  timber  thereon  convenient  for  the  purpose  of  such  occupancy,  and 
may  also  take  other  timber  from  the  public  lands,  if  need  be,  sufficient  to 
maintain  the  necessary  improvements  on  the  lands  so  occupied;  but  any 
cutting  or  removing  timber  from  the  public  lands  otherwise  than  this,  as 
with  intent  to  dispose  of  or  wantonly  to  destroy  the  same,  is  a  trespass  for 
which  the  party  guilty  of  the  same  is  liable,  civilly  and  criminally.— United 
States  v.  Smith  (C.  C.)  11  Fed.  487,  8  Sawy.  100. 

[k]  (U.  S.  1883)  The  defendant  claimed  to  have  taken  up  a  homestead  on 
the  northwest  quarter  of  section  22,  of  township  19,  and,  while  intending  to 
cut  saw  logs  thereon,  with  intent  to  dispose  of  same,  did,  by  mistake,  cut 
said  logs  on  the  northeast  quarter  of  said  section.  HMf  that  If  the  defend- 
ant had  cut  the  logs  on  the  northwest  quarter,  as  he  intended,  It  would 
have  been  a  willful  trespass,  and  therefore  his  mistake  was  immaterial,  and 
he  was  liable  to  the  United  States  for  the  value  of  said  logs  as  a  willful 
trespasser.— United  States  v.  Williams  (C.  C.)  18  Fed.  475,  9  Sawy.  874w 

[1]  (U.  S.  1883)  Under  section  4  of  the  act  of  June  3,  1878,  20  Stat  80 
[U.  S.  Comp.  St.  1901.  p.  1529],  which  prohibits  the  cutting  of  any  timber 
on  the  public  lands  with  intent  to  dispose  of  the  same,  but  permitting  a 
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settler  under  the  pre-emption  and  homestead  acts  to  clear  his  claim  as  fast 
as  the  same  shall  be  prepared  for  cultivation,  and  authorizing  the  disposition 
of  the  timber  so  cut,  to  the  settler's  best  advantage,  a  settler  who  cuts  tim- 
ber on  his  claim  with  intent  to  dispose  of  the  same,  and  not  merely  as  a 
means  of  preparing  the  land  for  tillage,  is  a  willful  trespasser,  and  liable 
accordingly.— United  States  v.  Williams  (C.  C.)  18  Fed.  475,  9  Sawy.  374. 

[m]  (U.  S.  1883)  One  who  has  entered  upon  public  land  according  to  law 
for  the  purpose  of  claiming  a  homestead  therein,  and  is  residing  thereon  in 
good  faith,  and  improving  it  for  agricultural  purposes,  is  entitled  to  cut  so 
ojuch  timber  from  the  land  as  is  necessary  for  his  actual  improvements;  but 
until  he  has  received  his  patent  he  cannot  cut  timber  for  any  other  purposes 
nor  under  any  other  condltiona— United  States  v.  Lane  (0.  0.)  19  Fed.  910. 

fn]  (U.  S.  1887)  While  holding  land  under  a  homestead  entry,  the  home- 
steader can  only  cut  and  sell  the  timber  from  such  portion  or  parts  of  the 
land  as  are  being  cleared  for  cultivation  or  settlement— United  States  v. 
Murphy  (C.  C.)  32  Fed.  376;    Same  v.  Mann,  Id.  386. 

[o]  (U.  S.  1899)  A  homesteader,  before  he  has  become  entitled  to  a  patent 
to  the  land,  is  not  authorized  to  sell  timber  therefrom  for  the  purpose  of 
obtaining  money  with  which  to  hire  improvements  made  which  the  law  con- 
templates he  shall  make  himself.  He  has  no  right  to  sell  timber  for  any 
purpose  from  any  part  of  the  land  except  such  as  he  intends  in  good  faith 
to  put  into  immediate  cultivation;  and  a  use  of  the  land  for  grazing  pur- 
poses, without  plowing  it  up,  is  not  cultivation,  as  meant  by  the  law.— United 
States  v.  Niemeyer,  94  Fed.  147. 

Lp]  (U.  S.  1903)  One  who  enters  upon  a  tract  of  public  land  which  is  in 
fact  subject  to  homestead  entry,  with  the  bona  fide  intention  of  acquiring 
title  under  the  homestead  law,  has  the  right  to  cut  timber  thereon  for  a 
house,  although  he  has  not  yet  filed  his  entry,  and  he  cannot  be  held  liable 
for  trespass,  and  for  the  value  of  the  timber  so  cut  and  used,  although  the 
local  land  office  had  previously  been  ordered  by  the  land  department  not  to 
accept  any  filing  on  such  land.— United  States  v.  Blendauer,  122  Fed.  703. 

VIL  Wateb  Rights, 

[a]  (Cal.  1889)  Act  July  26,  1866  (14  Stat  253,  c.  262,  5  9),  provided  that, 
when  rights  to  the  use  of  water  for  mining,  agricultural,  and  other  purposes 
have  vested  and  are  acknowledged  by  local  custom  and  laws,  the  possessors 
of  such  rights  shall  be  protected,  and  the  right  of  way  for  construction  of 
ditches  confirmed;  and  the  amendatory  act  of  July  9,  1870  (16  Stat  218,  c. 
236,  8  17),  provided  that  patents  gnfnted  or  pre-emptions  and  homesteads 
allowed  shall  be  subject  to  vested  and  accrued  water  rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water  rights.  Held,  that 
the  right  acquired  by  plaintiff  by  appropriation  after  the  passage  of  the  act 
of  1866  is  valid,  and  will  be  protected  as  against  defendant  who  afterwards 
obtained  title  to  the  land  from  the  United  States.— De  Necochea  v.  Curtis, 
80  Cal.  397,  20  Pac.  563,  22  Pac.  198. 

[b]  (Colo.  1888)  One  who  has  made  an  appropriation  of  the  waters  of  a 
stream  for  Irrigation  acquires  a  prior  right  thereto,  as  against  a  riparian 
owner  who  obtained  a  patent  from  the  United  States,  after  such  ap- 
propriation, and  before  Act  Cong.  July  9,  1870,  c.  236,  J  17,  16  Stat.  218, 
amending  Act  July  26,  1866,  c.  262,  §  9,  14  Stat  253,  providing  that  patents 
thereafter  issued  shall  be  subject  to  any  vested  or  accrued  water  rights.— 
Hammond  v.  Rose,  11  Colo.  524,  19  Pac.  466,  17  Am.  St  Rep.  258. 

[cj  (Cal.  1895)  Rev.  St  U.  S.  §§  2339,  2340  [U.  S.  Comp.  St.  1901,  p.  1437], 
providing  that  rights  to  the  use  of  water  on  public  lands,  vested  and  accrued 
by  priority  of  possession,  shall  be  protected,  and  all  patents  granted  and 
homesteads  and  pre-emptions  allowed  shall  be  subject  thereto,  and  Civ.  Code 
Cal.  §  1412,  providing  that  one  entitled  to  the  use  of  water  may  change  the 
place  of  diversion,  if  others  are  not  injured  thereby,  do  not  confer  the  right 
upon  an  appropriator  of  water  on  public  land  to  go  upon  the  land,  after  its 
fntry  by  another  as  a  homestead,  but  before  the  claimant  has  made  final 
proof,  to  change  the  point  of  diversion  and  construct  new  ditchea— McGuire 
v.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  R.  A.  384. 
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[d]  (Dak.  1888)  On  the  filing  of  a  homestead  entry  upon  public  land,  for 
which  a  patent  is  subsequently  issued,  rights  in  a  stream  flowing  over  the 
land  become  vested  in  the  homestead  settler,  and  the  waters  thereof  are  no 
longer  subject  to  the  right  of  appropriation.— Sturr  v.  Beck,  6  Dak.  71,  50 
N.  W.  486. 

[e]  (Wash.  1889)  The  prior  appropriator  of  the  flow  of  any  water  over  the 
public  lands  of  the  United  States  has  by  local  custom,  which  is  recognized 
by  the  United  States,  a  vested  right  therein,  which  cannot  be  defeated  by 
-one  who,  having  consented  to  such  appropriation,  subsequently  files  a  home- 
stead entry  and  obtains  a  patent  for  the  land.— Thorpe  v.  Tenem  Ditch  Co* 
1  Wash.  St  506,  20  Pac.  588. 

VIIL  Exemption  from  Liability  fob  Debts. 
i.  In  General. 

[a]  (U.  S.  1874)  The  provision  of  Homestead  Act  May  20,  1862,  c  75,  f  4, 
12  Stat  393,  that  no  lands  acquired  thereunder  shall  in  any  event  become 
liable  to  any  debt  contracted  prior  to  the  issuing  of  the  patent  therefor,  is 
valid  and  binding  on  the  states.— Seymour  v.  Sanders,  Fed.  Cas.  No.  12,690 
£3  Dill.  437]. 

[b]  (Fla.  1887)  It  is  not  necessary,  in  order  to  acquire  exemption  from 
forced  sale  of  lands  patented  to  a  party  by  the  United  States  under  Act 
Cong.  May  20,  1862,  c.  75,  12  Stat  392,  to  secure  homesteads  to  actual  set- 
tlers on  public  domain,  and  acts  supplemental  thereto,  as  to  debts  incurred 
prior  to  the  issuance  of  the  patents,  that  there  should  be  residence  after 
such  issuance.— Adams  v.  White,  23  Fla.  352,  2  South.  774. 

[bb]  (Kan.  1898)  The  probate  court  has  no  jurisdiction,  in  administering 
the  estate  of  a  decedent,  to  order  lands  acquired  by  decedent  under  the  home- 
stead laws  sold  to  pay  debts  contracted  prior  to  the  issuance  of  the  patent — J. 
B.  Watkins  Land-Mortg.  Co.  v.  Mullen,  54  Pac.  921. 

[c]  (Minn.  1874)  Act  May  20,  1862,  c.  75,  §  4,  12  Stat  393  (homestead 
act),  providing  that  lands  taken  as  a  homestead  shall  not  become  liable  for 
debts  of  the  settler  contracted  prior  to  the  issuance  of  the  patent  is  not  in 
conflict  with  Const.  U.  S.  art.  4,  §  3,  which  provides  that  nothing  in  the  con- 
stitution shall  be  so  construed  as  to  prejudice  the  claims  of  any  particular 
state.— Russell  v.  Lowth,  21  Minn.  167,  18  Am.  Rep.  389. 

[d]  (Minn.  1874)  Const,  art.  2,  §  3,  which  prohibits  any  interference  with 
the  primary  disposal  of  the  soil  by  the  United  States,  is  an  express  inhibition 
of  the  state  legislature  to  pass  any  law  subjecting  lands,  patented  under 
the  homestead  act  of  congress,  to  levy  or  sale  on  execution  for  any  debt 
created  prior  to  issuance  of  the  patent— Russell  v.  Lowth,  21  Minn.  167,  18 
Am.  Rep.  389. 

[e]  (Mo.  1898)  Under  the  homestead  act  (Rev.  St  U.  S.  f  2296  [U.  S.  Comp. 
St  1901,  p.  1398]),  declaring  that  no  land  acquired  thereunder  shall  be  liable 
for  any  debt  contracted  prior  to  the  issuance  of  the  patent  therefor,  a  sher- 
iff's deed  made  pursuant  to  an  execution  sale  for  a  debt  contracted  before 
the  patent  issues  conveys  nothing.— Dickerson  v.  Bridges,  48  S.  W.  825. 

[ee]  (Neb.  1882)  When  a  homesteader,  under  Act  May  20,  1862,  c.  75,  12 
Stat.  392,  contracts  a  debt  before  his  title  is  perfected,  and  judgment  is  ren- 
dered against  him  after  he  obtains  his  patent,  the  judgment  is  not  a  lien  on 
the  land.— Kruger  v.  Adams  &  French  Harvester  Co.,  13  Neb.  97,  13  N.  W.  a 

If]  (Neb.  1885)  Where  lands  are  entered  under  the  homestead  law  of  the 
United  States,  and  afterwards  upon  proper  proof  and  payment  of  the  price, 
the  homestead  is  commuted,  such  lands  are  not  subject  to  sale  on  execution 
for  a  debt  contracted  before  the  patent  was  issued.— Baldwin  v.  Boyd,  18 
Neb.  444,  25  N.  W.  580. 

[g]  (Neb.  1901)  Land  acquired  under  the  homestead  laws  of  the  United 
States  is  not  liable  to  the  debts  of  the  patentee  contracted  before  the  issu- 
ance of  the  patent— Jackett  v.  Bower,  86  N.  W.  1075. 

[h]  (N.  D.  1898)  Where  a  homesteader  dies  before  his  right  to  a  patent 
accrues,  he  has  no  such  Interest  in  the  land  as  will  make  it  a  part  of  his 
estate,  or  subject  to  the  payment  of  his  debts.— Gjerstadengen  v.  Van  Duzen. 
76  N.  W.  233. 
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[i]  (N.  D.  1899)  The  sale  and  removal  on  foreclosure  of  mechanic's  lien  of 
-a  house  erected  on  land  on  which  a  homestead  tiling  had  been  made,  but 
not  final  proof  thereon,  in  no  way  conflict  with  Rev.  St  U.  S.  1878,  &  2296 
[U.  S.  Gomp.  St  1901,  p.  1398],  which,  in  substance,  declares  that  land  ac- 
quired under  the  homestead  act  shall  not  be  sold  for  any  debt  contracted 
before  the  issuance  of  the  patent  therefor.— Mahon  v.  Surerus,  81  N.  W.  64, 
*9  X.  D.  57. 

[j]  (Okl.  1897)  The  congressional  enactment  providing  that  no  lands  ac- 
quired under  the  federal  homestead  laws  "shall,  in  any  event,  become  liable 
for  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the  issuing  of 
patent  therefor,"  includes  a  liability  for  a  tort  growing  out  of  a  breach  of  a 
contract  warranting  the  title  to  certain  personal  property.— Flanagan  v.  For- 
sythe,  50  Pac.  152. 

[k]  (Or.  1874)  When  a  party,  having  availed  himself  of  the  benefits  of 
section  1  of  the  homestead  act  of  congress  of  May  20,  1862  (12  Stat  392,  c. 
75),  and  taken  a  homestead  under  sections  1  and  2,  afterwards,  before  the 
expiration  of  five  years'  residence,  commutes  under  section  8  (12  Stat.  393), 
and  obtains  a  patent  by  the  payment  of  money,  the  land  so  acquired  is  a 
homestead,  and  exempt  from  liability  for  debts  contracted  prior  to  the  is- 
suing of  the  patent— Clark  v.  Bay  ley,  5  Or.  343. 

[1]  (Or.  1890)  Ditches  dug  mainly  through  a  homestead,  and  used  to  ir- 
rigate the  land,  without  which  the  land  would  be  of  but  little  value,  and 
could  probably  never  have  been  used  as  a  homestead,  must  be  treated,  with 
the  water  in  them,  as  a  part  of  the  land,  and  not  severable  from  the  home- 
stead, and  therefore  are  not  liable  to  be  sold  for  debts  contracted  before  the 
issue  of  the  patent  for  such  homestead.— Faull  v.  Cooke,  19  Or.  455,  26  Pac. 
662,  20  Am.  St  Rep.  836. 

2.  Debts  Contracted  after  Applicant  is  Entitled  to  Patent. 

[a]  (Cal.  1894)  Under  Rev.  St.  U.  S.  §  2296  [U.  S.  Comp.  St.  1901,  p.  13981. 
providing  that  "no  lands  acquired  under  this  chapter  [on  homesteads]  shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor,"  land  so  acquired  is  not  liable  for  a 
debt  contracted  after  final  proofs  were  made  by  the  applicant  and  the  re- 
ceipt entitling  him  to  a  patent  was  issued,  but  before  the  issuance  of  the 
patent— Barnard  v.  Boiler,  105  Cal.  214,  38  Pac.  728. 

[b]  (Colo.  1892)  Rev.  St.  U.  S.  §  2296  [U.  S.  Comp.  St  1901,  p.  1398],  pro- 
vides that  no  lands  acquired  under  the  homestead  act  shall  be  liable  for  any 
debt  contracted  prior  to  the  issuance  of  the  patent  therefor.  Held  that, 
where  a  debt  was  contracted  after  the  issuance  of  a  final  certificate  of  en- 
try to  defendant,  but  prior  to  his  obtaining  a  patent,  the  land  might  law- 
fully be  taken  in  satisfaction  of  the  debt,  since  the  patent,  when  issued,  re- 
lates back  to  the  date  of  the  final  certificate. — Struby-Estabrook  Mercantile 
Co.  v.  Davis,  18  Colo.  93,  31  Pac.  495,  36  Am.  St.  Rep.  266. 

[c,  d]  (Kan.  1880)  The  homestead  act  (Rev.  St.  U.  S.  §  2296  [U.  S.  Comp.  St. 
1901,  p.  1398]),  provides  that  "no  lands  acquired  under  the  provisions  of  this 
act  shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt  or  debts 
contracted  prior  to  the  issuing  of  the  patent  therefor."  Held,  that  such  lands 
are  liable  for  debts  contracted  after  the  day  on  which  the  owner  of  them 
becomes  entitled  to  a  patent  which  may  not  be  issued  until  later. — Leonard  v. 
Ross,  23  Kan.  292. 

[e,  f]  (Okl.  1897)  The  exemption,  from  liability  for  debts,  of  lands  entered 
as  homesteads,  provided  by  section  2296  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  p.  1398],  no  longer  applies  to  said  lands 
after  final  proof  has  been  made,  and  final  or  patent  certificates  issued  there- 
for.— Flanagan  v.  Forsythe,  50  Pac.  152. 

[g]  (Or.  1896)  Under  Rev.  St  U.  S.  §  2296  [U.  S.  Comp.  St.  1901,  p.  1398], 
relating  to  homesteads,  and  providing  that  no  lands  acquired  under  such 
section  shall  become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor,  land  so  acquired  is  not  liable  for  a  debt 
contracted  by  the  applicant,  after  final  proofs  are  made,  and  before  the  issu- 
ance of  the  patent— Wallowa  Nat.  Bank  v.  Riley,  29  Or.  289,  45  Pac.  766,  54 
Am.  St  Rep.  794,  following  Barnard  v.  Boiler  (1894)  105  Cal.  214,  38  Pac.  728. 
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8.  Effect  of  Transfer  or  Relinquishment  of  Homestead. 

[a]  A  homestead  claim,  perfected  by  a  patent,  and  afterwards  conveyed 
by  the  patentee  to  another  person,  is  exempt  from  execution  and  sale  for  a 
debt  contracted  by  the  patentee  prior  to  the  issuing  of  the  patent,  and  reduced 
to  judgment  before  the  conveyance. 

—(Cal.  1874)  Miller  v.  Little,  47  Cal.  348; 
(Wis.  1873)  Gile  v.  Hallock,  33  Wis.  523. 

[b]  (Kan.  1898)  Lands  entered  under  the  United  States  homestead  acts> 
after  they  have  been  abandoned  as  a  homestead,  are  liable  to  seizure  and  sale 
under  proper  proceedings  in  attachment  for  debts  contracted  by  the  home- 
stead claimant  between  the  date  of  final  proof  and  certificate  and  the  issue 
of  the  patent. — Johnson  v.  Borin,  54  Pac.  804. 

[c]  (Minn.  1874)  Lands  patented  as  a  homestead  to  an  actual  settler  by  the 
United  States  do  not  become  liable  for  any  indebtedness  existing  against  the 
patentee  prior  to  the  existence  of  the  patent,  though  conveyed  by  him  to 
another  person;  as  Act  May  20,  1862,  c.  75,  §  4,  12  Stat.  393,  provides  that 
such  lands  shall  not  become  liable  for  such  indebtedness  "in  any  event" — 
Russell  v.  Lowth,  21  Minn.  167,  18  Am.  Rep.  389. 

[d]  (Miss.  1854)  Act  June  28,  1822,  providing  that  all  certificates  of  entry 
of  land  issued  In  pursuance  of  the  act  of  congress  shall  be  received  as  vesting 
n  complete  title  in  the  person  in  whose  favor  It  is  issued,  his  heirs,  or  their 
assigns,  so  far  as  to  enable  the  holder  to  maintain  any  action  thereon,  vests 
a  complete  legal  title  in  the  assignee  of  one  to  whom  the  certificate  is  issued, 
subject  to  execution. — Lindsey  v.  Henderson,  27  Miss.  (5  Cushm.)  502. 

[e]  (Mo.  1894)  The  exemption  of  land  entered  as  a  homestead  under  the 
United  States  homestead  laws,  from  liability  for  debts  incurred  before  the 
patent  is  issued,  is  not  a  privilege  personal  to  the  patentee,  but  attaches  to 
the  land,  and  inures  to  the  benefit  of  his  grantee. — Dickerson  v.  Cuthburth, 
56  Mo.  App.  647. 

[f]  (Neb.  1882)  A  person  who  acquires  lands  under  the  United  States  home- 
stead laws,  which  provide  that  no  such  lands  "shall  In  any  event  become 
liable  to  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the  Issuing 
of  the  patent  therefor"  (Rev.  St.  U.  S.  §  2296  [U.  S.  Comp.  St  1901,  p.  1398]), 
may  convey  the  same  to  another  without  consideration,  without  rendering 
them  liable  to  attachment  at  the  suit  of  a  creditor  whose  debt  was  contracted 
prior  to  the  issuing  of  the  homestead  patent— Smith  v.  Steele,  13  Neb.  1,  12 
N.  W.  830. 

[g]  (Neb.  1885)  Where  lands  entered  under  the  homestead  law  of  the 
United  States,  and  as  to  which,  upon  proper  proof  and  payment  of  the  price, 
the  homestead  has  been  commuted,  are  exempt  when  conveyed  to  a  purchaser, 
the  exemption  continues  In  favor  of  the  grantee,  and  he  may  plead  the  same. 
—Baldwin  v.  Boyd,  18  Neb.  444,  25  N.  W.  580. 

[b]  (Neb.  1902)  Lands  acquired  from  the  government  as  a  homestead  are 
not  exempt  from  the  payment  of  debts  of  one  to  whom  the  patentee  conveyed 
the  property,  though  incurred  prior  to  the  issuance  of  the  patent — Hannah 
v  Perkins   89  N  W  599 

'  [i]  (Wash.  1893)  Rev.' St  U.  S.  §  2296  [U.  S.  Oomp.  St  1901,  p.  1368],  pro- 
viding that  no  lands  acquired  under  the  provisions  of  the  homestead  act  shall 
be  liable  for  any  debt  contracted  prior  to  the  issuance  of  the  patent  therefor, 
applies,  though  the  land  ceased  to  be  occupied  as  a  homestead  after  the  Is- 
suance of  the  patent. — Jean  v.  Dee,  5  Wash.  580,  32  Pac.  460. 

4.  Effect  of  Reacquirement  by  Patentee. 

[a]  (Cal.  1896)  Where  the  patentee  of  land  as  a  government  homestead 
conveys  it,  on  its  subsequent  reconveyance  to  him  by  his  grantee  the  land  is 
devested  of  its  homestead  qualities,  and  is  liable  in  his  hands  for  debts  con- 
tracted prior  to  the  issuance  of  the  patent. — De  Lany  v.  Knapp,  111  Cal.  165, 
43  Pac.  598,  52  Am.  St.  Rep.  160. 

[b]  (Cal.  1896)  Where  the  patentee  of  land  as  a  government  homestead 
conveys  it,  on  its  subsequent  reconveyance  to  him  by  his  grantee  the  land  Is 
devested  of  its  homestead  qualities,  and,  if  sold  to  a  creditor,  taking  In  good 
faith,  for  a  debt  contracted  prior  to  the  issuance  of  the  patent,  the  fact  that 
the  conveyance  by  the  patentee  was  with  Intent  to  defraud  his  creditors  sub- 
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-sequent  to  the  issuance  of  the  patent  does  not,  as  to  the  patentee  or  his  gran- 
tees, affect  such  purchaser's  title. — De  Lany  v.  Knapp,  111  Cal.  165,  43  Pac. 
£98,  52  Am.  St  Rep.  100. 

[c]  (Iowa,  1887)  Plaintiff,  the  owner  of  a  homestead  under  a  patent  from 
the  United  States,  conveyed  the  same  by  warranty  deed  to  his  wife,  who 
executed  back  to  him  a  mortgage,  reciting  that  it  was  given  to  secure  part 
-of  the  purchase  money.  Both  parties  acted  in  the  honest  belief  that  such  con- 
veyance would  render  the  homestead  more  secure  to  the  wife  and  children. 
After  some  years,  finding  that  they  were  mistaken,  the  wife  reconveyed  to 
plaintiff,  who  thereupon  discharged  the  mortgage.  There  was  no  money 
consideration  in  any  of  the  transactions.  The  land  had  been  continuously 
and  openly  occupied  by  plaintiff  and  his  family  as  a  homestead  during  the 
entire  period.  Held,  that  the  conveyance  did  not  operate  to  extinguish  the 
exemption  under  Rev.  St.  U.  S.  §  2296  [U.  S.  Comp.  St  1901,  p.  1398],  pro- 
viding that  no  lands  acquired  under  the  provisions  of  the  homestead  act  "shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor." — Bouscher  v.  Smith,  73  Iowa,  610,  35 
N.  W.  681. 

[d]  (Neb.  1895)  The  fact  that  the  patentee  of  lands  acquired  under  the 
federal  homestead  law  conveys  the  lands,  and  afterwards,  reacquires  title, 
does  not  render  the  lands  subject  to  debts  of  the  patentee  created  before  the 
patent  was  issued. — Brandhoefer  v.  Bain,  45  Neb.  781,  64  N.  W.  213. 

[e]  (S.  D.  1901)  Under  the  provision  of  Rev.  St  U.  S.  §  2296  [U.  S.  Comp. 
St.  1901,  p.  1398],  relative  to  homestead  entries,  that  "no  lands  acquired  under 
the  provisions  of  this  chapter  shall  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the  issuing  of  the  patent  therefor/' 
the  person  making  the  entry  having  conveyed  his  interest  in  the  land  to  his 
wife,  and  it  having  subsequently  come  to  him  through  succession  to  her 
estate,  on  her  death,  all  before  issuance  of  the  patent,  it  is  not  liable  for  his 
debts  contracted  while  she  owned  it. — Van  Doren  v.  Miller,  85  N.  W.  187. 

5.  Rights  of  Heir 8  and  Devisees. 

[a]  (Minn.  1887)  When  a  settler  upon  public  lands,  under  the  homestead 
law  of  the  United  States,  dies  before  acquiring  title,  having  devised  the 
homestead,  the  devisee  perfecting  his  title,  pursuant  to  section  2291  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  1390],  acquires  the  land  exempt 
from  liability  for  prior  debts,  as  provided  in  Rev.  St  U.  S.  I  2296  [U.  S. 
■Comp.  St  1901,  p.  1398].— Coleman  v.  McCormick,  37  Minn.  179,  33  N.  W.  556. 

IX.  Right  to  Mortgage  and  Validity  of  Mortgages. 

See  ante,  III  lij. 

[a]  A  mortgage  given  on  a  government  homestead,  after  issuance  of  a  final 
certificate,  but  before  reception  of  the  patent  is  valid,  notwithstanding  Rev. 
St  U.  S.  {  2296  [U.  S.  Comp.  St  1901,  p.  1398],  provides  that  such  homestead 
shall  not  in  any  event  become  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuance  of  the  patent  therefor;  the  intent  of  the  statute 
being  to  prevent  "involuntary"  appropriation  of  the  land  to  antecedent  debts. 

—(Ala.  1899)  Smart  v.  Kennedy,  26  South.  198; 
(Or.  1897)  Howard  v.  Reckling,  49  Pac.  961; 

(Wash.  1889)  Boggan  v.  Reid,  1  Wash.  St.  514,  20  Pac.  425;   (1901)  Weber 
v.  Laidler,  66  Pac.  400,  26  Wash.  144. 

[b]  The  voluntary  mortgage  by  the  grantee  of  his  homestead  entry  is  not 
prevented  or  invalidated  by  Rev.  St  U.  S.  §  2296  [U.  S.  Comp.  St.  1901,  p. 
1398],  which  provides  that  no  lands  acquired  under  the  homestead  laws 
"shall  in  any  event"  be  liable  for  any  debt  contracted  before  the  patent  is 
issued. 

—(Cal.  1885)  Orr  v.  Stewart,  67  Cal.  275,  7  Pac.  693; 

(Mo.  1894)  Dickerson  v.  Cuthburth,  56  Mo.  App.  647;    (1898)  Dickerson 

v.  Bridges,  48  S.  W.  825; 
(Nev.  1896)  Orr  v.  Ulyatt,  23  Nev.  134,  43  Pac.  916; 
(Wis.  1899)  Meinhold  v.  Walters,  78  N.  W.  574. 

[c]  (Ark.  1891)  Act  Cong.  May  20,  1862,  c.  75,  §  4,  12  Stat  393,  entitled  "An 
act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,"  provided 
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that  no  lands  acquired  under  its  provisions  should  In  any  event  become  liable- 
to  debts  contracted  prior  to  the  issuance  of  a  patent.  Held  not  to  render  a 
mortgage  invalid  given  by  one  who  had  made  final  proofs  and  obtained  his 
final  receipt,  and  only  required  a  patent  to  complete  his  title. — Gilkerson- 
Sloss  Co.  v.  Forbes,  54  Ark.  148,  15  S.  W.  191,  26  Am.  St  Rep.  29. 

[d]  (Gal.  1866)  Where  a  party  was  in  possession  of  certain  public  lands, 
and  mortgaged  them  in  fee,  and  afterwards  located  them  as  a  homestead 
under  Act  Cong.  May  20,  1862,  c.  75,  12  Stat  392,  and  acquired  the  fee,  he 
was  estopped  from  denying  the  lien  of  said  mortgage,  or  from  defeating  by 
his  own  act  the  enforcement  thereof.— Kirkaldie  v.  Larrabee,  31  Cal.  455,  89 
Am.  Dec.  205. 

[e]  (Iowa,  1872)  Section  4  of  the  act  of  congress  of  May  20,  1862  (12  Stat. 
393,  c.  75),  granting  homesteads  to  actual  settlers  on  public  lands,  providing 
that  "no  lands  acquired  under  the  provisions  of  this  act  shall  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the  patent,*' 
was  not  designed  to  restrict  the  right  of  the  settler,  or  to  disable  him  from 
mortgaging  or  otherwise  conveying  his  interest  in  the  premises  before  the 
issuing  of  the  patent. — Nycum  v.  McAllister,  33  Iowa,  374. 

[f]  (Iowa,  1878)  The  execution  of  a  mortgage  is  not,  of  itself,  an  aliena- 
tion. A  person  who  has  entered  land  under  the  homestead  act  can  execute 
a  valid  mortgage  upon  the  same  prior  to  the  time  when  he  is  entitled  to  make 
final  proof.  It  is  not  the  purpose  of  the  act  to  protect  the  land  so  entered 
from  a  lien  created  thereon  by  the  person  entering  it — Fuller  v.  Hunt,  48 
Iowa,  163. 

[g]  (Kan.  1875)  If  the  owner  of  a  tract  acquired  under  the  United  States 
homestead  act  executes  a  mortgage  thereon  to  secure  a  debt  existing  prior 
to  the  issue  of  the  patent,  such  mortgage  is  valid,  and  may  be  enforced  by 
a  foreclosure  and  sale  of  the  land.— Watson  v.  Voorhees,  14  Kan.  328. 

[h]  (Kan.  1896)  Where  a  person  having  a  homestead  right  to  a  quarter 
section  of  land  under  the  homestead  laws  of  the  United  States  has  made 
settlement  and  improvements  thereon,  and  has  filed  his  final  affidavits  in 
the  proper  land  office,  showing  his  settlement  residence,  improvements,  and 
nonalienation  thereof,  and  also  his  affidavit  of  his  right  to  commute  the 
same  to  a  cash  entry  under  Rev.  St  U.  S.  §  2301  [U.  S.  Oomp.  St.  1901,  p. 
1406],  and  afterwards  executes  a  mortgage  on  the  land  to  procure  money  to- 
pay  the  commutation  price,  said  mortgage  is  valid. — McFall  v.  Murray  (Kan. 
App.)  45  Pac.  1100,  4  Kan.  App.  554. 

[i]  (Kan.  1896)  A  mortgage  of  land,  given  prior  to  the  making  of  final 
proof  by  a  person  occupying  the  land  under  the  homestead  laws  of  the 
United  States,  is  void.— Biddle  v.  Adams  (Kan.  App.)  46  Pac.  986. 

[j]  (Minn.)  A  person  making  an  entry  under  the  homestead  laws  of  the 
United  States  may  execute  a  valid  mortgage  upon  land  so  entered,  prior  to 
submitting  final  proof  and  receiving  the  final  certificate;  Rev.  St  U.  S. 
§  2296  [U.  S.  Comp.  St  1901,  p.  1398],  prescribing  that  no  lands  acquired 
under  the  homestead  act  shall  become  liable  for  debts  contracted  prior  to 
the  issuing  of  the  patent,  not  applying  to  such  a  case. — (1887)  Lewis  v.  Weth- 
erell,  36  Minn.  386,  31  N.  W.  356,  1  Am.  St  Rep.  674;  (1889)  Lang  v.  Morey, 
40  Minn.  396,  42  N.  W.  88,  12  Am.  St  Rep.  748. 

[k]  (Neb.  1876)  One  who  has  performed  every  act  on  his  part  necessary 
to  acquire  title  to  land  under  the  United  States  homestead  act  may  mort- 
gage it,  notwithstanding  the  patent  has  not  actually  been  issued.— -Cheney 
v.  White,  5  Neb.  261,  25  Am.  Rep.  487;  Jones  v.  Yoakam,  Id.  265. 

[1]  (Okl.  1897)  A  mortgage  executed  upon  land  by  a  homestead  entry 
man  after  he  has  made  final  proof  and  received  final  certificate  therefor  is 
valid. — Fariss  v.  Deming  Inv.  Co.,  49  Pac.  926. 

[m]  (Okl.  1897)  Where  a  person  has  made  final  proof  for  a  homestead 
under  the  laws  of  the  United  States,  and  received  from  the  government  a 
final  certificate  therefor,  and  thereafter  executes  a  mortgage,  the  mortgagee 
may,  upon  default,  foreclose  the  same,  notwithstanding  a  contest  may  have 
been  instituted  in  the  land  department  to  cancel  the  certificate  issued  to 
the  entryman. — Fariss  v.  Deming  Inv.  Co.,  49  Pac.  926. 

[n]  (Wash.  1901)  The  United  States  statute  prohibiting  the  alienation  of 
a  homestead  before  the  patent  is  issued  does  not  prevent  the  homesteader 
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from  mortgaging  the  land  prior  thereto. — Weber  v.  Laldler,  66  Pac,  400,  26 
Wash.  144. 

X.  Tbansfbb  of  Right. 
See  ante,  VIII,  H  3.  4. 
1.  In  General. 

[a]  The  filing  in  the  land  office  by  one  who  had  entered  certain  land  as 
a  homestead,  of  a  writing,  signed  by  him,  stating  that  he  relinquished  all  hi» 
right  and  title  to  the  land  in  favor  of  another  person,  restored  the  land  at 
once  to  the  public  domain,  though  the  entry  was  not  canceled  till  several 
years  later. 

— (U.  S.  1895)  Keane  v.  Brygger,  160  U.  S.  276,  16  Sup.  Ct  278,  40  L.  Ed. 
426,  anlrming  (1891)  3  Wash.  St  338,  28  Pac.  653; 
(Wash.  1891)  Keane  v.  Brygger,  3  Wash.  St  338,  28  Pac.  653. 

[b]  The  right  to  enter  a  soldier's  additional  homestead  under  Rev.  St.  §- 
2306  [U.  S.  Comp.  St.  1901,  p.  1415],  is  an  absolute  right,  not  subject  to  the 
restrictions  of  the  homestead  act,  and  is  assignable  before  entry  made. 

— (U.  S.  1896)  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  963,  41  L.  Ed. 
179,  anlrming  (1892)  50  Minn.  77,  52  N.  W.  271;  (1894)  Barnes  v.  Poirier, 
64  Fed.  14,  12  C.  C.  A.  9,  27  U.  S.  App.  500,  anlrming  Pourier  v.  Barnes 
(C.  C.  1893)  57  Fed.  956;    (1893)  Pourier  v.  Barnes  (O.  C.)  57  Fed.  956, 
Chippewa  Co.  v.  Warner,  Id.;   Same  v.  Rutan,  Id.;  Same  v.  Coffin,  Id.; 
Same  v.  Piper,  Id.;  Same  v.  Webster,  Id.; 
(Minn.  1893)  Whitesides  v.  Rutan,  53  Minn.  520,  55  N.  W.  540;    (1893) 
Bradley  v.  Whitesides,  55  Minn.  455,  57  N.  W.  148,  distinguishing  An- 
derson v.  Carkins  (1890)  135  U.  S.  483,  10  Sup.  Ct  905,  34  L.  Ed.  272; 
(1895)  Tuman  v.  Pillsbury,  60  Minn.  520,  63  N.  W.  104; 
(Utah,  1894)  Montague  v.  McCarroll,  10  Utah,  22,  36  Pac.  50. 
[bb]  (U.  S.  1893)    A  purchase  from  persons  claiming  to  represent  the  person 
making  a  homestead  entry  is  not  a  bona  fide  purchase  from  the  latter,  within 
Act  June  15,  1880,  c.  227,  §  2,  21  Stat  238,  allowing  the  person  to  whom  the 
right  acquired  by  an  entry  for  homestead  has  been  attempted  to  be  trans- 
ferred to  make  a  cash  entry. — Puget  Mill  Oo.  v.  Brown,  59  Fed.  35,  7  C.  C.  A. 
643,  15  U.  S.  App.  274. 

[c]  (U.  S.  1893)  Where  a  power  of  attorney  to  make  a  soldier's  additional 
homestead  entry  shows  on  its  face  that  the  alleged  applicant  had  already 
parted  with  all  her  beneficial  interest,  a  claimant  of  the  land  who  admits 
that  he  purchased  "scrip"  therefor,  and  who  does  not  offer  to  prove  that  it 
was  different  from  the  ordinary  "Soldier's  Additional  Homestead  Scrip,"  will 
be  presumed  to  have  known  either  that  the  power  of  attorney  divested  its 
maker  of  all  beneficial  interest  before  the  entry  was  made,  or  that,  at  the  time 
it  left  the  possession  of  its  maker,  it  was  a  mere  blank,  and  that  by  subse- 
quently filling  the  blanks,  so  as  to  make  it  appear  valid,  a  forgery  was  com- 
mitted; hence  a  deed  from  the  attorney  pursuant  to  the  sale  was  not 
such  an  attempted  transfer  by  a  bona  fide  instrument  in  writing  as  would 
entitle  the  grantee  to  make  a  cash  entry  under  Act  June  15,  1880,  c.  227,  §  2, 
21  Stat.  238,  though  such  entry  was  sanctioned  in  advance  by  the  commis- 
sioner of  the  general  land  office.— Puget  Mill  Co.  v.  Brown  (C.  C.)  54  Fed.  987. 

[d]  (U.  S.  1897)  One  who  files  a  homestead  entry,  but  has  not  settled  on 
the  land,  cannot,  by  executing  a  relinquishment,  and  delivering  it  to  another, 
transfer  any  rights  in  the  land  to  the  latter,  though  the  latter  files  such  re- 
linquishment simultaneously  with  a  new  entry  In  his  own  name.  And,  if  a 
third  person  is  in  the  actual  occupancy  of  the  land  in  good  faith  at  the  time 
of  such  filing,  his  rights  as  an  actual  settler  instantly  attach,  and  it  is  imma- 
terial that  he  is  not  at  that  time  personally  present  on  the  land. — Moss  v. 
Dowman,  82  Fed.  810. 

[e]  (Ala.  1895)  A  note  for  the  transfer,  by  deliveryt  of  a  certificate  of  the 
register  of  the  land  office,  to  the  effect  that  the  person  named  had  taken  the 
preliminiary  steps  towards  entering  as  a  homestead  the  land  described,  which 
land  had  been  abandoned  by  such  entryman,  Is  invalid  for  want  of  considera- 
tion.—McCollum  v.  Edmonds,  109  Ala.  322,  19  South.  501. 

[f]  (Ark.  1880)  A  homesteader  of  government  land  may,  after  making  his 
entry  thereon,  and  settling  there  with  his  family,  and  before  perfecting  his 
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title,  unite  with  another  as  a  partner,  and  build  a  mill  on  the  land,  giving  to 
such  partner  an  interest  therein  and  in  its  profits  for  his  advances;  and  no 
violation  of  the  homestead  statute  of  congress  is  thereby  made. — Hot  Springs 
R.  Co.  v.  Tyler,  36  Ark.  205. 

[g]  (Ark.  1888)  Homestead  Act  May  20,  1862,  c.  75,  §  2,  12  Stat  392,  re- 
quires an  affidavit  on  final  proof  that  no  part  of  the  land  has  been  alienated, 
and  Soldiers'  Additional  Homestead  Act  June  8,  1872,  c.  338,  17  Stat  333,  re- 
quires compliance  with  the  former  act  except  as  modified,  and  contains  no 
change  allowing  alienation  before  final  entry.  Held,  that  a  conveyance  of  a 
homestead  under  a  power  of  attorney,  executed  before  application  for  entry, 
is  void  under  either  act,  and  is  no  defense  to  ejectment  by  the  homesteader 
against  the  grantee.— Nichols  v.  Council,  51  Ark.  26,  9  S.  W.  305,  14  Am.  St. 
Rep.  20. 

[h]  (Gal.  1892)  Where  a  tract  of  land  was  patented  by  the  United  States 
as  an  additional  soldier's  homestead,  and  the  entry  was  made  in  the  name  of 
the  soldier  by  his  attorney  in  fact,  acting  under  an  irrevocable  power  dated 
two  yea  re  before  the  entry ,  to  which  was  added  a  relinquishment  of  dower 
by  the  soldier's  wife,  and  after  the  entry  and  its  approval,  but  before  patent 
the  land  was  conveyed  in  the  soldier's  name  to  plaintiff's  grantor,  plaintiff's 
title  is  good  at  law. — Montgomery  v.  Pacific  Coast  Land  Bureau,  W  CaL  284, 
29  Pac.  640,  28  Am.  St.  Rep.  122. 

[i]  (Cal.  1892)  Such  conveyance  was  not  such  an  assignment  of  the  sol- 
dier's homestead  right  before  entry  in  violation  of  the  homestead  act  as  to 
render  the  title  liable  to  be  annulled  at  the  suit  of  the  United  States. — Mont- 
gomery v.  Pacific  Coast  Land  Bureau,  94  Cal.  284,  29  Pac.  640,  28  Am.  St  Rep. 
122. 

[J]  (Kan.  1870)  A  person  having  claims  to  a  portion  of  public  lands  under 
a  homestead  law,  by  reason  of  having  complied  with  the  provisions  of  the 
law,  relinquished  such  claims  to  another  party,  and  guarantied  to  him  the 
right  of  a  homestead  upon  the  lands,  and  the  land  was  afterwards  secured  to 
such  guarantor.  Held,  that  such  relinquishment  and  guaranty  constituted  a 
sufficient  consideration  for  a  note  given  in  payment  for  them. — Moore  v.  Mc- 
intosh, 6  Kan.  39. 

[k]  (Kan.  1883)  Where  a  homesteader,  after  making  a  contract  to  sell  the 
land  entered,  perfects  his  title  and  executes  a  deed  to  the  purchaser  without 
further  stipulation  as  to  terms  of  payment,  such  conveyance  passes  a  good 
title,  and  will  be  presumed  in  law  to  be  founded  on  a  new  contract  entered 
into  at  the  time  of  the  conveyance,  and  conditioned  as  to  terms  of  payment 
In  accordance  with  the  former  contract. — Sutphen  v.  Sutphen,  30  Kan.  510,  2 
Pac.  100. 

[1]  (Minn.  1871)  An  assignment  by  the  occupant  of  a  homestead,  under  the 
United  States  laws,  of  all  his  "homestead  right  and  claim,  together  with  all 
structures,  buildings,  and  improvements  put  thereon,"  is  a  good  consideration 
for  a  promissory  note  given  therefor. — Lindersmith  v.  Schwlso,  17  Minn.  26 
<G11.  10). 

[m,  n]  (Minn.  1871)  The  sale  and  relinquishment  by  the  occupant  of  a  home- 
stead of  his  homestead  rights,  and  right  to  acquire  title  thereto,  and  of  the 
improvements  thereon,  is  not  against  public  policy,  as  tending  to  place  the 
land  beyond  the  reach  of  taxation  for  an  indefinite  period;  nor  is  such  re- 
linquishment void  as  a  fraud  upon,  or  against  the  policy  of,  or  prohibited  by, 
the  homestead  act— Lindersmith  v.  Schwiso,  17  Minn.  26  (Gil.  10). 

[o]  (Miss.  1899)  An  agreement  by  the  filer  of  a  homestead  entry  on  public 
lands  to  relinquish  his  entry,  to  permit  another  to  enter  on  the  lands,  is  valid. 
—Hooker  v.  Mcintosh,  25  South.  866. 

[p]  (Neb.  1887)  The  sale  and  relinquishment  of  an  inchoate  homestead  or 
other  possessory  right  upon  the  public  domain,  together  with  a  ranch  and 
other  improvements  thereon,  constitute  a  valid  consideration  for  a  promissory 
note.— Paxton  Cattle  Co.  v.  First  Nat  Bank,  21  Neb.  621,  33  N.  W.  271,  59 
Am.  Rep.  852. 

[q]  (Neb.  1892)  Where  a  person  who  has  taken  lands  under  the  United 
States  homestead  laws  commutes  his  entry,  pays  the  government  for  the  land, 
and  receives  the  usual  final  receiver's  receipt,  he  has  the  right  to  sell  and 
<x>nvey  the  lands,  though  the  patent  has  not  been  issued,  and  the  title  which 
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he  afterwards  acquires  by  the  patent  inures  to  the  benefit  of  his  grantee. — 
Gregory  v.  Kenyon,  34  Neb.  640,  52  N.  W.  685. 

[r]  (Okl.  1897)  A  person  qualified  to  acquire  title  by  homestead  entry  be- 
comes the  equitable  owner  of  the  tract  covered  by  his  entry  upon  complying 
with  all  the  statutory  requirements  as  to  improvement,  occupancy,  and  culti- 
vation, and  making  final  proof  and  receiving  final  certificate  therefor;  and 
his  grantee  of  the  land  is  invested  with  such  title  by  accepting  a  warranty 
deed  from  him.— Laughlln  v.  Fariss,  50  Pac.  254. 

[s]  (Wash.  1888)  Under  the  act  of  congress  giving  a  soldier  the  right  to 
make  an  additional  homestead  entry  and  prohibiting  the  transfer  of  the  right, 
money  paid  for  the  purchase  of  "soldiers'  additional  homestead  scrip"  cannot 
be  recovered  on  the  ground  of  failure  of  consideration,  though  the  purchaser 
relied  upon  false  representations  made  by  the  seller. — Mackintosh  v.  Benton, 
3  Wash.  T.  431,  19  Pac.  144. 

[t]  (Wis.  1882)  One  who  has  entered  lands  under  the  homestead  law  may 
alienate  them  before  the  patent  issues,  in  the  absence  of  anything  in  the  stat- 
ute forbidding  such  alienation;  and  the  patent,  when  issued  to  him,  will  vest 
the  title  in  his  previous  grantee  by  deed  of  warranty. — Knight  v.  Leary,  54 
Wis.  459,  11  N.  W.  600. 

2.  For  Railroad  Right  of  Way. 

[a]  (U.  S.  1892)  A  homesteader  may,  even  before  final  proof,  grant  a  right 
right  of  way  to  a  railroad,  provided  no  damage  is  done  under  it  to  the  free- 
hold.—United  States  v.  Turner  (C.  C.)  54  Fed.  228. 

[b]  (Ala.  1900)  Rev.  St.  U.  S.  p.  419,  §  2288  [U.  S.  Comp.  St.  1901,  p.  1385], 
providing  that  any  person  who  may  settle  on  public  land,  either  by  pre- 
emption or  by  virtue  of  the  homestead  law,  shall  have  the  right  to  transfer 
by  warranty  against  his  own  acts  any  portion  of  his  pre-emption  or  home- 
stead for  church  or  school  purposes,  or  for  the  right  of  way  of  railroads 
crossing  such  homestead,  and  the  transfer  shall  in  no  way  vitiate  his  right 
to  complete  the  title  thereto,  does  not  authorize  a  conveyance  to  a  railroad 
company  of  the  right  of  way  through  land  on  which  a  husband  has  procured 
homestead  certificate,  and  on  which  he  and  his  family  have  entered,  without 
the  acknowledgment  of  the  wife,  separate  and  apart  from  her  husband,  as  re- 
quired by  the  state  law  for  the  conveyance  of  the  homestead. — Griffin  v. 
Chattanooga  S.  R.  Co.,  30  South.  523,  127  Ala.  570. 

[c]  <Ark.  1897)  Act  Cong.  March  3,  1875,  c.  152,  18  Stat.  482  [U.  S.  Comp. 
St.  1901,  p.  1568],  gives  to  every  railroad  a  right  of  way  across  all  government 
lands.  Rev.  St.  U.  S.  §  2288  [U.  S.  Comp.  St.  1901,  p.  1385],  permits  a  home- 
stead claimant  to  transfer  any  part  of  his  claim  to  railroad  companies  for 
rights  of  way.  Sand.  &  H.  Dig.  §§  2762,  2770,  2781,  permit  railroad  companies 
to  purchase  and  take  such  lands  as  may  be  necessary  for  railroad  purposes, 
and  to  condemn  such  lands  upon  a  failure  to  agree  with  the  owner  therefor. 
EeM  that,  where  a  homestead  claimant  contracted  with  a  railroad  company 
to  convey  to  it  five  acres,  for  railroad  purposes,  when  he  obtained  his  patent, 
so  much  of  the  grant  as  was  necessary  for  railroad  purposes  was  valid. — St. 
Louis  &  S.  F.  Ry.  Co.  v.  Tapp,  42  S.  W.  667,  64  Ark.  357. 

[d]  (Kan.  1887)  A  settler  may  sell  and  transfer  a  portion  of  his  homestead 
for  a  right  of  way  for  a  railroad,  or  his  interest  therein  may  be  condemned 
and  appropriated  for  such  purpose  on  adversary  proceedings,  and  by  paying 
full  compensation  to  the  settler  therefor. — Burlington,  K.  &  S.  W.  R.  Co.  v. 
Johnson,  38  Kan.  142,  16  Pac.  125. 

[e]  (Mo.  1893)  Rev.  St  U.  S.  §  2288  [U.  S.  Comp.  St  1901,  p.  1385],  giving 
a  homestead  occupant  the  right  to  convey  a  railroad  right  of  way  across  the 
homestead  before  his  title  thereto  is  perfected,  has  no  application  to  the  case 
of  a  homesteader  who  was  not  an  occupant  at  the  time  of  the  location  of  the 
road,  but  who  became  such  before  the  approval  of  the  railroad  company's 
profile  of  the  location  of  its  line  by  the  secretary  of  the  interior. — Kinion  v. 
Kansas  City,  Ft  S.  &  M.  R.  Co.,  118  Mo.  577,  24  S.  W.  636. 

XL  Agreements  to  Convey. 

[a]  (U.  S.  1889)    Rev.  St.  U.  S.   §§  2290,  2291  [U.  S.  Comp.  St  1901,  pp. 
1389,  1390],  provide  that  a  person  applying  for  the  entry  of  a  homestead 
59  C.C.A.— 29 
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claim  shall  make  affidavit  that  the  application  is  made  for  his  exclusive 
use  and  benefit,  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person,  and  that  no  part  of  the  land  has  been  alienated  except  for 
church  and  other  specified  purposes.  Held,  that  a  contract,  in  consideration 
of  money  due  for  improvements,  to  convey  land,  the  title  to  which  is  at  the 
time  in  the  United  States,  by  a  person  who  contemplates  and  afterwards  does 
take  it  as  a  homestead,  is  against  public  policy,  and  cannot  be  enforced  in  a 
court  of  equity.— Anderson  v.  Carkins,  135  U.  S.  483,  10  Sup.  Ct.  905,  34  L. 
Ed.  272,  reversing  Carkins  v.  Anderson  (1887)  21  Neb.  364,  32  N.  W.  155. 

[b]  (Ark.  1879)  An  agreement,  by  an  applicant  for  a  homestead  under 
Act  Cong.  May  20,  1862,  c.  75,  12  Stat.  392,  to  sell  and  convey  a  portion  of 
it,  is  void,  if  made  before  entry;  and  a  party  who  has  entered  upon  the  land 
under  such  agreement  is  bound  to  surrender  it  upon  a  judicial  declaration 
that  the  agreement  is  void. — Cox  v.  Donnelly,  34  Ark.  762. 

[c]  (Cal.  1900)  A  contract  by  which  one  person  agrees  to  acquire  title 
to  a  tract  of  public  land  through  the  homestead  laws,  and  to  convey  the 
same  to  another,  cannot  be  enforced  by  the  promisee  after  the  entry  has 
been  consummated,  being  one  for  the  commission  of  a  fraud  upon  the 
United  States,  in  violation  of  Rev.  St.  U.  S.  §  2290  [U.  S.  Comp.  St.  1901, 
p.  1389],  which  requires  one  making  a  homestead  entry  to  make  affidavit 
that  it  is  for  his  exclusive  use  and  benefit,  and  not,  either  directly  or  in- 
directly, for  the  use  or  benefit  of  another. — Moore  v.  Moore,  62  Pac.  294, 
130  Cal.  110. 

[d]  (Pla.  1893)  A  written  contract  by  a  homesteader,  made  before  he  has 
complied  with  the  United  States  homestead  law  in  reference  to  acquiring  a 
title  from  the  United  States,  to  convey  his  homestead,  is  against  public 
policy,  and  void,  and  will  not  be  enforced  In  a  court  of  equity,  although 
a  valuable  consideration  may  have  passed  to  the  homesteader  from  the  pur- 
chaser.— McCrillis  v.  Copp,  31  Fla.  100,  12  South.  643. 

lei  (Iowa,  1876)  An  occupier  of  land  under  Homestead  Act  Cong.  May  20, 
1862,  c.  75,  12  Stat  392,  cannot  make  a  valid  contract  that  he  will  convey  the 
land  when  he  shall  have  acquired  the  legal  title  thereto.  Thus,  where  O. 
had  pre-empted  a  quarter  section,  of  government  land,  and  had  made  valua- 
ble improvements  thereon,  he  agreed  with  H.  that,  if  the  latter  would  take 
possession  and  perfect  a  title  under  the  homestead  act,  he  would  relinquish 
his  rights  already  acquired,  and  should  receive,  in  consideration  therefor, 
a  deed  to.  half  of  the  land  when  the  title  should  be  perfected.  Held,  that 
the  agreement  was  in  violation  of  the  provisions  of  the  act,  and  could  not 
be  enforced. — Oaks  v.  Heaton,  44  Iowa,  116. 

[f]  (Iowa,  1890)  Plaintiff  and  defendant  occupied  and  improved  adjoining 
claims  on  public  lands,  before  the  government  survey.  They  went  together 
to  the  land  office  to  enter  their  claims  under  the  homestead  law,  when  it 
was  discovered  that  all  the  land  occupied  by  both  had  to  be  homesteaded 
by  one  person.  It  was  then  agreed  that  defendant  should  enter  the  whole 
tract,  and,  when  he  procured  a  patent,  he  should  convey  plaintiff's  claim 
to  him.  Held,  the  agreement  may  be  enforced,  although  Homestead  Act 
May  20,  1862,  c.  75,  12  Stat.  392,  requires  that  the  entry  shall  be  for  the 
exclusive  use  of  the  person  In  whose  name  it  is  made,  and  that  transfers 
made  before  the  patent  issues  shall  be  void. — Sweesey  v.  Sparling,  81  Iowa, 
433,  46  N.  W.  1068,  25  Am.  St  Rep.  506,  9  L.  R.  A.  777. 

\g]  (Kan.  1883)  Where  a  homesteader  under  the  laws  of  the  United  States, 
before  the  expiration  of  five  years  from  the  date  of  his  entry  and  the  ripen- 
ing of  his  homestead  right,  sells  an  undivided  interest  therein,  receives  full 
payment,  and  executes  a  contract  to  convey  such  interest  by  warranty  deed 
after  the  perfecting  of  his  title,  a  court  of  equity  will  not  lend  its  aid  to 
compel  the  specific  performance  of  the  contract — Mellison  v.  Allen,  30  Kan. 
382,  2  Pac.  97. 

[h]  (Kan.  1889)  A  plaintiff  in  ejectment,  whose  title  is  derived  from  a 
person  holding  a  duplicate  receipt  of  the  receiver  of  the  land  office  for  land 
taken  under  the  provisions  of  the  homestead  laws  of  the  United  States, 
can  recover  the  possession  of  a  part  of  the  land  described  in  the  receiver's 
receipt  from  a  party  in  possession,  who  claims  it  by  virtue  of  a  contract 
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made  with  a  homesteader  prior  to  the  time  when  the  title  was  acquired 
from  the  government.— Weeks  v.  White,  41  Kan.  569,  21  Pac.  600. 

[i]  (Mich.  1895)  Under  Rev.  St.  U.  S.  §§  2290,  2291  [U.  S.  Comp.  St.  1901, 
pp.  1389,  1390],  providing  that  a  person  applying  for  the  entry  of  a  home- 
stead claim  shall  make  affidavit  that  the  application  is  made  for  his  ex- 
clusive use  and  benefit,  and  not  directly  or  indirectly  for  the  use  of  another, 
and  that  no  part  of  the  land  has  been  alienated  except  for  church  or  other 
specified  purposes,  a  contract  to  convey,  for  a  valuable  consideration,  the 
title  to  land  which  is  at  the  time  in  the  United  States,  by  a  person  who 
contemplates  and  afterwards  does  take  it  as  a  homestead,  is  void  as  against 
public  policy,  and  cannot  be  enforced  in  a  court  of  equity.— Carley  v.  Gitchell, 
105  Mich.  38,  62  N.  W.  1003,  55  Am.  St.  Rep.  428. 

[j]  (Minn.  1883)  Rev.  St.  U.  S.  §  2290  [U.  S.  Comp.  St.  1901,  p.  1389], 
requiring  one  applying  to  make  a  homestead  entry  of  public  land  to  make 
an  affidavit  that  the  application  is  for  his  exclusive  use  and  benefit,  and 
section  2291  [page  1390],  requiring  that  before  the  patent  shall  issue  he 
shall  make  an  affidavit  that  no  part  of  the  land  has  been  alienated,  do  not 
render  invalid  an  agreement  by  such  an  applicant,  after  his  application,  and 
before  issue  of  the  patent  thereon,  that  he  will  convey  the  land  as  soon  as 
he  shall  make  final  proof  of  his  claim  thereto,  upon  a  consideration  to  be 
paid  to  him  at  that  time.— Townsend  v.  Fenton,  30  Minn.  528,  16  N.  W.  421. 

[k]  (Neb.  1872)  As  the  policy  of  the  homestead  act,  as  disclosed  by  the 
requirements  of  the  affidavit  and  other  provisions,  is  adverse  to  the  right  of 
a  party  to  convey  or  agree  to  convey  the  property  before  he  has  received 
a  patent,  the  court  will  not  lend  its  aid  to  the  enforcement  of  such  a  contract 
by  decreeing  its  specific  performance. — Dawson  v.  Merrille,  2  Neb.  119. 

[1]  (Neb.  1887)  In  1874  C.  occupied  a  timber  claim  of  160  acres,  upon 
which  he  had  broken  up  about  40  acres.  In  1875  he  set  out  about  20  acres 
of  this  to  timber.  In  1876,  the  claim,  with  the  improvements,  was  worth 
about  $1,000.  He  sold  it  to  A.  upon  consideration  that  he  was  to  enter  it  as 
a  homesteader  under  the  United  States  laws,  and  after  final  proof  was  to 
convey  80  acres  of  it  to  C.  Held,  that  A.,  having  obtained  title  to  the  land 
as  the  result  of  the  transaction,  would  not  be  permitted  to  set  up  the  illegal- 
ity of  the  contract  to  permit  him  to  retain  the  entire  propery. — Carkins  v. 
Anderson,  21  Neb.  364,  32  N.  W.  155. 

[m]  (Or.  1899)  A  person  holding  a  contract  to  purchase  lands  from  one 
supposed  to  be  the  owner,  agreed  to  convey  them  to  another  as  soon  as  he 
procured  the  title.  The  lands  were  afterwards  discovered  to  be  public  lands, 
and  the  parties  to  the  latter  contract  then  agreed  that  the  purchaser  should 
obtain  title  by  filing  on  the  lands  as  a  homestead,  and  pay  the  vendor  the 
price  originally  stipulated,  less  any  damages  which  the  vendor  might  recover 
from  his  vendor  for  the  failure  of  title.  Held,  that  the  agreement  did  not 
contemplate  that  the  purchaser  should  procure  the  title  from  the  govern- 
ment for  the  benefit  of  his  vendor,  and  hence  was  not  against  public  policy, 
because  of  Rev.  St.  U.  S.  §§  2290,  2291  [U.  S.  Comp.  St  1901,  pp.  1389,  1390], 
requiring  the  filer  of  a  homestead  entry  to  make  affidavit  that  the  entry  is 
for  actual  settlement  and  cultivation,  and  not  for  any  other  person. — Frink 
v.  Hoke,  56  Pac.  1093. 

[n]  (Or.  1899)  On  the  rescission  of  the  contract  by  the  vendor  because  of 
the  purchaser's  refusal  to  pay  the  price  after  obtaining  a  patent,  the  pur- 
chaser will  be  adjudged  to  hold  the  title  acquired  from  the  government  in 
trust  for  his  vendor;  and  this,  though  the  vendor  had  since  entered  a  home- 
stead on  other  lands,  since  any  outstanding  title  the  purchaser  obtained 
while  in  possession  under  the  contract  to  buy  inured  to  the  benefit  of  his 
vendor,  and  he  could  not  assert  it  against  him. — Frink  v.  Hoke,  56  Pac.  1093. 

[o]  (Or.  1903)  Under  U.  S.  Comp.  St.  1901,  p.  1389,  §  2290,  requiring  a 
person  applying  to  enter  land  as  a  homestead  to  file  an  affidavit  that  his  ap- 
plication is  for  his  exclusive  use,  for  the  purpose  of  actual  settlement,  and 
section  2291,  p.  1390,  requiring  that  no  patent  shall  issue,  except  on  affidavit 
of  the  entryman,  his  widow,  heirs,  or  devisees,  that  no  part  of  the  land  has 
been  alienated,  a  contract  for  the  sale  of  a  homestead  by  an  entryman  be- 
fore he  has  made  final  proof  and  acquired  a  patent  is  unenforceable. — Horse- 
man v.  Horseman,  72  Pac.  698. 
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XII.  Conflicting  Claims,  Entries,  Grants,  and  Sales. 
1.  In  General. 

[a]  (U.  S.  1897)  Complainant,  claiming  land  by  occupation  as  a  home- 
stead, sought  to  enjoin  an  ejectment  suit  against  him,  and  to  quiet  his 
title,  claiming  that  the  certification  of  the  land  to  the  state,  under  which 
plaintiff  in  the  ejectment  suit  claimed,  was  void.  The  certification  was  made 
13  years  before  complainant's  occupation  began,  and  had  never  been  ques- 
tioned by  the  government;  and  on  the  ground  of  such  certification  complain- 
ant's application  to  enter  the  land  as  a  homestead,  and  his  subsequent  ap- 
plication for  a  patent,  were  denied.  The  land  had  been  sold  by  the  state, 
and  taxed  to  the  various  subsequent  owners,  the  different  transfers  being 
of  record.  HcM,  that  the  injunction  suit  could  not  be  maintained. — Deweese 
v.  Reinhard,  17  Sup.  Ct.  340,  165  U.  S.  386,  41  L.  Ed.  757. 

[b]  (U.  S.  1899)  Plaintiff  settled  on  public  land  subject  to  entry  under  the 
homestead  laws,  and  applied  to  the  proper  officer  to  enter  the  same,  but 
was  informed  by  him  that  it  was  unnecessary  to  do  so  because  of  charges 
made  against  the  survey  of  the  township.  Thereafter,  on  learning  that  the 
state  claimed  the  land  as  swamp  lands,  under  Act  Cong.  March  12,  1860, 
c.  5,  12  Stat.  3,  he  again  legally  applied  to  enter  the  same,  and  from  the 
refusal  of  his  application  appealed  to  the  general  land  office,  and  during  the 
pendency  of  the  appeal  the  land  was  patented  to  the  state  by  inadvertence. 
Held,  that  plaintiff  was  not  precluded  from  attacking  such  patent  because 
he  had  not  made  final  proof  of  his  claim  at  the  time  the  patent  was  issued, 
provided  his  acts,  if  unobstructed,  would  entitle  him  to  complete  his  claim 
in  future.  Judgment  (Minn.  1897)  72  N.  W.  794,  69  Minn.  547,  anlrmed.— 
Duluth  &  I.  R.  R.  Co.  v.  Roy,  19  Sup.  Ct  549,  173  U.  S.  587. 

[c]  (U.  S.  1903)  One  claiming  under  the  homestead  laws  of  the  United 
States  cannot  maintain  a  suit  against  Oklahoma  townsite  trustees  to  devest 
them  of  the  title  held  by  them,  under  Act  May  14,  1890,  c  207,  26  Stat  109 
IU.  S.  Comp.  St.  1901,  p.  1463],  in  trust  for  townsite  occupants,  since,  until 
conveyed  to  an  occupant  as  provided  in  such  act,  the  title  remains,  in 
every  essential  sense,  In  the  United  States.  Judgment  (1900)  62  Pac.  799, 
10  Okl.  488,  anlrmed.— Bockfinger  v.  Foster,  23  Sup.  Ct  836,  190  U.  S.  116, 
47  L.  Ed.  — . 

[d]  (U.  S.  1903)  By  Act  March  2,  1889,  c.  414,  25  Stat  1008,  forfeiting 
certain  unearned  land  grants  in  the  state  of  Michigan,  prior  sales  or  dis- 
positions of  any  of  such  lands  by  the  Land  Department  under  color  of  the 
public  land  laws  were  confirmed,  with  a  proviso  that  "nothing  herein  con- 
tained shall  be  construed  to  confirm  any  sales  or  entries  of  lands  *  •  * 
upon  which  there  were  bona  fide  pre-emption  or  homestead  claims  on  the 
first  day  of  May,  1888,  arising  or  asserted  by  actual  occupation  of  the  land 
under  color  of  the  laws  of  the  United  States,  and  all  such  pre-emption  and 
homestead  claims  are  hereby  confirmed."  EM,  that  the  words,  "actual  oc- 
cupation," as  used  in  the  statute,  mean  residence  on  the  land,  and  that 
one  who  had  merely  gone  upon  a  tract  of  the  land,  and  had  partly  con- 
structed a  building  thereon,  prior  to  May  1,  1888,  with  the  intention  of  ac- 
quiring title  under  the  homestead  law,  but  who  did  nothing  further  until  in 
March,  1889,  remaining  until  that  time  a  resident  and  voter  in  another 
township,  was  not  in  the  actual  occupation  of  the  land  on  May  1st,  and  his 
claim  was  not  confirmed  by  the  act,  as  against  one  who  prior  to  his  taking 
up  his  residence  on  the  land,  and  after  the  passage  of  the  act,  had  filed  an 
application  to  enter  the  same  as  a  homestead. — Edwards  v.  Begole,  121  Fed. 

/I,  57  C.  C.  A.  245. 

[e]  (U.  S.  1900)  Where  a  second  entryman,  who  paid  the  price  and  re- 
ceived a  patent,  is  compelled  by  decree  of  a  court  of  equity  to  convey  to 
the  first  entryman,  and  the  government  has  In  its  possession  the  money 
paid  by  both,  natural  justice  and  equity  require  that  it  refund  to  the  second 
his  purchase  money. — Hollister  v.  United  States,  36  Ct.  CI.  13. 

[f]  (Ala.  1898)  As  against  a  patent,  which  is  conclusive  in  courts  of  law, 
a  certificate  of  a  homestead  entry  made  at  an  earlier  date  cannot  prevail. — 
Stringfellow  v.  Tennessee  Coal,  Iron  &  Railroad  Co.,  22  South.  997. 

[g]  (Ariz.  1894)  A  territorial  court  cannot  recognize  an  unconfirmed  Mexi- 
can grant,  as  to  which  no  proceedings  are  pending  before  congress,  the 
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surveyor  general,  or  the  private  land  court,  as  against  pre-emption  and  home- 
stead claims  filed  under  the  United  States  laws. — Ainsa  v.  New  Mexico  &  A. 
R.  Co.,  36  Pac.  213,  214. 

[h]  (Cal.  1874)  A  party  who  was  a  homestead  claimant  of  public  land, 
and,  as  such  claimant,  received  a  patent  for  it  from  the  United  States,  is 
in  such  privity  with  the  paramount  source  of  title  as  enables  him  to  attack 
a  patent  for  it  issued  to  another  person  by  the  state,  as  land  selected  in  part 
satisfaction  of  a  congressional  grant — Chant  v.  Reynolds,  49  Cal.  213. 

[ij  (Cal.  1901)  A  homestead  title  to  land  containing  minerals  is  good,  as 
against  a  subsequent  mining  claim  located  thereon,  though  Rev.  St  U.  S.  § 
2318  [U.  S.  Comp.  St.  1901,  p.  1423],  reserves  all  mineral  lands  from  sale, 
as  the  action  of  the  land  department  In  issuing  the  patent  was  conclusive 
as  to  the  character  of  the  land,  in  the  absence  of  fraud,  mistake,  or  im- 
position.—Standard  Quicksilver  Co.  v.  Habishaw,  64  Pac.  113,  132  Cal.  115. 

[j]  (Cal.  1901)  Under  St.  1873-74,  p.  327,  providing  that  thereafter  no  claim 
shall  be  made  by  the  state  for  any  land  as  swamp  or  overflowed  for  which 
pre-emption  or  homestead  patents  have  been  issued  by  the  United  States,  a 
certificate  issued  thereafter  by  the  register  of  the  state  land  onlce  to  a  40- 
acre  tract  as  swamp  lands  was  void,  when  the  tract  had  been  patented  by 
the  United  States  to  a  settler  in  1861.— Fredericks  v.  Zumwalt,  66  Pac.  38, 
134  CaL  44. 

UJ]  (Minn.  1897)  At  the  time  an  application  to  enter  public  land  as  a  home- 
stead was  made,  there  was  no  adverse  claim  except  a  claim  of  the  state  that 
it  was  swamp  land.  The  applicant  appealed  from  the  refusal  of  his  applica- 
tion and  instituted  a  contest  with  the  state,  remaining  on  the  land  and  ten- 
dering performance  of  all  acts  necessary  to  complete  his  title.  Held,  that,  as 
against  grantees  from  the  state  pending  the  appeal  and  contest,  be  was  the 
equitable  owner  of  the  land.— Roy  v.  Duluth  &  I.  R.  R.  Co.,  72  N.  W.  794. 

[k]  (Okl.  1898)  Where  adverse  claimants  are  residing  upon  a  tract  of 
land,  and  each  claiming  the  same  as  a  homestead  by  virtue  of  priorty  of  set- 
tlement, and  the  land  department  makes  a  final  award  thereof,  the  losing 
party  cannot  properly  claim  the  right  to  continue  his  residence  upon  the  land 
for  the  purpose  of  bringing  a  suit  in  equity  to  declare  a  trust  against  his 
successful  adversary,  when  he  has  already  resided  upon  the  land  a  sufficient 
length  of  time,  under  the  law,  to  enable  him  to  make  final  proof  for  the 
land.— Black  v.  Jackson,  52  Pac.  406. 

[1]  (Okl.  1902)  A  homestead  entry,  valid  on  its  face,  constitutes  such  an 
appropriation  and  withdrawal  of  the  land  as  to  segregate  it  from  the  public 
domain,  and  precludes  it  from  subsequent  homestead  entry  or  settlement  un- 
til the  original  entry  is  canceled  or  forfeited,  in  which  case  the  land  reverts 
to  the  United  States  and  becomes  again  subject  to  entry. — McMichael  v. 
Murphy,  70  Pac.  189. 

[m]  (Okl.  1902)  Where  A.  filed  a  homestead  claim  on  certain  government 
land,  and  B.  entered  thereon  and  made  settlement,  and  one  day  thereafter 
C.  filed  a  contest,  charging  that  A.  was  disqualified  by  reason  of  having 
entered  the  territory  during  the  prohibited  period,  and  claimed  a  preference 
right,  and  A.  thereupon  relinquished  his  filing  to  the  government,  and  the 
land  department  held  that  such  relinquishment  was  the  result  of  the  contest 
by  C,  the  preference  right  of  C.  is  not  affected  by  the  adverse  claim  of  B., 
subject  to  A/s  entry.— Hodges  v.  Colcord,  70  Pac.  883. 

[n]  (Wis.  1901)  The  allowance  of  30  days  by  Act  Cong.  May  14,  1880, 
c.  89,  §  2,  21  Stat.  141  [U.  S.  Comp.  St  1901,  p.  1393],  to  one  who  has  se- 
cured the  cancellation  of  any  pre-emption,  in  which  time  he  may  enter  the 
lands,  is  a  mere  privilege  to  enter,  and  not  an  entry,  within  Act  Cong. 
June  3,  1896,  c.  312,  29  Stat  197  [U.  S.  Comp.  St  1901,  p.  1409J,  so  as  to 
preclude  the  confirmation  of  a  homestead  entry  prematurely  commuted. 
Judgment  (1900)  84  N.  W.  27,  affirmed.— McCord  v.  Hill,  87  N.  W.  481,  111 
Wis.  499. 

[o]  (Wyo.  1896)  Plaintiffs  inclosed  with  their  own  certain  government 
lands,  claimed  under  a  desert  land  entry  which  was  afterwards  and  upon 
due  notice  declared  void.  Subsequently  another,  at  plaintiffs'  invitation,  en- 
tered upon  a  portion  of  the  lauds  under  a  homestead  entry.  HeH,  that 
plaintiffs  had  no  such  exclusive  possession  of  the  lands  so  inclosed  as  would 
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entitle  them  to  enjoin  a  subsequent  valid  homestead  entry  by  defendant — 
Caldwell  v.  Bush  (Wyo.)  46  Pac.  1092. 

2.  Railroad  Grant*. 

[a]  (U.  S.  1894)  A  person  who,  in  March,  1888,  settled  on  land  granted 
to  the  Ontonagon  R.  Co.,  but  which  had  not  been  earned  by  such  company, 
with  a  view  of  making  a  homestead  of  it  under  the  laws  of  the  United 
States,  expecting  at  the  time  that  such  grant  would  be  removed,  and  that 
he  could  then  enter  the  land,  is  a  bona  fide  claimant  of  such  homestead, 
within  the  meaning  of  Act  March  2,  1889,  c.  414,  25  Stat.  1008,  confirming 
title  in  such  claimants,  though  he  knew  of  the  grant  to  such  railroad  com- 
pany.— Lake  Superior  Ship  Canal,  Railway  &  Iron  Co.  v.  Cunningham,  155 
U.  S.  354,  15  Sup.  Ct.  103,  39  L.  Ed.  183. 

[b]  (U.  S.  1903)  The  alternate  odd-numbered  sections  within  the  exterior 
limits  of  the  general  route  of  the  Northern  Pacific  Railway  Company  were  not 
so  vested  in  that  company  by  the  mere  filing  of  the  map  of  general  route  and 
a  withdrawal  order  based  thereon  as  not  to  be  subject  to  occupancy  in  good 
faith  by  homestead  settlers  prior  to  the  definite  location  of  the  road,  although 
Act  July  2,  1864,  c.  217,  §  6,  13  Stat.  369,  declares  that  the  "odd  sections  of 
land  hereby  granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  said  company,"  since  this  section  must 
be  read  in  connection  with  section  3,  which  restricts  the  grant  to  such  odd- 
numbered  sections  as  are  free  from  pre-emption  or  other  claims  or  rights  at 
the  date  of  definite  location,  and  authorizes  the  company  to  select  other  lands 
in  lieu  of  any  found  at  that  date  to  be  "occupied  by  homestead  settlers." 
Judgment,  Northern  Pac.  Ry.  Co.  v.  Nelson  (1900)  61  Pac.  703.  22  Wash.  521. 
reversed.— Nelson  v.  Northern  Pac.  Ry.  Co.,  23  Sup.  Ct.  302,  188  U.  S.  108,  47 
L.  Ed.  406. 

[c]  (U.  S.  1903)  One  who  in  good  faith  occupies  unsurveyed  public  land 
within  the  exterior  limits  of  the  general  route  of  the  Northern  Pacific  Railroad 
Company,  after  an  order  of  withdrawal  based  on  the  map  of  general  route, 
but  before  the  definite  location  of  the  road,  is  entitled  to  perfect  his  title  under 
the  homestead  laws  as  soon  as  the  land  is  surveyed,  by  Act  Cong.  May  14, 
1880,  c.  89,  §  3,  21  Stat.  140  [U.  S.  Comp.  St.  1901,  p.  1382],  in  force  when  the 
occupancy  was  begun,  which  allows  one  who  has  settled  or  "shall  hereafter" 
settle  on  public  lands,  with  a  view  to  acquiring  them  under  the  homestead 
laws,  the  same  time  to  file  his  homestead  application  and  perfect  his  original 
entry  as  is  allowed  to  settlers  under  the  pre-emption  laws,  and  declares  that 
his  rights  shall  relate  back  to  the  date  of  settlement.  Judgment,  Northern 
Pac.  Ry.  Co.  v.  Nelson  (1900)  61  Pac.  703,  22  Wash.  521,  reversed.— Nelson 
v.  Northern  Pac.  Ry.  Co.,  23  Sup.  Ct.  302,  188  U.  S.  108,  47  L.  Ed.  406. 

[d]  (U.  S.  1898)  Under  the  statutory  provision  that  the  rights  of  one  mak- 
ing entry  under  the  homestead  laws  shall  relate  to  the  date  of  his  settle- 
ment, one  who  settled  upon  land  included  within  the  limits  of  the  Pacific 
Railroad  grant,  before  the  filing  of  the  map  of  definite  location  of  the  road 
showing  that  such  land  was  included,  and  immediately  on  the  survey  of  the 
land  followed  his  settlement  by  an  entry  under  the  homestead  law,  acquired 
title  as  against  the  railroad  company. — Northern  Pac.  Ry.  Co.  v.  McCormick, 
89  Fed.  659. 

[e]  (U.  S.  1899)  When  land  included  in  a  railroad  grant  reverts  to  the  gov- 
ernment, a  subsequent  patentee  under  the  homestead  laws  takes  the  title  sub- 
ject to  the  right  of  way  for  a  ditch  or  canal  over  it  which  was  acquired  prior 
to  bis  entry;  and  it  is  immaterial  whether  the  appropriation  was  made  prior 
or  subsequent  to  the  time  the  government  was  reinvested  with  title. — Maffet 
v.  Quine,  93  Fed.  347. 

[f]  (IT.  S.  1902)  The  good  faith  of  a  homestead  settler  is  not  impeached  by 
the  fact  that  the  land  when  he  settled  upon  it  was  within  the  limits  of  a 
railroad  grant,  under  which  it  had  been  withdrawn  from  market,  where  he 
had  knowledge  that  the  terms  of  the  grant  had  not  been  complied  with,  nor 
the  land  earned  thereunder,  and  good  reason  to  believe  that  it  would  be  re- 
stored to  the  public  domain,  as  it  in  fact  was. — Benner  v.  Lane,  116  Fed.  407. 

Tg]  (U.  S.  1902)  The  right  of  a  bona  fide  homestead  settler  upon  public 
land,  which,  while  within  the  limits  of  a  railroad  grant,  was  never  earned 
nor  patented  thereunder,  and  to  which  the  company  and  the  state  had  for- 
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,  felted  their  rights  under  the  terms  of  the  grant  many  years  prior  to  his  set- 
tlement, to  make  entry  of  such  land  under  the  homestead  law  upon  its  restora- 
tion to  the  public  domain,  is  superior  to  the  right  and  equity  of  one  claiming 
the  land  under  a  contract  of  purchase  from  the  railroad  company  entered  into 
for  speculative  purposes,  after  the  land  had  been  improved  by  the  settler,  and 
while  he  was  residing  thereon  with  his  family,  of  which  facts  the  purchaser 
had  actual  knowledge. — Benner  v.  Lane,  116  Fed.  407. 

[h]  (Idaho,  1891)  A  patentee  of  land  from  the  United  States,  under  a 
homestead  entry,  takes  subject  to  the  right  of  way  of  a  railroad  company 
acquired  before  his  entry,  under  Act  Cong.  March  3,  1875,  c.  152,  18  Stat.  482 
[U.  S.  Comp.  St.  1901,  p.  1568],  granting  a  right  of  way  to  railroad  companies 
over  public  lands,  and  providing  (section  4,  18  Stat.  483  [U.  S.  Comp.  St.  1901, 
p.  1569])  that  after  the  approval  by  the  secretary  of  the  interior  of  the  plat 
filed  by  the  company  all  lands  over  which  such  right  of  way  shall  pass  shall 
be  disposed  of  subject  thereto. — Hamilton  v.  Spokane  &  P.  Ry.  Co.,  2  Idaho, 
898  28  Pac  408 

[i]  (Mo.  1893) '  Act  Cong.  March  3,  1875,  c.  152,  §  4,  18  Stat.  483  [U.  S.  Comp. 
St.  1901,  p.  1569],  gives  a  right  of  way  over  the  public  lands  of  the  United 
States  to  any  railroad  company  that,  within  12  months  after  the  location  of 
a  certain  part  of  its  road,  shall  file  with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located  a  profile  of  its  road;  and  provides  that 
after  the  approval  of  the  profile  by  the  secretary  of  the  interior  all  lands  over 
which  the  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right 
of  way.  HeH,  that  a  railroad  company  that  made  a  location  of  its  line  in 
August,  1881,  and  had  its  profile  approved  by  the  secretary  of  the  interior 
June  17,  1882,  takes  a  title  to  such  right  of  way  superior  to  that  acquired 
by  one  who,  with  knowledge  of  the  location  of  the  road,  made  a  homestead 
entry  on  January  13,  1882,  of  land  embracing  the  right  of  way,  even  though 
the  railroad  company  did  not  file  its  profile  with  the  register  of  the  local  land 
offlce.—Kinion  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  118  Mo.  577,  24  S.  W.  636. 

[j]  (Okl.  1896)  Act  Cong.  Feb.  18,  1888,  c.  13,  25  Stat.  35,  providing  that  a 
railroad  company  "be  and  the  same  is  hereby  invested  and  empowered  with 
the  right  of  locating,"  etc.,  a  road,  and  "that  said  corporation  is  authorized 
to  take  and  use"  a  right  of  way  over  certain  public  lands,  is  a  present,  abso- 
lute grant,  so  that  a  subsequent  homestead  settlement  is  subject  to  the  rights 
of  the  company,  though  the  line  of  the  road  was  not  definitely  located  until 
after  the  entry.— Churchill  v.  Choctaw  Ry.  Co.  (Okl.)  46  Pac.  503. 


(122  Fed.  981.) 

RICKARD  et  al.  v.  TAYLOR  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  5,  1903.) 

No.  446. 

1.  Specific  Performance  —  Contract  —  Offer  Conditioned   on   Payment 
within  Limited  Time. 

Defendants,  after  negotiations  for  the  sale  to  complainants  of  the  tim- 
ber on  a  tract  of  land,  but  which  had  not  resulted  in  any  contract  bind- 
ing on  them,  executed  a  contract  of  sale  of  the  timber,  which  they  for- 
warded to  a  bank,  with  instructions  to  deliver  the  same  on  payment  of 
a  specified  sum  by  complainants  within  a  certain  number  of  days,  and 
to  return  the  contract  if  payment  was  not  made  within  such  time. 
The  time  having  expired,  the  contract  was  returned  by  the  bank.  There- 
after complainants  deposited  the  money  and  demanded  a  conveyance  of 
the  timber,  which  was  refused.  Held,  that  the  deposit  of  the  contract  by 
defendants  was  an  offer,  only,  to  which  they  had  the  right  to  attach  any 
conditions,  and  that,  not  having  been  accepted  by  the  payment  of  the 
money  within  the  time  limited,  no  contract  was  created  which  a  court  of 
equity  could  specifically  enforce. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg. 
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The  facts  In  the  cause  may  be  briefly  stated  as  follows: 

Appellants,  residents  of  the  state  of  Virginia,  owned  a  large  tract  of  land 
in  Randolph  county,  W.  Va.;  and  on  the  31st  of  October,  1900,  W.  B.  Max- 
well, an  attorney  at  law  and  real  estate  broker,  wrote  them,  proposing  to 
purchase  the  timber  upon  their  property,  to  which  they,  on  the  15th  of  Decem- 
ber, 1900,  replied,  saying  that  they  would  price  the  timber  to  him  at  $8,000. 
Subsequently,  on  the  28th  of  January,  1901,  said  Maxwell  wired  appellants 
if  land  was  still  for  sale  (meaning,  evidently,  timber),  and,  if  so,  to  name 
as  liberal  terms  for  payment  as  they  could,  and  appellants  wired,  "WiJ  take 
eight  thousand  dollars  for  timber,  for  terms  see  letter;"  and  by  letter  the 
terms  named  were  one-half  cash,  and  the  remainder  in  one  and  two  years, 
with  interest;  deferred  payments  to  be  satisfactorily  secured.  Five  years 
was  -given  for  the  removal  of  the  timber,  and,  by  subsequent  letter  of  the 
same  date,  appellants  reserved  the  locust  trees  upon  the  tract  of  land. 

Upon  receipt  of  the  telegram,  and,  it  seems,  before  the  receipt  of  the  let- 
ters, Maxwell,  on  the  31st  of  January,  1901,  undertook  to  enter  into  an  agree- 
ment with  appellees,  styling  himself  as  agent  for  appellants,  for  the  sale  of 
the  timber  at  the  price  of  $12,000,  of  which  sum  $3,000  was  to  be  paid  in 
cash,  $3,000  in  9  months,  $3,000  in  18  months,  and  $3,000  in  24  months,  with 
interest  on  the  deferred  payments  from  date,  upon  the  execution  of  which 
they  were  to  have  the  immediate  possession  of  the  land,  with  the  right  to 
cut  and  remove  the  timber  therefrom;  the  same  to  be  removed  within  a 
reasonable  time;  and  an  average  of  not  less  than  750,000  feet  a  year  was 
to  be  removed;  and  with  the  further  provision  that  the  cash  of  $3,000,  with 
the  notes  for  the  deferred  payments,  and  also  the  said  contract,  should  be 
deposited  with  the  National  Bank  of  Elkins,  W.  Va.,  to  be  by  said  bank  held 
until  the  parties  of  the  first  part  (the  appellants  here)  executed  to  the  parties 
of  the  second  part  (the  appellees)  a  formal  contract  for  said  timber,  on  the 
terms  and  conditions  stated  in  said  agreement;  said  contract  to  give  the 
boundaries  of  the  land.  Maxwell  thereupon  wrote  appellants,  advising  them 
of  the  receipt  of  the  message,  of  appellees'  inability  to  wait  for  receipt  of 
letter,  and  that  they  "agree  to  take  the  property  (timber  only)  and  pay 
$3,000.00  cash,  $3,000.00  in  nine  months,  with  interest,  and  the  residue  of 
your  purchase  money  within  eighteen  months,  with  interest,  and  agree  to 
cut  not  less  than  seven  hundred  and  fifty  thousand  feet  per  year  on  an  aver- 
age, and  remove  the  whole  of  the  timber  as  soon  as  practicable."  In  this 
letter  the  full  purchase  price  was  not  named,  and,  in  discussing  the  question 
of  terms,  Maxwell  further  wrote:  "If  you  are  not  willing  to  accept  the 
terms  left  by  the  parties,  I  will  try  to  have  them  come  to  your  terms,  which, 
as  I  see  them,  are  not  materially  different  from  yours."  And  he  further 
inquired:  "If  you  do  not  care  to  accept  the  terms  I  have  made,  allow  me 
to  ask  what  discount  you  will  be  willing  to  stand  for  all  cash."  Under  date 
of  February  2d,  appellants  wrote  Maxwell  as  follows: 

"In  my  letters  answering  hurriedly  your  telegrams  it  was  impossible  to 
mention  detailed  conditions  which  necessarily  have  to  be  embodied  in  the 
contract  or  deed,  which  I  now  proceed  to  do  more  fully. 

"First.  Our  price  to  you  is  $8,000.00  (eight  thousand  dollars)  net  to  us. 
No  commissions  to  be  paid  by  us  for  effecting  the  sale. 

"Second.  Terms  cash  or  its  equivalent." 

"Third.  Payments  %  cash  in  hand,  or  $4,000.00,  residue  in  one  and  two  years* 
with  interest  from  date  of  sale,  purchaser  to  execute  bond  with  approved 
security. 

"4tb.  We  reserve  all  locust  trees. 

"5th.  The  purchaser  to  keep  fencing  closed  as  he  may  find  them,  so  that 
we  can  continue  to  graze  the  land  without  interruption. 

"1st.  We  to  make  just  such  deed  as  your  court  makes  us,  which,  I  believe, 
is  one  of  general  warranty  of  title. 

"2.  We  to  grant  necessary  provisions  of  egress,  ingress,  &c 

"3rd.  If  your  parties  prefer  we  might  extend  the  time  for  removal  of  the 
timber,  provided  they  will  in  good  faith  remove  it  earlier  if  possible. 

"4th.  With  proper  security  for  deferred  payments  we  would  also  try  to- 
accommodate  them  as  to  terms  of  payment." 

To  which  Maxwell,  under  date  of  February  5th,  replied: 
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"Your  favor  of  the  2nd  Inst,  at  hand.  I  am  sore  there  will  be  no  difficulty 
In  arriving  at  a  full  and  complete  agreement  as  to  everything  you  suggest 
unless  it  is  the  locust  timber.  If  it  should  turn  out  there  is  any  considerable 
quantity  of  it  on  the  land,  the  parties  may  insist  upon  having  it.  I  will  not 
prepare  formal  contract  for  you  all  until  the  full  $3,000.00  has  been  deposited 
in  the  bank,  as  per  my  agreement  with  them,  which  I  think  will  be  done  very 
soon,  as  was  agreed.    I  have  written  the  parties  as  to  the  locust  timber." 

The  correspondence,  chiefly  conducted  by  W.  H.  Rickard,  one  of  appellants, 
with  the  said  Maxwell,  was  continued;  the  bone  of  contention  being  par- 
ticularly the  reservation  of  the  locust  timber,  and  the  security  for  the  de- 
ferred payments  upon  the  property;  the  desire  being  that  personal  security 
in  the  state  of  New  York  should  be  accepted  for  the  same.  And  in  the  course 
of  the  correspondence,  Maxwell,  on  the  19th  of  February,  enclosed  a  contract 
for  appellants  to  sign,  which  they  declined  to  do,  it  not  being  according  to 
the  terms  specified;  and,  besides,  a  possible  difficulty  had  arisen  in  the 
meantime  as  to  their  possession  of  the  property,  for  which  they  felt  Maxwell 
was  responsible.  They  thereupon  imposed  a  further  condition — that  they 
should  not  deliver  the  property  until  they  received  possession  of  the  same, 
and  that  the  purchase  price  must  either  be  paid  in  cash,  or  security  given  for 
the  different  payments,  acceptable  to  the  vendors,  resident  in  West  Virginia 
or  Virginia.  In  Maxwell's  letter,  inclosing  this  contract,  he  wrote:  "Here- 
with please  find  contract,  which  I  have  prepared  for  you  all  to  execute.  By 
the  same  mail  I  will  send  a  copy  of  this  contract  to  the  purchasers,  with 
request  to  wire  me  if  not  satisfactory  in  any  particular,  and  I  suggest  that 
you  do  not  execute  for  a  day  or  two  until  I  have  had  time  to  hear  from  them. 
I  am  confident  the  paper,  as  I  have  prepared  it,  will  be  satisfactory  to  them. 
John  Fenderson,  of  Oswego,  N.  Y.,  will  be  the  endorser  on  the  notes  unless 
they  determine  to  pay  all  cash."  Thus  clearly  showing  that  neither  party 
had  reached  any  definite  conclusion  as  to  the  terms  of  the  sale.  On  Febru- 
ary 26th,  Maxwell  wrote,  saying  that  he  had  thought  over  the  whole  situa- 
tion, that  the  one  serious  demand  seemed  to  be  that  the  security  should  be 
given  in  Virginia  or  West  Virginia;  that  he  did  not  think  the  appellees  could 
give  such  security;  that  they  could  give  New  York  security,  which  was  good; 
that  they  could  not  pay  all  cash  until  August,  or  possibly  later — and  said: 
"I  find  that  I  can  negotiate  the  notes,  raise  the  money  and  pay  you  in  full 
if  you  all  will  endorse  the  notes,  without  recourse  against  you.  I  will  have 
Mr.  Warfield,  the  cashier,  send  them  to  you  for  endorsement,  the  same  to  be 
delivered  over  to  me  upon  the  payment  to  you  of  $8,000.00." 

Appellant  Rickard  thereupon,  under  date  of  February  28th,  wrote,  advising 
Maxwell  that,  in  accordance  with  his  suggestion,  they  had  signed  and  re- 
turned contract  to  the  Elkins  Bank,  with  the  directions  stated  in  a  letter  to 
him,  a  carbon  of  which  was  inclosed  Maxwell,  the  substance  of  which  was 
that  the  contract  should  be  held  by  the  bank,  with  the  notes  referred  to  in 
Maxwell's  proposition,  which  were  to  be  sent  to  Rickard  for  indorsement, 
and  upon  the  same  being  returned  they  were  to  be  delivered  to  Maxwell  upon 
the  payment  by  him,  or  the  parties  for  whom  he  was  acting,  of  the  sum  of 
$8,000  net  to  Rickard,  which  was  to  be  forwarded  by  the  bank  to  Harrison- 
burg by  safe  bank  exchange,  and  immediately  upon  such  remittance  the 
contract  inclosed  was  to  be  delivered  to  Maxwell,  with  this  proviso:  "These 
directions  to  you  are  to  stand  firm  and  stable  in  case  the  said  notes  are 
received  by  us  within  one  week  from  this  day,  and  upon  the  further  condi- 
tion that  the  remittance  of  $8,000.00  shall  be  received  by  us  within  one  week 
from  the  receipt  by  you  of  the  notes  returned  with  our  endorsement"  Max- 
well subsequently,  on  March  5th,  wrote,  making  complaint  as  to  the  terms 
of  the  contract  as  signed  and  inclosed  to  the  bank;  and  thereupon  appellants 
again  modified  contract,  and  on  the  7th  of  March  forwarded  a  new  contract, 
to  be  substituted  in  lieu  of  the  one  sent  on  the  28th,  the  old  one  to  be  re- 
turned to  them;  again  stipulating  that  the  same  should  be  delivered  to  Mr. 
Maxwell  upon  the  payment  on  their  account  by  him  within  one  week  from 
the  receipt  of  the  notes,  which  were  to  be  forwarded  within  a  few  days,  the 
sum  of  $8,000,  with  the  further  stipulation  that  **in  the  event  you  do  not 
receive  the  notes  from  us  within  ten  days,  which  are  to  form  a  part  of  the 
delivery  of  the  contract  herewith  enclosed,  you  will  kindly  return  the  con- 
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tract  herewith  handed  yon."  On  the  same  day  (March  7th)  Warfleld,  cashier, 
forwarded  to  appellants  the  notes  for  indorsement,  which  on  the  11th  they 
returned  to  him,  as  contemplated  by  the  letters  of  February  28th  and  March 
7th,  which  notes  were  received  at  the  bank  on  March  12th,  and  there  held 
until  March  19th,  when  the  cashier  of  the  bank  wrote  appellants  as  follows: 
"According  to  instructions  contained  in  your  letter  of  March  7th,  in  which 
you  stated  we  were  to  return  to  you  after  seven  days,  the  agreement  which 
you  made  with  William  Taylor  and  George  F.  Fenderson,  I  beg  to  enclose 
the  same  herewith.  Please  acknowledge  the  receipt.  This  agreement  has 
been  examined  by  W.  B.  Maxwell,  and  he  retained  a  copy  of  the  same." 
The  contract  returned  was  Exhibit  B,  filed  with  the  bill,  and  Maxwell  knew 
of  the  return  of  the  same,  and  made  no  objection  thereto.  On  March  27th. 
eight  day 8  afterwards,  the  money  was  deposited,  and  Warfleld,  cashier,  wired 
appellants:  "Eight  thousand  dollars  deposited  by  Taylor  and  Fenderson. 
Shall  I  send?"  To  which  Rickard  replied  by  wire,  dated  March  28th:  "Do 
not  send  money.  Deal  off.  See  letter  to  Maxwell."  Maxwell,  after  the  re- 
turn of  contract,  on  the  23d  and  24th  of  March,  wrote  Rickard  further  in 
reference  to  the  sale,  in  which  letter  he  made  no  pretense  that  the  contract 
had  been  entered  into,  and  In  which  he  said,  referring  to  a  possible  lawsuit 
in  reference  to  the  possession  of  the  property,  and  recognizing  the  fact  that 
this  contract  had  not  been  entered  into,  "Our  court  comes  in  May,  and  I 
have  considerable  confidence  that  I  can  get  the  parties  to  wait  until  June 
1st  to  close  the  deal,"  to  which  letter,  on  Match  26th,  appellants  wrote  Max- 
well: "In  so  much  as  our  terms  set  out  in  our  letter  to  Mr.  Warfield,  cashier, 
of  which  a  copy  was  furnished  you,  was  not  complied  with  In  the  time  lim- 
ited in  the  terms  of  the  escrow,  we  regard  the  negotiations  for  the  sale  of 
this  timber  as  closed,  and  in  view  of  the  recent  developments,  particularly 
the  attitude  of  Mr.  Snyder  himself  [Snyder  being  the  person  contesting  their 
possession  of  the  property],  we  deem  it  unadvisable  to  reopen  negotiations 
for  the  sale  of  the  timber."  On  March  the  27th  Maxwell  wired:  "Warfleld 
has  your  money.  Please  send  contract.  Wire  answer."  To  which  Rickard 
replied  on  the  28th:  "Wrote  you  on  the  26th  Inst.,  declining  to  reopen  ne- 
gotiations." And  thereupon  the  bill  in  this  cause  was  filed  in  the  circuit 
court  of  Randolph  county,  W.  Va.,  asking  for  specific  performance  of  either 
Contracts  A  or  B,  filed  with  the  bill.  The  cause,  at  the  instance  of  the 
defendants,  was  In  due  time  removed  from  the  state  court  Into  the  federal 
court,  after  which  the  defendants  answered  the  bill,  and  denied  having  en- 
tered into  the  contract;  and  the  cause  was  subsequently  duly  matured,  the 
evidence  taken,  and  upon  full  and  final  hearing  the  lower  court  decreed  the 
specific  performance  of  the  contract  as  embodied  in  Exhibit  B,  filed  with  the 
bill,  from  which  decree  this  appeal  was  taken. 

John  T.  Harris  and  Wingfield  Liggett  (Sipe  &  Harris  and  D.  C. 
Westenhaver,  on  the  brief),  for  appellants. 

Melville  D.  Post  (McGraw  &  Post,  on  the  brief),  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  MORRIS  and  WAD- 
DILL,  District  Judges. 

WADDILL,  District  Judge  (after  stating  the  facts  as  above).  The 
question  to  be  determined  by  the  court  is,  what  is  the  effect  of  the 
two  alleged  contracts,  in  the  light  of  the  facts  and  circumstances  sur- 
rounding their  execution,  as  shown  by  the  letters  and  telegrams  of 
the  parties  to  the  transaction  at  the  time?  The  court  below  decreed 
specific  performance  of  Exhibit  B,  making  no  mention  of  Exhibit 
A,  from  which  it  may  be  inferred  that  at  least  that  instrument  was 
not  deemed  to  be  a  valid  and  binding  contract  between  the  parties. 
In  passing,  it  may  be  said  that  this  conclusion  was  manifestly  correct, 
as  upon  the  face  of  the  instrument  it  appears  that  it  was  not  in- 
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tended  to  be  the  actual  contract  to  be  entered  into;  and,  besides, 
it  is  quite  apparent  that  Maxwell,  in  the  transactions  in  question, 
was  not  the  agent  of  the  owners  of  the  timber  to  be  sold,  and  had 
no  authority  to  sign  a  contract  in  their  behalf,  or  to  impose  upon 
them  terms  and  conditions  in  respect  to  the  sale  of  their  property. 

As  to  Exhibit  B,  signed  by  the  parties  themselves,  and  decreed  by 
the  court  below  to  be  a  valid  contract,  a  more  difficult  question  is 
presented,  and  its  correct  determination  depends  upon  the  effect 
to  be  given  to  the  limitation  of  time  placed  by  the  vendors  at  the 
time  of  the  deposit  in  escrow  of  the  paper,  within  which  it  was  to  be 
accepted,  or  the  payment  of  the  purchase  price  of  the  property  sold 
was  to  be  made,  and  whether  or  not  at  that  time  they  had  the  right 
to  impose  such  conditions.  Ordinarily  the  question  of  the  precise 
time  within  which  money  may  be  paid  is  immaterial,  where  time  is 
not  the  essence  of  the  contract,  and  there  has  been  no  specific  direc- 
tion made  in  that  regard;  that  is  to  say,  where  a  contract  has  been 
entered  into  between  the  parties,  with  the  exact  time  of  payment  not 
specified,  or,  if  actually  specified  in  the  first  place,  arbitrary  and  un- 
reasonable limitations  as  to  when  payments  shall  be  made,  or,  in 
the  latter,  the  failure  to  pay  on  the  precise  day  designated,  will  not  be 
allowed  to  work  a  forfeiture  of  such  contract,  or  of  rights  arising 
thereunder,  provided  the  condition  can  be  subsequently  performed 
without  unreasonable  delay,  and  no  circumstances  have  intervened 
that  would  render  it  unjust  or  inequitable  to  give  such  relief.  The 
cases  of  Cheney  v.  Libby,  134  U.  S.  77,  10  Sup.  Ct.  498,  33  L.  Ed. 
818,  and  Camp  v.  Parker,  34  C.  C.  A.  55,  91  Fed.  710  (the  latter  a 
decision  of  this  court),  referred  to  by  appellees,  are  illustrations  of 
this  doctrine.  In  each  of  the  cases  cited  a  contract  had  been  entered 
into,  and  the  questions  determined  related  to  the  effect  of  failure  to 
comply  with  the  provisions  of  the  contract.  The  present  case,  as 
we  view  it,  turns  upon  whether  or  not  the  vendors  entered  into  any 
contract  save  the  one  filed  as  Exhibit  B  with  the  bill,  and  delivered 
conditionally  to  the  bank,  or  so  bound  themselves  as  to  prevent  them 
from  imposing  any  condition  or  limitation  as  to  time  of  acceptance 
of  contract  and  payment  of  money  thereunder  at  the  time  of  delivery 
of  said  Exhibit  B.  If  they  did  not,  then,  confessedly,  they  had  the 
right  to  impose  such  conditions  as  they  saw  fit,  as  to  how,  and  the 
time  within  which,  they  should  sell  their  timber.  Story's  Equity 
Juris.  §  777a,  and  cases  cited.  A  careful  examination  of  all  the  let- 
ters and  telegrams  between  the  parties  shows  that  the  vendors  neither 
authorized  the  execution  of  the  paper  filed  as  Exhibit  A,  nor  gave 
authority  to  Maxwell  to  sign  any  paper,  or  impose  upon  them  any 
terms  or  conditions  whatever,  in  reference  to  the  sale  in  question,  and 
that,  so  far  as  they  are  concerned,  they  were  neither  bound  by  or  com- 
mitted to  any  proposition  of  sale  at  the  time  of  the  deposit  of  the 
paper  Exhibit  B  with  the  bank,  and  that  on  that  day  they  had  the 
right  to  enter  into,  or  not,  as  they  thought  proper,  with  the  appellees, 
or  with  Mr.  Maxwell  on  his  own  account,  or  in  their  behalf,  an 
agreement  to  sell  their  timber;  that,  being  in  this  position,  they 
<could  impose,  as  of  right,  such  conditions  and  limitations  as  to  terms 
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of  payment  or  otherwise  as  they  saw  fit.  The  contract  inclosed  by 
them  to  the  bank  was  a  unilateral  contract,  in  which  the  vendors 
stipulated  that  payment  should  be  made  within  a  specific  time,  or 
the  paper  signed  by  them,  whatever  it  may  be  termed — whether  an 
option  to  buy  or  a  contract  of  sale — should  be  returned  to  them; 
and  it  was  so  returned  at  the  expiration  of  the  time,  and  some  eight 
days  before  the  appellees  offered  to  pay  for  the  property. 

Pomeroy  on  Contracts,  §  387,  in  discussing  when,  and  when  not, 
time  becomes  essential  in  the  performance  of  unilateral  contracts, 
says: 

"Where  the  contract  is  really  an  offer  on  one  side,  with  a  provision  that 
this  offer  must  be  assented  to  and  accepted,  when  a  mere  acceptance  is  con- 
templated, or  payment  must  be  made,  when  payment  was  the  act  of  ac- 
ceptance contemplated,  at  or  before  a  specified  date,  then,  of  course,  the  act 
of  assent  or  of  payment  must  be  done  within  the  prescribed  time,  and  time 
is,  from  the  very  form  of  the  contract,  essential.  If,  therefore,  a  vendor 
agrees  to  convey  if  payment  be  made  at  or  before  a  given  date,  or  if  an 
option  is  given,  which  is  to  be  accepted  by  payment  within  a  given  time, 
then  the  time  of  the  payment  is  certainly  essential.  In  fact,  payment  is  a 
condition  precedent  to  the  vesting  of  any  right  in  the  vendee." 

The  case  of  Waterman  v.  Banks,  144  U.  S.  394,  12  Sup.  Ct. 
646,  36  L.  Ed.  479,  in  its  essential  features,  is  similar  to  the  one  at 
bar,  and  would  seem  to  be  conclusive  of  the  controversy  at  issue 
here.  There,  by  agreement,  of  the  14th  of  May,  1881,  R.  W.  Water- 
man agreed  that  at  any  time  within  12  months  from  that  date,  upon 
demand,  he  would  execute  to  J.  S.  Waterman  a  good  and  sufficient 
deed  to  an  undivided  24/ioo  of  certain  mines,  with  improvements 
thereon,  or  to  be  placed  thereon.  J.  S.  Waterman  did  not  demand  a 
deed  within  the  year,  but  in  March,  1883,  assigned  the  agreement  to 
Abbie  L.  Waterman.  After  the  death  of  J.  S.  Waterman,  she  brought 
a  suit  for  specific  performance,  and  recovered;  the  lower  court 
holding  that  the  agreement  passed  a  present  interest,  and  required 
a  deed  to  be  made  on  demand  at  any  time,  before  or  after  the  ex- 
piration of  one  year.  Upon  appeal  the  lower  court  was  reversed, 
the  Supreme  Court  holding  that  the  conditions  of  the  contract  were 
not  fulfilled  within  the  time  specified  therein.  Mr.  Justice  Harlan, 
speaking  for  the  court,  approved  the  following  quotation  from  Potts 
v.  Whitehead,  20  N.  J.  Eq.  55,  as  the  correct  rule: 

"There  can  be  no  question  but  that,  when  an  offer  is  made  for  a  time 
limited  in  the  offer  itself,  no  acceptance  afterwards  will  make  it  binding. 
Any  offer  without  consideration  may  be  withdrawn  at  any  time  before  ac- 
ceptance, and  an  offer  which  in  its  terms  limits  the  time  of  acceptance  is 
withdrawn  by  the  expiration  of  the  time." 

And  in  discussing  the  question  as  to  when  and  when  not  time 
was  the  essence  of  the  contract,  Mr.  Justice  Harlan  further  says : 

"The  rule  is  well  expressed  in  Lord  Ranelagh  v.  Melton,  2  Drewry  &  Smale, 
278,  281,  where  it  was  said:  'No  doubt,  if  an  owner  of  land  and  an  intend- 
ing purchaser  enter  into  a  contract,  constituting  between  them  the  relation 
of  vendor  and  purchaser,  and  tbore  is  a  stipulation  in  the  contract  that  the 
purchase  money  shall  be  paid  and  the  contract  completed  on  a  certain  day, 
this  court,  in  ordinary  cases,  has  established  the  principle  that  time  la  not 
of  the  essence  of  the  contract,  and  that  the  circumstances  of  the  day  fixed 
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for  the  payment  of  the  money  and  the  completion  of  the  purchase  being  past 
does  not  entitle  either  party  to  refuse  to  complete.  On  the  other  hand,  it  is 
well  settled  that,  when  there  is  a  contract  between  the  owner  of  land  and 
another  person,  that,  if  snch  person  shall  do  a  specified  act,  then  he  (the 
owner)  will  convey  the  land  to  him  in  fee,  the  relation  of  vendor  and  pur- 
chaser does  not  exist  between  the  parties  unless  and  until  the  act  has  been 
dpne  as  specified.  The  court  regards  it  as  the  case  of  a  condition  on  the 
performance  of  which  the  party  performing  it  is  entitled  to  a  certain  benefit, 
but  in  order  to  obtain  such  benefit  he  must  perform  the  condition  strictly. 
Therefore,  if  there  be  a  day  fixed  for  its  performance,  the  lapse  of  that  day 
without  its  being  performed  prevents  him  from  claiming  the  benefit.' " 

Reference  may  also  be  had,  as  illustrative  of  this  doctrine,  to  Stitt 
v.  Huidekoper,  17  Wall.  384,  21  L.  Ed.  644;  Insurance  Co.  v.  Young, 
23  Wall.  85,  23  L.  Ed.  152;  and  other  cases  from  the  state  and  fed- 
eral courts  might  be  cited  almost  without  number. 

For  the  reasons  herein  mentioned,  the  decree  of  the  lower  court 
will  be  reversed,  and  the  cause  remanded  to  that  court,  with  instruc- 
tions to  enter  a  decree  dismissing  the  complainants'  bill,  with  costs. 
Reversed. 


(122  Fed.  937.) 


In  re  UNION  TRUST  CO. 

In  re  NEW  ENGLAND  PIANO  CO. 

(Circuit  Court  of  Appeals,  First  Circuit      May  15,  1908.) 

No.  483. 

1.  Bankruptcy— Powers  of  Court— Ordering  Bale  of  Mortgaged  Property. 

A  court  of  bankruptcy  is  not  without  jurisdiction  to  order  the  sale  of 

property  of  the  bankrupt  free  from  incumbrances  because  it  is  subject 

to  a  mortgage  for  such  an  amount  as  to  render  it  doubtful  whether  the 

equity  of  redemption  is  of  value. 

&  Same. 

The  word  "estate,"  as  used  in  Bankr.  Act  1898,  f  2  (Act  July  1,  1898. 
30  Stat  545,  c  541  [U.  S.  Comp.  St.  1901,  p.  3420]),  authorizing  courts  of 
bankruptcy  to  "cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,"  is  to  be  construed  as  covering  all  property 
in  the  possession  of  the  debtor  when  the  proceedings  are  instituted,  and 
not  as  limited  to  the  resultant  interest  of  the  bankrupt  therein. 

8.  Same— Petition  for  Revision— Matters  Reviewable. 

The  question  whether  a  court  of  bankruptcy  erred  in  ordering  a  sale 
of  property  free  from  incumbrances,  on  the  ground  that  it  was  covered 
by  a  mortgage  which  left  no  equity  of  redemption  of  value  to  the  estate, 
cannot  be  reviewed  by  a  Circuit  Court  of  Appeals  on  a  petition  to  revise 
in  matter  of  law,  where  it  involves  questions  of  fact  as  well  as  law. 

4.  Same— Sale  of  Mortgaged  Property. 

The  property  in  question  on  this  petition  is  of  the  value  of  about 
$20,000.  It  was  in  the  possession  of  the  bankrupt  at  the  time  of  the 
adjudication  of  bankruptcy.  It  is  claimed  entirely  by  a  mortgagee  and 
in  part. by  the  trustee.  It  is  of  such  a  character  that  there  is  good  reason 
for  maintaining  that  it  could  not  be  sold  otherwise  than  in  lump,  except 
at  a  very  great  sacrifice.  The  questions  between  the  mortgagee  and  the 
trustee  involve  serious  legal  problems,  the  settlement  of  which  might 

T 1.  See  Bankruptcy,  vol.  6,  Cent.  Dig.  §  365. 

IT  3.  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Bggert, 
43  C.  O.  A.  9. 
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postpone  the  disposition  of  the  property  for  a  very  considerable  time,  anct 
the  expense  of  keeping  is  disproportionately  largo:  Held,  that  an  order 
of  the  District  Court,  directing  a  sale  of  the  entire  property  without 
prejudice  to  the  conflicting  claims  of  the  mortgagee  and  the  trustee  to 
the  proceeds,  was  justifiable. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  in  Bankruptcy. 

Robert  W.  Nason  and  George  L.  Barnes,  for  petitioner. 
Godfrey  Morse  and  Lee  M.  Freedman  (Paul  M.  Hubbard,  on  the 
brief),  for  the  trustee. 
John  F.  Simmons,  for  New  England  Piano  Co. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  comes  before  us  on  a  petition 
to  revise  the  proceedings  of  the  District  Court  for  the  District  of 
Massachusetts  directing  a  sale,  free  from  incumbrances,  of  certain 
property  in  the  possession  of  the  bankrupt  corporation  at  the  time 
the  petition  in  bankruptcy  was  filed  against  it.  The  Union  Trust 
Company,  petitioner,  holds  a  mortgage  on  the  whole  or  a  portion 
of  the  property  ordered  to  be  sold.  It  was  duly  notified  to  appear 
before  the  referee  in  response  to  the  petition  for  sale,  was  heard  by 
the  referee,  and  was  afterwards  heard  in  the  District  Court.  There 
is  therefore  no  question  of  jurisdiction  of  the  kind  raised  in  Ray  v. 
Norseworthy,  23  Wall.  128,  23  L.  Ed.  116;  and,  moreover,  no  ques- 
tion is  made  that  this  is  not  an  appropriate  proceeding  to  bring  the 
matter  before  us.  Therefore  we  have  not  specially  considered  either 
of  these  matters  of  jurisdiction. 

The  property  the  District  Court  ordered  to  be  sold  was  constituted, 
in  the  main,  of  parts  of  pianos  which  were  on  hand  for  the  purpose  of 
being  manufactured,  or  were  in  process  of  manufacture,  and  which  it 
was  claimed  in  the  District  Court  were  of  little  value  except  when 
manufactured  into  pianos  of  the  style  made  by  the  bankrupt  corpo- 
ration. It  also  appeared  that,  if  the  property  is  employed  in  the 
manufacture  of  the  kind  of  pianos  heretofore  made  by  the  bankrupt 
corporation,  it  would  probably  be  worth  very  nearly  the  inventory 
appraisement,  but  if  sold  at  auction,  or  to  some  person  who  could 
not  so  employ  it,  it  would  probably  not  realize  50  per  cent,  thereof. 
It  was  also  said  that  the  expense  of  keeping  the  property  is  very 
large,  so  that,  if  the  keeping  was  continued,  it  would  probably  very 
materially  impair  its  value.  Of  the  property  thus  ordered  to  be 
sold,  something  more  than  $20,000  in  value  was  acquired  by  the 
bankrupt  since  the  execution  of  the  mortgage.  Apparently  the  en- 
tire property,  if  held  by  the  mortgage,  would  not  realize  the  amount 
secured  thereby,  so  that  in  that  event  the  estate  in  bankruptcy  would 
have  no  interest  therein.  The  three  essential  facts  which  apparently 
appealed  to  the  District  Court  in  ordering  the  sale  were,  first,  the 
question  what  portions  of  the  property  were  covered  by  the  mortgage ; 
second,  that,  for  the  reasons  stated,  the  property  could  not  be  sold, 
except  in  lump,  unless  at  a  great  sacrifice;    and,  third,  the  expense 
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of  keeping  the  property  pending  litigation  with  reference  thereto. 
The  fact,  also,  is  so  apparent  that  even  this  court  cannot  shut  its 
eyes  to  it,  that  property  of  this  character,  if  partly  covered  by  the 
mortgage,  and  partly  not  so  covered,  would  be  so  commingled  as 
to  cause  delay,  and  possibly  litigation,  in  separating  one  portion  from 
the  other. 

At  the  time  the  petition  in  bankruptcy  was  filed,  sundry  attach- 
ments rested  on  the  property,  and  in  pursuance  of  section  6jl  of  the 
bankruptcy  act  of  July  i,  1898  (30  Stat.  565,  c.  541  [U.  S.  Comp. 
St.  1901,  p.  3450]),  the  District  Court  has  undertaken  to  preserve 
those  attachments,  so  far  as  it  can  do  so,  for  the  benefit  of  the  gen- 
eral creditors.  In  view  of  this  fact,  and  in  view  of  the  necessity, 
therefore,  of  giving  a  construction  to  that  particular  provision  of  the 
statute,  and  of  ascertaining  its  practical  application  and  effect — results 
which  probably  could  not  be  reached  except  by  the  court  of  last  re- 
sort— and  in  view,  also,  of  the  fact  that  the  decisions  of  the  federal 
courts  and  the  state  courts  do  not  entirely  agree  as  to  the  effect  of 
provisions  in  mortgages  with  reference  to  subsequently  acquired  prop- 
erty, and  of  the  question  which  line  of  decisions  should  be  applied 
in  cases  like  that  at  bar,  it  is  very  apparent  that  the  court  in  bank- 
ruptcy might  reasonably  foresee  that  there  would  not  only  be  diffi- 
culties in  separating  the  property,  as  we  have  already  described,  but 
also  serious  legal  problems  in  various  directions,  which,  unless  the 
property  was  sold  by  summary  process,  might  postpone  its  disposi- 
tion for  a  very  considerable  length  of  time. 

It  was  claimed  at  bar  that  the  record  is  such  that  we  could  deter- 
mine on  this  petition  whether  or  not  the  subsequently  acquired  prop- 
erty is  held  by  the  mortgage;  that,  if  it  is,  the  value  of  the  prop- 
erty, in  any  aspect,  would  not  equal  the  mortgage  debt ;  that  conse- 
quently it  is  clear,  from  any  point  of  view,  that  the  District  Court 
ought  not  to  have  ordered  the  sale;  and  that  therefore  we  ought 
to  enter  a  decree  reversing  its  action.  To  this  there  are  several  an- 
swers. It  is  true  that  ordinarily  the  court  in  bankruptcy  ought  not 
to  interfere  in  this  way  where  it  is  apparent  that  the  estate  has  no 
equity  of  redemption  of  value,  but  this  cannot  be  held  to  be  universally 
true,  for  reasons  which  we  have  no  occasion  to  state.  Moreover, 
as  this  petition  is  framed,  this  question  of  the  relations  of  the  mort- 
gage to  the  subsequently  acquired  property  has  not  been  presented 
in  such  way  as  to  justify  our  considering  it;  and,  what  is  a  more 
serious  difficulty,  it  involves,  apparently,  both  law  and  fact.  It  is 
enough,  however,  to  say  that  it  is  not  before  us,  and  that  our  con- 
clusions, and  whatever  we  may  observe  in  this  opinion,  are  absolutely 
without  prejudice  to  anything  as  to  the  merits  of  the  controversy 
which  may  hereafter  arise. 

The  first  proposition  of  the  petition  is  that  the  District  Court  had 
no  authority  or  jurisdiction  to  order  a  sale  of  the  property  in  ques- 
tion free  and  clear  of  incumbrances.  The  petitioner  concedes  the 
force  of  the  decisions  of  the  Supreme  Court  in  In  re  Christy,  3  How. 
292,  11  L.  Ed.  603,  and  Ray  v.  Norseworthy,  23  Wall.  128,  23  L.  Ed. 
116,  already  referred  to;  but  it  claims  that  the  former  was  under  the 
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bankruptcy  act  of  I841  (Act  Aug.  19,  1841,  5  Stat.  440,  c  9),  and 
the  latter  under  that  of  1867  (Act  March  2,  1867,  14  Stat.  517,  c.  176), 
and  that  both  of  those  statutes  expressly  conferred  powers  on  the 
District  Court  sitting  in  bankruptcy  which  are  not  given  it  by  the 
act  of  1898.  Even  if  this  were  so,  it  would  not  follow  that  a  decree 
should  be  entered  in  favor  of  the  petitioner.  By  section  2  of  the  act 
of  1898  (Act  July  1,  1898,  30  Stat.  545,  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3420])  the  District  Courts,  as  courts  of  bankruptcy,  are  given 
"such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exer- 
cise original  jurisdiction  in  bankruptcy  proceedings  in  vacation  in 
chambers,  and  during  their  respective  terms" ;  and  that  this  expression 
is  not  intended  to  be  limited  by  the  enumeration  which  follows  is 
shown  by  the  last  paragraph  of  the  section.  As  we  have  shown 
in  other  opinions,  the  District  Court  sitting  in  bankruptcy  proceeds 
in  accordance  with  the  principles  of  equity,  and  exercises  equitable 
powers.  An  order  like  this  appealed  from  is  clearly  within  the  ordi- 
nary jurisdiction  of  courts  proceeding  on  those  principles  and  exer- 
cising those  powers.  In  re  Christy  fully  recognizes  this,  at  pages  312, 
313,  3  How.,  and  pages  612,  613,  11  L.  Ed.  The  case  was  reaffirmed 
in  Nugent  v.  Boyd,  3  How.  426,  11  L.  Ed.  664,  and  Houston  v.  City 
Bank,  6  How.  486,  12  L.  Ed.  526.  In  this  connection,  the  petitioner 
claims  that  Ray  v.  Norseworthy  was  rested  on  section  20  of  the  act 
of  1867,  which  gave  special  powers  with  reference  to  creditors,  wholly 
or  partially  secured,  offering  proofs  of  debts  against  bankrupt  es- 
tates; but  an  examination  of  the  opinion  shows  that  the  case  was 
merely  supported  by  the  reference  to  that  section,  and  that  the  first 
section  of  the  act  was  regarded  as  wholly  sufficient.  Nothing  cited 
from  the  act  of  1841  in  In  re  Christy  vested  in  the  District  Courts, 
sitting  in  bankruptcy,  any  greater  powers  with  reference  to  the  mat- 
ter before  us  than  are  found  in  the  provisions  of  section  2  of  the  pres- 
ent statute  as  we  have  explained  them. 

With  reference  to  the  word  "estates,"  found  in  section  2,  the 
case  of  the  petitioner  necessarily  rests  on  construing  that  word  as 
though  it  meant  only  the  resultant  interests  of  the  bankrupt.  That 
is  neither  its  literal  nor  natural  construction.  Neither  would  it  be  a 
just  construction  if  thereby  it  was  given  the  effect  of  depriving  the 
District  Courts  sitting  in  bankruptcy  of  ample  powers  to  accomplish 
the  purposes  of  the  statute — a  result  which  the  opinion  in  In  re 
Christy,  at  pages  312  and  313,  3  How.,  and  pages  612,  613,  11  L. 
Ed.,  states  would  be  a  matter  of  extreme  surprise.  That  the  word 
"estates,"  in  this  connection,  is  to  be  construed  as  covering  all  prop- 
erty in  the  possession  of  the  debtor  at  the  time  proceedings  in  bank- 
ruptcy are  commenced,  to  which  the  trustee  may  fairly  make  color 
of  claim,  and  that  all  such  property  is  subject  to  the  summary  jurisdic- 
tion of  the  court  in  bankruptcy  analogous  to  that  at  bar,  was  pointed 
out  in  White  v.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed. 
1 183,  explained  and  applied  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  in  Re  Kellogg,  121  Fed.  333,  336,  57  C.  C.  A.  547;  so 
that,  on  the  whole,  we  can  have  no  question  that  the  District  Court 
had  jurisdiction  to  enter  a  decree  of  the  character  of  that  com- 
plained of. 
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The  second  ground  of  the  present  petition,  as  stated  therein,  is 
that,  it  having  been  made  to  appear  that  there  is  no  equity  of  redemp- 
tion in  the  property  subject  to  the  mortgage,  the  court  erred  in  or- 
dering a  sale  free  of  incumbrances.  As  shown  by  what  we  have  al- 
ready said  as  to  the  facts  of  the  case,  one  difficulty  about  this  proposi- 
tion is  that  it  does  not  plainly  present  the  real  question  before  us, 
although  some  interpretations  of  its  phraseology  might  be  said  to 
cover  it.  In  the  latter  aspect,  it  might  possibly  be  construed  as  pre- 
senting to  us  the  necessity  of  determining  what  property  is  covered 
by  the  mortgage,  yet  it  cannot  clearly  be  said  to  have  been  framed 
for  that  purpose.  As  we  have  already  stated,  we  cannot  enter  into 
this  question  on  this  record.  Inasmuch  as  we  cannot  enter  into  it,  and 
inasmuch  as  the  real  underlying  question,  which  must  apparently 
await  the  result  of  litigation,  is,  what  property  is  covered  by  the 
mortgage?  the  circumstances  which  we  have  explained,  under  which 
the  District  Court  was  called  on  to  exercise  its  discretion  in  ordering 
a  sale,  were  of  the  commonest  character ;  and,  so  far  as  we  can  per- 
ceive, they  appealed  most  earnestly  to  it  for  the  decree  which  it  en- 
tered, and  which  this  petition  seeks  to  revise. 

Let  there  be  a  decree  denying  the  petition,  with  costs  for  the  re- 
spondenk 


(122  Fed.  941.) 

WHITCOMB  v.  METROPOLITAN  COAL  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    January  6,  1903.) 

No.  439. 

1.  Mabitimb   Liens— Supplies  Furnished   Under  Contract— Evidence   to 
Establish  Agreement  for  Lien. 

Where  supplies  are  delivered  to  vessels  under  a  written  contract  with 
the  owner,  a  lien  will  not  be  presumed,  and  does  not  exist,  unless  upon 
proof  It  can  be  found  that  the  minds  of  the  parties  met  on  a  common 
understanding  that  such  a  lien  should  be  created;  and,  when  there  was 
no  such  understanding  at  the  time  a  contract  was  made  for  supplying 
coal  during  a  specified  time,  a  subsequent  conversation  between  the 
parties  during  the  term,  in  which  the  purchaser  expressed  the  opinion 
that  a  lien  existed,  which  was  not  unequivocally  assented  to  by  the  seller, 
who  demanded  other  security,  does  not  create  a  lien  for  subsequent  sup- 
plies which  can  be  enforced  against  a  mortgagee  of  the  vessel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Walter  Bates  Farr  (M.  F.  Dickinson,  on  the  brief),  for  appellant. 
Charles  E.  Hellier,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.     In  this  case  there  was  a  written  con- 
tract between  the  Metropolitan  Coal  Company  and  the  Boston  & 

1 1.  Maritime  liens  for  supplies  and  services,  see  note  to  The  George  Du- 
mois,  15  G.  G.  A.  679. 
59  C.CA.— 90 
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Maine  Steamship  Company,  the  owner  of  the  City  of  Fitchburg,  the 
vessel  in  question,  whereby  coal  was  to  be  furnished  to  its  steamers 
at  a  given  price  per  ton  from  May  18,  1901,  to  May  1,  1902.  Coal 
was  furnished  under  the  contract  from  that  date  to  August,  1901, 
without  any  claim  or  thought,  so  far  as  appears  from  the  record,  that 
a  lien  for  coal  supply  was  created  upon  the  steamer  in  question.  In- 
deed, it  is  not  claimed  "that  the  minds  of  the  parties  met  on  a  common 
understanding  that  such  a  lien  should  be  created."  Neither  is  it 
claimed  that  at  the  outset  the  party  who  furnished  the  coal  gave 
credit  to  the  vessel,  so  far  as  its  own  intentions  were  concerned; 
and  it  seems  to  be  agreed  by  the  parties  that  no  lien  arose  from  the 
delivery  of  coal  under  the  original  contract. 

In  August,  1901,  however,  the  coal  company  questioned  the  credit 
of  the  owner  of  the  vessel,  and  refused  to  deliver  coal  to  its  vessels, 
and  thereupon  its  agent,  in  company  with  its  attorney,  called  on 
the  treasurer  of  the  company  which  owned  the  vessel  in  question, 
and  it  is  claimed  that  a  lien  was  then  created  by  a  conversation  be- 
tween the  agents  of  the  two  interests,  and  that  such  lien  exists  as 
against  the  mortgagee  of  the  vessel. 

The  doctrine  of  The  Iris,  100  Fed.  104,  40  C.  C.  A.  301,  and  Cuddy 
v.  Clement,  113  Fed.  454,  51  C.  C.  A.  288,  is  that,  where  supplies 
are  furnished  under  a  written  contract,  a  lien  will  not  be  presumed 
and  does  not  exist  unless  upon  proof  it  can  be  found  that  the  minds 
of  the  parties  met  on  a  common  understanding  that  such  a  lien 
should  be  created.  This  means  that  the  minds  should  meet  in  such  a 
sense  as  to  create  an  understanding  or  a  contract  that  such  a  lien 
should  exist  for  the  purposes  of  security  to  the  party  who  furnished 
the  supplies. 

We  cannot  look  upon  the  conversation  of  August,  1901,  as  meeting 
the  requirements  of  this  rule.  There  was  no  mutual  understanding 
amounting  to  a  contract  that  coal  should  be  further  delivered  in  re- 
liance upon  a  lien  created  at  the  moment  of  the  conversation  upon 
which  the  appellee  relies. 

Indeed,  Mr.  Lounsbury,  the  agent  of  the  coal  company,  testifies, 
"We  objected  to  having  to  go  through  a  hearing  before  the  courts 
in  order  to  get  our  money,  even  if  we  had  a  lien."  This  was  after 
he  had  questioned  the  credit  of  the  owner  of  the  vessel,  and  after 
Mr.  Hellier,  the  attorney,  and  Mr.  Teal,  the  treasurer,  of  the  steam- 
ship company,  had  said  to  him  that  the  coal  company  had  nothing 
to  worry  about,  and  that  the  vessel  was  good  for  all  supplies. 

During  the  same  conversation  there  was  talk  about  a  guaranty  or 
further  security,  and  that  Mr.  Nichols,  the  president  of  the  steamshio 
company,  was  a  man  of  property,  and  would  guaranty  the  account 
so  that  it  would  be  paid  promptly.  It  does  not  appear  that  the  guar- 
anty was  furnished  immediately,  but  Mr.  Lounsbury,  agent  of  the  coal 
company,  says,  "We  supplied  them  right  along,  pending  an  agree- 
ment more  satisfactory  to  me,"  and  the  coal  delivered  was  regu- 
larly billed  and  charged  to  the  Boston  &  Maine  Steamship  Company. 

The  contemplated  guaranty  was  shortly  afterwards  executed  and 
delivered,  and  antedated  to  August  1,  1901,  thus  covering  the  de- 
livery of  coal  in  question. 
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It  would  seem,  in  view  of  the  conversation  and  the  acts  of  the  par- 
ties that  the  situation  should  not  be  accepted  as  one  creating  a  lien 
by  contract,  as  the  assertion  of  the  treasurer  of  the  company  and  its 
counsel  was  based  upon  the  idea  that  a  lien  resulted  by  implication  as 
a  matter  of  law ;  and  the  agent  of  the  coal  company  not  only  did  not 
expressly  adopt  that  view,  but  qualified  his  acquiescence  therein  by 
the  remark  that,  even  if  a  lien  did  exist,  it  would  not  be  satisfactory. 

In  short,  it  would  seem  that  the  idea  of  creating  and  relying  upon 
a  lien  by  contract  was  not  in  the  minds  of  either  party,  and  the  con- 
versation at  the  most  only  presents  an  erroneous  assertion  of  law, 
to  which  the  coal  company  did  not  unqualifiedly  commit  itself. 

A  lien  is  for  security  and  results  by  implication  under  proper  con- 
ditions of  necessity,  or  by  contract  where  it  is  clear  that  the  minds 
of  the  parties  met  for  such  a  purpose.  A  lien  being  thus  for  security 
would  not  assert  itself  against  a  creditor  to  his  loss  and  to  the  ex- 
clusion of  his  claim  against  the  one  upon  whom  the  primary  obliga- 
tion rests.  Neither  will  a  lien  intrude  itself  to  destroy  the  security 
of  a  mortgagee  unless  it  were  one  which  would  be  upheld  as  between 
the  original  parties  to  the  contract. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  dismiss  the  petition  of  the 
Metropolitan  Coal  Company,  with  costs  against  the  same;  and  the 
appellant  recovers  his  costs  of  appeal. 

On  Rehearing. 
(March  11,  1903.) 

PER  CURIAM.  The  court  having  carefully  considered  the  peti- 
tion for  rehearing  and  the  brief  in  support  thereof,  and  thereupon  no 
judge  who  concurred  in  the  judgment  desiring  a  rehearing,  the  peti- 
tion is  denied,  and  a  mandate  will  issue  forthwith. 


(123  Fed.  427.) 

CHISHOLM,  BOYD  &  WHITE  CO.  v.  ANDERSON  FOUNDRY  &  MACHINE 

WORKS  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  14,  1903.) 

No.  909. 

1.  Patents— Anticipation— Brick  Machines. 

The  White  &  Boyd  patent,  No.  429,296,  for  a  brick  machine,  claim  10, 
which  relates  to  mechanism  for  moving  the  plungers  which  causes  the 
upper  plunger  to  stop  while  pressure  is  still  exerted  by  the  lower  plunger, 
the  purpose  being  to  secure  greater  uniformity  in  the  density  of  the 
brick,  was  anticipated  by  the  Brewis  patent,  No.  395,871. 
21  Same— Infringement. 

The  White  patent,  No.  455,374,  for  a  brick  machine,  claim  17,  covering 
a  hopper  capable  of  moving  vertically,  held  not  infringed,  and  claim  23 
held  void  for  anticipation  by  a  prior  patent  to  the  same  inventor. 
8.  Same — Anticipation. 

The  White  patent,  No.  488,622,  for  a  brick  machine,  claims  16,  19,  and 
20,  are  void  for  anticipation  by  the  Andrus  patent,  No.  286,892. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

For  opinion  below,  see  115  Fed.  738. 
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In  the  suit  below  the  appellant  alleged  infringement  of  three  patents,  owned 
by  appellant,  and  relating  to  improvements  in  dry  press  brick  machines. 
The  patents  in  question  are  No.  429,296  granted  B.  G.  White  and  James  A. 
Boyd,  June  3,  1890;  No.  455,374  issued  July  7,  1891  to  B.  C.  White;  and 
No.  488,622  issued  December  27,  1892  granted  to  B.  a  White. 

The  particular  claims  of  the  above  patents  charged  to  be  infringed  are 
claim  ten  (10)  of  the  patent  of  1890;  claims  seventeen  (17)  and  twenty-three 
(23)  of  the  patent  of  1891;  and  claims  sixteen  (16),  nineteen  (19)  and  twenty 
(20)  of  the  patent  of  1892.  Claim  ten  (10)  of  the  patent  of  1890  above  re- 
ferred to  reads  as  follows: 

"The  combination  of  a  mold,  upper  and  lower  plungers,  toggle-arms  con- 
nected with  both  plungers  and  movable  vertically  at  both  ends  with  the 
plungers,  a  toggle-operating  beam  fulcrumed  between  its  ends  and  connected 
with  the  central  joint  of  the  toggle,  and  a  stationary  stop  or  stops  located  in 
position  to  engage  the  upper  plunger  and  limit  the  descent  of  the  same,  and 
thereby  operating  to  determine  the  vertical  position  of  the  plungers  within 
the  mold  at  the  time  of  greatest  compression,  substantially  as  described." 

Figure  two  (2)  of  the  drawing  of  the  above  patent  will  serve  to  show  the 
element  of  construction  alleged  to  be  infringed  by  the  appellees. 

It  is  contended  by  appellees  that  patent  No.  395371,  granted  January  8, 
1889  to  J.  J.  Brewis  is  an  anticipation  of  the  novelty  of  any  invention  included 
in  the  tenth  claim  of  the  patent  of  1890. 

Figures  seven  (7)  and  eight  (8)  of  the  Brewis  patent  are  illustrative  of  the 
elements  of  this  patent  and  appear  below: 


**?•* 
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"In  Fig.  7  I  have  shown  an  adjustable  grooved  shelf  for  giving  the  two 
pressures  on  opposite  sides  of  the  brick  as  has  been  indicated;  while  in  Fig. 
8  I  have  shown  an  adjustable  stop  A,  secured  to  the  cross  head  R,  which 
allows  the  upper  plunger  to  enter  the  mold  box  a  certain  and  pre-determlned 
distance  so  as  to  give  the  necessary  amount  of  pressure  to  the  top  of  the  brick 
until  stop  A  strikes  the  top  table  and  arrests  the  further  downward  move- 
ment of  the  upper  plunger.  The  lower  plunger  is  now  raised  by  the  straining 
of  the  toggles  so  as  to  exert  pressure  on  the  brick,  and  in  this  way  first  a 
top  and  then  a  bottom  pressure  is  exerted  on  the  brick." 

"In  a  brick  machine  of  the  character  decribed,  the  adjusting  stop  or 
bolt  A  secured  to  the  cross  head  R,  as  described,  whereby  the  downward 
movement  of  the  plunger  is  arrested  as  set  forth." 

Claims  seventeen  (17)  and  twenty-three  (23)  of  the  patent  of  1891  are  for 
certain  mechanism  to  secure  to  the  operation  of  the  machine  the  desired 
variable  movements,  and  read  as  follows: 

17.  The  combination,  with  a  mold  and  reciprocating  feed-box,  of  a  hopper 
resting  in  contact  with  the  feed-box,  the  part  of  said  feed  duct  or  hopper 
which  is  in  immediate  contact  with  the  feed-box  being  movable  freely  toward 
and  from  the  feed-box,  whereby  gravity  tends  to  hold  the  said  hopper  in  con- 
tact with  the  feed-box,  substantially  as  described. 

23.  The  combination,  with  a  mold  and  stationary  feed-hopper,  of  a  recipro- 
cating feed-box,  a  mold-table  provided  with  a  fiat  guide-surface  sustaining 
the  feed-box,  oscillating  arms  for  actuating  the  feed-box,  and  connecting-rods 
uniting  the  feed-box  to  the  said  arms,  said  connecting-rods  being  joined  to 
the  oscillating  arms  and  to  the  feed-box  by  pivotal  connections  constructed 
to  rigidly  hold  the  connecting-rods  parallel  with  the  feed-box,  and  means  for 
separately  adjusting  the  lengths  of  said  connecting-rods,  substantially  as 
described. 

Claims  nineteen  (19)  and  twenty  (20)  of  the  patent  of  1892  are  claims  for 
mechanical  design,  their  purpose  being  to  concentrate  in  a  supplemental 
mechanism  certain  operating  parts  of  the  main  machine,  and  are  set  out  here- 
in below: 

19.  A  frame  for  a  brick-press,  comprising  two  parallel  side  plates  provided 
upon  their  inner  faces  with  guides  for  the  vertically  movable  parts  of  the 
machine,  and  rigidly  connected  with  each  other,  said  plates  extending  down- 
wardly to  the  horizontal  base  or  foundation  on  which  the  machine  rests,  and 
a  separate  frame  for  the  driving  gear  of  the  machine,  secured  against  the 
outer  surface  of  one  of  the  side  plates  and  also  extending  downwardly  to 
the  said  base  or  foundation  substantially  as  described. 

20.  A  brick  machine,  comprising  upper  and  lower  plungers,  a  toggle  for 
actuating  the  same,  a  crank-shaft  for  actuating  said  toggle,  a  main  frame  con- 
sisting of  parallel  vertical  side  plates  provided  on  their  inner  faces  with  bear- 
ings for  the  vertically  movable  parts  of  the  machine,  and  provided  with  bear- 
ings for  said  crank-shaft,  a  gear  wheel  attached  to  the  crank-shaft  outside 
of  one  of  the  frame  plates,  a  driving  gear  embracing  a  gear-pinion  engaged 
with  said  gear-wheel  on  the  crank-shaft,  and  a  separate  frame  for  said  driv- 
ing gear  secured  to  the  outer  surface  of  the  main  frame,  substantially  as  de- 
scribed. 

Charles  K.  Offield,  for  appellant. 

E.  E.  Wood  and  W.  R.  Wood,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

After  the  foregoing  statement  of  facts,  GROSSCUP,  Circuit  Judge, 
delivered  the  opinion  of  the  Court. 

We  shall  first  deal  with  patent  No.  429,296  and  its  tenth  claim,  that 
being  the  one  which  is  infringed,  according  to  the  averments  of  the 
bill.  The  purpose  of  the  mechanism  described  in  this  patent  is  to 
bring  about  such  a  movement  of  the  upper  and  lower  plungers,  that 
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the  upper  plunger  will  come  to  a  stop,  while  the  lower  plunger  con- 
tinues to  move,  thus  exerting  pressure  from  below  upon  the  clay, 
the  upper  plunger  acting  only  as  a  resistant.  It  is  said,  that  in  this 
way,  there  is  obtained  greater  uniformity  in  the  density  of  the  brick 
manufactured.  Excepting  the  stop,  whereby  the  upper  plunger's 
motion  is  arrested  before  the  toggle  governing  the  lower  plunger's 
movement  is  entirely  straightened  out,  the  mechanism  bringing  this 
about  is  admittedly  old. 

In  our  judgment,  the  mechanism,  including  the  stop,  is  substantially 
anticipated  in  Brewis  patent  No.  395,871.  The  only  difference  be- 
tween the  combinations  is,  that  in  appellants'  patent,  the  stop  is  placed 
on  the  table,  while  in  the  Brewis  patent,  it  is  inserted  in  the  plunger. 
In  both  cases  the  function  of  the  stop  is  the  same.  Doubtless  the 
transfer  from  the  plunger  to  the  table  is  attended  with  advantage, 
such  as  the  prevention  of  mud  clogs,  but  this  is  incidental  merely, 
and  does  not  seem  to  us  to  rise  to  the  plane  of  patentable  invention. 
It  would  have  been  obvious  to  any  mechanic  who  already  knew  the 
advantage  of  getting  pressure  from  below,  and  was  seeking  to  get  rid 
of  the  incidental  disadvantage  of  the  mud  clogs. 

An  effort  is  made  to  escape  the  Brewis  patent  as  an  anticipation 
on  the  score  that  appellants'  invention  was  conceived  prior  to  the  filing 
of  the  Brewis  application.  This  claim,  to  be  made  effective,  must 
be  proven  with  reasonable  certainty.  No  such  proof  exists  in  the  case. 
Taking  appellants'  testimony  on  this  point  at  its  best,  and  it  leaves 
us  in  grave  doubt  respecting  the  claim  thus  made. 

We  come  now  to  patent  No.  455,374.  The  novelty  here  claimed  is 
that  it  secures  to  the  hopper,  from  which  the  clay  is  formed,  the  con- 
dition of  being  a  float.  This  is  brought  about  by  means  of  a  tele- 
scoping mechanism,  whereby  the  hopper  is  kept  to  its  place  laterally, 
while  allowed  to  rise  or  fall  vertically ;  and  claim  seventeen  is  designed 
to  cover  these  mechanical  means. 

But  appellee  does  not  employ  this  telescoping  mechanism.  In 
appellees'  mechanism,  the  hopper — following  the  Andrus  patent  No. 
286,892 — is  fastened  to  a  side  bar  by  means  of  a  screw.  True,  ap- 
pellants insist  that  in  the  Andrus  mechanism  the  screw  was  intended 
to  be  kept  closed,  while  in  appellees'  mechanism  the  screw  can  be  left 
loose,  whereby  having  motion  through  a  slot,  the  hopper  will  obtain 
vertical  motion  without  affecting  its  horizontal  motion.  But  it  is  not 
shown  to  our  satisfaction  that  appellees  purposely,  and  as  a  part  of 
the  operation  of  their  machines,  leave  the  screw  loose.  Nor  would 
such  fact,  if  true,  constitute  appellees'  mechanism  an  infringement  of 
appellants'.  The  appellant  has  no  patent  on  the  mere  fact  that  its 
hopper  floats;  its  patent  is  confined  to  the  mechanism  that  brings 
about  or  controls  such  float;  and  as  we  have  seen,  the  mechanical 
means  employed  in  the  patent  are,  in  this  respect,  distinctly  differenti- 
ated. 

Respecting  claim  twenty-three  of  the  same  patent-covering  me- 
chanism that  gives  to  the  guides  feeding  the  machine,  an  oscillating 
motion,  vertical  but  not  lateral,  it  is  enough  to  say  that  this  is  clearly 
embodied  in  the  previous  patent  to  White  not  sued  upon  in  this  case. 

Respecting  claim  sixteen  of  patent  No.  488,622 — covering  the  use 
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cf  a  wood  front  in  the  feed  box — the  proof  satisfies  us  that  machines 
built  previously  under  the  Andrus  patent  of  1895,  had  such  wood 
fronts. 

Claims  nineteen  and  twenty  of  the  same  patent  are  meant  to  cover 
the  conception  of  concentrating  into  the  supplementary  machine — 
where  the  power  is  applied — all  the  bearings  of  the  whole  machine, 
rather  than  have  such  bearings  divided  between  the  supplementary 
and  the  main  machine.  The  advantage  is  that  it  enables  the  machine 
to  be  taken  apart  for  the  purpose  of  transportation.  This,  at  most,  is 
mechanical  design,  and  is  in  our  judgment,  anticipated  in  the  Andrus 
invention. 

The  decree  of  the  Circuit  Court  is  affirmed. 


(123  Fed.  431.) 

NATIONAL  NEWSBOARD  CO.  v.  ELKHART  EGG  CASE  CO .♦ 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  939. 

L  Patents— Infringement— Paper  Board. 

The  McEwan  patent,  No.  492,927,  for  a  paper  board  made  from  news- 
papers or  other  printed  paper  by  a  process  described,  the  essential  feature 
of  which  is  the  retaining  of  as  much  of  the  oils  contained  in  the  printer's 
ink  as  possible,  instead  of  eliminating  as  much  as  possible,  as  was  done 
in  the  prior  art,  by  means  of  alkalis,  is  Infringed  by  board  made  by  a 
process  having  the  same  end  in  view,  and  which  is  only  colorably  differ- 
ent, by  the  use  of  a  slight  quantity  of  alkali,  and  substituting  cold  water 
for  hot  in  one  part  of  the  process. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

For  opinion  below,  see  115  Fed.  328. 

The  suit  in  the  Circuit  Court  was  to  restrain  infringement  of  letters  patent. 
No.  492,927,  issued  to  Robert  B.  McEwan  and  others,  for  a  new  and  useful 
*  improvement  in  paper  board.  The  bill  was  dismissed  for  want  of  equity,  and 
from  this  order  this  appeal  is  prosecuted. 

The  material  portion  of  the  patent,  together  with  the  claim  is  as  follows: 

"Our  invention  relates  to  the  manufacture  of  paper-board,  box-board  and 
the  like  from  newspapers  or  other  similar  printed  white  paper. 

Our  object  is  to  obtain  a  quality  of  board  which  is  superior  to  the  different 
varieties  now  on  the  market,  but  which  can  be  produced  at  less  cost  than 
any  of  the  said  varieties  of  board  of  a  quality  approaching  that  of  ours. 

In  the  manufacture  of  our  improved  article  we  preferably  use,  on  account 
of  its  cheapness,  its  freedom  from  size  and  its  softness,  printed  newspaper 
or  other  printed  paper  possessing  the  characteristic  properties  of  the  ordinary 
paper  upon  which  newspapers  are  printed,  and  we  have  found  that  old  copies 
of  newspapers  or  the  over-issues  can  be  bought  up  at  low  rates  and  utilized 
for  our  purpose. 

We  have  found  that  our  improved  product  can  be  manufactured  most 
economically  and  with  the  best  results  by  following  the  process  which  is 
described  below,  but  it  will  be  understood  that  the  product  can  be  obtained 
in  other  ways.  In  the  process  referred  to  we  first  cleanse  the  stock  from  dust 
and  foreign  matter  and  soak  it  in  hot  water  until  it  is  thoroughly  soft. 
Without  permitting  it  to  cool  we  then  transfer  it  to  the  beating-engine,  and 
when  the  pulp  is  sufficiently  beaten  it  is  allowed  to  pass  to  the  stuff -chest 
from  which  it  is  pumped  to  the  making-cylinder  vat,  and  at  all  times  it  is 
kept  as  hot  as  possible  under  the  circumstances.    We  find  that  this  process 

•  Rehearing  denied  May  15,  1903. 
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is  expeditious  because  when  the  ink  on  the  paper  has  once  been  softened 
by  the  hot  water  it  is  thereafter  kept  soft  instead  of  being  set  again  by  the 
use  of  cold  water  at  any  point,  and  the  permanent  particles  of  the  ink  which 
are  not  dissolved  and  washed  away  are  therefore  during  the  beating  more 
readily  subdivided  with  exceeding  minuteness  and  are  thoroughly  and  uni- 
formly distributed  throughout  and  blended  with  the  fibers. 

Our  novel  product,  whether  made  by  the  process  above  described,  or  by 
any  other  which  may  be  used  in  its  stead,  is  a  board  which  has  the  perma- 
nent particles  of  printers'  ink  minutely  subdivided  and  uniformly  distributed 
throughout  its  body  to  produce  a  smooth  and  even  tint  throughout,  while  the 
strength  of  the  fibers  has  not  been  impaired  by  more  or  less  expensive  at- 
tempts to  bleach  out  the  ink. 

We  desire  it  to  be  understood  that  by  the  term  "newspaper"  as  used 
herein,  we  mean  to  include  paper  upon  which  newspapers,  circulars,  and  the 
like  have  been  printed  and  we  propose  generally  to  use  old  copies  of  news- 
papers and  over-issues  for  the  manufacture  of  our  product  It  will  also  be 
understood  that  in  practice,  if  so  required  for  special  purposes,  we  may  mix 
with  the  newspapers  a  slight  proportion  of  other  paper  or  of  raw  fiber. 

We  claim  as  our  invention — 

As  a  new  article  of  manufacture,  a  paperboard  formed  from  printed  news- 
paper or  the  like,  ground  to  a  pulp  and  having  the  permanent  particles  of  the 
printers'  ink  minutely  subdivided  and  uniformly  distributed  throughout  the 
body  of  the  board,  whereby  a  smooth  and  even  tint  is  imparted  to  the  board/' 

The  appellees  manufactured  their  board  substantially  as  follows:  The 
newspaper  stock  was  put  in  a  rotary  boiler,  with  one  per  cent  or  less  by 
weight  of  soda  ash,  and  the  usual  quantity  of  water  to  cover  the  stock 
while  it  was  being  cooked.  The  temperature  is  not  stated.  The  hours  of 
boiling  are  variously  stated — appellees  and  their  witnesses  disagreeing  in 
this  respect    After  the  boiling,  the  stock  was  beat  in  cold  water. 

The  further  facts  are  stated  in  the  opinion  of  the  Court 

Arthur  v.  Briesen,  for  appellant. 

Horace  Pettit  and  John  M.  Van  Fleet,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

After  the  foregoing  statement  of  facts,  GROSSCUP,  Circuit  Judge, 
delivered  the  opinion  of  the  Court : 

The  patent  is  for  a  new  product.  This  product  differs  from  an- 
tecedent paper  board  in  that  it  contains  oils,  commonly  found  in 
ink,  which  give  to  the  board  a  toughness  and  elasticity  hitherto  un- 
known. The  board  can  be  manufactured  from  old  newspapers,  the 
ink  oils  formerly  eliminated,  being  now  utilized;  and  this,  though 
incidental,  is  a  valuable  feature  of  the  patent.  The  validity  of  the 
patent  has  been  sustained  in  the  Circuit  Court  of  the  United  States, 
for  the  District  of  Connecticut ;  and  in  the  Circuit  Court  for  the  Dis- 
trict of  New  Jersey ;  and  is  admitted  in  the  answer  of  appellees. 

Prior  to  the  patent  in  suit,  newspapers  were  sometimes  utilized 
in  the  manufacture  of  paper  board;  but  in  such  process  the  effort 
was  to  separate  the  carbon  of  the  ink  from  the  oil — the  oil  being 
taken  out  by  alkali  and  bleaching,  leaving  the  carbon  for  coloring 
matter.  The  alkali  employed  usually  was  soda  ash,  in  quantities 
from  ten  to  twenty  pounds  per  one  hundred  weight  of  paper,  in  addi- 
tion to  the  solution  left  over  from  the  preceding  operation ;  its  caus- 
ticity sometimes  being  increased  by  boiling  with  caustic  lime.  In 
this  way  the  oil  of  the  printing  ink  was  converted  into  soluble  soap, 
and  thus  washed  or  bleached  out  of  the  pulp  fibre. 
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It  is  manifest,  that  in  practical  operation,  under  the  process  men- 
tioned in  the  patent  in  suit,  the  oils  cannot  be  entirely  retained;  a 
small  portion  will  be  lost  in  the  boiling  and  beating  process  calcu- 
lated to  minutely  subdivide  and  distribute  the  oils  throughout  the 
fibers.  It  is  manifest,  also,  that  in  the  process  employed  in  the  pre- 
vious art,  a  small  portion  of  the  oils  were  not  eliminated ;  no  amount 
of  boiling  or  bleaching  could  completely  purify  the  pulp.  But  in  the 
process  under  the  patent,  the  purpose  is  to  lose  as  little  as  possible ;  in 
the  previous  art,  the  purpose  was  to  eliminate  as  much  as  possible. 
The  processes  are  in  purpose,  and  in  effect,  so  far  as  is  practicable,  the 
opposites  of  each  other.  And  though  the  purpose  of  each  partially 
fails,  the  results  are  so  widely  different  that  both  the  process  and 
the  paper  board  are  commercially  distinct. 

The  appellees  began  by  making  paper  board  in  accordance  with 
the  process  described  in  the  patent.  Upon  notice  to  take  out  a  li- 
cense they  changed  the  process  in  some  respects,  among  others  in 
the  introduction  of  about  one  per  cent,  of  soda  ash,  and  in  the  beat- 
ing in  cold  water  instead  of  hot  water.  But  there  was  no  attempt  at 
bleaching  after  the  boiling,  and  the  alkali  was  insufficient  to  remove 
but  little  of  the  oils.  Plainly  the  removal  of  the  oils  was  not  intend- 
ed. The  whole  testimony  impresses  us  with  the  belief  that  the  intro- 
duction of  the  soda  ash  was  intended,  not  to  bring  about  a  product 
essentially  different  from  the  patented  product,  but  to  interpose  a 
process  s6  colorably  different  that  it  might  be  used  as  a  shelter  against 
the  charge  of  infringement;  and  in  this  respect  we  are  constrained 
to  look  upon  the  defense  of  infringement  differently  from  the  view 
taken  by  the  Circuit  Court.  The  decree  of  the  Circuit  Court  must 
be  reversed,  with  instructions  to  enter  a  decree  for  an  injunction  as 
prayed  for  in  the  bill. 


(123  Fed.  433.) 
BETTENDORF  PATENTS  00.  T.  J.  R.  LITTLE  METAL  WHEEL  CO.* 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  037. 

1.  Patfnts— TvvEimoN— Mktal  Wheels. 

The  Bettendorf  patent,  No.  660,815,  for  a  method  of  securing  metal 
spokes  to  metal  hubs,  is  void  for  lack  of  patentable  invention,  in  view 
of  the  prior  art,  and  especially  the  Gendron  patent,  No.  419,009,  for  a 
process  for  fastening  castings  to  whiffietrees,  axles,  and  other  similar 
bodies,  which  was  identical  with  that  of  the  Bettendorf  patent,  and  its 
application  to  the  fastening  of  spokes  in  hubs  an  obvious  extension  of  the 
same  principle. 

2.  Same— Priority  of  Invention— Sufficiency  of  Evidence. 

The  testimony  of  a  witness  that,  according  to  his  recollection,  a  serious 
fire  occurred  in  his  plant  on  a  certain  date,  12  years  back,  and  that  he 
made  the  invention  covered  by  the  patent  in  suit  "about  a  month"  before 
the  fire,  is  not  sufficient  to  carry  the  date  of  invention  back  of  an  appli- 
cation for  an  anticipating  patent,  which  was  filed  26  days  before  the 
time  fixed  for  the  fire. 

*  Rehearing  denied  May  16,  1903. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

Appellant  failed  in  its  suit  to  hold  appellee  for  Infringement  of  letters 
patent  No.  650,815,  December  8, 1895,  to  W.  P.  and  J.  W.  Bettendorf . 

The  first  and  second  claims  of  the  patent  are  as  follows: 

"(1)  The  improvement  in  the  art  of  securing  metal  spokes  to  metal  hubs, 
which  consists  in  introducing  the  end  of  each  spoke  into  a  seamless  or  undi- 
vided socket  integral  with  the  hub,  and  then  applying  to  the  hub  external 
pressure  sufficient  to  compress  and  reduce  the  socket  tightly  around  the 
spokes. 

"(2)  The  improvement  in  the  art  of  securing  metal  spokes  to  metal  hubs, 
consisting  in  forming  the  hub  with  seamless  or  undivided  sockets,  inserting 
the  spokes  endwise  into  said  sockets,  and  finally  applying  to  the  hub  external 
pressure  sufficient  to  compress  and  reduce  in  size  both  the  sockets  and  the 
contained  ends  of  the  spokes." 

The  application  was  filed  October  8,  1890.  In  June,  1891,  the  examiner  re- 
jected the  claims  on  reference  to  letters  patent  No.  8844252,  January  12,  1886, 
to  Little,  and  No.  419,009,  January  7,  1890,  to  Gendron,  saying:  "The  form 
of  the  wheel  is  old,  and  the  method  by  which  the  spokes  are  fastened  in  the 
hub  is  old.  Applicant  has  not  disclosed  to  the  world  any  new  idea  or  method. 
He  has  only  applied  an  old  method  to  Little's  old  wheel."  So  far  as  the  file 
wrapper  and  contents  show,  the  applicant  never  made  a  direct  attempt  to  get 
rid  of  that  rejection.  For  five  months  the  application  stood  thus,  and  then 
an  interference  was  declared.  Upon  the  determination  of  that,  the  patent  was 
issued  in  December,  1895,  without  the  record  showing  any  ruling,  except  the 
issuance  of  the  patent,  in  withdrawal  of  the  rejection. 

Other  facts  are  stated  in  the  opinion. 

Frank  D.  Thomason,  for  appellant. 
John  R.  Bennett,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

Appellant  rests  its  case  upon  the  second  claim. 

Appellee  presents,  among  others,  the  following  contentions :  That 
the  first  claim,  on  reference  to  the  prior  art,  is  void  for  want  of  in- 
vention; that  the  second  claim,  being  for  the  same  process  as  the 
first,  except  in  the  unspecified  amount  of  further  pressure  to  be  ap- 
plied, is  therefore  void  also ;  and  that  the  method  of  each  claim  is  un- 
patentable, because  it  simply  calls  for  the  operation  or  function  of  a 
machine. 

To  pass  upon  these  is  unnecessary,  for  we  believe  that,  whether  the 
patent  was  inadvertently  issued  or  the  rejection  was  deliberately  over- 
ruled without  comment,  the  expressed  opinion  of  the  examiner  was 
right.  The  Gendron  patent  published  the  method  of  compressing  a 
hollow  seamless  malleable  casting  (equivalent  to  the  socket  of  claim 
2)  upon  and  into  an  embraced  cylindric  body  (equivalent  to  the  in- 
serted spoke),  so  that  the  two  became  interlocked  by  reason  of  the 
encircling  casting's  being  set  in  a  recess  formed  in  the  cylinder  by  the 
pressure.  After  the  parts  to  be  joined  have  been  placed  in  position, 
"pressure,"  Gendron  states,  "is  then  brought  to  bear  upon  the  dies 
in  any  suitable  manner,  as  by  means  of  a  hydraulic  press  or  leverage, 
until  the  pressure  is  sufficient  to  reduce  the  inner  diameter  of  the 
tubular  portion  of  the  trimming,  setting  it  tightly  upon  its  adjusted 
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position  on  the  body.  *  *  *  The  result  of  this  pressure  is  to  press 
the  trimming  slightly  into  the  body,  forming  a  seat  therein.  This  of 
course  is  but  a  slight  indentation,  but  sufficient  to  prevent  any  possi- 
ble lateral  movement."    The  Bettendorfs  say: 

'The  socket  is  confined  and  subjected  to  a  severe  pressure  between  the 
anvil  and  the  die  and  compressed  or  reduced  bodily  and  permanently,  so  as 
tightly  to  embrace  the  spoke.  *  *  *  The  dies  are  so  shaped  that  they 
not  only  reduce  the  socket,  but  also  reduce  to  a  limited  extent  the  contained 
end  of  the  spoke,  giving  the  same  a  reduced  diameter  near  its  inner  end 
in  order  the  more  effectually  to  prevent  its  end  motion  within  the  hub." 

We  think  the  Gendron  process  is  identical  with  that  of  the  second 
claim  of  appellant's  patent.  The  difference,  namely,  that  Gendron 
fastens  "trimmings  to  tubular  and  other  bodies,"  while  appellant  se- 
cures "sockets  to  spokes,"  is  not  a  difference  in  the  process,  but  in  the 
resulting  articles.  And  in  view  of  the  fact  that  Gendron  snowed  that 
his  invention  was  designed  to  be  used  in  vehicle  manufacture  in  joining 
hollow  seamless  malleable  castings  "to  whiffletrees,  axles,  and  other 
similar  bodies,"  we  cannot  ascribe  to  the  transfer  of  the  process  to 
joining  hollow  seamless  malleable  spoke  sockets  to  spokes  the  dignity 
of  invention.  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  623,  13  Sup.  Ct. 
472,  37  L.  Ed.  307;  G  &  A.  Potts  &  Co.  v.  Creager,  155  U.  S.  597,  15 
Sup.  Ct.  194,  39  L.  Ed.  275 ;  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856;  The  Johnson  Co.  v. 
Toledo  Traction  Co.,  119  Fed.  885,  56  C.  C.  A.  415. 

But  appellant  claims  that  its  alleged  invention  antedates  Gendron's. 
Gendron  filed  his  application  on  October  21,  1889,  and  the  patent 
issued  on  January  7, 1890.  On  October  3,  1890,  the  Bettendorfs  filed 
their  application.  These  men  are  largely  interested  in  the  appellant 
company.  It  is  by  their  testimony,  given  twelve  years  after  the  event, 
that  the  Gendron  application  is  sought  to  be  anticipated.  W.  P. 
Bettendorf  says  that  their  process  was  conceived  in  the  last  three  or 
four  months  of  1889.  Any  date  in  1889  after  October  21st  would 
satisfy  the  claim  of  this  witness.  Appellant,  however,  asserts  that 
October  16,  1889,  is  definitely  established  by  the  testimony  of  J.  W. 
Bettendorf.  He  arrives  at  the  date  in  this  way:  There  was  a  seri- 
ous fire  in  the  Bettendorf  plant  "on  November  16th,  as  I  recollect  it" ; 
and  the  alleged  invention  was  made  "about  one  month  prior  to  the 
date  of  the  fire."  Why  were  not  insurance  adjusters  with  their  poli- 
cies, reporters  with  their  newspapers,  and  firemen  with  their  depart- 
ment records  called  to  establish  the  first  date  ?  Testimony  that  some- 
thing occurred  "about  a  month"  preceding  a  day  unestablished,  except 
by  the  unsupported  recollection  of  an  interested  witness  twelve  years 
after,  is  too  indefinite  and  uncertain  to  be  accepted  as  establishing  a 
five  days'  anticipation  of  a  patent.  Clark  Thread  Co.  v.  Willimantic 
Linen  Co.,  140  U.  S.  481,  11  Sup.  Ct.  846,  35  L.  Ed.  521 ;  Brooks  v. 
Sacks,  81  Fed.  403, 26  C.  C.  A.  456 ;  Westinghouse  Co.  v.  Saranac  Co. 
(C.  C.)  108  Fed.  221. 

The  decree  is  affirmed. 
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(123  Fed.  291.) 

LOGAN  T.  UNITED  STATBa 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  2,  1908.) 

No.  1,187. 

1.  POBGKBT  OF  NATIONAL  BANK  NOTES —SIGNING  FICTITIOUS  NAM1M. 

The  unauthorized  signing  of  names  to  notes  of  a  national  Bank,  pur- 
porting to  be  those  of  the  president  and  cashier,  constitutes  the  crime  of 
forging  such  notes,  under  Bey.  St  §  5415  [U.  S.  Comp.  St.  1901,  p.  3662], 
whether  the  names  so  signed  are  in  fact  those  of  the  president  and 
cashier  or  of  fictitious  persons. 
&  Same— Effect  of  Statute  Making  Forged  Notes  Redeemable. 

The  fact  that  national  bank  notes  to  which  the  signatures  have  been 
forged,  and  which  have  been  put  in  circulation,  are  made  redeemable  by 
Act  July  28,  1892,  27  Stat  322,  c.  317  [U.  S.  Comp.  St  1901,  p.  3491],  does 
not  relieve  one  who  forges  the  names  of  the  president  and  cashier  of  a  na- 
tional bank  to  genuine  but  unsigned  notes  from  the  crime  of  forging  such 
notes,  as  defined  in  Bey.  St  §  5415  [U.  8.  Comp.  St  1901,  p.  3662]. 
8.  Same— Duplication  of  Offense. 

Two  offenses  cannot  be  created  out  of  the  same  criminal  act  by  char- 
ging the  defendant  in  one  count  with  haying  forged  a  national  bank  note, 
and  in  another  count  with  haying  forged  the  signatures  to  the  same  note. 
4  Same— Keeping  in  Possession  with  Intent  to  Pass— Separate  Offenses. 

Under  Bey.  St  §  5431  [U.  S.  Comp.  9t  1901,  p.  3671],  which  makes  it 
a  crime  for  any  person  to  keep  in  possession,  with  intent  to  pass,  any 
forged  obligation  of  the  United  States,  a  defendant  may  be  convicted  of 
a  separate  offense  for  each  one  of  such  obligations  he  keeps  in  possession 
with  intent  to  pass. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Reuben  L.  Cates,  John  C.  Houk,  E.  F.  Mynatt,  and  L.  C.  Houk, 
for  plaintiff  in  error. 
William  D.  Wright,  U.  S.  Atty.,  and  J.  M.  Simerly,  Asst.  U.  S.  Atty. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  The  plaintiff  in  error  was  convicted, 
on  io  separate  counts,  of  forging  and  of  passing  forged  national  bank 
notes,  under  section  5415  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
I9OI»  P-  3662] ,  and  of  keeping  forged  national  bank  notes  in  his  pos- 
session with  intent  to  pass  them,  under  section  5431  [U.  S.  Comp.  St. 
l9OI>  P-  3671]*  On  each  of  8  of  the  counts  he  was  sentenced  to  be  im- 
prisoned at  hard  labor  for  15  years,  the  sentences  to  run  concurrently, 
and  on  each  of  the  other  2  counts  he  was  sentenced  to  be  imprisoned 
for  5  years,  the  sentences  to  run  concurrently,  and  to  begin  at  the  ex- 
piration of  the  15  years'  sentence. 

There  are  many  assignments  of  error,  but  those  we  deem  worthy 
of  notice  are  addressed,  first,  to  the  question  whether,  under  the  ad- 
mitted facts,  the  national  bank  notes  involved  were  forged,  within  the 
meaning  of  the  statute;  and,  second,  to  the  question  whether  the 
defendant  below  was  sentenced,  and  therefore  punished  more  than 
once  for  the  same  offense. 

I.  The  national  bank  notes  which  the  plaintiff  in  error,  Logan,  was 
convicted  of  having  forged,  kept,  and  passed,  were  genuine  but  incom- 

I I.  See  Forgery,  vol.  23,  Cent  Dig.  §  26. 
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plete  notes,  being  part  of  a  lot  of  $40,000  of  unsigned  notes,  shipped 
by  the  Comptroller  of  the  Currency  in  June,  1901,  to  the  National 
Bank  of  Montana,  at  Helena,  and  stolen  in  transit  at  a  point  on  the 
Great  Northern  Railroad  near  Wagner,  Mont.,  from  the  express  com- 
pany, by  a  band  of  train  robbers  of  which  Logan  was  the  leader. 
Subsequently  the  signatures  of  fictitious  persons  as  president  and 
cashier  of  the  bank  were  signed  to  the  notes,  some  of  which  were 
passed  and  others  found  in  possession  of  the  defendant  below. 

The  fact  that  the  names  signed  as  president  and  cashier  were  ficti- 
tious is  of  no  importance,  lhe  public  cannot  be  presumed  to  know 
who  are  president  and  cashier  of  each  national  bank  at  the  time  each 
issue  of  its  notes  is  put  in  circulation.  The  public  mischief  is  the  same 
whether  the  names  forged  are  those  of  the  genuine  officers  or  of  ficti- 
tious persons.    U.  S.  v.  Turner,  7  Pet.  132,  8  L.  Ed.  633. 

But  it  is  contended  that  the  forging  of  the  signatures  of  the  presi- 
dent or  vice  president  and  cashier  to  a  genuine  but  unsigned  national 
bank  note  cannot  constitute  the  crime  of  forgery,  under  section  5415, 
since  the  passage  of  the  act  of  July  28, 1892, 27  Stat.  322,  c.  317  [U.  S. 
Camp.  St.  1901,  p.  3491  ],  because  such  note  is  now,  by  force  of  the  ex- 
press provisions  of  this  act,  redeemable  as  other  national  bank  notes, 
and  therefore  no  one  can  be  defrauded  by  the  fictitious  signatures. 

The  act  of  July  28,  1892,  provides  as  follows : 

"That  the  provisions  of  the  Revised  Statutes  of  the  United  States,  pro- 
viding for  the  redemption  of  national  bank  notes  shall  apply  to  all  national 
bank  notes  that  have  been  or  may  be  issued  to,  or  received  by  any  national 
bank,  notwithstanding  such  notes  may  have  been  lost  by  or  stolen  from  the 
bank  and  put  in  circulation  without  the  signature  or  upon  the  forged  signa- 
ture of  the  president  or  vice-president  and  cashier." 

It  is  to  be  observed  that  this  is  a  provision  for  the  redemption  and 
not  the  circulation  of  lost  or  stolen  national  bank  notes,  whether  put 
in  circulation  unsigned  or  upon  forged  signatures.  It  applies  the  re- 
demption provisions  of  the  general  law  to  these  notes,  but  leaves  the 
circulation  provisions  as  they  are.  The  conditions  of  the  statutes  must 
still  be  complied  with  before  a  national  bank  can  lawfully  issue  its  notes 
and  put  them  in  circulation  as  money.  Thus,  section  5172,  Rev. 
St.,  being  section  22  of  the  act  of  June  3,  1864,  13  Stat.  105  [U.  S. 
Comp.  St.  1901,  p.  3477],  requires  that  national  bank  notes  "shall  also 
express  upon  their  face  the  promise  of  the  association  receiving  the 
same  to  pay  on  demand,  attested  by  the  signatures  of  the  president  or 
vice-president  and  cashier";  and  section  5182,  being  section  23  of  the 
act  of  June  3, 1864, 13  Stat.  106,  c.  106  [U.  S.  Comp.  St.  1901,  p.  3481], 
provides  that  "after  any  association  receiving  circulating  notes  under 
this  title,  has  caused  its  promise  to  pay  such  notes  on  demand  to  be 
signed  by  the  president  or  vice-president  and  cashier  thereof,  in  such 
manner  as  to  make  them  obligatory  promissory  notes  payable  on  de- 
mand, at  its  place  of  business,  such  association  may  issue  and  circulate 
the  same  as  money."  So  it  is  only  "after"  having  caused  the  notes  to 
be  signed  by  its  president  or  vice  president  and  cashier  that  the  associa- 
tion is  authorized  to  "issue  and  circulate  the  same  as  money." 

The  purpose  of  forging  the  signatures  is  therefore  apparent.  It  was 
to  give  the  notes  the  semblance  of  having  been  issued  and  put  in  cir- 
culation by  the  bank,  for  the  law  requires  the  bank  to  have  the  notes 
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signed  before  issuing  them.  The  forging  of  the  signatures  for  this 
purpose  came  within  the  intent  and  meaning  of  section  5415,  under 
which  the  plaintiff  in  error  was  convicted,  which  provides  that  "every 
person  who  falsely  makes,  forges,  or  counterfeits  *  *  *  any  note 
in  imitation  of,  or  purporting  to  be  an  imitation  of,  the  circulating 
notes  issued  by  any  banking  association,  *  *  *  authorized  and 
acting  under  the  laws  of  the  United  States,  *  *  *  9  snall  be  im- 
prisoned," etc.  The  forgery  denounced  by  this  section  is  "that  of  the 
circulating  notes  issued  by  any  banking  association."  The  signatures 
falsely  signed  were  forged  to  induce  persons  to  believe  that  the  notes 
had  been  issued  by  a  national  bank  and  were  in  circulation. 

It  is  not  true  that,  because  these  forged  notes  are  redeemable,  there- 
fore no  one  is  or  can  be  defrauded.  Obviously,  whoever  is  charged 
with  their  redemption  is  defrauded  by  the  act  of  putting  them  in  circu- 
lation. If  the  bank,  then  the  bank ;  if  the  government,  then  the  gov- 
ernment. And  it  was  to  effect  the  fraud  of  making  them  redeemable 
that  the  forgery  was  committed.  But  the  innocent  holder  is  also  de- 
frauded, because  he  has  been  deceived  into  taking  a  note,  not  lawfully 
signed  or  issued,  but  stolen,  forged,  and  illegally  put  in  circulation, 
which  is  not  part  of  the  lawful  money  of  the  United  States.  The  fact 
that  the  statute  makes  such  a  note  redeemable  does  not  constitute  it 
the  equivalent  of  a  lawfully  issued  circulating  note. 

2.  Under  the  first  and  tenth  counts,  the  defendant  below  was  twice 
convicted  of  the  same  act  of  forgery,  the  forgery  charged  in  the  first 
count  being  of  the  note,  and  in  the  tenth  of  the  signatures  to  the  note. 
The  same  thing  is  true  with  respect  to  the  second  and  eleventh  counts 
and  third  and  twelfth  counts.  Under  the  thirteenth  count  he  was 
convicted  of  passing  a  note  charged  as  forged,  and  under  the  four- 
teenth of  passing  the  same  note,  the  signatures  being  charged  as 
forged.  These  double  convictions  were  not,  in  our  opinion,  proper. 
The  crime  could  not  be  doubled  by  changing  the  method  of  charging 
it.  The  act  of  forging  a  certain  note  was  one  offense ;  it  could  not  be 
duplicated  by  charging  in  one  count  that  the  note  was  forged  and  in  an- 
other that  the  signatures  were  forged.  The  same  thing  is  true  of  pass- 
ing a  forged  note.  Two  offenses  cannot  be  created  by  charging  in 
one  count  that  the  note  was  forged  and  in  another  that  the  signatures 
to  it  were  forged.  For  these  reasons  we  are  of  the  opinion  that  the 
judgments  upon  the  tenth,  eleventh,  twelfth,  and  fourteenth  counts 
ought  not  to  stand. 

The  contention  that  the  defendant  below  could  not  properly  be  con- 
victed under  the  fifteenth  count  of  keeping  in  his  possession  a  certain 
forged  note  with  intent  to  pass  it,  and  under  the  sixteenth  count  of 
keeping  in  his  possession  another  forged  note  with  intent  to  pass  it — 
in  other  words,  that  the  keeping  of  two  separate  forged  notes  in  his 
possession  with  intent  to  pass  them  was  one  act— does  not  appeal  to  us 
as  well  founded.  The  keeping,  just  as  the  making  and  the  passing, 
of  each  forged  note,  is,  or  may  be  treated  as,  a  separate  and  distinct 
offense. 

In  view  of  what  we  have  said,  the  judgments  upon  the  tenth,  elev- 
enth, twelfth,  and  fourteenth  counts  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  arrest  the  judgment  upon  these  counts. 
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The  judgment  below,  so  far  as  it  relates  to  the  first,  second,  third, 
thirteenth,  fifteenth,  and  sixteenth  counts,  is  affirmed.  Blitz  v.  United 
States,  153  U.  S.  308,  318, 14  Sup.  Ct.  924,  38  L.  Ed.  725. 


(123  Fed.  294.) 

NATIONAL  SURETY  00.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  23,  1903.) 

No.  166. 

L  United  States— Post  Office— Mail  Routes— Bonds— Enforcement. 

Where  defendant  executed  a  bond  as  surety  for  the  performance  of  a 
certain  mall  route  contract,  It  was  no  defense  to  an  action  thereon  that 
the  government  had  taken  a  proposal  bond  covering  the  same  liability 
prior  to  the  execution  of  the  bond  In  suit,  and  that  an  action  brought 
to  enforce  the  same  had  been  voluntarily  dismissed. 

a  Same. 

Where  the  United  States  took  a  proposal  bond  securing  performance 
of  a  mall  route  contract,  and  after  letting  the  contract  required  another 
bond  from  the  contractor,  each  obligation  was  an  independent  undertak- 
ing, and  the  second  obligation  did  not  stand  as  a  guaranty  for  the  per- 
formance of  the  first. 

3.  Same— Evidence— PotT  Office  Department— Letter  of  Auditor. 

In  an  action  on  a  bond  securing  performance  of  a  mail  route  contract, 
a  single  letter  of  the  auditor  of  the  post  office  department  that  on  a 
similar  contract,  in  which  defendant  was  surety  for  another,  it  would 
only  be  liable  after  the  sureties  on  the  proposal  bond  failed  to  pay  the 
damage,  was  Irrelevant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

W.  J.  Griffin,  for  plaintiff  in  error. 
Arthur  M.  King,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below.  The  action  was  brought  to  enforce  a  contract 
dated  December  21,  1895,  made  between  the  plaintiff  and  one  Cole- 
grove  as  principal,  and  the  defendant  as  surety,  for  the  carrying  of  the 
mail  on  route  No.  220,012  by  Colegrove.  Upon  the  trial  it  appeared 
that  Colegrove  neglected  to  perform  the  service  contracted  for,  and 
the  court  directed  a  verdict  for  the  damages  sustained  by  plaintiff  by 
reason  of  the  default. 

Upon  the  trial  the  defendant  offered  to  prove  that  on  the  28th  of 
October,  1895,  the  defendant  Colegrove  as  principal,  together  with 
Towles  and  Hughes  as  sureties,  executed  and  delivered  a  bond  for 
the  payment  of  $2,500  to  the  plaintiff,  conditioned  that  if  Colegrove, 
after  his  bid  for  carrying  the  mail  on  route  No.  220,012  should  be 
accepted  by  the  government,  would  enter  into  a  contract  with  the 
government  with  surety  to  perform  the  service  proposed  in  his  bid, 
and  further  should  perform  said  service  according  to  his  contract, 
then  the  obligation  to  be  void ;  otherwise  in  full  force.  The  defend- 
ant also  offered  to  prove  that  before  the  commencement  of  the  present 
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action  the  plaintiff  instituted  an  action  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  Florida  against  Colegrove,  Towles, 
and  Hughes  to  recover  upon  the  same  cause  of  action  as  alleged  in 
the  complaint  in  this  action,  and  to  recover  the  same  amount  of  dam- 
ages, and  that  on  August  29,  1902,  upon  a  praecipe  filed  by  the  plain- 
tiff in  that  action  same  was  dismissed.  The  defendant  also  offered 
in  evidence  a  letter  sent  to  the  defendant  by  the  auditor  of  the  Post 
.  Office  Department  in  November,  1897,  informing  the  defendant  that 
on  a  similar  contract  in  which  it  had  been  surety  for  one  Price  it 
would  only  be  liable  "after  the  sureties  on  the  proposal  bond  failed 
to  pay  the  amount  of  said  damage/'  The  court  excluded  the  evidence 
thus  offered  by  the  defendant,  and  error  is  assigned  of  this  ruling. 

Briefly  stated,  the  principal  question  raised  by  the  assignments  of 
error  is  whether,  in  an  action  against  a  surety  to  enforce  a  contract 
made  by  his  principal  with  the  government,  it  is  a  defense  that  pre- 
vious to  the  time  when  the  surety  entered  into  his  obligation  the  gov- 
ernment had  taken  the  obligation  of  another  surety  for  the  perform- 
ance by  the  principal  of  the  same  contract.  We  are  aware  of  no 
rule  of  law  that  requires  a  creditor  who  has  the  obligation  of  two 
different  sureties  for  the  performance  of  one  and  the  same  contract 
by  a  principal  to  enforce  one  before  the  other.  They  are  concurrent 
securities  for  the  same  debt  or  demand,  and  the  creditor  has  the 
option  to  proceed  for  the  enforcement  of  either  at  his  election.  This 
being  so,  it  was  wholly  immaterial  that  the  government  did  not  see  fit 
to  enforce  the  obligation  upon  which  Towles  and  Hughes  were  liable, 
or  that,  having  brought  an  action  for  that  purpose,  the  action  was 
discontinued. 

There  is  no  merit  in  the  contention  that  the  second  obligation  in 
terms,  or  within  the  contemplation  of  the  statutes  of  the  United 
States,  stands  as  a  guaranty  for  the  performance  of  the  first  obliga- 
tion. Each  obligation  is  an  independent  undertaking  that  the  prin- 
cipal shall  perform  a  given  contract,  and  that  the  surety  shall  make 
any  default  in  performance  good. 

The  letter  of  the  auditor  of  the  Post  Office  Department  was  proper- 
ly excluded  from  the  trial.  Upon  no  conceivable  theory  was  his  con- 
struction of  the  meaning  of  a  similar  obligation,  evidenced  by  a  single 
letter  written  by  him  after  the  defendant's  liability  accrued,  of  any 
value  or  relevancy.  It  was  not  evidence  showing  any  uniform  con- 
struction of  the  statute  under  which  the  first  obligation  was  taken 
by  the  officers  charged  with  the  duty  of  executing  the  statute.  If  any 
such  uniform  construction  had  been  shown,  it  could  not  prevail  in  a 
case  where  there  was  no  question  of  doubtful  interpretation  of  the 
statute.  As  tending  to  show  his  construction  of  the  meaning  of  the 
defendant's  obligation,  it  was  manifestly  incompetent. 

The  judgment  is  affirmed. 
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(123  Fed.  353.) 

DULUTH  BREWING  &  MALTING  CO.  T.  CITY  OF  SUPERIOR  et  aX 

(Circuit  Court  of  Appeals,   Seventh  Circuit    April  22,  1903.) 

No.  947. 

t.  Intoxicating  Liquors — Municipal  Ordinancrs— Construction. 

Under  the  construction  placed  by  the  Supreme  Court  of  Wisconsin 
on  the  general  excise  law  of  the  state,  the  ordinance  of  the  city  of  su- 
perior of  November  26,  1895,  requiring  all  dealers  in  liquors  to  procure 
a  license  from  the  city,  which  differs  in  no  essential  respect  from  the 
state  law  in  its  provisions,  applies  to  a  nonresident  manufacturer  who 
maintains  a  depot  in  the  city  from  which  sales  are  made  by  an  agent, 
whether  such  sales  are  made  to  consumers  or  licensed  dealers  in  the 
city. 

9.  Same— Constitutionality. 

A  municipal  ordinance  requiring  manufacturers  of  liquors  maintaining 
a  place  for  their  sale  within  the  municipality  distinct  from  their  manu- 
factory to  pay  a  license  tax  is  not  discriminative,  within  the  fourteenth 
constitutional  amendment,  because  it  exempts  manufacturers  selling  at 
the  manufactory  in  quantities,  in  the  usual  course  of  trade. 

8.  Same— Interference  with  Interstate  Commerce. 

Nor  is  such  an  ordinance  invalid  as  in  violation  of  the  interstate  com- 
merce clause  of  the  Constitution,  as  against  a  manufacturer  of  another 
state,  who  maintains  a  depot  within  the  city,  from  which  sales  are  made 
in  the  original  packages,  in  view  of  the  Wilson  Act  (Act  Aug.  8,  1890, 
c  428,  26  Stat  313  [U.  S.  Comp.  St  1901,  p.  3177]),  where  it  is  in  its 
terms  such  as  to  bring  it  within  the  police  power  of  the  state  to  regulate 
the  business;  and  the  fact  that  a  license  fee  of  $500  per  year  is  required 
is  not  sufficient  in  itself  to  show  that  its  purpose  is  to  raise  revenue, 
and  not  to  regulate. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

jChe  Duluth  Brewing  &  Malting  Company  is  a  corporation  of  the  state  of 
Minnesota  engaged  in  the  business  of  brewing  beer,  having  its  only  brewery 
in  the  city  of  Duluth,  in  that  state.  It  maintained  a  warehouse  in  the  city 
of  Superior,  Wis.,  where  it  stored  its  product,  which  was  shipped  into  the 
state  of  Wisconsin  for  sale  and  distribution  to  defendant's  customers  in  the 
city  of  Superior  and  elsewhere  in  Wisconsin,  delivery  being  made  in  the 
original  packages,  and  none  of  its  product  being  sold  to  be  drunk  upon  the 
premises. 

On  November  25,  1895,  the  city  of  Superior,  the  appellee,  a  municipality 
of  the  state  of  Wisconsin,  claiming  to  act  under  authority  of  its  charter 
(volume  2,  Laws  Wis.  1891,  c.  124,  p.  792),  which  authorizes  its  common 
council  "to  grant  licenses  for  and  regulate  groceries,  tavern  keepers,  keepers 
of  ordinaries,  saloons,  victualing  houses, — and  all  persons  vending  or  dealing 
in  spirituous,  vinous  or  fermented  liquors,  and  to  prohibit  and  suppress  the 
same;  provided,  that  the  license  for  so  dealing  in  or  vending  spirituous, 
vinous  or  fermented  liquors,  shall  not  be  less  than  five  hundred  dollars, 
any  general  law  to  the  contrary  notwithstanding ;"  and  claiming  also  under 
authority  of  section  1548,  c.  66,  Rev.  St  Wis.  1898  (Sanb.  &  B.  Ann.  St.  Wis. 
vol.  1,  p.  1140),  which  authorizes  "each  town  board,  village  board  and  com- 
mon council  may  grant  license  under  the  conditions  and  restrictions  in  this 
chapter  contained  to  such  persons  as  they  deem  proper  to  keep  groceries, 
saloons  or  other  places  within  their  respective  towns,  villages  or  cities  for 
the  sale  of  strong,  spirituous,  malt,  ardent  or  Intoxicating  liquors" — enacted 

f3.  State   laws   interfering   with   interstate   commerce,   see   note   to   Mc- 
Canna  &  Fraser  Co.  v.  Citizens'  Trust  &  Surety  Co.,  24  C.  C.  A.  13. 
59  C.C.A.— 31 
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an  ordinance  entitled  "No.  287.  An  ordinance  relating  to  licenses  for  the  i 
of  intoxicating  liquors,"  of  which  the  following  sections  are  material: 

"Section  1.  It  shall  be  unlawful  for  any  person  to  sell,  give  away,  barter, 
furnish  or  dispose  of  in  any  manner,  either  directly  or  indirectly,  or  by  agent 
or  employee  or  otherwise,  any  spirituous,  vinous,  malt,  fermented  or  intoxi- 
cating liquors,  for  any  purpose  whatever,  without  first  having  obtained  a 
license  therefor  from  the  common  council  of  the  city  of  Superior  as  here- 
inafter provided. 

"Sec.  2.  All  applications  for  license  shall  be  in  writing  signed  by  the  party 
applying  therefor  and  shall  specifically  designate  the  building,  giving  the 
street  and  number  of  building,  wherein  such  liquors  shall  be  sold,  and  shall 
designate  whether  or  not  said  building  is  owned  by  the  applicant,  and  if  not 
so  owned  from  whom  the  same  is  rented;  such  application  shall  also  state 
the  names  and  occupations  and  place  of  residence  of  the  persons  who  will 
become  sureties  on  applicant's  bond  if  the  license  Is  granted. 

"Sec.  3.  No  license  shall  be  granted  to  any  person  or  persons  until  such 
person  or  persons  shall  have  given  a  bond  to  the  state  of  Wisconsin  in  the 
penal  sum  of  one  thousand  dollars,  with  two  or  more  sureties,  who  shall 
be  resident  freeholders  of  the  city  of  Superior,  and  who  shall  each  justify 
in  double  the  amount  of  such  bond  over  and  above  their  debts  and  liabilities 
and  exemptions,  to  be  approved  by  the  council;  provided,  that  if  the  sure- 
ties on  such  bond  shall  be  the  same  persons  whose  names  accompany  the 
application  for  license,  the  approval  of  such  application  shall  be  deemed  to 
be  an  approval  of  such  bond.  Such  bond  will  be  conditioned  that  the  per- 
son so  licensed  will  not  sell,  give  away,  barter,  furnish  or  dispose  of  in  any 
manner,  either  directly  or  indirectly,  any  of  the  liquors  above  mentioned, 
at  any  place  other  than  the  place  named  in  such  license;  that  he  will  keep 
a  quiet  and  orderly  house  and  not  permit  gambling  therein  in  any  manner, 
or  in  any  outhouse,  yard  or  shed  appertaining  thereto,  or  permit  or  allow 
to  be  within  the  place  where  such  liquor  is  sold  under  said  license,  or  in  any 
outhouse  yard  or  shed  appertaining  thereto,  any  implements  or  devices  used 
for  the  purpose  of  gambling;  that  he  will  not  allow  any  minor  in  his  saloon 
unless  accompanied  by  parent  or  guardian;  that  he  will  not  sell,  give  away, 
barter  or  otherwise  furnish  or  dispose  of  any  of  the  liquors  above  mentioned 
to  any  minor  person  having  good  reason  to  believe  him  to  be  such,  unless 
upon  the  written  order  of  the  parent  or  guardian  of  said  minor,  or  to  habitual 
drunkards,  or  to  persons  intoxicated  or  bordering  upon  intoxication  or  in  the 
habit  of  becoming  intoxicated,  or  to  any  person  to  whom  such  sale  is  for- 
bidden under  section  1554  of  Sanborn  &  Berryman's  Annotated  Statute  of 
the  State  of  Wisconsin  and  acts  amendatory  thereof;  that  he  will  close  his 
saloon  or  place  of  business  at  or  before  the  hour  of  twelve  o'clock  p.  m.  and 
keep  the  same  closed  until  five  o'clock  a.  m.;  that  he  will  keep  his  saloon 
or  place  of  business  closed  on  the  first  day  of  the  week,  commonly  called 
Sunday,  and  on  election  days;  that  he  will  not  serve,  or  suffer  or  permit  to 
be  served  any  of  the  liquors  above  mentioned  in  any  room  or  place  used  for 
gambling,  or  wherein  gambling  is  carried  on  in  any  manner  or  form,  or  by 
any  device  whatever;  that  he  will  in  every  particular  conform  to  the  re- 
quirements of  the  statutes  of  the  state  of  Wisconsin  and  this  ordinance,  and 
to  any  general  laws  of  the  state  and  ordinances  of  the  city  that  may  here- 
after be  passed  or  be  in  force  relating  to  the  sale  of  Intoxicating  liquors; 
and  that  he  will  pay  all  damages  that  may  be  recovered  by  any  person  pur- 
suant to  section  1560  of  said  Annotated  Statutes  of  the  State  of  Wisconsin 
and  acts  amendatory  thereof;  and  that  he  will  observe  and  obey  all  orders 
of  said  common  council  relating  to  the  sale  of  liquors. 

"Sec.  4.  No  license  shall  be  granted  hereunder  until  the  applicant  shall 
have  first  paid  to  the  city  treasurer  the  sum  of  five  hundred  dollars  ($500) 
and  all  such  licenses  so  granted  shall  run  from  the  first  day  of  May  of  the 
year  in  which  they  are  granted  and  shall  expire  on  the  first  day  of  May 
following,  and  if  any  license  is  granted  after  the  first  day  of  May  in  any 
year  the  full  amount  of  said  five  hundred  dollars  shall  be  paid." 

"Sec.  10.  Any  person  who  shall  violate  any  of  the  provisions  of  section 
one  (1)  of  this  ordinance  shall,  upon  conviction  thereof,  be  subject  to  a  fine 
not  less  than  fifty  ($50)  dollars  nor  more  than  one  hundred  ($100)  dollars; 
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and  any  person  who  shall  be  guilty  of  any  violations  of  the  terms  or  condi- 
tions of  this  bond  given  as  aforesaid,  or  shall  violate  any  other  provision 
of  this  ordinance  not  contained  in  section  one,  shall,  upon  conviction  thereof, 
be  fined  not  less  than  five  ($5)  dollars  nor  more  than  one  hundred  ($100)  dol- 
lars, and  upon  any  subsequent  violation  and  conviction  for  the  offense,  shall 
be  fined  not  less  than  ten  ($10)  dollars  nor  more  than  two  hundred  ($200) 
dollars;  and  upon  any  violation  of  the  terms  or  conditions  of  such  license 
or  bond,  each  license  shall  be  subject  to  revocation  by  the  council  in  the 
manner  provided  by  statute." 

The  appellant,  challenging  the  validity  of  this  ordinance,  declined  to  take 
a  license  from  the  city,  or  to  pay  the  annual  license  fee  of  $500,  and  there- 
upon filed  in  the  court  below  its  bill  charging  that  the  ordinance  was  in- 
valid upon  the  following  grounds:  First,  that  the  city  was  without  author- 
ity to  pass  or  enforce  the  ordinance;  second,  that  the  ordinance  conflicts 
with  the  Constitution  of  the  United  States,  subd.  3,  §  8,  in  that  it  attempts 
to  regulate  commerce  among  the  several  states;  third,  that  the  ordinance 
is  in  violation  of  the  fourteenth  amendment  to  the  Constitution,  in  that  it 
denies  to  persons  within  the  jurisdiction  of  the  state  of  Wisconsin  the  equal 
protection  of  the  laws;  fourth,  that  the  ordinance  is  oppressive,  unreasonable, 
and  discriminating;  fifth,  that  the  ordinance  is  in  restraint  of  trade  and  tends 
to  create  monopoly;  sixth,  that  the  ordinance  seeks  only  to  raise  revenue, 
and  not  to  regulate  or  control  brewers  or  wholesale  liquor  dealers  or  their 
business  in  that  city;  seventh,  that  the  ordinance  imposes  a  tax  for  revenue, 
and  is  not  passed  in  the  exercise  of  the  police  power  of  the  city  or  of  the 
state. 

The  bill  charges  that  the  city  threatened  and  was  about  to  institute  suits 
against  the  appellant  to  recover  the  fine  and  penalty  mentioned  in  the  ordi- 
nance, and  would,  unless  restrained,  continuously,  from  time  to  time,  bring 
such  suits  and  proceedings  against  the  appellant  and  its  agents  before  the 
courts  of  the  city  of  Superior,  charging  violations  of  the  ordinance  in  selling 
beer  at  wholesale  within  the  city  without  a  license  therefor,  and  will  carry 
on  a  multiplicity  of  suits,  thereby  vexing  and  harassing  the  appellant, 
whereby  it  will  be  compelled  to  pay  out  large  amounts  in  fines  and  penalties, 
and  that  property  exceeding  in  value  the  sum  of  $2,000- will  be  taken  from  it 
by  levy  and  sales  made  to  collect  such  fines  and  penalties,  and  that  thereby 
its  business  in  that  city  will  be  totally  destroyed.  The  bill  prayed  for  a 
decree  declaring  the  ordinance  void  and  inoperative,  and  that  the  city  and 
its  officers  be  enjoined  and  restrained  from  enforcing  it. 

A  demurrer  was  interposed  to  the  bill,  charging  that  the  bill  showed  no 
cause  of  action  in  equity,  that  the  court  had  no  jurisdiction  thereof,  and 
that  the  complainant  had  an  adequate  remedy  at  law.  The  demurrer  was 
sustained  and  the  bill  dismissed,  and  from  the  decree  the  Duluth  Brewing  & 
Malting  Company  appeals  to  this  court. 

George  H.  Noyes,  for  appellant. 
Thomas  E.  Lyons,  for  appellees. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

This  cause  proceeded  to  hearing  without  objection  by  either  party 
to  the  jurisdiction  of  this  court  to  entertain  the  appeal.  The  case 
involves  the  construction  and  application  of  the  Constitution  of  the 
United  States,  and  is  also  one  in  which  a  law  of  a  state  is  claimed 
to  be  in  contravention  of  the  Constitution  of  the  United  States,  and, 
within  section  5  of  .the  act  establishing  this  court  (Act  March  3,  1891, 
c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p.  549]),  could  have  been 
taken  by  appeal  directly  from  the  Circuit  Court  to  the  Supreme 
Court.     Assuming,  notwithstanding  our  decision  in  Holt  v.  Indiana 
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Manufacturing  Company,  46  U.  S.  App.  717,  25  C.  C.  A.  301,  80 
Fed.  1,  that  within  the  ruling  in  Carter  v.  Roberts,  177  U.  S.  496, 
20  Sup.  Ct.  713,  44  L.  Ed.  861,  we  are  at  liberty  to  decide  as  well  the 
constitutional  questions  as  the  other  questions  involved,  and  since  no 
objection  has  been  raised  to  that  course,  we  are  not  disposed  to  de- 
cline jurisdiction,  as  perhaps  we  would  be  justified  in  doing  under  the 
ruling  in  Carter  v.  Roberts,  supra,  and  we  proceed  to  determine  the 
whole  case. 

1.  Assuming,  without  deciding,  that  a  bill  in  equity  will  lie  to  re- 
strain the  enforcement  of  an  invalid  ordinance  of  a  municipality — 
touching  which  question  the  courts  are  not  altogether  at  agreement 
(Ex  parte  Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  482,  31  L.  Ed.  402; 
Scott  v.  Donald,  165  U.  S.  107, 17  Sup.  Ct.  262, 41  L.  Ed.  648;  Vicks- 
burg  Waterworks  Company  v.  Vicksburg,  185  U.  S.  65,  22  Sup.  Ct. 
585,  46  L.  Ed.  808;  Davis  &  Farnham  Manufacturing  Company  v. 
City  of  Los  Angeles  [decided  March  2,  1903]  23  Sup.  Ct.  498,  47  L. 
Ed.  778;   Suess  v.  Noble  [C.  C]  31  Fed.  855;    Schandler  Bottling 


Compahy  v.  Welch  [C.  C]  42  Fed.  561 ;  Hemsley  v.  Myers  [C.  G] 
104  Fed.  258;    Davis  Manufacturing  Company  v.  Los  Angeles  [G 


45  Fed.  283;  Minneapolis  Brewing  Company  v.  McGillivray  [C.  G 


G]  115  Fed.  537;  City  of  Hutchinson  v.  Beckham,  118  Fed.  399, 
55  G  G  A.  333) — we  are  brought  to  the  consideration  of  the  objec- 
tions urged  to  the  ordinance. 

If  the  question  were  res  integra,  the  argument  that  the  ordinance 
was  only  designed  to  apply  to  the  sale  of  liquors  to  be  drunk  upon 
the  premises  would  come  with  weight.  The  nature  of  the  business, 
the  evil  sought  to  be  restrained,  regulated,  or  prohibited,  the  condi- 
tions of  the  bond  required,  are  forceful  to  strengthen  argument  that 
the  ordinance  was  so  designed,  and  was  not  intended  to  regulate 
the  business  of  vending  the  commodity  while  contained  in  original 
packages  (State  of  Minnesota  v.  Orth,  38  Minn.  150,  36  N.  W.  103); 
but  we  are  bound  to  regard  the  construction  which  the  Supreme  Court 
of  the  state  has  placed  upon  this  or  like  enactments.  If  we  thought 
that  the  court  had  misconstrued  the  statute,  we  would  not  be  at  lib- 
erty to  therefore  set  aside  its  judgment.  Crowley  v.  Christensen, 
137  U.  S.  86,  11  Sup.  Ct.  13,  34  L.  Ed.  620;  Stutsman  County  v. 
Wallace,  142  U.  S.  293,  12  Sup.  Ct.  227,  35  L.  Ed.  1018;  Forsyth 
v.  City  of  Hammond,  166  U.  S.  506,  17  Sup.  Ct.  665,  41  L.  Ed.  1095 ; 
Wade  v.  Travis  County,  174  U.  S.  499,  508,  19  Sup.  Ct.  715,  43  L. 
Ed.  1060.  We  are  not  referred  to  any  case  in  which  this  particular 
ordinance  has  been  under  review  by  the  Supreme  Court  of  Wiscon- 
sin;* but  the  ordinance  is  not  different  in  any  essential  particular 
from  the  general  excise  law  of  that  state  (Sanb.  &  B.  Ann.  St.  Wis. 
c.  66),  and  that  law  has  been  frequently  spoken  to  by  the  Supreme 
Court,  and  has  a  settled  construction  stamped  upon  it  (Scanlan  v. 
Childs,  33  Wis.  663,  667;  Peitz  v.  State,  68  Wis.  538,  32  N.  W. 
763;   Mayer  v.  State,  83  Wis.  339,  53  N.  W.  444;   Michels  v.  State, 

*  Since  this  opinion  was  prepared  the  Supreme  Court  of  the  state,  in  the 
case  of  Joseph  Schlitz  Brewing  Company  v.  City  of  Superior,  93  N.  W.  1120, 
has  handed  down  an  opinion  upon  the  very  ordinance  here  involved,  sustain- 
ing its  validity,  and  holding  It  applicable  to  wholesale  dealers  in  liquor. 
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US  Wis.  43,  90  N.  W.  1096).    In  the  last  case  Mr.  Justice  Winslow 
sums  up  the  result  of  the  decisions  upon  this  subject  as  follows : 

"The  condition  of  the  law  as  deduced  from  the  three  cases  cited  would 
seem  to  be  that  a  brewer  may  lawfully  sell  without  Ucense  to  a  licensed 
dealer  in  his  own  town,  but  that  he  cannot  establish  a  depot  in  another 
town  and  sell  by  his  agent,  either  to  a  consumer  or  dealer  in  that  town, 
without  Ucense." 

In  Scanlan  v.  Childs  the  court,  speaking  through  Mr.  Justice 
Dixon,  ruled  that  the  excise  law  did  not  apply  to  sales  by  manu- 
facturers of  articles  made  by  themselves  and  put  up  and  disposed 
of  in  quantities  to  dealers,  according  to  the  usual  course  of  such 
manufacture  and  of  the  trade  connected  with  it.  This  ruling  is  criti- 
cised in  the  later  decisions,  and  would  seem  to  be  shaken  as  author- 
ity, although  the  case  has  not  been  directly  overruled.  We  are,  how- 
ever, not  now  concerned  with  that  question;  for  the  appellant  does 
not  come  within  that  ruling,  not  being  a  manufacturer  within  the 
city  whose  ordinance  is  here  in  question.  We  are  constrained,  there- 
fore, to  hold,  in  deference  to  the  ruling  of  the  ultimate  tribunal  of 
Wisconsin,  that  the  ordinance  in  question,  with  the  possible  excep- 
tion stated,  forbids  the  sale  of  liquors  at  wholesale  or  at  retail  by  any 
one  who  has  not  obtained  a  license  therefor. 

2.  It  is  alleged  that  the  ordinance  is  obnoxious  to  the  Constitu- 
tion, in  that  it  is  discriminative;  that  with  the  construction  placed 
upon  the  law  by  the  decisions  it  exempts  brewers  manufacturing 
within  the  city  from  payment  of  license,  while  imposing  the  tax  upon 
nonresidents.  It  is  doubtless  true,  as  said  by  Mr.  Justice  Field  in 
Barbier  v.  Connolly,  113  U.  S.  27,  31,  5  Sup.  Ct.  357,  28  L.  Ed.  923, 
that  under  the  fourteenth  amendment  to  the  Constitution  no  impedi- 
ment may  be  interposed  to  the  pursuits  of  any  one,  except  as  applied 
to  the  same  pursuits  by  others  under  like  circumstances,  and  that  no 
greater  burdens  should  be  laid  upon  one  than  are  laid  upon  others 
in  the  same  calling  and  condition ;  but,  in  the  exercise  of  the  police 
power  of  the  state,  "legislation  which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within  the  sphere  of  its  operation  it 
affects  alike  all  persons  similarly  situated,  is  not  within  the  amend- 
ment." In  Reymann  Brewing  Company  v.  Brister,  179  U.  S.  445, 
21  Sup.  Ct.  201,  45  L.  Ed.  269,  a  like  law  of  the  state  of  Ohio  was 
under  review  at  the  suit  of  a  foreign  corporation.  The  statute  there 
expressly  exempted  the  manufacture  and  sale  at  the  manufactory, 
and  it  was  ruled  that  the  law  was  not  discriminative,  the  court  re- 
marking (page  453,  179  U.  S.,  page  204,  21  Sup.  Ct.,  45  L.  Ed.  269) : 
"So,  in  the  present  case,  the  exemption  is  not  confined  to  Ohio  cor- 
porations or  copartnerships,  but  extends  as  well  to  foreign  corpora- 
tions whose  place  of  manufacturing  is  within  the  state  of  Ohio; 
and  so,  likewise,  the  tax  is  imposed  on  Ohio  corporations  which 
manufacture  goods  in  other  states,  and  establish  places  for  their  sale 
within  the  state  of  Ohio,  or  which,  manufacturing  within  the  state, 
establish  places  within  the  state  distinct  from  the  manufactory  where 
their  liquors  are  sold  and  delivered" — the  court  citing  its  former  ruling 
in  People  v.  Roberts,  171  U.  S.  658,  662,  19  Sup.  Ct.  70,  43  L.  Ed.  323. 
See,  also,  Hennington  v.  Georgia,  163  U.  S.  299,  16  Sup.  Ct.  1086, 
41  L.  Ed.  166. 
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We  are  constrained  to  the  conclusion  that  this  law  is  not  discrimi- 
native within  the  meaning  of  the  fourteenth  amendment.  Assuming 
that  the  decision  in  Scanlan  v.  Childs  will  be  upheld,  the  ordinance, 
with  the  construction  which  flows  from  that  case  placed  upon  it,  does 
not  discriminate  against  the  producer  of  another  state.  In  the  state 
of  Wisconsin,  no  brewer  located  otherwise  than  in  the  city  of  Su- 
perior may  establish  a  warehouse  in  that  city  and  sell  its  product  with- 
out a  license,  nor  can  a  brewer  in  that  city  establish  a  like  depot  in 
another  place  and  dispose  of  its  product  without  a  license.  There 
is  no  intent  discernible  to  discriminate  against  a  citizen  of  another 
state.  All  are  placed  upon  the  same  footing.  If  it  be  said  that  the 
brewer  of  the  city  of  Superior  is  exempted  from  the  license  by  this 
ordinance,  it  is  also  true  that  under  the  law  he  is  not  exempted  if  he 
seeks  to  dispose  of  his  product  in  any  other  place  within  the  state; 
and,  as  is  said  by  the  Supreme  Court  of  the  United  States  in  the 
last  case  cited:  "The  incidental  disadvantage  that  the  foreign  manu- 
facturer is  under  *  *  *  does  not  appear  to  arise  out  of  any  in- 
tention *  *  *  to  make  a  hostile  discrimination  against  foreign 
manufacturers."  It  is  a  disadvantage  shared  in  common  with  every 
brewer  of  the  state  of  Wisconsin  whose  brewery  is  not  established 
within  the  limits  of  the  city  of  Superior.  There  are  doubtless  many 
reasons  which  induce  the  peculiar  character  of  this  legislation;  but 
it  is  not  discriminative  in  the  sense  of  the  constitutional  amendment, 
but  a  legitimate  exercise  of  the  police  power  of  the  state,  authorized 
by  the  charter  of  the  city.  Whether  wise  or  not  is  not  for  us  to  con- 
sider. 

3.  It  is  alleged  that  the  ordinance  is  invalid  in  that  it  contravenes 
the  provision  of  the  Constitution  (article  1,  §  8),  that  Congress  shall 
have  power  to  regulate  commerce  among  the  several  states.  It  was 
held  in  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681,  34  L.  Ed.  128, 
that  the  prohibitory  liquor  law  of  the  state  of  Iowa  was  unconstitu- 
tional in  so  far  as  it  prohibited  the  sale  in  original  packages  of  liquors 
shipped  from  other  states.  But  subsequently  to  that  decision  Con- 
gress enacted  the  "Wilson  Act,"  so  called  (Act  Aug.  8,  1890,  c.  428, 
26  Stat.  313  [U.  S.  Comp.  St.  1901,  p.  3177]),  that  all  liquors  trans- 
ported into  another  state  or  territory,  or  remaining  there  for  use, 
consumption,  sale,  or  storage,  shall  upon  arrival  be  subject  to  the 
operation  and  effect  of  the  laws  of  such  state,  enacted  in  the  exer- 
cise of  its  police  powers,  to  the  same  extent  and  in  the  same  manner 
as  though  such  liquor  had  been  produced  in  such  state,  and  shall 
not  be  exempt  therefrom  by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise.  The  validity  of  this  act  has  been 
sustained  in  Re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct.  865,  35  L.  Ed.  572; 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct.  664,  42  L.  Ed.  1088; 
Vance  v.  Vandercook  Company,  170  U.  S.  438,  445,  18  Sup.  Ct.  674, 
42  L.  Ed.  1 100.  It  is  not  disputed  that,  if  the  ordinance  in  question 
was  enacted  in  the  exercise  of  police  power,  it  would  not  be  in  con- 
flict with  the  interstate  commerce  provision  of  the  Constitution.  But 
it  is  claimed  that  the  ordinance  was  passed,  not  with  a  view  to  regula- 
tion, but  of  revenue.  It  may  be  conceded  that  a  state  or  a  munici- 
pality, exercising  the  sovereignty  of  the  state,  may  not,  under  the 
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guise  of  police  regulation,  exact  a  tax ;  that  if  revenue  only  is  design- 
ed, it  is  not  a  police  regulation.  It  is  doubtless  true  that  the  legisla- 
tion must  have  reference  to  the  supervision,  control,  and  regulation 
of  some  act  or  thing  which  may  in  some  way  injuriously  affect  the 
peace,  good  order,  health,  morality,  or  safety  of  society;  but  we 
are  unable  to  say  that  it  clearly  appears  upon  the  face  of  this  ordi- 
nance that  the  purpose  of  it  was  to  exact  a  tax  and  not  to  impose  a 
license  for  regulation.  The  subject-matter  is  one  peculiarly  within 
the  province  of  state  regulation.  The  abuse  of  the  appetite  is  pro- 
ductive of  such  evil  tending  to  vice  and  immorality  that  the  courts, 
while  zealous  to  protect  the  rights  of  property,  should  be  alike  careful 
not  to  invade  the  province  of  the  lawmaking  power  of  the  state  in 
the  exercise  of  its  police  power  to  regulate  those  things  which  may 
become  potential  to  the  injury  of  society.  It  may  be  that  the  sale  of 
liquor  in  original  packages  does  not  in  itself  require  the  same  strict 
regulation  as  does  the  saloon ;  but  it  is  not  improper  for  a  local  legis- 
lature in  view  of  the  evil  sought  to  be  regulated,  to  impose  upon  the 
wholesale  traffic  such  regulations  as  will  effectually  prevent  the  abuse 
of  the  right  to  sell  at  wholesale  and  to  exercise  the  police  power  to 
that  end.  It  is  not  difficult  for  a  wholesale  dealer  to  sell  at  retail,  and 
the  temptation  so  to  do,  in  view  of  the  character  of  the  business  and 
the  great  profits  arising  therefrom,  is  ever  present.  It  cannot  be  said, 
therefore,  as  we  think,  that  it  was  without  the  exercise  of  police  power 
to  regulate  the  business,  or  to  supervise  the  manner  in  which  the  appel- 
lant sold  its  products  within  the  city.  The  ordinance  bears  a  just 
and  proper  relation  to  the  business  in  question,  and  cannot  be  said  to 
be  a  mere  arbitrary  imposition  of  a  tax.  We  are  not  able  to  see 
that  the  license  imposed  is  so  obviously  excessive  as  to  lead  irresistibly 
to  the  conclusion  that  it  is  exacted  as  a  tax  and  not  as  a  license  for 
regulation  of  the  business.  The  elements  entering  into  the  amount 
of  the  license  fee  are  various,  and  we  are  not  able  to  say  that  the 
charge  was  so  large  and  was  so  unreasonable  as  to  demonstrate  an 
abuse  of  discretion,  and  require  us  to  declare  it  a  tax,  and  not  a 
license.  Western  Union  Telegraph  Company  v.  New  Hope  (decided 
January  5,  1903)  23  Sup.  Ct.  204,  47  L.  Ed.  240. 
The  decree  will  be  affirmed. 


(123  Fed.  359.) 

OHIO  COAL  CO.  v.  WHITOOMB  et  at 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  925. 

L  Cabrierb— Discriminative  Charges— Joint  Use  of  Terminal  Track. 

Along  the  docks  in  a  city  was  a  railroad  track  called  the  "Bay  Front 
Track/'  one  part  owned  by  defendant,  and  connecting  with  its  main 
line,  and  the  other  part  by  another  railroad  company,  and  connected  with 
its  line,  and  connecting  spurs  from  which  reached  the  several  docks. 
By  an  agreement  between  the  two  companies  the  entire  track  was  used 
jointly,  each  maintaining  Its  own  portion.  Held,  that  such  agreement 
made  the  entire  track  a  part  of  defendant's  terminals,  and  that  an  extra 
charge  of  $2  per  car,  made  to  one  shipper  from  a  point  on  the  docks,  in 
addition  to  the  published  schedule  of  rates  from  the  city,  where  no  extra 
charge  was  made  to  any  other  shipper,  was  discriminative. 
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2.  Same— Agreement  to  Pay  Discriminative  Charges— Estoppel. 

An  agreement  by  a  shipper  to  pay  a  discriminative  charge  exacted  by 
a  railroad  company  in  order  to  obtain  service  to  which  it  was  legally  en- 
titled without  such  charge,  and  with  an  express  stipulation  that  it  thereby 
waived  none  of  its  legal  rights,  does  not  estop  it  from  maintaining  a  suit 
to  recover  back  the  sum  so  paid. 

S.  Same— Charge  por  Operating  Private  Bide  Track— Wisconsin  Statute. 
Rev.  St.  Wis.  1898,  f  1802,  which  gives  a  railroad  company,  thereby 
required  to  maintain  and  operate  private  side  tracks  connecting  with 
its  lines,  and  extending  to  elevators,  warehouses,  etc.,  the  right  to  charge 
the  actual  cost  of  maintaining  and  operating  such  track,  to  be  paid 
monthly  by  the  owner,  does  not  justify  a  company  in  making  an  arbi- 
trary charge  per  car  in  addition  to  the  scheduled  rates  for  all  cars  loaded 
on  and  taken  from  such  side  track,  without  any  reference  to  the  actual 
cost  of  maintenance  and  operation  of  the  track. 

4  Railroads— Action  against  Receivers. 

Where,  on  sale  of  a  railroad  in  foreclosure,  the  purchaser  is  required 
by  the  decree  to  pay  all  liabilities  of  the  receivers  remaining  unpaid,  the 
court  retains  jurisdiction  to  determine  such  liabilities  and  enforce  pay- 
ment, and  an  action  may  be  maintained  against  the  receivers  to  establish 
such  a  liability,  although  the  receivership  has  been  terminated,  and  the 
property  turned  over  to  the  purchaser. 
Jenkins,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

The  Ohio  Coal  Company,  plaintiff  in  error,  a  corporation  existing  under  the 
laws  of  the  State  of  Minnesota,  was  at  the  time  of  the  transactions  in  suit, 
a  wholesale  dealer  in  coal,  having  certain  docks  at  Ashland,  Wisconsin.  The 
defendants,  receivers  of  the  Wisconsin  Central  Railroad  Company,  and  the 
Wisconsin  Central  Company,  corporations  existing  under  the  laws  of  the  state 
of  Wisconsin,  were  operating  certain  lines  of  railroad  from  Ashland  through- 
out the  state  of  Wisconsin,  and  into  adjoining  states.  The  action  was  brought 
by  plaintiff  in  error  to  recover  damages  for  unjust  discrimination  and  undue 
preference,  principally  on  account  of  a  certain  charge  of  two  dollars  per  car 
exacted  from  the  coal  company,  in  addition  to  the  published  tariff  rate  from 
Ashland  to  points  of  destination;  such  extra  charge  not  being  asked,  or  re- 
ceived from  other  shippers  from  Ashland. 

The  facts  are  substantially  as  follows:  Along  the  shore  of  Lake  Superior 
In  the  city  of  Ashland,  connected  by  switches  with  nearly  all  the  docks  in 
the  city,  is  a  track  known  as  the  "Bay  Front  track".  Its  westerly  end  is 
connected  with,  and  forms  a  part  of,  the  Chicago,  St  Paul,  Minneapolis  & 
Omaha  Railroad  Company's  railroad.  Its  easterly  end  is  connected  with,  and 
forms  a  part  of,  the  Wisconsin  Central  Railroad  Company's  railroad.  It  is 
used  jointly  by  both  roads  under  an  agreement,  whereby  each  company  is 
granted  the  right  to  run  over  the  track  of  the  other  their  freight  cars, 
empty  or  loaded,  moved  by  their  own  engines,  handled  by  their  own  train 
crew,  under  such  rules  and  regulations  as  are  from  time  to  time  agreed 
upon;  each  company  to  pay  the  other,  for  every  loaded  or  partly  loaded  car 
thus  moved,  the  sum  of  fifty  cents.  Each  company  agreed  at  its  sole  cost, 
to  keep  the  tracks  thus  owned  by  it,  the  joint  use  whereof  is  stipulated,  in 
safe  and  proper  condition;  to  construct  and  maintain  all  necessary  spur  and 
side  tracks  to  the  mills  and  industries  reached  by  this  track;  to  assume  all 
risk  for  persons  or  property  damaged  by  its  own  trains  upon  the  track  of  the 
other;  and  to  share  the  rights  of  joint  use  thus  acquired  with  no  other  trans- 
portation company  entering  the  city  of  Ashland.  The  point  on  the  Bay  Front 
track  that  separated  these  two  portions  of  the  track — one  owned  in  fee  by  the 
Omaha  Company,  and  the  other  by  the  Wisconsin  Central  Company — was  in 
what  was  known  as  block  70,  Vaughn's  Division  of  the  city  of  Ashland. 

f  4.  Suits  by  and  against  receivers  of  federal  courts,  see  note  to  J.  I.  Case 
Plow  Works  v.  Finks,  26  C.  C.  A.  49. 
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The  agreement  thus  made  on  the  12th  of  September,  1885,  continued  down 
to,  and  included  the  transactions  upon  which  the  action  was  brought,  each 
railway  during  that  time  operating  over  the  Bay  Front  track  under  the  agree- 
ment, except  for  a  short  period  when  the  agreement  was  suspended. 

The  only  coal  shippers  tributary  to  this  Bay  Front  track — indeed  the  only 
wholesale  coal  dealers  in  the  city — were  the  Ohio  Company,  occupying  a 
dock  about  three-fourths  of  a  mile  west  of  the  division  point  named,  and 
another  company,  the  tenant  of  the  Wisconsin  Central  Railroad,  occupying  a 
dock  east  of  such  point  Tributary  to  this  track,  however,  both  ways  from 
the  point  named,  were  various  shipping  industries,  such  as  ore,  stone,  salt, 
cement,  building  material,  lumber,  logs,  and  the  like.  All  of  these  docks, 
including  the  docks  of  the  two  coal  companies,  were  connected  with  the  Bay 
Front  track  by  switches  or  spurs.  All  these  industries,  except  the  Ohio  Coal 
Company,  irrespective  of  their  situation  east  or  west  of  the  division  point 
named,  were  served  by  the  roads  without  difference  or  discrimination  in 
either  charges  or  facilities. 

The  shipments  of  coal  from  both  coal  companies  was  largely  to  the  Gogebic 
regions,  and  was  carried  on  principally  in  ore  cars,  containing  ten  tons — ail 
of  the  thirty-seven  hundred  and  eighty-two  cars  constituting  the  subject  mat- 
ter of  this  suit,  except  one  hundred  and  fifty,  being  such  ore  cars.  Though 
no  charge  additional  to  the  published  tariff  (fifty-five  cents  a  ton  to  all  points 
on  the  Iron  Range),  was  made  to  the  other  coal  company,  a  charge  of  two 
dollars  a  car  was  imposed  upon  and  collected  from  the  Ohio  Coal  Company. 
On  protest  of  the  Ohio  Company,  all  service  to  it  was  for  a  time  suspended; 
but  subsequently  negotiations  were  entered  into,  resulting  in  a  restoration  of 
the  service  at  the  extra  charge  of  two  dollars  per  car,  including  the  setting 
in  of  the  cars  upon  the  Ohio  Company's  dock — a  distance  of  about  eighteen 
hundred  feet  from  the  Bay  Front  track — and  the  bringing  of  them  out  to  the 
freight  yard,  to  be  made  up  in  the  trains.  This  arrangement  was  brought 
about  by  the  two  telegrams  following,  the  first  sent  by  the  receiver  to  the  Coal 
Company,  the  second  being  the  coal  company's  reply. 

"Milwaukee,  September  5th,  1896. 
"Ohio  Coal  Co.,  St.  Paul,  Minnesota.  Referring  to  conversation  with  Mr. 
Boyesen  yesterday,  our  people  will,  if  you  desire,  switch  cars  for  you  at  your 
present  dock,  at  two  dollars  per  car.  No  charge  for  empties.  Subject  to  de- 
murrage charge  in  case  of  delay  and  subject  further  to  be  determined  at  our 
pleasure,  all  without  prejudice  to  existing  relations  of  parties. 

(Signed)  Howard  Morris." 

"St  Paul,  9-6,  1896. 
Howard  Morris,  Milwaukee,  Wis. 

Proposition  in  your  telegram  satisfactory  with  the  further  understanding 
that  in  making  such  payments  for  switching  service  we  waive  none  of  our 
legal  rights.    When  can  we  expect  service? 

(Signed)  Ohio  Coal  Co. 

J.  E.  McWilliams, 

Vice-President" 

Previous  to  this,  the  Ohio  Coal  Company  had  intervened  in  the  receivership 
suit  in  the  Eastern  District  of  Wisconsin  to  obtain  an  order  to  restore  service 
by  the  receivers,  but  after  the  arrangement  above  set  forth,  its  petition  was 
not  further  prosecuted. 

Before  the  trial  in  the  Circuit  Court,  the  action  was  dismissed  against  the 
defendants  as  receivers  of  the  Wisconsin  Central  Company,  leaving  them  in 
as  receivers  of  the  Wisconsin  Central  Railroad  Company,  and  at  the  conclu- 
sion of  the  evidence,  a  verdict  was  entered  by  direction  of  the  court,  in  favor 
of  the  defendants.  From  the  judgment  entered  on  this  verdict,  the  writ  of 
error  is  prosecuted. 

The  further  facts  are  stated  in  the  opinion  of  the  court 

P.  J.  McLaughlin  and  A.  E.  Boyesen,  for  plaintiff  in  error. 
Wm.  F.  Vilas,  for  defendants  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 


Digitized  by  VjOOQ  IC 


490  59  C.  C.  A.  REPORTS. 

GROSSCUP,  Circuit  Judge,  after  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  Court. 

The  agreement  of  September  12,  1885,  under  which  the  Wisconsin 
Central  Railroad  Company,  and  its  receivers,  operated  their  road  in 
the  city  of  Ashland,  made  in  our  opinion  the  Bay  Front  track  an  in- 
tegral part  of  the  Wisconsin  Central's  terminals.  True,  the  Wiscon- 
sin Central  had  no  title  in  fee  to  the  roadbed  west  of  the  division  point 
named.  But  the  grant  under  the  agreement  was,  for  the  purposes 
of  a  terminal,  as  complete  as  if  it  were  in  fee  simple,  or  leasehold. 
The  limitation  on  the  grant  was  important  as  between  the  railroads 
individually,  but,  as  between  the  railroads  collectively  and  the  public, 
the  agreement  simply  gave  to  the  roads  more  extended  terminal  facili- 
ties. The  published  tariffs  from  Ashland  to  outside  points  must  be 
held — at  least  in  the  absence  of  a  tariff  differential  applicable  alike  to 
all — to  have  included  transportation  over  this,  as  over  other  parts,  of 
the  road's  lines. 

Starting  from  this  premise,  then,  the  inquiry  arises :  Was  the  extra 
charge  of  two  dollars  a  car,  upon  the  shipments  made  by  the  Ohio 
Company,  and  upon  no  other,  discriminative?  Its  justification  as 
non-discriminative  is  placed  principally  upon  three  grounds :  (a}  that 
all  things  considered,  two  dollars  was  but  a  fair  differential;  (b)  that 
it  was  a  charge  agreed  upon  by  the  Ohio  Company  and  cannot  there- 
fore be  the  subject  of  complaint  now :  and  (c)  that  it  may  be  regarded 
as  an  agreed  charge  under  the  Wisconsin  statute  permitting  the  rail- 
road company  to  charge  the  actual  expenses  of  operating  and  main- 
taining a  switch  or  spur  track  to  a  tributary  industry. 

None  of  these  reasons  is  convincing.  When  it  is  borne  in  mind  that 
the  Bay  Front  track  was  a  part  of  the  Wisconsin  Central's  terminals, 
and  that  no  charges  other  than  the  schedule  tariff  rates  were  imposed 
upon  shipments  from  industries  along  that  terminal,  other  than  the 
Ohio  Company's  shipments,  it  becomes  manifest  that,  barring  any 
charge  permissible  under  the  Wisconsin  statute  referred  to,  the  extra 
charge  to  the  Ohio  Company  is  discriminative.  The  aspect  of  the 
question  raised  by  the  Wisconsin  statute  will  be  referred  to  hereafter. 

Nor  can  the  right  to  make  such  charge  be  maintained  as  a  special 
rate  agreed  upon  between  the  parties.  The  correspondence  out  of 
which  it  rose,  clearly  reserved  to  the  Ohio  Company  the  right  to 
challenge  its  legality.  There  was  no  agreement  that  the  charge  was 
legal,  and  no  agreement  that  its  supposed  illegality  should  not  be 
tested.  The  gist  of  the  agreement — as  evidenced  in  the  telegrams — is 
that  if  the  receivers  would  restore  the  service,  the  Ohio  Company 
would  pay,  as  the  cars  were  served,  the  extra  charge ;  but  subject  to 
its  right  to  recover  this  portion  back  in  any  proper  legal  proceeding; 
and  the  action  under  review  is  such  proceeding. 

But  had  there  been  an  agreed  special  charge,  without  reservation 
of  right  to  question  its  legality,  it  is  doubtful  if  such  agreement  would 
stand  as  a  bar  to  an  action,  where,  as  in  the  case  under  review,  it 
clearly  appeared  that  the  agreement  was  entered  into  by  the  Ohio 
Company  solely  to  escape  being  left  without  service  at  all.  Common 
carriers/bound  by  the  law  to  serve  all  without  discrimination,  may  not 
hold  shippers  to  agreements  exacted  under  the  alternative  of  destruc- 
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tion  of  their  business.  The  carriers  having  no  right,  other  than  that 
of  physical  might,  to  extort  such  an  agreement,  the  agreement  itself 
partakes  of  the  character  of  an  agreement  made  under  duress. 

Nor  can  the  extra  charge  be  justified,  in  our  judgment,  under  the 
Wisconsin  statute.    The  statute  in  question  is  as  follows : 

"The  owner  of  any  elevator,  warehouse,  mill,  lumber,  coal  or  wood  yard 
within  the  yard  limits  of  any  station  or  terminus  of  any  railroad  may,  at  his 
own  expense,  construct  a  railroad  track  from  such  elevator,  warehouse,  mill 
or  yard  to  such  railroad  and  connect  with  the  same  by  a  switch  at  a  point 
within  the  yard  limits  of  such  station  or  terminus,  and  the  railroad  corpora- 
tion shall  allow  such  connection.  Such  side  track  and  switch  shall  at  all 
times  be  under  the  control  and  management  of  and  be  kept  in  repair  and 
operated  for  the  benefit  of  such  owner  or  his  assigns  by  such  corporation; 
but  the  actual  cost  of  so  maintaining  and  operating  the  same  shall  be  paid 
monthly  by  the  owner  thereof;  and  in  case  of  his  neglect  to  so  pay  the  same 
upon  demand  the  obligation  of  this  section  upon  any  such  corporation  shall 
cease  until  such  payment  be  made  in  full/'    Section  1802,  Rev.  St  1898. 

The  statute,  it  is  seen,  requires  monthly  statements ;  no  such  state- 
ments were  made  to  the  Ohio  Company.  The  statute  limits  the 
charge  to  actual  expenses ;  no  pretense  is  made  that  the  operation  of 
the  spur  line,  from  the  Bay  Front  track  to  the  Ohio  Company's  dock, 
cost  two  dollars  per  car.  Nor  was  there  an  agreement  that  the  charge 
should  be  accepted  in  lieu  of  the  actual  expenses  contemplated.  It  was 
never  so  claimed  by  the  receivers,  or  so  understood  by  the  shipper. 
The  whole  contention  is  a  manifest  after  thought,  brought  forward 
now  to  cover  what,  at  the  time,  was  unthought  of  between  the  parties. 

The  fact  that  the  action  was  not  brought  until  after  the  receivership 
had  been  terminated,  and  the  property  turned  over  to  the  owners 
pursuant  to  the  final  decree,  does  not  in  our  view  of  the  law,  bar  this 
action.  The  decree  in  the  receivership  suit  provided  that  the  pur- 
chaser, at  the  receivership  sale,  should  satisfy  and  discharge  any 
unpaid  indebtedness  and  liability  of  the  receivers  which  had  been  in- 
curred in  the  management  and  operation  of  the  mortgaged  premises, 
on  or  after  September  27th,  1893 ;  and  jurisdiction  to  carry  out  that 
part  of  the  decree  was  reserved  in  the  court.  To  that  extent  the  re- 
ceivership case  is  still  pending.  The  purpose  of  the  action  under  re- 
view is  to  ascertain  and  liquidate  the  claim  of  the  Ohio  Company,  if 
it  have  any,  against  the  receivers ;  upon  such  liquidation  application 
can  be  made  in  the  original  receivership  suit  for  such  proceeding  as 
shall  carry  the  claim  to  execution.  There  need  be  no  conflict  of 
tribunals. 

The  view  of  the  case,  thus  taken,  makes  it  unnecessary  to  review 
any  of  the  assignments  of  error  except  that  taken  to  the  direction 
of  the  court  that  brought  about  the  verdict.  That  direction,  on  the 
facts  before  us,  was  erroneous ;  and  for  such  error  the  judgment  be- 
low is  reversed,  with  instructions  to  grant  a  new  trial. 

JENKINS,  Circuit  Judge  (dissenting).  A  common  carrier  is  not 
under  obligation  to  carry,  except  on  its  own  line  (Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  v.  Denver  &  New  Orleans  Railroad 
Company,  no  U.  S.  667,  4  Sup.  Ct.  185,  28  L.  Ed.  291);  but,  con- 
tracting to  go  beyond,  the  carrier  may  not  unjustly  discriminate  be- 
tween shippers  upon  the  line  beyond.     But  what  is  unjust  discrimina- 
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tion  ?  At  common  law  the  obligation  of  the  carrier  is  to  exact  only 
a  reasonable  compensation  for  the  service,  and  as  to  the  receipt 
and  transportation  of  goods  the  carrier  must,  where  the  conditions 
and  circumstances  are  identical,  treat  all  shippers  alike.  It  was 
doubted,  however,  if  the  carrier  was  bound  to  make  a  like  charge  to 
all  for  the  like  service.  Statutory  provisions,  both  in  England  and 
in  this  country,  have  pronounced  against  the  giving  of  undue  or  un- 
reasonable preference,  and  the  situation  under  the  English  statutes 
and  the  interstate  commerce  act  in  this  country  is  thus  summed  up 
by  the  Supreme  Court : 

"In  short,  the  substance  of  all  these  decisions  Is  that  railway  companies 
are  only  bound  to  give  the  same  terms  to  all  persons  alike,  under  the  same 
conditions  and  circumstances,  and  that  any  fact  which  produces  an  inequality 
of  condition  and  a  change  of  circumstances  justifies  an  inequality  of  charge." 
Interstate  Commerce  Commission  v.  Baltimore  &  Ohio  Railroad  Company,  145 
U.  S.  263,  283,  284,  12  Sup.  Ct  849,  36  L.  Ed.  699. 

The  court  also  cited  approvingly  from  the  opinion  of  Judge  Jack- 
son in  the  court  below  ([C.  C]  43  Fed.  49),  as  follows : 

"To  come  within  the  inhibition  of  said  section  [the  interstate  commerce 
act]  the  differences  must  be  made  under  like  conditions;  that  is,  there  must 
be  contemporaneous  service  in  the  transportation  of  like  kinds  of  traffic,  under 
substantially  the  same  circumstances  and  conditions;"  and  remarked,  "It  is 
not  all  discriminations  or  preferences  that  fall  within  the  inhibition  of  the 
statute — only  such  as  are  unjust  or  unreasonable." 

See,  also,  Texas  &  Pacific  Railway  Company  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  16  Sup.  Ct.  666,  40  L.  Ed.  940. 
In  Western  Union  Telegraph  Company  v.  Call  Publishing  Company, 
181  U.  S.  92,  21  Sup.  Ct.  561,  45  L.  Ed.  765,  the  court  ruled  that 
where  there  is  a  dissimilarity  in  the  service  a  difference  in  charge  is 
proper,  and  no  recovery  can  be  had,  unless  it  is  shown  not  merely 
that  there  is  a  difference  in  the  charges,  but  that  the  difference  is  so 
great  as,  under  dissimilar  conditions  of  service,  to  show  an  unjust 
discrimination,  and  the  recovery  must  be  limited  to  the  amount  of 
the  unreasonable  discrimination,  the  court  remarking  (page  100,  181 
U.  S.,  page  564,  21  Sup.  Ct.,  45  L.  Ed.  765) : 

"All  individuals  have  equal  rights,  both  in  respect  to  service  and  charges. 
Of  course,  such  equality  of  right  does  not  prevent  differences  in  the  modes 
and  kinds  of  service  and  different  charges  based  thereon.  There  is  no  cast- 
iron  line  of  uniformity  which  prevents  a  charge  from  being  above  or  below 
a  particular  sum,  or  requires  that  the  service  shall  be  exactly  along  the  same 
line.  But  that  principle  of  equality  does  forbid  any  difference  in  charge 
which  is  not  based  upon  difference  in  service,  and  even  when  based  upon 
difference  of  service  must  have  some  reasonable  relation  to  the  amount  of 
difference,  and  cannot  be  so  great  as  to  produce  an  unjust  discrimination." 

There  can  be  no  undue  preference  when  the  conditions  constitute 
an  inequality  rendering  the  discrimination  just,  nor  can  there  be  the 
like  service  under  the  statute  when  the  circumstances  and  conditions 
are  not  alike. 

The  action  here  was  originally  brought  to  recover  triple  damages 
under  the  Wisconsin  statute  (Sanb.  &  B.  Ann.  St.  Wis.  §  1798), 
which  prohibits  preference  "for  a  like  service,"  and  forbids  an  unrea- 
sonable price,  and  permits  the  person  aggrieved  to  recover  for  un- 
just discrimination  three  times  the  actual  damage  sustained.    The 
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unjust  discrimination  alleged  is  (i)  the  charge  of  $2  per  car  when, 
without  charge,  the  defendants  rendered  like  service  to  its  competitor, 
the  tenant  of  the  commercial  dock ;  (2)  without  charge  they  rendered 
like  service  to  certain  lumber  companies  and  other  industries  situated 
upon  the  same  or  adjacent  docks  upon  the  Omaha  branch.  The 
complaint  was  amended  so  that  there  might  be  recovery,  either  un- 
der or  independently  of  the  statute,  of  the  amount  of  alleged  excessive 
charges.  The  two  branches  of  the  complaint  should  be  considered 
separately  to  ascertain  the  precise  circumstances  which  govern  each 
— to  ascertain  with  respect  to  the  first  whether,  in  the  language  of 
the  statute,  there  was  a  "like  service,"  and  with  respect  to  the  second 
whether  the  charge  made  was  unreasonable. 

Was  the  service  to  the  tenant  of  the  commercial  dock  a  like  serv- 
ice to  that  rendered  the  plaintiff?  That  was  on  the  line  of  and  di- 
rectly connected  with  the  Wisconsin  Central  Railroad  by  a  spur  track 
owned  and  controlled  by  that  company.  The  plaintiff  was  located 
2,000  feet  or  more  to  the  west,  its  plant  being  connected  with  the 
Omaha  track  by  a  spur  track  owned  by  the  proprietor  of  the  dock, 
running  north  some  2,300  or  2,400  feet.  The  service  required  trans- 
portation beyond  the  line  of  the  road,  over  the  line  of  the  Omaha 
road,  and  over  the  private  spur  track,  necessitating  the  movement 
of  an  engine  nearly  six  miles  to  place  empty  cars  in  position  to  receive 
a  load  and  to  haul  the  cars  to  the  track  of  the  defendant,  the  additional 
transportation  of  the  cars,  and,  in  addition,  the  payment  to  the  Omaha 
Company  of  50  cents  a  car  for  each  loaded  car.  That  surely  ought 
not  to  be  held  to  be  a  like  service  to  that  rendered  to  the  tenant  of 
a  dock  located  upon  the  line  of  the  Wisconsin  Central.  The  condi- 
tions were  different.  Indeed,  to  require  the  rendering  of  the  serv- 
ice for  the  same  compensation  would  be,  in  my  judgment,  to  com- 
pel the  Wisconsin  Central  to  discriminate  against  its  own  tenant  and 
against  its  own  property.  The  service  to  the  plaintiff  was  rendered 
at  an  actual  additional  outlay  paid  to  the  Omaha  Company  of  $1,- 
886.00  in  addition  to  the  cost  of  a  longer  haul.  I  think  the  receivers 
were  entitled  to  exact  a  reasonable  compensation  for  the  additional 
traffic  (Walker  v.  Keenan,  73  Fed.  755,  19  C.  C.  A.  668;  Interstate 
Commerce  Commission  v.  Chicago,  Burlington  and  Quincy  Railroad 
Company,  186  U.  S.  320,  22  Sup.  Ct.  824,  46  L,.  Ed.  1182);  and 
that  under  the  circumstances  there  can  be  no  claim  for  unjust  dis- 
crimination. There  is  no  evidence  in  this  record,  as  I  read  it,  tend- 
ing to  show  as  matter  of  fact  that  the  charge  of  $2.00  per  car  was 
unreasonable.  The  price  was  the  regular  switching  charge  at  Ash- 
land, which  one  railway  company  exacted  of  another,  and  which  the 
plaintiff  was  required  to  pay  and  did  pay  when  it  shipped  over  the 
Chicago  &  Northwestern  Railway.  The  charge  included  the  50 
cents  per  car  which  the  Wisconsin  Central  Railroad  paid  to  the  Omaha 
road.  The  burden  was  upon  the  plaintiff  to  show  that  the  additional 
sum  was  an  unreasonable  switching  charge.  Failing  any  such  proof 
in  this  record,  it  is  difficult  to  understand  that  the  trial  court  could 
have  ruled  otherwise  than  it  did  upon  this  branch  of  the  case. 

With  respect  to  the  other  branch,  it  cannot  be  said  that  there  is 
just  ground  for  the  charge  of  discrimination.     It  is  true  that  granting 
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use  of  like  tracks  to  some  shippers  and  denying  the  use  of  them  to 
others,  the  circumstances  and  conditions  being  substantially  similar, 
constitutes  unjust  discrimination.  But  the  other  tenants  of  the  docks, 
which  were  in  part  occupied  by  the  plaintiff,  were  not  in  the  same 
business,  but  dealt  in  lumber,  lime,  salt,  cement,  and  like  products. 
These  products  were  a  different  class  of  goods  from  coal,  paid  higher 
rates  of  transportation,  and  with  respect  to  them  there  was  keener 
competition.  The  tariff  freight  on  lumber  was  16  cents  per  hun- 
dred pounds,  on  salt  6]/z  cents  per  hundred  pounds,  on  cement  6% 
cents,  on  lime  18  cents,  on  sewer-pipe  5  cents,  while  the  freight  on 
coal  was  50  cents  per  gross  ton.  There  was  upon  these  docks  no 
other  dealer  in  coal.  That  the  receivers  made  no  switching  charge 
to  these  other  industries  cannot  avail  the  plaintiffj  for,  in  view  of  the 
character  of  the  freight  and  the  competition  with  other  roads,  it 
could  properly  waive  the  charge  without  the  imputation  of  discrimina- 
tion against  the  plaintiff.  There  was  therefore  no  discrimination  un- 
der the  statute,  so  that  the  only  question  remaining  is  whether  the 
charge  was  reasonable  or  unreasonable.  In  so  far  as  it  was  unrea- 
sonable, the  plaintiff  could,  probably,  under  the  statute  which  it  in- 
voked, recover  to  the  extent  that  it  was  unreasonable,  and,  the  proof 
therein  failing,  I  think  the  trial  court  was  correct  in  directing  a  ver- 
dict. 


(123  Fed.  366.) 

BRUCE  et  ux.  v.  MURRAY. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  4,  1003.) 

No.  857. 

1.  Uniting  Causes  of  Action— District  Court  op  Alaska. 

Act  Cong.  June  6,  1900,  c.  786,  31  Stat  321,  relative  to  the  government 
of  Alaska,  in  title  1,  §  4,  31  Stat  322,  provides  there  shall  be  a  court  of 
general  jurisdiction  in  civil,  criminal,  equity,  and  admiralty  cases.  Title 
2,  §  699,  31  Stat  443,  provides  that  the  district  court  is  a  court  of  general 
jurisdiction,  civil  and  criminal,  and  also  that  it  shall  have  admiralty 
jurisdiction.  Title  2,  $  1,  31  Stat.  333,  provides  that  the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits,  is  abolished,  and  there  shall  be  but  one  form  of  action  for  the 
enforcement  of  private  rights  and  the  redress  and  prevention  of  private 
wrongs,  which  is  denominated  a  "civil  action."  Title  2,  §  84,  31  Stat 
345,  provides  that  plaintiff  may  unite  several  causes  of  action,  where 
they  all  arise  out  of  certain  causes  of  action,  classified  under  seven  heads. 
Title  2,  $  369,  31  Stat  394,  provides  that  plaintiff  in  an  action  of  an 
equitable  nature  may  unite  several  causes  of  action,  when  they  all  arise 
out  of  certain  causes  of  action  classified  under  six  heads,  and  both  of 
said  sections  provide  that  the  causes  of  action  so  united  must  all  belong 
to  one  of  these  classes.  Held,  that  a  cause  of  action  at  law  cannot  be 
united  with  a  cause  of  action  in  equity,  or  either  with  one  in  admiralty, 
so  that  it  is  improper  to  unite  a  cause  of  action  for  foreclosure  of  a 
mortgage  on  a  vessel  with  one  to  enforce  liens  for  wages  of  seamen 
against  the  vessel. 

2.  Admiralty— Seizure  of  Res. 

The  admiralty  court  has  no  jurisdiction  to  enforce  liens  for  wages 
against  a  vessel,  unless  there  is  an  actual  seizure  and  control  of  it  by  the 
marshal. 
8.  Maritime  Liens— Wages  of  Master. 

The  master  of  a  vessel  has  no  lien  for  wages. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

This  action  was  brought  by  Mary  B.  Murray,  on  July  22,  1901,  in  the  Dis- 
trict Court  of  Alaska,  Second  Division,  against  Miner  Bruce  and  Julia  M. 
Bruce,  to  foreclose  a  chattel  mortgage  given  by  the  defendants  upon  the 
river  steamer  Fortune  Hunter  as  security  for  the  joint  and  several  promis- 
sory notes  of  the  defendants  in  the  sum  of  $750,  executed  January  5,  1901, 
and  payable  July  1,  1901.  Upon  this  complaint  a  summons  was  issued,  di- 
rected to  Miner  Bruce  and  Julia  M.  Bruce,  his  wife,  requiring  them  to  ap- 
pear in  the  United  States  District  Court,  District  of  Alaska,  Second  Division, 
at  Nome,  within  30  days  after  service  of  summons,  exclusive  of  the  day  of 
service,  and  defend  the  action;  and  it  was  stated  in  the  summons  that  in 
case  of  failure  to  do  so  judgment  would  be  rendered  against  them  according 
to  the  demand  of  the  complaint.  It  appears  from  the  return  of  the  United 
States  marshal  that  this  summons  was  served  upon  the  defendants  per- 
sonally on  the  22d  day  of  July,  1901.  ft  appears  from  the  copy  of  the  mort- 
gage attached  to  the  complaint  that  at  the  time  of  its  execution  the  steamer 
was  in  and  upon  the  waters  of  Fish  river,  Alaska,  and  among  other  conditions 
contained  in  the  mortgage  it  was  provided  that  the  mortgagors  should  have 
the  possession  of  the  steamer  and  the  use  of  the  same  upon  the  waters  of 
Fish  river  and  its  tributaries  and  Golofnin  Bay,  and  that  they  should  not 
remove  the  same  from  or  out  of  the  waters  of  Fish  river,  or  allow  the  same 
to  be  in  or  upon  the  waters  of  Bering  Sea,  until  the  debt  should  be  fully 
paid  and  canceled. 

On  August  1,  1901,  after  the  service  of  summons  upon  the  defendants,  but 
before  they  had  answered  the  plaintiff's  complaint,  the  latter  filed  an 
amended  complaint,  alleging  that  contrary  to  the  covenants  of  the  mortgage, 
and  neglectful  of  their  duty  in  that  regard,  the  defendants  had  subjected  the 
mortgaged  property  to  great  danger  in  taking  it  out  of  the  waters  of  Fish 
river,  and  bringing  it  into  the  waters  of  Bering  Sea,  to  the  mouth  of  Snake 
river,  at  the  city  of  Nome,  Alaska,  where  the  plaintiff  found  the  vessel  in 
charge  of  John  W.  Morgan  as  captain,  Joseph  Hendrich  as  engineer,  and 
W.  6.  Woodworth  as  fireman,  each  of  whom  claimed  to  have  a  claim  and 
lien  for  wages  against  the  mortgaged  property,  said  claims  and  each  of  them 
accruing  subsequent  to  the  making  and  recording  of  the  plaintiff's  mortgage, 
and  while  the  mortgaged  property  was  in  the  possession  of  the  same  and 
operated  by  said  Miner  Bruce  during  the  open  season  of  navigation  on  said 
Fish  river,  and  up  to  the  30th  day  of  July,  1901,  which  labor  and  work,  it 
was  alleged,  had  been  done  by  the  said  several  parties  on  the  said  boat  in 
running  and  operating  the  same,  and  was  all  done  and  performed  at  the 
instance  and  request  of  the  said  Miner  Bruce.  It  was  alleged  that  the 
amount  due  John  Morgan  as  captain  was  the  sum  of  $438.18,  the  amount 
due  Joseph  Hendrich  as  engineer  was  the  sum  of  $569.15,  and  the  amount  due 
W.  G.  Woodworth  as  fireman  was  the  sum  of  $201.75,  and  that  all  of  these 
claims  had  been  assigned  to  the  plaintiff  by  the  several  claimants.  The 
amended  complaint  further  alleged  that  the  mortgaged  property  furnished 
scant  security  for  the  plaintiff's  mortgage  and  the  labor  claims  upon  it,  and 
that  if  the  earning  capacity  of  the  boat  was  not  employed  during  the  then 
present  open  season,  in  order  to  reduce  the  indebtedness,  the  plaintiff  would 
be  in  great  danger  of  losing  her  claim,  and  would  be  wholly  remediless  to 
collect  the  same  by  reason  of  the  insolvency  of  the  defendants.  Wherefore 
plaintiff  demanded  that  an  account  be  taken  of  the  plaintiffs  claims  against 
the  defendants  and  the  property,  and  that  plaintiff  have  judgment  therefor, 
and  that  the  mortgage  be  foreclosed,  and  after  the  sale  of  the  vessel  the  de- 
fendants' equity  of  redemption  be  forever  barred  and  foreclosed,  and  that  an 
order  be  granted  requiring  the  defendants  to  turn  over  the  property  to  the 
plaintiff  upon  the  giving  of  a  bond  in  the  sum  of  $3,500. 

On  October  3,  1901,  plaintiff  filed  a  second  amended  complaint,  setting  up 
four  separate  causes  of  action— the  first  being  the  foreclosure  of  the  mortgage 
lien;  the  second  alleging  the  employment  of  Morgan  by  the  defendants  as 
captain,  and  stating  that  an  accounting  had  been  had  between  the  de- 
fendant Miner  Bruce  and  said  Morgan,  and  the  amount  found  due  for  wages; 
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the  third  alleging  the  employment  by  the  defendants  of  Woodworth  In  the 
capacity  of  fireman,  and  stating  that  an  accounting  had  been  had  between 
Miner  Bruce  and  the  said  Woodworth,  and  the  amount  found  due  for  wages; 
the  fourth  alleging  the  employment  by  the  defendants  of  Hendrich  as  en- 
gineer, and  the  amount  found  due  him.  In  each  of  the  three  causes  of  action 
for  claims  for  wages,  it  was  alleged  that  the  account  had  been  assigned  to 
the  plaintitT. 

On  November  18,  1901,  the  plaintiff  filed  a  third  amended  complaint,  in 
which  the  matters  set  forth  in  the  second  amended  complaint  were  again 
charged  in  four  separate  causes  of  action,  but  alleging  that  the  party  whose 
wages  were  the  subject  of  each  cause  of  action  had  been  employed  by  the 
defendant  Miner  Bruce,  acting  as  the  owner  of  the  vessel.  There  was  also 
an  averment  in  each  cause  of  action  that  the  claim  had  been  assigned  to 
plaintiff,  and  had  not  been  paid.  No  monition,  order  of  attachment  or 
seizure,  or  other  notice,  appears  to  have  been  issued  by  the  court  upon  any 
of  the  amended  complaints,  or  upon  the  new  causes  of  action  therein  con- 
tained. 

The  defendants  demurred  to  the  third  amended  complaint  on  the*  ground 
of  improper  joinder  of  causes  of  action,  and  alleged  that  there  was  a  defect 
of  parties  defendant,  that  there  was  no  jurisdiction  in  the  trial  court,  the 
contract  sued  on  being  maritime,  and  cognizable  only  in  admiralty,  and  de- 
murred upon  the  general  ground  of  insufficiency  of  cause  of  action.  The 
court  overruled  this  demurrer,  and,  upon  the  defendants  refusing  to  plead 
further,  entered  a  default  judgment  in  favor  of  the  plaintiff.  The  decree 
entered  upon  this  default  found  that  there  was  due  upon  said  note  and 
mortgage  the  sum  of  $750,  together  with  interest  at  the  rate  of  8  per  cent, 
per  annum  from  the  1st  day  of  July,  1901,  and  that  the  defendants  Miner 
Bruce  and  Julia  M.  Bruce  were  liable  to  the  plaintiff  therefor,  and  that  the 
plaintiff  was  entitled  to  have  the  mortgage  foreclosed  and  the  mortgaged 
property  sold  to  pay  the  same,  as  prayed  for  in  the  complaint  The  decree 
also  found  the  amount  due  Morgan  as  captain,  Hendrich  as  engineer,  and 
Woodworth  as  fireman,  as  alleged  in  the  third  amended  complaint;  that  said 
several  claims  against  Miner  Bruce  had  been  assigned  to  plaintiff,  who  was 
the  owner  thereof  and  subrogated  to  the  rights  of  the  claimants;  that  there 
was  then  due  from  the  said  Miner  Bruce  to  the  plaintiff,  on  account  of  said 
several  assignments,  the  sum  of  $1,209.08,  together  with  interest  at  the  rate 
of  8  per  cent,  per  annum  from  the  30th  day  of  July,  1901;  and  that  the  said 
Miner  Bruce  was  liable  therefor,  together  with  the  amount  due  upon  the  said 
note  and  mortgage,  and  also  the  said  mortgaged  property.  Wherefore  it  was 
ordered  and  decreed  that  the  plaintiff  have  and  recover  from  the  defendant 
Julia  M.  Bruce  the  sum  of  $750,  together  with  interest  at  the  rate  of  8  per 
cent  per  annum  from  the  1st  day  of  July,  1901;  that  the  plaintiff  have  and 
recover  from  the  defendant  Miner  Bruce  the  said  sum  of  $750,  together  with 
interest  thereon  at  the  rate  of  8  per  cent  per  annum  from  the  1st  day  of 
July,  1901,  and  the  further  sum  from  the  said  Miner  Bruce  of  $1,209.08,  to- 
gether with  interest  thereon  at  the  rate  of  8  per  cent  per  annum  from  the 
30th  day  of  July,  1901;  that  the  said  mortgage  of  the  plaintiff  be  foreclosed, 
and  the  said  mortgaged  property  be  sold  to  satisfy  the  same,  and  the  whole 
amount  of  said  claims,  and  that  an  execution  issue  therefor  against  the 
steamer  Fortune  Hunter,  her  engines,  furniture,  and  apparel,  and  that  the 
said  steamer,  her  engines,  furniture,  and  apparel,  be  sold  at  public  auction 
by  the  marshal,  upon  due  and  public  notice  of  the  time  and  place  of  sale, 
for  cash,  to  the  highest  and  best  bidder;  that  plaintiff  have  the  right  to  pur- 
chase at  said  sale;  and  that  the  moneys  arising  therefrom  be  brought  into 
court,  to  be  applied  first  to  the  payment  of  the  costs  in  said  cause,  and  the 
balance  thereof,  or  so  much  as  might  be  necessary,  to  pay  the  said  plaintiff's 
claims. 

A.  Rawson,  for  appellants. 
Francis  McNulty,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  is  assigned  as  error  that  several  causes  of  action  were  improperly 
united,  that  there  was  a  defect  of  parties  defendant  in  said  third 
amended  complaint,  and  that  the  court  erred  in  entering  a  decree  and 
judgment  against  the  defendant  Miner  Bruce  in  the  second,  third,  and 
fourth  causes  of  action,  and  directing  the  marshal  to  sell  the  steamer 
Fortune  Hunter  for  the  payment  of  said  judgment. 

The  act  of  Congress  entitled  "An  act  making  further  provision  for 
a  civil  government  for  Alaska,  and  for  other  purposes"  (Act  June  6, 
1901,  c.  786,  31  Stat.  321),  provides  in  section  4,  tit.  1,  31  Stat.  322, 
that  "there  shall  be  a  court  of  general  jurisdiction  in  civil,  criminal, 
equity,  and  admiralty  cases."  In  section  699,  tit.  2,  31  Stat.  443,  it 
is  provided  that  the  District  Court  is  a  court  of  general  jurisdiction, 
civil  and  criminal,  and  also  that  it  shall  have  admiralty  jurisdiction. 
In  section  1,  tit.  2,  31  Stat.  333,  it  is  provided  that  "the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits,  is  abolished,  and  there  shall  be  but  one  form  of 
action  for  the  enforcement  and  protection  of  private  rights,  and  the 
redress  and  prevention  of  private  wrongs,  which  is  denominated  a 
civil  action."  The  uniting  of  proceedings  for  the  foreclosure  of  a 
mortgage  with  causes  of  action  to  enforce  liens  for  wages  against  the 
vessel  appears  to  have  been  based  upon  the  theory  that  all  these  causes 
of  action  arose  out  of  contracts,  and  the  remedy  for  defaults  in  the 
performance  of  such  contracts  were  proceedings  in  rem  against  the 
vessel,  enforceable  in  one  form  of  civil  action  in  the  District  Court ; 
that  court  having  jurisdiction  under  the  statute  in  civil,  equity,  and 
admiralty  cases. 

But  this  statute  does  not  mean  that  actions  arising  in  these  several 
branches  of  general  jurisdiction  may  be  joined  in  one  complaint. 
This  is  clearly  indicated  by  other  provisions  of  this  same  statute.  In 
section  84  of  title  2,  31  Stat.  345,  under  the  chapter  title,  "Of  the 
General  Rules  of  Pleading,"  it  is  provided  that  "the  plaintiff  may 
unite  several  causes  of  action  in  the  same  complaint  when  they  all 
arise  out  of"  certain  causes  of  action  classified  under  seven  different 
heads ;  "but  the  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action,  and  not 
require  different  places  of  trial,  and  must  be  separately  stated."  In. 
section  369  of  the  same  title,  31  Stat.  394,  under  the  chapter  heading, 
"General  Provisions  Relating  to  Actions  of  an  Equitable  Nature,"  it 
is  provided  that  "the  plaintiff  in  an  action  of  an  equitable  nature  may 
unite  several  causes  of  action  in  the  same  complaint,  where  they  all 
arise  out  of"  certain  causes  of  action  classified  under  six  different 
heads ;  "but  the  causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  and  must  affect  all  the  parties  to  the  action  and  not  re- 
quire different  places  of  trial,  and  shall  be  separately  stated." 

Under  these  two  sections  a  cause  of  action  of  an  equitable  nature 
cannot  be  united  with  an  action  at  law,  and,  where  separate  causes  of 
action  belong  to  different  classes  of  either  jurisdiction,  they  cannot  be 
united  in  one  complaint.  The  admiralty  jurisdiction  of  the  court  is 
also  a  separate  and  distinct  general  jurisdiction,  in  which  the  practice 
69  C.C.A.— 32 
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and  proceedings  under  section  917  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  p.  684]  are  regulated  by  rules 
prescribed  by  the  Supreme  Court  of  the  United  States.  This  jurisdic- 
tion of  the  District  Court  of  Alaska  in  admiralty  is  the  same  as  that 
vested  in  the  federal  district  courts.  In  re  Cooper,  143  U.  S.  471, 
12  Sup.  Ct.  453,  36  L.  Ed.  232.  See,  also,  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  7  L.  Ed.  242,  and  City  of  Panama,  101  U.  S.  453, 
461,  25  L.  Ed.  1061.  Each  of  these  separate  jurisdictions  has  its  own 
system  of  legal  principles,  and  its  own  practice  or  course  of  procedure, 
so  that  a  suit  at  law,  a  suit  in  equity,  and  a  suit  in  admiralty  can  hardly 
be  said  to  resemble  each  other.  Benedict's  Admiralty  (3d  Ed.)  §  201. 
And,  while  the  same  substantial  claim  may  be  a  matter  of  controversy 
in  either  jurisdiction,  it  is  equally  true  that  a  cause  of  admiralty  and 
maritime  jurisdiction  cannot  be  united  with  an  action  at  law,  or  with 
a  cause  of  an  equitable  nature,  and  be  prosecuted  under  the  rules  of 
practice  and  mode  of  procedure  provided  for  in  either  of  those  juris- 
dictions. 

This  distinction  is  illustrated  in  this  case.  The  original  suit,  as  has 
been  stated,  was  an  action  to  foreclose  a  mortgage  lien  upon  a  ves- 
sel. The  action  was  commenced  by  filing  the  complaint  with  the  clerk 
of  the  court  and  the  issue  of  summons  thereon,  as  provided  in  sections 
14  and  42  of  the  Alaska  Code  (31  Stat.  335,  338).  This  summons  was 
addressed  to  Miner  Bruce  and  Julia  M.  Bruce,  his  wife,  defendants 
named  in  the  complaint.  This  summons  required  the  defendants  to 
appear  within  30  days  after  the  service  of  summons,  exclusive  of  the 
day  of  service,  and  defend  the  action.  But  before  this  time  had  ex- 
pired the  plaintiff  filed  an  amended  complaint,  in  which  it  was  alleged 
that  the  plaintiff,  by  her  agents  and  attorneys,  had  gone  on  board  the 
vessel  to  ascertain  the  condition  of  the  mortgaged  property,  and  found 
the  same  in  charge  of  John  W.  Morgan  as  captain,  Joseph  Hendrich 
as  engineer,  and  W.  G.  Woodworth  as  fireman,  each  of  whom  claimed 
to  have  a  claim  and  lien  for  wages  against  the  property.  In  other 
words,  these  parties  asserted  a  maritime  lien  for  wages  due  for  services 
rendered  on  board  the  vessel.  These  claims,  it  is  alleged,  were  as- 
signed to  plaintiff,  and  a  judgment  is  asked  for  the  amount  found  due 
on  these  claims,  together  with  the  amount  found  due  upon  the  mort- 
gage. The  proceeding  against  the  vessel  for  the  purpose  ot  enforcing 
these  two  classes  of  liens  was  the  summons  to  the  defendants  in  the 
foreclosure  suit.  This  was  an  impossible  procedure  with  respect  to 
the  assigned  claims  for  wages.  To  give  the  court  jurisdiction  of  the 
causes  arising  in  the  admiralty  and  maritime  jurisdiction,  it  was  nec- 
essary that  the  proceedings  should  have  been  taken  in  accordance  with 
the  rules  of  practice  in  that  jurisdiction.  The  plaintiff,  or  libelant,  as 
he  is  called,  should  have  filed  a  libel  containing  a  statement  of  the 
case  upon  which  the  libelant  claimed  the  right  to  recover,  closing  with 
a  prayer  for  the  proper  relief  and  for  the  process  by  which  the  adverse 
party  or  thing  was  to  be  brought  before  the  court.  This  was  not 
done,  and  no  process  was  issued  upon  the  causes  of  action  arising  upon 
the  assigned  claims.  The  vessel  was  not  brought  before  the  court  by 
monition,  order  of  attachment,  or  seizure,  or  other  notice,  and  the  ves- 
sel was  therefore  not  subject  to  the  jurisdiction  of  the  court  with  re- 
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spect  to  such  causes  of  action.  To  give  jurisdiction  in  rem  the  sub- 
ject proceeded  against  must  be  within  the  jurisdiction  of  the  court,  and 
there  must  be  an  actual  seizure  and  control  of  the  res  by  the  marshal ; 
otherwise,  the  admiralty  court  has  no  jurisdiction.  Henry's  Ad- 
miralty Jurisdiction  and  Procedure,  §  132.  Furthermore,  it  has  been 
held  that  an  assignment  by  a  seaman  of  his  wages  confers  upon  his 
assignee  no  right  to  maintain  a  suit  in  rem  against  the  vessel  for  the 
recovery  of  the  wages  assigned.  Patchin  v.  The  A.  D.  Patchin,  12 
Law  Rep.  21,  18  Fed.  Cas.  1290  (No.  10,794);  Logan  v.  The  ^Eolian, 
1  Bond,  267,  15  Fed.  Cas.  786  (No.  8,465). 

In  The  Resolute,  69  Fed.  742,  the  District  Court  of  Oregon  held 
that  a  lien  for  seamen's  wages  will  be  enforced  in  the  hands  of  an  as- 
signee thereof  when  there  is  no  reason  to  question  the  fairness  of  the 
assignment,  following  the  opinion  of  the  District  Court  of  Mississippi 
in  The  New  Idea,  60  Fed.  294.  The  case  of  The  Resolute  was  ap- 
pealed to  the  Supreme  Court  of  the  United  States  (168  U.  S.  437,  18 
Sup.  Ct.  112,  42  L.  Ed.  533),  and  decided  wholly  upon  a  jurisdic- 
tional question;   the  court  saying,  however: 

"In  the  case  under  consideration  a  portion  of  the  libelant's  claim  arises 
by  assignment  from  Tellefson,  and  the  authorities  are  almost  equally  divided 
upon  the  question  whether  such  assignment  carries  the  lien  of  the  assignor 
to  his  assignee." 

No  decision  upon  this  point  was  made,  it  not  being  a  jurisdictional 
question.  But  one  point  has  been  fully  determined,  and  that  is  that 
the  master  of  the  vessel  has  no  lien  for  wages.  The  Orleans  v. 
Phoebus,  11  Pet.  175,  184,  9  L.  Ed.  677;  Norton  v.  Switzer,  93  U.  S. 
355>  365,  23  L.  Ed.  903;  The  Nebraska,  75  Fed.  599,  21  C.  C.  A.  448; 
The  assigned  claim  of  John  Morgan  for  $438.18  was  for  his  services 
as  the  master  of  the  vessel.  As  the  plaintiff  had  no  lien  upon  the 
vessel  for  this  claim,  the  judgment  was  for  this  reason  erroneous. 

It  results  from  these  principles,  governing  the  practice  and  pro- 
cedure in  the  District  Court  of  Alaska,  that  several  causes  of  action 
were  improperly  united,  and  that  the  court  erred  in  entering  a  decree 
and  judgment  against  the  defendant  Miner  Bruce  in  the  second,  third, 
and  fourth  causes  of  action,  and  directing  the  marshal  to  sell  the 
steamer  for  the  payment  of  said  judgment. 

Judgment  reversed,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  third  amended  complaint. 


<123  Fed.  371.) 

ONE  PEARL  CHAIN  (DULLES.  Claimant)  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  10,  1903.) 

No.  186. 

1.  Trial— Motion  to  Direct  Verdict— Question  for  Jury— Waiver. 

That  the  claimant,  in  an  action  to  recover  property  seized  for  failure 
to  declare  the  same  for  duty,  moved  the  court  to  direct  a  verdict  in  her 
favor,  did  not  constitute  a  waiver  of  her  right  to  reserve  exceptions  to 
the  refusal  of  her  request  to  send  the  case  to  the  jury  after  the  denial 
of  her  motion  to  direct. 
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2.  Customs  Duties— Nondbclared  Merchandise— Forfeiture— Information. 
Rev.  St  $  3082  [U.  S.  Comp.  St  1901,  p.  2014],  declares  that  If  any 
person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United 
States  any  merchandise  contrary  to  law,  or  shall  receive,  conceal,  buy,  or 
sell  merchandise  knowing  the  same  to  have  been  Imported,  etc,  the 
merchandise  shall  be  forfeited  and  the  offender  fined.  Hefcft,  that  the 
words  "contrary  to  law"  related  to  legal  provisions  not  found  in  the  sec- 
tion itself,  and  hence  an  information  alleging  that  an  importation  was 
made  contrary  to  law,  without  declaring  the  same  for  duty,  but  failing 
to  allege  violation  of  any  other  regulation  than  those  prescribed  in  the 
statute,  limited  the  prosecution  to  proof  of  a  violation  of  such  provisions. 

8.  Same— Baggage— Merchandise. 

Where  a  passenger  on  a  steamer  purchased  a  pearl  necklace  before 
her  departure  from  Paris,  and  by  reason  of  its  value  wore  the  same 
about  her  neck  when  she  made  her  declaration  for  duty,  instead  of 
having  the  same  among  her  baggage,  and  the  necklace  was  visible  on  her 
person,  it  was  subject  to  declaration  under  the  statutes  and  rules  regu- 
lating passengers'  baggage,  and  not  under  the  regulations  providing  for 
the  importation  of  merchandise. 

4  Same— Failure  to  Declare— Fraudulent  Intent. 

When  custom  house  officers  boarded  a  steamship  on  which  claimant 
was  a  passenger,  a  blank  for  the  declaration  of  articles  liable  to  duty 
was  presented  to  her  for  execution.  She  declined  to  execute  it  but 
appeared  before  the  officer  for  examination,  and  informed  him  that  she 
had  bought  wearing  apparel  abroad,  but  was  unable  to  state  the  amount 
No  further  specific  questions  were  asked  her,  and  the  collector  filled  up 
the  blanks  with  the  words,  "wearing  apparel,  value  not  known,"  which 
she  signed.  In  the  blank,  under  the  head  of  "Wearing  Apparel,"  "Jewel- 
ry" was  included,  and  plaintiff  testified  that  she  understood  that  wearing 
apparel  covered  her  jewelry.  At  the  time  of  landing,  and  before  examina- 
tion of  her  baggage,  she  wore  a  pearl  necklace,  purchased  abroad,  which 
was  visible  to  the  officers,  and  which  was  subsequently  seized  before 
claimant's  baggage  had  been  passed.  Helds  that  such  facts  were  insuffi- 
cient to  warrant  a  finding  as  a  matter  of  law  that  claimant  had  done 
nothing  to  advise  the  government  of  her  possession  of  such  article  before 
landing  to  justify  a  forfeiture  thereof  under  Rev.  St  $  8082  [U.  S.  Oomp. 
St  1901,  p.  2014],  authorizing  forfeiture  of  articles  fraudulently  im- 
ported. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  decree  of  the 
District  Court,  Southern  District  of  New  York,  forfeiting  to  the 
United  States  one  pearl  chain,  which  the  claimant,  an  American  citi- 
zen, and  a  passenger  by  the  steamship  Kronprinz  Wilhelm,  brought 
with  her,  wearing  it  on  her  neck,  upon  her  return  to  this  country 
on  July  22,  1902.  The  information  contains  six  counts.  All  of  these, 
however,  were  abandoned  either  upon  the  trial  or  upon  the  argument, 
except  the  second,  which  reads  as  follows : 

"That  on  or  about  the  22d  day  of  July,  in  the  year  1902,  one  Mrs.  L.  Har- 
rison Dulles  did  fraudulently  and  knowingly  import  into  the  United  States 
and  assist  in  so  doing  the  said  goods,  wares,  and  merchandise,  to  wit,  a 
chain  consisting  of  246  pearls  and  a  diamond  clasp,  contrary  to  law;  that  is 
to  say,  that  on  the  said  22d  day  of  July,  1902,  the  said  Mrs.  L.  Harrison 
Dulles  imported  and  brought  within  the  United  States,  ex  S.  S.  Kronprins 
Wilhelm,  the  said  property,  without  mentioning  or  declaring  the  same  to 
the  said  collector,  and  without  entering  the  same  as  dutiable,  upon  the 
arrival  of  the  said  vessel  within  the  United  States  as  aforesaid,  and  without 
paying  or  accounting  for  the  duty  thereof,  although  the  same  was  subject 
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to  duty  by  law,  all  contrary  to  section  3082  of  the  Revised  Statutes  of  the 
United  States  [U.  9.  Comp.  St  1901,  p.  2014]." 

That  section  reads  as  follows: 

"Sec.  3082.  If  any  person  shall  fraudulently  or  knowingly  import  or  bring 
into  the  United  States,  or  assist  in  so  doing,  any  merchandise,  contrary  to 
law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any  manner  facilitate  the  trans- 
portation, concealment,  or  sale  of  such  merchandise  after  importation,  know- 
ing the  same  to  have  been  imported  contrary  to  law,  such  merchandise  shall 
be  forfeited  and  the  offender  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars  nor  less  than  fifty  dollars,  or  be  imprisoned  for  any  time 
not  exceeding  two  years,  or  both." 

At  the  close  of  the  trial  the  judge  quoted  this  section,  and  added : 

"There  is  no  question  that  she  brought  the  goods  here  knowingly,  knowing 
that  they  were  subject  to  duty,  and  that  she  did  not  do  anything  to  advise 
the  United  States  that  she  had  them  on  her  person — these  dutiable  articles — 
when  she  landed  on  the  dock  from  the  steamer.  *  *  *  If  the  necklace 
came  in  as  merchandise,  she  was  bound  to  take  certain  steps  to  enter  it  as 
merchandise,  but  no  such  steps  were  taken.  It  was  not  in  her  baggage. 
There  was  no  way  in  which  the  government  could  protect  itself,  except  by 
some  declaration  on  her  part." 

And  he  directed  the  jury  to  find  a  verdict  for  the  United  States. 

De  Lancey  Nicoll,  for  plaintiff  in  error. 
A.  H.  King,  for  the  United  States. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above). 
Counsel  for  the  government  contends  that  the  claimant,  having  asked 
the  court  to  direct  a  verdict  in  her  favor,  was  not  entitled  thereafter 
to  reserve  exceptions  to  a  refusal  to  send  the  case  to  the  jury,  which 
claimant  requested  should  be  done  after  her  motion  to  direct  ver- 
dict had  been  denied  (Kirtz  v.  Peck,  113  N.  Y.  222,  21  N.  E.  130; 
Bishop  v.  Corning,  37  App.  Div*.  345,  57  N.  Y.  Supp.  697),  and 
moves  to  dismiss  the  appeal.  This  technical  rule  of  the  state  prac- 
tice is  not  followed  in  this  circuit  (Sigua  Iron  Co.  v.  Greene,  88  Fed. 
207,  31  C.  C.  A.  477),  and  the  motion  to  dismiss  is  denied. 

The  waiver  of  five  of  the  counts,  the  concessions  made  upon  the 
argument,  and  the  circumstance  that  a  verdict  was  directed,  reduce 
the  case  to  be  discussed  here  within  quite  a  narrow  compass. 

Referring  to  a  count  based  upon  section  3082,  the  Supreme  Court 
held  that: 

"The  words  'contrary  to  law/  contained  in  the  statute,  clearly  relate  to 
legal  provisions  not  found  in  section  3082  itself;  but  we  look  in  vain  in  the 
count  for  any  indication  of  what  was  relied  on  as  violative  of  the  statutory 
regulations  concerning  the  importation  of  merchandise.  The  generic  expres- 
sion, 'import  and  bring  into  the  United  States/  did  not  convey  the  necessary 
information,  because  importing  merchandise  is  not  per  se  contrary  to  law, 
and  could  only  become  so  when  done  in  violation  of  specific  statutory  re- 
quirements."   Keck  v.  U.  S.,  172  U.  S.  434,  19  Sup.  Ct.  254,  43  L.  Ed.  505. 

In  the  case  at  bar  the  specific  violations  relied  upon  will  be  found 
enumerated  after  the  phrase  "that  is  to  say."  They  are  alleged  to  be 
the  importing  and  bringing  within  the  United  States  the  said  property 
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(i)  without  mentioning  or  declaring  the  same  to  the  collector,  and  (2) 
without  entering  the  same  as  dutiable  upon  the  arrival  of  the  vessel 
within  the  United  States,  and  (3)  without  paying  or  accounting  for 
the  duty  thereof.  There  is  no  reference  here  to  any  violation  of  the 
statutes  regulating  permits  to  land  (sections  2869,  2872,  2874  [U.  S. 
Comp.  St.  1901,  pp.  1908,  1910]),  and  they  need  not  be  considered. 
All  that  is  to  be  determined  is  what  are  the  provisions  as  to  "men- 
tioning or  declaring  to  the  collector,"  as  to  "entering  such  articles 
as  dutiable  upon  the  arrival  of  the  vessel  within  the  United  States/* 
and  as  to  "paying  or  accounting  for  the  duty  thereof." 

We  have  so  recently  discussed  this  whole  subject  of  declaration 
and  entry  of  articles  brought  by  passengers  arriving  by  vessel  from 
foreign  countries  that  it  will  be  sufficient  to  refer  to  the  opinion 
then  written  for  an  enumeration  of  the  sections  of  the  Revised  Stat- 
utes and  their  interpretation.  U.  S.  v.  One  Pearl  Necklace  (Phyllis 
Dodge,  Claimant)  11 1  Fed.  165,  49  C.  C.  A.  287,  56  L.  R.  A.  130. 
All  articles  coming  from  foreign  countries  may  be  divided  into  two 
great  classes — those  which  are  imported  as  merchandise,  and  those 
which  are  brought  in  as  the  baggage  and  personal  effects  of  passen- 
gers. Two  different  systems  are  provided  for  these  different  classes. 
Sections  2785,  2872,  2874,  and  2963  [U.  S.  Comp.  St.  1901,  pp.  1867, 
1910,  1946],  and  sections  3  and  4  of  the  Customs  Administrative  Act 
of  June  10,  1890,  c.  407,  26  Stat.  131  [U.  S.  Comp.  St.  1901,  pp.  1887, 
1888],  regulate  the  importation  of  merchandise,  with  elaborate  pro- 
visions about  invoices,  bills  of  lading,  consular  certificates  from  the 
country  whence  imported,  etc.  In  the  case  of  passengers'  baggage, 
however,  a  much  less  complicated  and  more  expeditious  system  is 
provided  for,  in  sections  2799,  2801,  and  2802  [U.  S.  Comp.  St.  1901, 
pp.  1872,  1873],  and  the  regulations,  which  will  be  found  fully  set 
forth  in  the  opinion  in  the  Dodge  Case. 

Upon  the  trial  and  argument  of  the  case  at  bar  it  seems  to  have 
been  assumed  that  this  court  he^d  that  a  passenger's  wearing  ap- 
parel, articles  of  adornment,  and  personal  effects  ceased  to  be  bag- 
gage the  moment  they  were  taken  out  of  the  trunk  and  placed  on 
the  person  of  the  passenger,  and  were  to  be  treated,  for  purposes  of 
entry,  etc.,  as  imported  merchandise.  It  is  true  that  the  opinion, 
in  contradistinction  to  "merchandise,"  spoke  of  dutiable  articles 
brought  by  passengers  "in  their  packages  of  baggage";  but  Mrs. 
Dodge  brought  her  necklace  in  one  of  her  packages  of  baggage,  in 
a  hand  satchel,  which,  however,  she  failed  to  declare.  There  being 
no  question  of  wearing  the  article,  and  nearly  all  dutiable  articles 
coming  in  packages  of  some  sort,  the  above-quoted  phrase  was  used. 
To  hold  that  an  incoming  passenger,  who,  arriving  on  a  cold  day, 
opens  one  of  his  packages  of  baggage  and  takes  out  a  silk  muffler 
to  wrap  around  his  neck,  would  be  subject  to  have  the  same  forfeited, 
although  he  may  declare  it  to  the  customs  officers,  because  he  walked 
ashore  with  it  without  presenting  invoice,  bill  of  lading,  and  con- 
sular certificate,  and  obtaining  a  special  permit,  seems  to  us  a  most 
unreasonable  proposition.  The  Dodge  Case  held  only  that  the  "mer- 
chandise" sections  did  not  apply  to  passenger's  baggage.  It  did  not 
undertake  to   define   "baggage."     No   such   question   arose  in   the 
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case.     Nobody  disputed  that  the  necklace  in  that  case  was  passen- 
ger's baggage,  to  be  declared  and  entered  as  such. 

The  practice  as  to  declaration  and  entry  of  passengers'  baggage 
was  fully  set  forth  in  the  Dodge  Case: 

"When  vessels  arrive  within  the  harbor  they  are  boarded  by  the  customs 
officers,  and  with  their  assistance  the  passengers  are  asked  to  subscribe  a 
written  document,  entitled  'Baggage  Declaration  and  Entry/  and  All  out  the 
blanks  therein  descriptive  of  their  articles.  ♦  ♦  ♦  The  entry  and  declara- 
tion by  the  passenger  are  usually  made  upon  the  vessel,  and  often  hurriedly, 
and  omissions  may  occur  in  the  documents  from  inadvertence  or  ignorance, 
as  well  as  from  intention.  The  documents  are  executed  in  the  presence  of 
the  customs  officer,  who  administers  the  oath  to  the  declaration,  and  who  is 
the  representative  of  the  collector  in  receiving  the  entry.  *  *  *  When  a 
vessel  reaches  the  wharf,  all  the  baggage  of  the  passengers  is  transferred  to 
a  portion  of  it,  which  is  surrounded  with  a  rope  and  has  a  gate  at  which  one 
of  the  officers  is  stationed.  The  passenger  and  a  customs  officer  proceed  to 
and  select  the  baggage  of  the  former,  and  the  officer  proceeds  to  examine  it. 
If  dutiable  articles  are  found  in  the  baggage,  one  of  the  appraisers  assigned 
to  that  dock  is  called  upon  to  appraise  its  value,  and,  after  its  dutiable  value 
has  been  fixed,  the  passenger,  accompanied  by  a  customs  officer,  goes  to  the 
desk  of  the  collector  and  pays  the  duty;  this  desk  sometimes  being  inside 
the  rope  and  sometimes  outside.  After  the  examination  is  complete,  each 
piece  of  baggage  is  marked  by  the  customs  officer,  and  it  is  then  permitted 
to  be  removed  through  the  gate." 

The  procedure  above  set  forth  conforms  to  the  statutes  and  regu- 
lations, and  is  the  practical  embodiment  of  the  provisions  of  law  as  to 
"mentioning  or  declaring"  passengers'  baggage,  as  to  "entering  the 
same  as  dutiable  upon  the  arrival  of  the  vessel,"  and  as  to  "paying 
or  accounting  for  the  duty  thereof." 

The  statute  relating  to  forfeiture  of  dutiable  articles  brought  in  as 
passengers'  baggage  is  as  follows: 

"Sec.  2802.  Whenever  any  article  subject  to  duty  is  found  in  the  baggage 
of  any  person  arriving  within  the  United  States,  which  was  not,  at  the  time 
of  making  entry  for  such  baggage,  mentioned  to  the  collector  before  whom 
such  entry  was  made,  by  the  person  making  entry,  such  article  shall  be  for- 
feited," etc. 

It  will  be  noted  that  this  section  does  not  make  the  element  of 
fraudulent  intent  an  ingredient  of  the  cause  of  forfeiture.  Of  this  sec- 
tion we  said  in  the  Dodge  Case : 

"If  at  any  time  while  the  entry  is  being  made,  and  before  it  is  completed, 
there  is  a  disclosure  by  the  passenger  which  is  sufficient  to  put  .the  customs 
officers  upon  inquiry  as  to  the  dutiable  character  of  any  of  the  contents  of 
the  packages,  we  think  that  within  the  meaning  of  the  statute  it  is  to  be 
deemed  that  the  articles  were  'mentioned  to  the  collector  before  whom  such 
entry  was  made/  notwithstanding  they  were  not  mentioned  in  the  documents. 
Of  course,  if  the  articles  are  mentioned  in  the  entry  or  declaration,  they  are 
mentioned  to  the  collector." 

Upon  the  argument  counsel  for  the  government  conceded  that  if, 
at  the  time  of  making  her  baggage  declaration  and  entry,  the  claim- 
ant had  informed  the  customs  officer  that  she  had  jewelry,  purchased 
abroad,  upon  her  person,  and  upon  the  arrival  of  the  steamer  had 
gone  to  the  place  on  the  wharf  where  her  baggage  was  to  be  placed, 
and  there  remained  ready,  upon  request,  to  exhibit  the  jewelry  to 
the  customs  officer  and  appraiser,  and  to  pay  the  duty  on  it,  it  could 


Digitized  by  VjOOQ  IC 


504 


59  C.  C.  A.  REPORTS, 


not  be  fairly  contended  that  she  had  "fraudulently  or  knowingly  im- 
ported" the  necklace  "contrary  to  law."  In  view  of  the  excerpt  from 
the  Dodge  Case,  quoted  above,  he  was  constrained  to  make  such  con- 
cession. 

With  this  understanding  of  the  law  of  the  case,  it  will  next  be 
necessary  to  set  forth  the  facts.  Inasmuch  as  a  verdict  was  directed 
against  the  claimant,  every  conflict  of  evidence  must  be  resolved  in  her 
favor,  and  every  inference  from  the  facts  be  in  like  manner  drawn 
in  her  favor,  because  if,  upon  her  own  statement  of  what  took  place, 
she  did  not  violate  the  law,  she  was  entitled  to  have  the  jury  pass 
upon  the  question  whether  her  own  narrative  was  or  was  not  to  be 
accepted  as  the  true  one.  Her  statement  is  as  follows :  She  bought 
the  necklace  just  before  her  return  from  Paris.  Inasmuch  as  it  was 
a  valuable  one,  she  wore  it  around  her  neck  throughout  the  voyage. 
On  the  day  of  her  arrival  she  wore  a  white  silk  shirt  waist,  the  upper 
part  being  of  such  texture  that  the  pearls  were  visible  through  it. 
She  knew  the  necklace  was  dutiable,  and  expected  to  pay,  or  rather 
to  have  her  husband  pay,  the  duty  on  it.  When  the  vessel  reached 
the  harbor  she  was  called  to  the  cabin  to  make  her  declaration  and 
entry  before  the  acting  deputy  collector,  and  a  blank  printed  form 
was  presented  to  her  for  filling  up  and  signature.  It  is  the  same  form 
which  this  court  a  year  before  had  characterized  as  failing  to  comply 
with  the  instructions  of  the  Treasury  Department,  and  as  "not  per- 
spicuous and  discreditable,  because  it  is  calculated  to  befog  the  under- 
standing of  those  to  whom  it  is  presented."  We  think  still,  as  we 
thought  then,  that  this  form  is  "inappropriate  and  misleading,"  and 
it  would  seem  desirable  that  some  one  should  make  an  effort  to  im- 
prove it.    It  reads  as  follows : 


Baggage  Declaration  and  Entry. 
District  of  New  York,  Port  of  New  York. 


I, 


-,  a  resident  of 


-,  residing  at ,  destination 

,  from  ,  do  solemnly  and  truly  declare 


-,  a  pas- 


senger on  the  steamship 

that  to  the  best  of  my  knowledge  and  belief,  I  have  the  following  pieces  of 

baggage,  namely: 


Trunks. 


Bags  or  Valises. 


Boxes. 


Other  Packages. 


TotaL 


That  such  baggage  is  my  personal  property  (and  that  of  my 


who 


accompany  me);  that  all  of  the  articles  in  my  baggage  or  on  my  person, 
purchased  abroad  (and  intended  for  others  or  for  sale),  and  their  cost  prices 
paid  by  me,  or  by  others  who  have  intrusted  them  to  me,  are  fully  set  forth 
and  described  in  the  annexed  entry;  that  with  the  exceptions  of  said  articles, 
the  said  baggage  contains  only  such  wearing  apparel  and  personal  effects  (as 

were  taken  by  me  and  my out  of  the  United  States),  and  include  only 

such  articles  as  are  in  the  use  of,  and  necessary  and  appropriate  for,  the 
immediate  purposes  of  the  journey,  and  present  comfort  and  convenience  of 

myself  (and  my  ),  and  are  not  articles  intended  for  other  persons  or 

for  sale.  ,  Passenger. 


Subscribed  and  declared  before  me  this 


day  of  - 
— ,  Surveyor's  Staff  Officer. 
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I  certify  that  I  have  examined  the  above  - 
found  nothing  dutiable  except  as  entered  below. 


pieces  of  baggage  and 
: ,  Inspector. 


Entry  of  Articles  Referred  to  Above. 


Debcrlptlon  of  Articles. 


Foreign 
Cost. 


Classification. 


Foreign  Value  in 
U.  S.  Currency. 


Rates  of 
Duty. 


Amount. 


Dresses 
Wraps 
Bonnets 

Wearing      Gloves 

AD^f  1  Underwear 
Apparei.    Jewelry 

Coats 
I  Trousers 
[  Waistcoats 

Mlscella-J 
neons.   I 


District  of  New  York,  Port  of  New  York — ss.: 

I  do  solemnly  swear  that  the  prices  above  set  forth  show  the  actual  cost 
of  [sic]  foreign  market  value  of  the  articles  named,  to  the  best  of  my  knowl- 
edge and  belief.    A  certified  invoice  cannot  be  produced  for  the  reason . 


Subscribed  and  sworn  to  before  me  this  • 


day  of . 

-,  Surveyor's  Staff  Officer. 


A  person  reading  this  form,  who  was  familiar  with  the  English 
language  only  as  used  in  ordinary  nonofficial  speech  or  writing,  would 
naturally  assume  that  the  only  articles  purchased  abroad  by  the 
passenger  which  were  to  be  entered  in  the  above  schedule  were 
those  "intended  for  others  or  for  sale."  If,  incautiously  relying  on 
the  printed  declaration  thus  furnished  him  by  the  government  for 
his  enlightenment  and  guidance,  he  should  neglect  to  enter  therein 
an  article  purchased  abroad  for  himself,  and,  however  innocently, 
should  forget  to  mention  it  orally  to  the  officer  taking  his  declaration 
and  entry,  he  would  be  likely,  under  the  rule  laid  down  in  the  Dodge 
Case,  to  discover  to  his  sorrow  that  the  article  was  forfeited  and 
himself  liable  to  fine  and  imprisonment.  The  claimant  in  this  case, 
however,  escaped  that  pitfall.  She  did  not  undertake  the  task  of 
filling  up  the  form,  but  appeared  before  the  deputy  collector  with 
its  spaces  still  blank,  prepared  to  answer  such  questions  as  he  might 
put  to  her.  According  to  her  narrative,  he  asked  if  she  had  made 
any  purchases  abroad,  to  which  she  replied  that  she  certainly  had; 
that  she  had  bought  wearing  apparel,  but  was  unable  to  state  the 
amount  of  her  expenditure  in  that  line.  She  testified  that  he  asked 
her  no  more  specific  questions,  and  did  not  ask  her  if  she  had  pur- 
chased any  jewelry.  Thereupon  the  deputy  collector  filled  up  the 
blanks  with  name,  residence,  number  of  packages,  etc.,  and  on  the 
line  below  the  printed  word  "Waistcoats"  wrote  "Wearing  apparel, 
value  not  known."  Mrs.  Dulles  thereupon  signed  and  made  oath 
to  the  declaration.  She  testified  that  she  "certainly  understood"  that 
the  phrase  "wearing  apparel"  covered  her  jewelry,  and  for  that  rea- 
son did  not  then  specifically  mention  it.     As  ordinarily  used,  that 
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phrase  is  hardly  so  comprehensive.  Nevertheless  jewelry  may  fairly 
be  called  apparel,  and  it  is  worn  on  the  person.  If  one  chooses  to 
classify  jewelry  as  one  variety  of  "wearing  apparel,"  it  cannot  be 
held  that  he  is  making  an  improper  and  indefensible  use  of  the  Eng- 
lish language.  At  any  rate,  the  claimant's  idea  of  classification  ap- 
pears to  have  been  entirely  in  accord  with  that  of  the  customs  offi- 
cers ;  for,  in  the  schedule  above  set  forth,  jewelry  appears  as  one  of 
nine  varieties  of  wearing  apparel,  being  grouped  between  "Under- 
wear" and  "Coats." 

As  an  entry  of  dutiable  articles,  whether  silk  dresses,  bonnets,  jew- 
elry, or  gloves,  the  document  when  signed  by  her  was  insufficient. 
It  gave  no  details  whatever ;  but  section  2801  provides  for  a  further 
entry  of  dutiable  articles  when  found  upon  examination  of  a  passen- 
ger's baggage.  And  in  Mrs.  Dulles'  case  such  further  entry  was 
made  of  "silk  wearing  apparel"  and  "embroidered  linen"  after  her 
trunks  were  examined.  As  we  have  seen,  a  defective  or  incomplete 
entry  does  not  work  a  forfeiture  under  section  2802,  provided  the 
omitted  articles  were  "mentioned  to  the  collector  before  whom  such 
entry  was  made."  Although  defective  as  an  .entry,  the  document 
was  certainly  sufficient  as  a  declaration  that  claimant  "had  in  her 
baggage  and  on  her  person  wearing  apparel  which  she  had  purchased 
abroad."  And  such  declaration,  made  on  a  form  which  classified 
jewelry  as  one  variety  of  wearing  apparel,  was,  in  the  language  of  the 
Dodge  Case,  "a  disclosure  by  the  passenger  sufficient  to  put  the 
customs  officers  upon  inquiry  as  to  the  dutiable  character"  of  her 
baggage. 

Having  sworn  to  her  declaration  and  entry,  the  claimant,  when 
the  steamer  was  berthed,  came  on  the  wharf  within  the  customs  lines, 
met  her  husband,  went  to  the  part  of  the  dock  where  her  baggage 
was  placed  as  it  came  out  of  the  ship,  and  remained  there  till  it  was 
examined,  additional  entry  made,  duty  paid,  and  the  baggage  passed. 
She  made  no  effort  to  "convey  the  necklace  beyond  the  lines.  While 
she  was  on  the  dock  it  was  seized  by  a  customs  inspector  in  plain 
clothes;  but  the  details  of  that  occurrence  are  immaterial  to  any  of 
the  questions  presented  on  this  appeal.  Having  been  already  seized, 
and  no  longer  in  her  baggage  or  on  her  person,  the  necklace  was  not 
enumerated  in  the  supplemental  entry. 

In  our  opinion,  the  District  Judge  erred  in  finding  that  the  claimant 
"did  not  do  anything  to  advise  the  United  States  that  she  had  these 
dutiable  articles  on  her  person  when  she  landed  on  the  dock  from 
the  steamer,"  and  in  directing  a  verdict  for  the  United  States. 

The  decree  is  reversed,  and  cause  remanded  for  a  new  trial. 
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(123  Fed.  413.) 

FRIEDMAN  v.  WOODS  MOTOR  VEHICLE  CO.* 

SMITH  v.  WOODS  MOTOR  VEHICLE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  14,  1903.) 

No.  941. 

L  Warehouseman— Loss  of  Goods  bt  Fire— Liability  for  Insurance  Monet 
Collected. 

The  owner  of  goods,  destroyed  by  fire  while  in  storage  with  other  goods 
owned  by  the  warehouseman,  is  not  entitled  to  recover  a  portion  of  the 
Insurance  collected  by  the  warehouseman  on  general  policies  covering  all 
goods  for  which  he  was  liable,  without  showing  that  he  has  not  been 
indemnified  for  the  loss  by  other  insurance. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  court. 

C.  Stuart  Beattie,  for  appellant. 
S.  O.  Levinson,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion  of  the  Court. 

The  Woods  Motor  Vehicle  Company,  at  the  time  of  the  filing  of 
the  intervening  petition  under  review,  was  in  the  hands  of  Max  Whit- 
ney, as  Receiver  appointed  by  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois  at  the  suit  of  a  stockholder.  The  intervening  petition 
was  filed,  on  leave,  by  John  C.  Smith,  appellant,  and  having  been 
amended  was  demurred  to,  and  the  demurrer  sustained.  Thereupon 
an  amended  petition  was  filed;  but  this,  also,  was  demurred  to,  and 
the  demurrer  sustained.  From  the  order  sustaining  the  demurrer  to 
the  amended  petition,  this  appeal  is  prosecuted. 

The  amended  petition  in  substance  shows  that  the  petitioner,  a 
manufacturer  of  carriages,  buggies  and  other  vehicles,  on  or  about 
the  20th  of  July,  1901,  delivered  to  the  Woods  Motor  Vehicle  Com- 
pany, twelve  vehicles  to  be  stored,  by  the  last  named  company,  in  its 
premises  on  Wabash  Avenue,  in  the  City  of  Chicago,  at  a  fixed  storage 
charge;  that  such  vehicles  came,  about  the  26th  of  September,  1901, 
on  the  appointment  of  the  Receiver,  into  the  possession  of  the  Re- 
ceiver, and  were  by  him  kept  in  possession  until  destroyed  by  fire  in 
the  October  following;  that  upon  his  appointment  and  qualification, 
the  Receiver  procured  divers  policies  of  insurance  against  loss  or  dam- 
age by  fire,  "on  account  of  carriages,  cabs,  wagons  and  other  vehicles, 
and  all  materials  held  by  him  in  trust  or  in  commission,  or  sold  but  not 
delivered,  or  for  which  he  may  be  liable,  and  upon  machinery  *  *  * 
contained  in  the  building  on  Wabash  Avenue" — that  being  the  build- 
ing containing  petitioner's  vehicles  on  storage ;  that  on  the  26th  of 
October,  1901,  the  said  vehicles,  along  with  others  occupying  said 
building,  were  destroyed  by  fire,  whereby  petitioner  lost  property  of 
the  value  of  three  thousand,  two  hundred  and  seventy-five  dollars; 
that  on  or  about  the  15th  of  December,  1901,  the  losses  covered  by 


*  Rehearing  denied  May  15,  1903. 
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said  policies  were  settled  and  determined  between  the  insurers  and  the 
Receiver  at  a  total  of  twelve  thousand,  four  hundred  thirty-one  dollars 
and  sixteen  cents,  and  the  amount  so  determined  paid  to  the  Receiver ; 
but  that  the  Receiver  refuses  to  account  to  the  petitioner  for  any  por- 
tion of  the  insurance  money  so  received,  or  the  losses  on  the  vehicles 
so  stored  and  destroyed ;  and  praying  that  such  an  accounting  may  be 
ordered. 

The  petition  contains  no  averment  that  the  petitioner  had  no  other 
insurance,  or  was  in  no  way,  other  than  by  the  policies  taken  out  by 
the  Receiver,  indemnified  against  loss  by  the  fire  in  question.  This 
omission  is,  in  our  judgment,  fatal  to  the  sufficiency  of  the  petition. 
It  is  supplied  by  nothing  that  can  be  construed  as  its  equivalent  in 
the  record.  The  petition  leaves  the  court  without  knowledge  of  any 
kind  on  the  subject  whether  the  petitioner  has  not,  already,  by  other 
insurance,  been  indemnified.  Information  on  that  subject  is  essential 
to  any  order  the  court  might  have  power  to  make  on  the  insurance 
money  collected;  and  the  information  should  come  from  the  peti- 
tioner. This  is  so,  both  because  the  absence  of  other  insurance  is 
a  condition  upon  which  alone  relief  could  be  granted,  and  because 
knowledge  on  that  subject  is  peculiarly  within  the  petitioner's  pos- 
session. 

In  the  view  thus  taken,  it  is  unnecessary  to  pass  upon  the  other 
question  in  the  case.    The  order  of  the  Circuit  Court  is  affirmed 


(123  Fed.  414.) 


In  re  BURRELL  et  aL 

Appeal  of  VARICK  BANK  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  7,  1903.) 

No.  174. 

1.  Acts  of  Bankruptcy— Consent  to  Receivership. 

Under  Bankr.  Act  July  1,  1898,  30  Stat.  546,  547,  a  541,  9  3a  [U.  S. 
Comp.  St.  1901,  p.  3422]  declaring  that  acts  of  bankruptcy  shall  consist 
of  the  bankrupts'  having  conveyed,  transferred,  concealed,  or  removed 
or  permitted  to  be  removed  any  part  of  their  property  with  intent  to 
hinder,  delay,  or  defraud  their  creditors,  or  any  of  them,  the  fact  that 
the  members  of  a  firm  consented  to  the  appointment  of  a  receiver  of 
their  assets,  prior  to  the  amendment  of  the  act  of  1898  by  Act  of  Cong. 
1903,  declaring  that  the  application  for  a  receiver  shall  constitute  an  act 
of  bankruptcy,  did  not  render  the  members  of  such  firm  liable  to  adju- 
dication as  involuntary  bankrupts. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  119  Fed.  991. 

This  is  an  appeal  from  a  decision  of  the  District  Court,  Southern  District 
of  New  York,  adjudging  that  the  appellees  are  not  involuntary  bankrupts, 
and  dismissing  the  involuntary  petition  in  bankruptcy  herein.  Three  aUeged 
acts  of  bankruptcy  are  set  forth  In  the  petition.  As  to  two  of  them  the  facts 
averred  are  not  made  out  by  the  proofs.  The  third  charge  is  that,  whUe  in- 
solvent, and  within  the  statutory  four  months,  an  action  was  Instituted  by 
one  partner  against  the  other,  in  which,  upon  the  application  of  the  one  and 
the  consent  of  the  other,  a  receiver  was  appointed,  all  "with  intent  to  hinder, 
delay,  and  defraud  their  creditors." 
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F.  M.  Czaki,  for  appellants. 
W.  J.  Barr,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  This  proceeding  was  begun  under  the  bankrupt 
act  of  1898  as  it  stood  before  amendment,  and  the  clause  of  section 
3a,  Act  July  1,  1898,  30  Stat.  546,  547,  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3422]  relied  upon  reads :  "Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  removed,  any  part  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them."  The  section  also  contained  a  clause  enumerating,  as  an 
act  of  bankruptcy,  the  making  of  a  general  assignment  for  the  benefit 
of  creditors.  It  did  not  provide  for  receiverships.  Since  then  the 
act  has  been  amended  by  the  act  of  1903,  and  the  specific  case  pro- 
vided for  in  these  words:  "Or,  being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property  or  because  of  insolvency  a  receiver 
or  trustee  has  been  put  in  charge  of  his  property  under  the  laws  of  a 
state,  of  a  territory,  or  of  the  United  States." 

Inasmuch  as  the  disposition  of  future  cases  involving  the  question 
raised  here  has  been  thus  settled  by  Congress,  it  seems  unnecessary 
to  set  forth  at  length  the  reasons  which  have  induced  us  to  concur 
with  the  District  Judge. 

The  decree  is  affirmed  with  costs. 


(123  Fed.  415.) 

In  re  ALDEN  ELECTRIC  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903.) 

No.  986. 

1.  Bankruptcy— Dismissal  of  Appeal— Failure  to  File  Transcript. 

Where  the  record  on  appeal  from  an  order  allowing  a  claim  is  not 
filed  within  the  time  allowed  by  law,  nor  any  application  made  for  an  ex- 
tension of  the  time,  the  appeal  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  in  Bankruptcy. 

Motion  by  trustee  in  bankruptcy  of  the  Illinois  Insulated  Wire 
Company,  the  appellee,  to  dismiss  the  appeal,  and  motion  by  the 
Equitable  Trust  Company,  trustee  of  the  Alden  Electric  Company, 
bankrupt,  for  enlargement  of  time  in  which  to  file  transcript  of  record. 

Wm.  K.  Lowry,  for  appellant. 
E.  W.  Moore,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

PER  CURIAM.  This  appeal  is  from  an  order  of  the  District 
Court,  made  January  21,  1903,  allowing  the  claim  of  the  appellee 

f  1.  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9. 
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against  the  estate  of  the  bankrupt.  Within  10  days  from  the  order 
of  allowance  a  petition  for  appeal  was  filed  by  the  trustee  of  the  bank- 
rupt. On  February  20th  an  order  was  entered  by  the  District  Court 
nunc  pro  tunc,  as  of  January  31st,  allowing  the  appeal.  No  return 
has  been  filed  in  this  court,  the  cause  being  docketed  upon  a  certificate 
of  the  clerk  of  the  court  below  stating  the  facts  of  the  allowance  of  the 
claim  and  of  the  petition  for  appeal  and  its  allowance  by  the  court. 
The  return  should  have  been  filed  in  this  court  by  the  2d  day  of  March, 
1903*  but  no  such  return  was  made,  and  no  application  was  made  to 
any  judge  of  this  court  for  an  enlargement  of  the  time  to  make  that  re- 
turn, until  this  motion  now  presented,  filed  in  this  court  more  than 
40  days  after  the  return  should  have  been  filed. 

It  has  been  held  by  this  court  in  West  v.  Irwin,  54  Fed.  419,  4  C. 
C.  A.  401,  that  an  order  extending  the  time  for  filing  the  record  on 
appeal,  made  after  the  time  had  expired,  is  ineffective.  The  motion  to 
dismiss  was  filed  before  the  motion  for  an  extension  of  time  and  before 
the  filing  of  any  return,  and  within  the  decision  cited  we  are  con- 
strained to  dismiss  this  appeal. 


(123  Fed.  416.) 

LAMSON  CONSOL.  STORE  SERVICE  CO.  v.  HILLMAN  et  aL 

SAME  v.  AIR  LINE  CARRIER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1903,) 

Nos.  929, 936. 

L  Patents— Infringement— 8torb-8bhvicb  Appabatus. 

The  McCarty  patent  No.  465,967,  for  a  store-service  apparatus  for 
carrying  cash  and  packages,  consisting  of  a  combination  of  (1)  an  ele- 
vated way  extending  from  the  cashier's  station  to  a  single  salesman's 
station,  (2)  a  car  mounted  to  travel  on  the  way,  (3)  a  receptacle  detach- 
ably  suspended  from  the  car,  (4)  a  catch  device  for  locking  the  receptacle 
to  the  frame  of  the  car,  and  (5)  a  separate  elevator  of  which  neither  the 
way,  car,  nor  receptacle  forms  a  part,  situated  stationarily  at  the  end 
of  the  way  in  a  position  to  receive  the  receptacle,  and  constructed  to 
raise  and  lower  it  to  and  from  the  car,  shows  a  combination  of  elements 
some  of  which  had  been  used  in  prior  devices,  but  so  adapted  to  co- 
operate as  to  disclose  patentable  invention,  and  which  stands  at  the  head 
of  a  class,  although  in  a  well-developed  art,  and  is  entitled  to  a  liberal 
range  of  equivalency.  So  construed,  claim  1  is  infringed  by  the  ap- 
paratus of  the  Gipe  patents,  Nos.  623,899  and  645,505. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  first  suit  was  begun  against  the  proprietors  of  a  store  in  which 
was  being  used  a  cash  and  package  carrier  that  was  alleged  to  infringe 
letters  patent  No.  465,967,  December  29,  1891,  to  appellant,  assignee 
of  the  applicant,  McCarty;  the  second,  against  the  builders  of  the 
apparatus.  By  order  of  court  the  causes  were  tried  together.  From 
decrees  dismissing  the  bills  for  want  of  equity,  these  appeals  are  taken. 

J.  S.  Rusk  and  C.  C.  Linthicum,  for  appellant. 

R.  H.  Parkinson  and  David  H.  Fletcher,  for  appellees. 

Before  JENKINS,  GROS^CUP,  and  BAKER,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  The  decision  turns  upon  the  validity  of 
claim  i,  the  range  of  equivalency  ascribable  to  that  claim,  if  valid, 
and  the  interpretation  of  the  appellees'  device. 

Claim  i,  and  so  much  of  the  specification  (omitting  reference  figures) 
as  relates  thereto  particularly,  are  as  follows: 

"My  invention  relates  to  apparatus  for  carrying  parcels  and  packages  of 
merchandise  requiring  a  receptacle  on  the  car  larger  than  that  which  is 
used  for  carrying  money  merely;  and  it  consists  in  devices  *  *  *  for 
elevating  and  lowering  a  detachable  basket  or  parcel  receptacle,  and  for  at- 
taching the  basket  to  the  body  of  the  car,  and  for  controlling  the  upward 
movement  of  the  basket  when  elevating,  so  that  it  will  accurately  and  auto- 
matically attach  itself  to  the  body  of  the  car.  My  improvement  is  designed 
to  be  used  in  connection  with  a  propelling  device  consisting  of  a  spring  motor 
mounted  near  the  end  of  the  track,  although  it  is  obvious  that  any  other 
means  of  propelling  or  imparting  a  propulsive  movement  to  the  car  may  be 
employed.  *  *  *  The  body  of  the  car  hangs  from  wheels  adapted  to 
travel  on  a  wireway,  and  at  its  middle  part  has  on  either  side  an  arm  ex- 
tending horizontally  outward.  To  the  extremity  of  each  of  these  arms  is 
attached  a  bell-mouth  tube.  To  the  lower  part  of  each  of  these  tubes  is 
hinged  a  catch  device,  which  extends  through  a  slot  into  the  tube  and  has 
a  curved  handle  extending  upward  and  backward.  A  spring,  connecting  the 
tubular  piece  with  the  handle  of  the  catch,  holds  the  catch  in  place  within 
the  tube,  but  allows  it  to  be  withdrawn  from  within  the  tube  when  the 
handle  is  pressed  downward.  *  *  *  My  basket  or  parcel  receptacle  has 
a  serrated  arm  or  projection  rising  from  each  side,  adapted  to  enter  the  bell- 
mouth  tubes  and  to  have  their  serrations  catch  upon  and  hang  from  the 
catches.  The  two  arms  entering  into  the  two  tubes  are  caught  by  the  two 
catches,  and  hold  the  basket  firmly  up  against  the  body  of  the  car,  in  con- 
dition for  transportation  from  the  salesman's  station  to  the  cashier's  station. 
Near  the  end  of  the  wire  I  attach,  at  a  point  directly  over  the  middle  of  the 
car  when  it  is  at  rest,  a  framework  consisting  of  the  cross-pieces  having  per- 
forations through  their  outer  extremities.  Rods  pass  through  said  perfora- 
tions in  the  said  cross-pieces,  and  are  joined  at  the  top  and  suspended  from 
the  ceiling  by  a  cord  passing  over  a  sheave,  under  a  pulley,  and  thence  to 
an  eye  in  the  ceiling,  where  it  is  fastened.  A  cord  having  a  handle  extends 
from  said  pulley  to  within  reach  of  the  operator,  and  upon  said  cord  is 
placed  a  counterweight.  The  rods  pass  below  the  body  of  the  car,  and  sup- 
port at  their  lower  extremity  a  table  about  the  size  of  the  basket  Said  rods 
and  the  table  form  the  elevator  for  the  basket.  Upwardly  extending  pins, 
affixed  to  the  upper  surface  of  this  table,  serve  as  guides  to  locate  the  proper 
position  of  the  basket  upon  it,  and  the  rods  are  guided  by  the  cross-pieces 
so  that  when  the  whole  is  elevated  the  toothed  arms  will  enter  the  bell-mouth 
tubes.  Around  the  side  pieces  of  the  elevator  frame  are  coiled  springs,  which 
press  against  the  lower  part  of  the  cross-piece  when  the  table  with  the 
basket  on  it  is  drawn  upward,  and  the  basket  brought  into  connection  with 
the  body  of  the  car.  These  springs,  then,  are  compressed  between  the  table 
and  the  cross-piece,  and  expand  when  the  elevating  force  is  taken  away  after 
contact  between  the  car  and  the  basket  has  been  made,  and  throw  the  table 
downward,  so  that  the  pins  will  be  wholly  below  the  bottom  of  the  basket, 
and  the  car  with  the  basket  attached  can  readily  move  along  the  track.  The 
counterweight  attached  to  the  cord  balances  the  elevator,  so  that  it  will  stay 
in  any  position  in  which  the  operator  may  leave  it,  and  when,  after  contact 
is  made  between  the  basket  and  the  car,  the  table  is  thrown  downward  by 
the  expansion  of  the  spring  until  the  tension  on  the  spring  is  relieved,  the 
table  and  frame  will  remain  in  position  just  below  the  basket,  ready  to  re- 
ceive the  basket  when  it  is  dropped  from  the  body  of  the  car  by  the  with- 
drawal of  the  catches  from  the  serrations  in  the  arms,  and  the  weight  of 
the  basket  resting  upon  the  table  causes  the  table  to  drop  to  its  lowermost 
position.  At  the  end  of  the  way  I  provide  suitable  means  for  causing  the  re- 
lease of  the  basket  as  the  carrier  is  received  from  the  opposite  end  of  the 
way.     *     *     *    In  the  operation  of  my  apparatus  a  bundle  or  package  is 
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placed  In  the  basket  and  the  basket  placed  on  the  table,  and  the  eleTator 
and  basket  are  then  raised  by  pulling  downward  upon  the  cord  until  the 
basket  is  connected'  with  the  body  of  the  car  by  the  toothed  arms  engaging 
with  catches.  The  elevator  then  drops  from  the  car,  as  before  described, 
and  the  car  is  then  propelled  by  *  *  *  the  motor  •  *  •  forward 
along  the  track. 

"While  I  have  shown  and  set  forth  a  single  form  of  apparatus  embodying 
my  invention,  it  is  obvious  that  many  changes  and  modifications  may  be 
made  therein  without  departing  from  its  essential  features,  which  consist  in 
a  car  and  a  receptacle  detachably  locked  together,  and  a  separate  elevator 
situated  stationarily  at  the  end  of  the  way,  and  adapted  to  receive  the  re- 
ceptacle from  the  car  and  raise  and  lower  it  to  and  from  the  car. 

,rWhat  I  claim  is: 

"(1)  In  a  store-service  apparatus,  the  combination  of  an  elevated  way,  a  car 
mounted  to  travel  on  said  way,  a  receptacle  detachably  suspended  from  said 
car,  a  catch  device  for  locking  the  receptacle  to  the  frame  of  the  car  in  its 
suspended  position,  and  a  separate  elevator  situated  stationarily  at  the  end 
of  the  way  in  position  to  receive  the  receptacle,  and  constructed  to  raise  or 
lower  the  same  to  and  from  the  car,  substantially  as  described." 

From  the  last  paragraph  of  the  .specification,  and  from  the  use 
of  general  terms  in  the  claim,  it  seems  clear  that  McCarty  believed 
that  he  was  not  improving  one  or  more  elements  in  an  existing  com- 
bination, but  had  invented  a  new  one ;  that  he  was  the  first  to  con- 
ceive the  combination  of  (i)  an  elevated  way  (from  the  cashier's 
and  checker's  station  to  and  ending  at  a  salesman's  station,  a  way 
incapable  of  connecting  directly  the  cashier's  station  with  all  or 
several  or  more  than  one  of  the  salesmen's  stations  in  the  store), 
(2)  a  car  mounted  to  travel  on  the  way,  (3)  a  receptacle  detacha- 
bly suspended  from  the  car,  (4)  a  catch  device  for  locking  the  recep- 
tacle to  the  frame  of  the  car  in  the  receptacle's  suspended  position 
(a  catch  device  of  which  necessarily  one  part  is  on  the  car  and  the 
other  on  the  receptacle,  so  that  the  receptacle  is  locked  to  the  car 
by  being  brought  against  it  in  the  right  position),  and  (5)  a  separate 
elevator  (of  which  neither  track  nor  car  nor  receptacle  forms  a  part) 
situated  stationarily  at  the  end  of  the  way  in  position  to  receive 
the  receptacle  (an  elevator  distinguished  from  elevating  appliances 
that  are  attached  to  and  travel  with  the  car  or  car  and  receptacle, 
and  in  such  controlled  position  relative  to  that  of  the  car  when  at 
rest  that  it  may  receive  the  receptacle  when  the  receptacle  is  to  be 
raised  and  attached  to  the  car,  and  also  when  the  receptacle  is  to  be 
detached  and  lowered  from  the  car),  and  constructed  to  raise  or 
lower  the  receptacle  to  and  from  the  car;  and  that,  having  disclosed 
this  concept  and  one  particular  form  of  apparatus  for  carrying  it  into 
effect,  he  was  entitled  to  protection  from  others  using  the  combina- 
tion "substantially  as  described,"  not  merely  the  particular  form  of 
elements  "substantially  as  described." 

In  order  to  make  the  apparatus  operative  to  complete  the  circuit 
of  the  receptacle  from  the  salesman's  counter  to  the  cashier's  station 
and  back  to  the  counter,  it  is  probably  necessary  to  imply,  in  ad- 
dition to  the  elements  definitely  named  in  claim  I,  means  for  pro- 
pelling the  car,  and  means  for  releasing  the  catch  that  locks  the  re- 
ceptacle to  the  car.  With  respect  to  the  first,  the  specification 
shows  a  spring  motor,  but  adds,  "It  is  obvious  that  any  other  means 
of  propelling  the  car  may  be  employed."     Regarding  the   second, 
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McCarty,  by  claim  2,  covered  the  combination  of  the  elements  named 
in  claim  I,  and  the  additional  element  of  "means  at  the  end  of  the 
way  for  engaging  with  and  operating  said  catch  device  to  automat- 
ically detach  said  receptacle  from  the  car."  The  specification  shows' 
a  stop  against  which  the  upper  face  of  the  handle  of  the  catch  strikes 
as  the  car  reaches  the  end  of  the  way,  thereby  releasing  the  catch 
and  detaching  the  receptacle  from  the  car  automatically,  that  is,  by  the 
momentum  of  the  car ;  but  claim  2  covers  not  merely  the  particular 
stop  substantially  as  described,  but  any  means  whereby  the  motion  of 
the  car  is  utilized  to  release  the  catch.  And  since  claim  2  embodies 
a  certain  kind  of  unlocking  means,  namely,  automatic,  and  since  sepa- 
rate claims  are  not  to  be  construed  as  identical,  unless  fairly  unavoid- 
able (United  Nickel  Co.  v.  California  Electrical  Works  [C.  C]  25 
Fed.  475;  Cohansey  Glass  Co.  v.  Wharton  [C.  C]  28  Fed.  189;  Ton- 
deur  v.  Stewart,  Id.  561 ;  Smead  v.  Union  Free  School  District  [C.  G] 
44  Fed.  614 ;  Nat.  Cash  Reg.  Co.  v.  Am.  Cash  Reg.  Co.,  53  Fed.  367, 
3  C.  G  A.  559;  Felix  v.  Ledos  [C.  C]  54  Fed.  163;  Robinson  on 
Patents,  §  504),  the  means  for  releasing  the  catch,  to  be  implied  in 
claim  1,  is  any  suitable  means  that  performs  the  same  function  in  the 
combination,  whether  automatic  or  not.  For  instance,  if  it  was  con- 
ceded that  the  McCarty  apparatus  was  useful,  novel,  and  characterized 
broadly  by  invention,  and  that  claims  1  and  2  were  properly  drawn  to 
cover  separate  subject-matters,  then,  if  appellees  were  using  a  device 
built  throughout  in  exact  conformity  to  McCarty's  specification,  claim 
2  would  undoubtedly  be  infringed ;  and  if,  in  place  of  the  particular 
form  of  stop  shown  in  the  specification,  appellees  substituted  another 
form  that  served  the  same  purpose  of  releasing  the  catch  automat- 
ically, infringement  of  claim  2  would  not  be  avoided;  and,  finally, 
if  appellees  tied  a  cord  to  the  handle  of  the  catch  so  that  the  salesman 
could  pull  down  the  handle  and  release  the  catch,  instead  of  having 
the  handle  depressed  by  some  form  of  stop,  claim  1  would  be  infringed. 
Otherwise  claim  1  would  be  rendered  utterly  nugatory,  though  the 
hypothesis  is  that  McCarty's  inventive  brain  was  the  first  to  grasp 
the  possibilities  of  combining  the  elements  thereof  in  that  way. 

Is  there  anything  in  the  prior  art  to  nullify  claim  1,  or  narrow  its 
boundaries  to  less  than  McCarty  evidently  sought  to  stake  out  as  his 
own? 

Regarding  Stancliff,  No.  138,950,  May  13, 1873 ;  Bacci,  No.  260,924, 
July  n,  1882;  Walter,  No.  161,079,  March  23,  1875;  Foster  &  Col- 
ley,  No.  297,249,  April  22,  1884;  and  Babb  &  Keisling,  No.  250,624, 
December  6,  1881 — without  going  into  other  differences,  we  note  that 
the  hoisting  devices  are  attached  to  and  travel  with  the  car.  This 
method  is  quite  the  opposite  of  having  "a  separate  elevator  situated 
stationarily  at  the  end  of  the  way" ;  and,  while  it  might  not  be  in- 
convenient in  hay-slings  and  ship-loading  devices,  in  store-service 
apparatus  its  inferiorities  to  McCarty's  way  are  self-evident. 

In  Holbrook,  No.  282,321,  July  31,  1883,  and  Rice  No.  320,965, 
June  30,  1885,  the  systems  are  characterized  by  having  hollow  balls 
moved  by  gravity  along  parallel  bars.  They  have  no  separate  car,  no 
detachable  receptacle,  no  separate  elevator  co-operating  with  a  lock- 
ing device  one  part  of  which  is  on  the  car  and  the  other  on  the  re- 
59  C.C.A.— 33 
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ceptacle.  We  regard  the  system  of  cars  and  detachable  receptacles 
propelled  on  taut  wires  as  of  a  class  different  from  that  of  the  rolling 
hollow  balls. 

In  Fisher,  No.  308,481,  November  25,  1884;  Fisher,  No.  314*814. 
March  31,  1885;  Burns,  No.  309,520,  December  23,  1884;  Hinton, 
No.  321,360,  June  30,  1885;  and  Bostedo,  No.  330,553,  November  17, 
1885 — the  car  and  receptacle  are  let  down  together  by  lowering  a 
section  of  the  track,  or  are  removed  from  the  track.  They  have  no 
detachable  receptacle  nor  separate  elevator  co-operating  with  a  lock- 
ing device.  The  advantages  of  a  system  having  a  permanent  track 
with  a  car  permanently  thereon  and  at  hand,  ready  to  be  dispatched 
whenever  the  receptacle  is  raised  and  locked  thereto,  are  obvious. 

In  Bigelow,  No.  330,869,  November  24,  1885,  the  receptacle  is 
raised  and  hooked  to  the  car  by  hand.  The  elevator  and  locking 
device  are  wanting— elements  indispensable  to  the  McCarty  sys- 
tem, in  which  a  large  receptacle  suspended  from  the  car  is  carried  at  a 
desirable  height  above  the  heads  of  clerks  and  customers. 

Prior  McCarty  patents,  Nos.  325,425,  325426,  and  325,618,  Sep- 
tember 1,  1885,  show  a  track  and  car  within  reach  of  the  salesman's 
hand,  and  a  small  cup-shaped  receptacle  attachable  to  the  car  by 
manual  turning.  No  elevator,  no  locking  device  of  the  class  neces- 
sary to  co-operate  with  an  elevator. 

Hart,  No.  362443,  and  Hart  &  Yoe,  No.  362444,  May  3,  1887,  are 
later  inventions  than  McCarty's.  This  was  proven  to  the  satisfac- 
tion of  the  Patent  Office,  and  the  evidence  in  this  record  establishes 
beyond  doubt  that  these  men  were  employed  by  the  assignee  of 
McCarty's  application,  and  had  full  knowledge  of  McCarty's  inven- 
tion in  advance  of  making  the  improvements  set  forth  in  the  above- 
mentioned  patents. 

The  specification  of  Kenney,  No.  343,539,  June  8, 1886,  differentiates 
his  system  entirely  from  that  of  McCarty: 

"The  invention  is  embodied  in  an  apparatus  of  that  class  in  which  a  con- 
tinuously moving  conveying  device  or  car  passes  all  or  a  considerable  number 
of  stations  in  the  store  on  its  way  to  and  from  the  cashier's  desk,  the  said 
conveying  device  or  car  collecting  the  cash  receptacles  that  are  to  be  taken 
to  the  cashier's  desk  as  it  passes  the  different  stations,  and  at  the  same  time 
discharging  the  receptacles  that  are  returning  from  the  cashier's  desk  at  the 
proper  station." 

The  distinguishing  features  of  the  Kenney  structure,  stated  gener- 
ally, are  a  circuitous  track  leading  past  the  cashier's  desk  and  all  the 
salesmen's  stations ;  a  car  propelled  by  electric  motor  (or  other  con- 
stant means),  and  moving  continuously  round  the  circuit  in  one  di- 
rection ;  on  each  side  of  the  car  an  arm  supporting  a  horizontal  bar 
parallel  to  the  track ;  at  each  salesman's  station  a  horizontal  bar  par- 
allel to  the  track,  over  which  cash  receptacles  may  be  hooked,  and 
means  for  raising  it  to  the  level  and  at  one  side  of  the  car ;  a  stop  at 
the  rear  end  of  the  car  bar,  elevated  automatically,  as  the  car  passes 
each  salesman's  station,  to  strike  the  hdoks  of  the  cash  receptacles 
and  sweep  them  from  the  salesman's  bar  to  the  car  bar,  and  immedi- 
ately thereafter  depressed  to  permit  the  cash  receptacles  to  be  swept 
from  the  car  bar  by  a  permanent  stop  at  the  cashier's  desk  into  a  suit- 
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able  receptacle;  a  ball  rigidly  depending  from  each  cash  receptacle, 
the  balls  being  of  a  different  size  for  each  salesman's  station ;  at  each 
salesman's  station  a  gate,  on  the  side  of  the  track  opposite  to  the  ele- 
vating bar,  through  which  the  balls  of  the  cash  receptacles  of  all 
other  stations  may  pass,  and  which  catches  the  balls  sent  from  that 
station  and  now  being  returned  from  the  cashier's  desk,  whereupon 
the  stems  between  the  balls  and  the  receptacles  are  engaged  between 
parallel  guides  down  which  the  receptacles  slip  to  the  station.  McCarty 
contemplated  a  system  in  which  there  should  be  as  many  separate 
tracks  as  there  were  salesmen's  stations  to  be  served,  each  salesman 
having  a  direct  and  independent  connection  with  the  cashier.  If 
the  Kenney  track  should  be  split  up  to  give  separate  service  to  each 
salesman,  nevertheless  there  would  be  no  "end  of  the  way,"  for 
Kenney  says  that  in  such  a  case  it  would  be  necessary  to  build  a  loop 
at  each  end,  round  which  the  car  could  proceed  in  its  continuous  move- 
ment in  one  direction.  And,  even  if  so  radical  a  departure  should  be 
made  as  to  omit  the  loops  and  run  the  car  back  and  forth  on  a  straight 
taut  wire,  there  would  be  no  "end  of  the  way"  in  the  sense  in  which 
McCarty  used  that  term.  If  the  car  was  at  rest  at  the  end  of  the  way, 
Kenney's  elevating  bar  could  not  be  used  to  raise  and  attach  a  recep- 
tacle to  the  car.  The  car  must  first  be  in  motion  in  order  to  operate 
the  automatic  stop  and  pick  up  the  cash  receptacles  from  the  elevating 
bar.  Kenney  employs  no  locking  device.  The  stop  at  the  rear  end 
of  the  car  bar  is  raised  only  as  the  car  approaches  a  station,  and  falls 
back  as  soon  as  the  receptacles  are  picked  up,  so  that  the  receptacles 
are  merely  hanging  by  hooks  from  a  straight  bar,  liable  to  be  knocked 
off  by  any  obstruction — a  thing  that  is  intended  to  happen  at  the  cash- 
ier's station.  But  if  the  bar  and  stop  and  hook  were  to  be  called  a 
locking  device,  they  do  not  comprise  a  lock  of  the  McCarty  class, 
which  co-operates  with  the  elevator  to  enable  the  salesman  to  raise 
and  attach  the  receptacle  directly  to  the  car  at  rest  at  the  end  of  the 
way.  The  Kenney  elevating  bar  is  not  at  the  end  of  the  way ;  it  raises 
the  receptacle  to  the  side  of  the  track,  not  to  and  against  the  car ;  and 
it  is  incapable  of  receiving  and  lowering  the  receptacle.  On  the  oppo- 
site side  of  the  track  the  returning  receptacle  slides  down  parallel 
guides.  There  is  therefore  no  elevator  for  lowering  the  receptacle, 
beyond  one  in  the  sense  in  which  a  boy  is  using  an  elevator  when  he 
slides  down  a  balustrade.  Without  going  to  details  of  construction, 
the  Kenney  apparatus  is  found  wanting  in  the  first,  third,  and  fifth 
elements  of  McCarty's  concept  as  herein  defined. 

McCarty  was  not  the  pioneer  in  building  store-service  apparatus. 
The  prior  art  discloses  various  systems  which  employed  from  one  to 
three  of  the  elements  of  McCarty's  combination,  and  it  may  be  pos- 
sible to  find  something  to  answer  in  a  general  way  to  each,  though 
not  in  one  combination;  but  nowhere  prior  to  McCarty's  patent  is 
shown  the  combination  of  an  elevated  way  (a  separate  way  from  the 
cashier's  station  to  and  ending  at  each  salesman's  station  to  be  served, 
and  incapable  of  connecting  directly  the  cashier's  station  with  all  or 
several  of  the  salesmen's  stations),  a  car  mounted  to  travel  on  the  way, 
a  receptacle  detachably  suspended  from  the  car,  a  catch  device  for 
locking  the  receptacle  to  the  frame  of  the  car  in  the  receptacle's  sus- 
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pended  position  (a  catch  device  of  which  necessarily  one  part  is  on  the 
car  and  the  other  on  the  receptacle,  so  that  the  receptacle  is  locked 
to  the  car  by  being  brought  against  it  in  the  right  position),  and  a 
separate  elevator  (of  which  neither  track  nor  car  nor  receptacle  forms 
a  part)  situated  stationarily  at  the  end  of  the  way  in  position  to  receive 
the  receptacle  (an  elevator  distinguished  from  elevating  appliances  that 
are  attached  to  and  travel  with  the  car  or  car  and  receptacle,  and  in 
such  controlled  position  relative  to  that  of  the  car  when  at  rest  that  it 
may  receive  the  receptacle  when  the  receptacle  is  to  be  raised  and  at- 
tached to  the  car,  and  also  when  the  receptacle  is  to  be  detached  and 
lowered  from  the  car),  and  constructed  to  raise  or  lower  the  receptacle 
to  or  from  the  car.  Though  novelty  of  combination  does  not  estab- 
lish invention  (Interior  Lumber  Co.  v.  Perkins,  80  Fed.  528  [25  C.  C. 
A.  613] ;  Kelly  v.  Clow,  89  Fed.  297  [32  C.  C.  A.  205] ;  Busell 
Trimmer  Co.  v.  Stevens,  137  U.  S.  423  [11  Sup.  Ct.  150,  34  L.  Ed. 
719]),  we  think  invention  was  displayed  in  modifying  elements,  as  they 
were  formerly  known,  so  materially  that  they  would  co-operate,  and 
in  combining  the  modified  elements  into  a  new  class  of  store-service 
apparatus. 

It  is  contended  that  the  file-wrapper  and  contents  estop  appellant 
from  claiming  more  than  the  structural  details  of  the  apparatus. 
A  careful  examination  has  satisfied  us  that,  so  far  from  the  appli- 
cant's acquiescing  in  the  initial  adverse  opinions  of  the  examiner,  he 
constantly  insisted  upon  a  broad  construction  of  his  invention;  that, 
when  the  examiner  suggested  that  it  was  necessary  to  declare  in- 
terferences on  claim  1,  the  applicant  asked  that  they  be  declared, 
but  the  examiner  finally  found  that  course  unnecessary;  that  when 
the  examiner,  after  argument,  was  insisting  on  certain  references  as 
anticipatory  of  claim  1,  the  applicant  desired  the  record  shaped  so 
that  he  could  appeal  to  the  board  of  examiners  in  chief;  that  the 
examiner  finally  withdrew  all  references,  and  allowed  claim  1  as  it 
stands,  and  permitted  the  applicant  to  add  to  the  specification,  imme- 
diately preceding  the  claims,  the  paragraph  that  asserts  the  primary 
character  of  the  invention. 

Appellees  also  insist  that  the  McCarty  apparatus  is  not  operative; 
that  the  patent  is  therefore  void  for  want  of  utility.  The  record  shows 
that  appellant,  owner  of  the  patent,  has  never  put  the  device  upon 
the  market.  The  record  also  discloses  that  appellant  is  the  oldest 
and  largest  concern  engaged  in  furnishing  store-service  apparatus. 
The  failure  to  use  McCarty's  device  might  support  the  inference 
that  it  is  inoperative,  and  also  the  inference  that  it  is  operative  but 
that  for  commercial  reasons  appellant  prefers  to  suppress  the  inven- 
tion. The  latter  inference  is  supported,  we  think,  by  the  other  evi- 
dence in  the  record.  We  understand  the  experts  to  agree  that  the 
specification,  applied  to  claim  1,  fully  and  clearly  describes  an  operative 
mechanism.  From  an  examination  of  the  patent  and  exhibited  model, 
we  concur  in  that  opinion.  Numerous  witnesses  establish  that,  before 
the  application  was  filed,  McCarty  erected  and  operated  a  large  model 
from  which  the  drawings  were  made.  It  is  true  that  it  was  susceptible 
of  improvement,  but  that  fact  does  not  negative  utility.  Telephone 
Cases,  126  U.  S.  1,  8  Sup.  Ct.  778,  31  L.  Ed.  863 ;  Rogers  Typographic 
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Co.  v.  Mergenthaler  Linotype  Co.,  64  Fed.  799,  12  C.  C.  A.  422. 
Without  appellees'  or  others'  improvements  upon  McCarty,  that  sys- 
tem probably  was  commercially  inferior  to  others  owned  and  success- 
fully introduced  by  appellant. 

The  McCarty  patent,  being  found  at  the  head  of  a  class,  though  in  a 
well-developed  art,  is  entitled  to  a  liberal  range  of  equivalency.  Con- 
solidated Valve  Co.  v.  Crosby  Valve  Co.,  113  U.  S.  157,  5  Sup.  Ct.  513, 
28  L.  Ed.  939;  Morley  Machine  Co.  v.  Lancaster,  129  U.  S.  263,  9  Sup. 
Ct.  299,  32  L.  Ed.  715;  Nat.  Hollow  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.,  106  Fed.  693,  45  C.  C.  A.  544;  Crown  Cork  & 
Seal  Co.  v.  Aluminum  Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72.  So 
construed,  claim  1  is  undoubtedly  infringed  by  appellees'  apparatus. 
No  question  is  made  about  the  mechanical  identity  of  the  elevated  way, 
the  car  mounted  to  travel  thereon,  and  the  receptacle  detachably  sus- 
pended from  the  car.  The  catch,  like  McCarty's,  is  of  that  class  in 
which  one  part  is  on  the  car  and  the  other  on  the  receptacle,  so  that  the 
receptacle  is  locked  to  the  car  by  being  brought  against  it  in  the  right 
position.  The  part  on  the  receptacle  is  a  crossbar  forming  part  of 
the  handle.  On  the  car  is  a  pivoted  dog  with  three  detents.  In  its 
normal  position,  the  middle  detent  is  struck  by  the  crossbar  of  the 
handle  when  the  receptacle  is  raised  to  and  against  the  car,  whereby 
the  lower  detent  slips  under  and  clasps  the  crossbar  of  the  handle, 
and  is  securely  locked  in  that  position  by  the  upper  detent's  engage- 
ment with  a  pivoted  block  and  spring,  to  which  is  fixed  a  trigger  in 
such  position  that  it  is  tripped  and  the  receptacle  released  by  the 
upward  movement  of  the  crossbar  of  the  receptacle's  handle.  The 
notched  upright  arms  of  McCarty's  receptacle  are  locked  by  the 
spring  catch  in  the  bell-mouth  tubes  of  the  car,  and  the  catch  is 
tripped  by  pressure  being  brought  to  bear  upon  the  handle  or  trigger 
thereof.  While  there  are  considerable  differences  in  structural  de- 
tails, we  think  the  essential  principles  of  the  two  locking  devices 
are  the  same.  Appellees'  elevator,  like  McCarty's,  is  situated  sta- 
tionarily  at  the  end  of  the  way,  and  in  such  controlled  position  relative 
to  that  of  the  car  when  at  rest  that  it  may  receive  the  receptacle  when 
the  receptacle  is  to  be  raised  and  attached  to  the  car,  and  also  when 
the  receptacle  is  to  be  detached  and  lowered  from  the  car.  In  ap- 
pellees' device,  a  stirrup,  adapted  to  fit  under  the  crossbar  of  the  re- 
ceptacle's handle,  by  means  of  cords  running  through  permanent 
guides  raises  the  receptacle  to  and  against  the  car  in  such  controlled 
relation  that  the  catch  locks  the  receptacle  to  the  car,  and  then  the 
stirrup  is  automatically  depressed  by  springs  so  as  to  allow  the  car 
to  travel  on  its  way.  In  McCarty's,  a  plate,  adapted  to  fit  under  the 
bottom  of  the  basket,  by  means  of  rods  running  through  permanent 
guides  raises  the  receptacle  to  and  against  the  car  in  such  controlled 
relation  that  the  catch  locks  the  receptacle  to  the  car,  and  then  the 
plate  is  automatically  depressed  by  springs  so  as  to  allow  the  car  to 
travel  on  its  way.  The  main  structural  difference  is  that  between  the 
palm  of  the  hand  under  a  basket  and  the  crook  of  the  finger  under  the 
handle.  In  appellees'  apparatus  we  find  the  elements  of  McCarty's 
claim  1,  combined  in  the  same  way  to  effect  the  same  unitary  result. 
We  doubt  not  that  appellees'  device,  as  made  under  patents  No.  623,- 
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899,  April  25,  1899,  and  No.  645,505,  March  13,  1900,  to  Gipe,  shows 
patentable  differences  in  structural  details ;  but  appellees  are  no  more 
entitled  to  use  McCarty's  invention  without  license  than  appellant  is 
theirs. 

The  decrees  are  reversed,  with  the  direction  in  each  case  to  enter  a 
decree  in  complainant's  favor  for  an  injunction  and  an  accounting. 


(123  Fed.  410.) 

NATIONAL  METAL  EDGE  BOX  00.  ▼.  MARONL 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  4,  1903.) 

No.  164. 

L  Contributory  Negligence— Question  for  Jury. 

The  question  of  the  contributory  negligence  of  the  plaintiff  In  an 
action  for  a  personal  injury  held,  under  conflicting  evidence  as  to  the 
facts,  and  his  knowledge  of  the  danger,  to  have  been  properly  submitted 
to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 

James  K.  Batchelder,  for  plaintiff  in  error. 
Clarke  C.  Fitts,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  action  was  brought  by  Guspa  Maroni 
to  recover  damages  for  injuries  received  by  him  on  the  28th  day  of 
January,  1901,  in  the  pulpmill  owned  and  operated  by  the  defendant  at 
Readsboro,  Vt. 

Plaintiff  was  in  the  employ  of  a  railroad  company  in  its  repair  shop, 
which  was  located  some  75  rods  from  the  defendant's  mill.  On  the 
day  in  question  he  was  directed  by  his  employer  to  go  to  the  defend- 
ant's mill  to  procure  a  valve  for  the  use  of  the  railroad  company,  it 
being  customary  for  the  railroad  to  procure  such  supplies  from  the 
defendant.  In  pursuance  of  this  purpose  he  passed  by  a  stairway  used 
by  the  defendant's  employes  in  passing  up  and  down,  and  also  used 
as  a  slideway,  planks  being  laid  on  the  steps,  down  which  bales  of  stock 
were  slid  by  gravity  from  the  fourth  to  the  third  floor  of  the  mill. 
As  he  was  passing  the  foot  of  the  stairway  he  was  struck  by  a  bale  of 
paper  stock  of  several  hundred  pounds  weight,  and  about  three  feet 
square,  and  received  the  injuries  of  which  he  complains. 

The  stairway  is  built  against  the  side  of  the  mill  and  on  the  other 
side  it  is  boarded  up  solidly  about  one  half  the  way  from  the  top,  the 
upper  portion  being  hidden  from  the  view  of  a  person  approaching 
on  the  floor  below.  The  plaintiff  was  familiar  with  the  stairway  and 
its  uses,  having  previously  worked  for  the  defendant.  His  testimony 
tended  to  show  that  when  used  for  a  slideway  for  bales  of  stock,  the 
defendant  had  some  one  posted  at  the  foot  of  the  stairs  to  notify  per- 
sons who  might  be  passing  on  the  third  floor.  This  was  contradicted 
by  defendant's  witnesses,  but  the  evidence  justified  the  jury,  if  they 
credited  the  plaintiff's  version  of  the  accident,  in  finding  that  there  was 

T  1.  See  Negligence,  vol.  37,  Cent  Dig.  5  299. 
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negligence  in  propelling  heavy  bales  of  stock  with  great  velocity  down 
the  incline,  without  notice  to  those  lawfully  passing  the  foot  of  the 
slideway.    The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 

$I,IOO. 

The  defendant  assigns  error  as  follows :  (i)  That  the  court  erred 
in  not  directing  a  verdict  for  the  defendant ;  (2)  that  the  court  erred 
in  declining  to  charge  the  jury  that  it  was  the  duty  of  the  plaintiff  to 
look  and  watch  to  learn  if  bales  were  being  put  down,  and  if  he  did  not 
do  so  he  was  guilty  of  contributory  negligence,  and  (3)  that  the  court 
erred  in  charging  the  jury  upon  the  subject  of  contributory  negligence. 

The  motion  for  the  direction  of  a  verdict  states  no  grounds  upon 
which  the  defendant  relies.  If,  however,  it  be  conceded  that  it  was 
based  upon  the  plaintiff's  alleged  negligence,  which  counsel  for  defend- 
ant assumes  to  be  the  fact,  there  was  no  error  in  its  denial. 

The  plaintiff's  negligence,  upon  the  testimony  was  clearly  a  ques- 
tion of  fact  for  the  jury.  The  trial  judge  did  not  charge  upon  this 
question  in  the  precise  language  of  the  request,  but  the  charge  pre- 
sented the  question  to  the  jury  as  fairly  for  the  defendant  as  it  had 
any  right  to  demand.  The  jury  were  told  that  if  they  believed  the 
testimony  of  the  defendant's  superintendent  that  he  informed  the  plain- 
tiff that  they  had  no  valve  suitable  for  the  purposes  of  the  railroad,  and 
that  it  would  not  avail  the  plaintiff  to  search  for  one  in  the  pipeshop, 
his  attempting  to  go  there  made  him  a  trespasser,  which  would 
prevent  a  recovery. 

The  court  then  said: 

"Bat  If  not  so  given  to  understand,  and  he  was  left  to  understand  that  he 
might  look  further  for  a  valve,  he  would  be  rightfully  there;  but  still  If  he 
did  not  exercise  the  care  of  a  prudent  man  in  view  of  the  bales  that  -were 
lying  there,  and  what  he  knew  and  ought  to  have  known  and  could  see  in 
looking  out  for  the  bale  that  hit  him,  and  that  failure  contributed  to  his  being 
hit,  he  would  not  be  entitled  to  recover,  and  the  verdict  should  be  for  the  de- 
fendant, although  the  defendant's  men  should  be  found  to  have  been  negli- 
gent in  putting  down  the  bale  without  giving  warning  as  had  been  before 
explained." 

The  jury  were  therefore  given  to  understand  that,  if  the  plaintiff 
did  not  exercise  reasonable  care  in  looking  out  for  the  bale  that  struck 
him,  he  could  not  recover. 

We  find  no  error  in  the  record  and  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed  with  costs. 


(124  Fed.  63.) 

Appeal  of  CAHILL. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  1,  1903.) 

No.  145. 

1«  Towage—Desertion  op  Tow  by  Tug — Liability  for  Loss. 

A  tug,  which  cut  loose  from  a  dredge  and  two  scows,  which  she  had 
in  tow,  in  the  night,  and  deserted  them,  in  disregard  of  her  duty  to  use 
all  reasonable  efforts  for  their  preservation,  is  liable  for  their  consequent 
loss  or  damage,  in  the  absence  of  clear  proof  that  her  efforts  to  save 
them  would  have  been  ineffectual. 
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2.  Admiralty— Appeal— Review  of  Findings  op  Pact. 

Findings  of  fact  by  a  commissioner  in  admiralty  on  evidence  which 
is  conflicting  or  doubtful,  and  which  have  been  reconsidered  on  exceptions 
and  approved  by  the  court,  w"l  not  be  disturbed  on  appeal,  unless  mani- 
festly wrong. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Wm.  G.  Choate,  for  appellant. 

W.  Frothingham,  for  appellee  J.  P.  Randerson. 

Le  Roy  S.  Gove,  for  appellee  Providence  Washington  Ins.  Co. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  According  to  the  testimony  of  Brainard,  the 
pilot  of  the  tug,  he  thought  the  dredge  was  going  to  founder,  and  told 
Cutter,  the  master,  that  he  thought  the  best  thing  to  be  done  was  to 
"take  the  men  off  and  let  the  dredge  go  on  the  beach" ;  and  this  was 
before  the  alleged  waving  of  lights  on  board  the  dredge.  Cutter,  the 
master  of  the  tug,  testifies  that  he  ordered  the  tug  hawser  cut  solely 
because  of  signals  from  the  dredge,  and  would  not  otherwise  have 
'lone  so.  No  signals  had  been  given  from  the  dredge,  and  we  are  satis- 
fied the  master  of  the  tug  ordered  the  hawser  cut,  not  because  of  any 
supposed  signals,  but  solely  because  he  thought,  as  the  pilot  did,  that 
the  dredge  and  scows  would  founder,  and  thereby  imperil  his  own  ves- 
sel. After  taking  the  men  off  the  dredge,  the  tug  put  to  sea  and  aban- 
doned her  tows.  This  all  took  place  at  night,  about  half  past  8  o'clock, 
when  the  vessels  were  about  two  miles  from  the  coast  of  Cape  Cod. 
The  rough  weather  and  heavy  sea  may  have  endangered  the  scows,  but 
the  dredge  was  not  in  extreme  danger,  although  some  of  the  men  on 
board  her  were  apprehensive.  The  circumstance  that  the  men  left  her 
in  hot  haste  is  explained  by  the  fear  and  excitement  created  by  the  con- 
duct of  the  navigators  of  the  tug. 

Even  if  the  circumstances  had  been  sufficient  to  justify  the  master 
of  the  tug  in  cutting  loose  from  the  dredge  in  order  to  take  off  the 
men,  they  did  not  justify  him  in  deserting  her  and  her  scows,  and  allow- 
ing them  to  be  beached  without  any  effort  to  save  them.  We  are  satis- 
fied there  was  a  reasonable  chance  that  they  could  have  been  saved  if 
the  tug  had  resumed  charge  of  them.  Their  owner  was  entitled  to  the 
benefit  of  the  chance,  and  as  he  has  been  deprived  of  it  by  the  conduct 
of  the  tug,  in  disregard  of  her  duty  to  use  all  reasonable  efforts  for  the 
preservation  of  her  tow,  the  tug  must  respond  for  the  consequences, 
in  the  absence  of  clear  proof  that  her  efforts  would  have  been  inef- 
fectual. Upon  this  branch  of  the  case  we  fully  concur  in  the  opinion 
of  the  court  below,  and  do  not  deem  it  necessary  to  express  ourselves 
further. 

The  numerous  exceptions  to  the  findings  upon  the  items  of  damage 
have  required  an  extended  examination  of  the  proofs  taken  before  the 
commissioner,  to  whom  the  cause  was  referred  to  report  damages. 
The  commissioner's  findings  were  carefully  considered  and  revised  by 

1 2.  See  Admiralty,  vol.  1,  Cent.  Dig.  5  770. 
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the  district  judge,  and,  although  a  reduced  allowance  as  respects  some 
of  the  items  would  have  been  more  satisfactory,  we  are  unable  to  say 
that  as  finally  allowed  they  are  not  sanctioned  by  the  evidence.  The 
losses  in  the  nature  of  salvage  services,  and  for  removing  the  vessels 
and  their  dredging  appliances  to  a  place  of  repair,  for  the  repairs  made, 
for  demurrage,  and  for  depreciation,  when  repaired,  from  their  former 
value,  were  awarded  upon  correct  principles  and  upon  conflicting  testi- 
mony. No  error  of  law  appears.  The  findings  of  a  master  or  com- 
missioner will  not  be  disturbed  as  to  matters  of  fact  upon  which  the 
evidence  is  doubtful  or  the  inferences  are  uncertain ;  much  less  when 
his  conclusions  are  reached  upon  conflicting  testimony,  and  involve 
to  a  greater  or  less  degree  the  credibility  of  the  witnesses.  When,  as 
in  this  case,  they  have  been  reconsidered  upon  exceptions  and  ap- 
proved upon  the  review,  they  should  not  be  disturbed  by  this  court,  un- 
less manifestly  wrong. 

The  decree  is  affirmed,  with  interest  and  costs. 


024  Fed.  1.) 

THE  GERMANIC. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  1,  1903.) 

Nob.  151,  152. 

L  Shipping— Injury  to  Cargo— Harter  Act 

The  trend  of  judicial  decision  in  the  United  States  has  been  to  con- 
strue the  Harter  act  strictly,  and  not  to  extend  the  carrier's  exemption 
from  liability  to  doubtful  and  uncertain  cases,  but  to  leave  such  liabil- 
ity as  it  was  defined  and  enforced  by  the  law  maritime  and  by  the 
common  law,  unless  the  act  plainly  and  unequivocally  asserts  a  different 
liability. 
ft.  Same— Sinking  op  Vessel  at  Dock— Negligent  Unloading. 

The  unloading  of  cargo  In  the  port  of  discharge  by  stevedores  has  no 
relation  to  the  "management  of  the  vessel,"  within  the  meaning  of  the 
third  section  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445 
[U.  S.  Comp.  St  1901,  p.  2946]),  not  being  an  act  done  with  any  view 
to  such  management,  but  relates  to  the  "care  or  delivery  of  cargo,"  with- 
in the  meaning  of  the  first  section;  and  where  by  the  negligent  and 
Improper  manner  In  which  it  was  done  it  brought  about  a  condition 
of  instability  In  a  ship,  which,  owing  to  a  large  accumulation  of  ice 
above  her  upper  deck,  rendered  her  top-heavy,  and  she  rolled  over  and 
sank  at  her  dock,  injuring  the  remaining  cargo,  she  is  liable  for  the 
damage,  although  other  acts  done  or  omitted  in  the  management  of  the 
vessel  may  have  contributed  to  the  injury. 

Wallace,  Circuit  Judge,  dissenting. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  107  Fed.  294. 

On  appeal  from  a  decree  of  the  District  Court  of  the  Southern  Dis- 
trict of  New  York  finding  the  Germanic  in  fault  and  awarding  dam- 
ages to  libelants  for  loss  of  cargo  due  to  the  stranding  of  the  steamer 
while  lying  at  pier  45  North  river,  during  the  night  of  Monday,  Feb- 
ruary 13,  1899. 

1 1.  Statutory  exemption  of  shipowners  from  liability,  see  note  to  Nord- 
Peutseher  Lloyd  v.  Insurance  Co.  of  North  America,  49  C.  C.  A.  11. 
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Everett  P.  Wheeler,  for  appellant. 
Walter  F.  Taylor,  for  appellees  Aitken  and  others. 
Wilhelmus  Mynderse,  for  appellees  Insurance  Company  of  North 
America  and  others. 
Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  facts  are  stated  with  great  care  and  ac- 
curacy by  the  District  Judge  and  need  not  be  repeated  here.  The 
Germanic  (D.  C.)  107  Fed.  294.  His  statement  is  challenged  in  a 
few  unimportant  particulars,  but  no  error  is  pointed  out  which,  in  our 
judgment,  affects  the  correctness  of  his  conclusions.  It  is  said,  for 
instance,  that  the  finding  that  the  wind  at  the  time  of  the  first  list 
to  port  was  northerly  is  incorrect,  the  wind  having  suddenly  shifted 
to  the  northwest  about  4  p.  m.  It  is  also  argued  that  the  judge's 
estimate  of  the  weight  of  ice  on  the  steamer's  decks  and  upper  works 
at  213  tons  is  too  high.  We  are  inclined  to  regard  this  as  a  conserva- 
tive estimate  and  much  more  reliable  than  the  conjecture  of  the  mas- 
ter who  placed  the  weight  at  180  tons.  But  even  if  the  conclusions 
of  the  appellant  in  both  these  particulars  be  accepted  as  correct  the 
same  deductions  follow.  So  far  as  the  weight  of  the  ice  is  concerned 
it  is  practically  conceded  by  the  libelants'  counsel  that  the  difference 
in  the  two  estimates  is  immaterial.     He  says: 

"The  exact  determination  of  this  amount  is  unimportant,  and  for  the  sake 
of  the  argument  we  assume  the  correctness  of  Judge  Brown's  figures.*' 

The  District  Court  found  that  the  damages  were  caused  by  two 
sudden  lurches  to  port,  the  first  knocking  off  the  cover  of  the  coal 
port  and  the  second  carrying  the  bottom  of  the  port  below  the  water 
line,  and  that  these  lurches  were  produced  by  the  unstable  and  top- 
heavy  condition  of  the  steamer  arising  from  the  inconsiderate  un- 
loading of  nearly  all  of  her  cargo  without  any  regard  to  the  great 
weight  of  ice  and  snow  above  her  decks.  We  fully  concur  in  these 
conclusions  and  in  the  reasoning  by  which  they  are  supported  and 
deem  it  unnecessary  to  add  anything  to  the  opinion  of  the  district 
judge. 

The  contention  that  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27 
Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946])  constitutes  a  complete 
defense  to  the  action  necessitates  further  observation.  The  first  sec- 
tion of  the  act  is  evidently  in  the  interest  of  the  shipper  and  was  in- 
tended for  his  protection.  It  provides  that  it  shall  be  unlawful  to  in- 
sert in  a  bill  of  lading  any  agreement  relieving  the  vessel  or  her  owner 
from  liability  "for  loss  or  damage  arising  from  negligence,  fault,  or 
failure  in  proper  loading,  stowage,  custody,  care,  or  proper  delivery 
of  any  and  all  lawful  merchandise  or  property  committed  to  its  or 
their  charge."  All  words  and  clauses  of  such  import  inserted  in  bills 
of  lading  are  declared  to  be  "null  and  void  and  of  no  effect."  It  is 
plain  that  by  virtue  of  this  section  a  carrier  cannot  avoid  liability  for 
negligence  in  the  loading,  stowage,  custody,  care  and  delivery  of  mer- 
chandise. 

The  second  section  (27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]) 
is  also  in  the  interest  of  the  shipper.     It  makes  it  unlawful  to  insert 
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in  a  bill  of  lading  any  agreement  whereby  the  obligation  of  the  owner 
of  a  vessel  "to  exercise  due  diligence  properly  to  equip  *  *  * 
and  to  make  said  vessel  seaworthy  *  *  *  or  whereby  the  obliga- 
tions of  the  master,  officers,  agents,  or  servants  to  carefully  handle 
and  stow  her  cargo  and  to  care  for  and  properly  deliver  the  same,  shall 
in  any  wise  be  lessened,  weakened,  or  avoided."  This  section  recog- 
nizes the  obligation  to  use  due  diligence  to  provide  a  seaworthy  ves- 
sel and  carefully  to  handle,  stow,  care  for  and  deliver  the  cargo  and 
makes  it  unlawful  to  insert  a  clause  whereby  these  obligations  are 
avoided  or  weakened. 

The  third  section  (27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]), 
which  is  relied  upon  by  appellant,  is  in  the  interest  of  the  carrier  and 
is  evidently  intended  as  a  compensation  for  the  loss  of  his  right  to 
limit  his  liability  as  provided  in  the  preceding  sections,  the  effort  of 
the  lawmakers,  apparently,  being  to  adjust  the  rights  and  obligations 
of  each  upon  a  fair  and  reasonable  basis.  The  section  provides  that 
if  the  owner  of  a  vessel  shall  exercise  due  diligence  to  make  the  ves- 
sel seaworthy  and  properly  manned,  equipped  and  supplied  then  and 
in  that  case  neither  the  vessel  nor  her  owner  shall  be  responsible 
for  damages  "resulting  from  faults  or  errors  in  navigation  or  in  the 
management  of  said  vessel.,,  Reading  these  provisions  together  and 
in  the  light  of  the  interpretation  placed  upon  them  by  the  courts  it 
seems  plain  that  the  carrier  is  still  liable  for  negligence  in  the  load- 
ing, stowage,  custody,  care,  handling  and  delivery  of  the  cargo  and 
that  neither  the  carrier  nor  the  vessel  is  liable  for  faults  or  errors  in 
the  navigation  or  in  the  management  of  the  vessel,  but  in  order  to 
avail  himself  of  this  exemption  he  must  use  due  diligence  to  provide 
a  seaworthy  vessel  properly  manne'd  and  equipped. 

The  Supreme  Court  in  the  case  of  The  Carib  Prince,  170  U.  S.  655, 
18  Sup.  Ct.  753,  42  L.  Ed.  1 181,  decided  that  the  act  did  not  exempt 
the  vessel  from  injury  occasioned  by  a  latent  defect  in  the  peak  bal- 
last tank  caused  by  a  broken  rivet  head  which  left  a  hole  through 
which  the  water  entered  and  injured  the  cargo.  It  was  also  decided 
that  the  third  section  exempted  from  liability  only  where  the  damage 
resulted  from  dangers  of  the  sea  or  faults  in  the  navigation  or  man- 
agement of  the  ship.  The  C.  W.  Elphicke,  122  Fed.  439,  58  C.  C. 
A.  421. 

In  The  Irrawaddy,  171  U.  S.  187,  18  Sup.  Ct.  831,  43  L.  Ed.  130, 
the  court,  at  page  192,  171  U.  S.,  page  833, 18  Sup.  Ct.,  43  L.  Ed.  130, 
says: 

"Plainly  the  main  purposes  of  the  act  were  to  relieve  the  shipowner  from 
liability  for  latent  defects,  not  discoverable  by  the  utmost  care  and  diligence, 
and,  in  event  that  he  has  exercised  due  diligence  to  make  his  vessel  sea- 
worthy, to  exempt  him  and  the  ship  from  responsibility  for  damage  or  loss 
resulting  from  faults  or  errors  in  navigation  or  in  the  management  of  the 
vessel." 

The  court  refused  to  extend  the  act  so  as. to  permit  the  owner  to 
share  in  the  benefits  of  a  general  average  contribution  to  meet  losses 
due  to  faults  in  management  and  navigation. 

In  the  case  of  Knott  v.  Botany  Mills,  179  U.  S.  69,  21  Sup.  Ct. 
30,  45  L.  Ed.  90,  a  cargo  of  wool  was  injured  by  drainage  from  wet 
sugar  taken  on  at  a  subsequent  port.     At  a  third  port  cargo  aft  was 
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discharged  so  that  the  ship  was  two  feet  down  by  the  head,  causing 
the  drainage  to  flow  forward  and  injure  the  wool.  The  supreme 
court  held  the  damage  was  the  result  of  fault  in  the  loading  or  stowage 
of  the  cargo  and  not  of  a  fault  in  the  navigation  or  management  of 
the  ship. 

In  The  Manitoba  (D.  C.)  104  Fed.  145,  the  court  refused  to  extend 
the  exemptions  of  the  Harter  act  to  a  case  where,  through  insuffi- 
cient care  during  loading,  a  cargo  port  was  left  open  on  sailing.  It 
was  held  that  the  condition  of  the  port  being  unknown  to  the  officers 
of  the  vessel  made  her  unseaworthy  as  to  cargo  stowed  in  that  com- 
partment and  that  there  was  also  "a  failure  in  the  proper  stowage  and 
care  of  the  goods"  within  the  first  section  of  the  act.  At  page  155 
the  court  says : 

"To  entitle  the  ship  and  owner,  however,  to  exemption  under  the  third 
section  of  the  Harter  act,  it  is  not  enough  to  show  that  some  of  the  several 
causes  therein  named  contributed  to  the  loss.  To  exempt  the  shipowner, 
the  statute  requires  that  the  damage  must  have  •resulted'  from  one  or  more 
of  those  causes;  and  this  requires  that  some  one  or  more  of  those  causes 
must  have  been  the  real,  substantial  or  efficient  cause  of  the  loss.  But  if 
the  causes  of  the  loss  are  several,  and  one  of  them  is  negligence  of  the  car- 
rier not  within  section  three  and  a  sea  peril  has  become  operative  and  pro- 
duced damage  not  by  itself  per  se,  but  only  in  consequence  of  the  carrier's 
negligence,  which  has  made  it  operative,  then  the  rule  long  applied  as  be- 
tween ship  and  shipper  in  the  construction  of  bills  of  lading  (and  the  same 
rule  must  be  applied  here),  is  that  the  negligence  and  not  the  sea  peril,  is 
to  be  deemed  the  efficient  and  proximate  cause  of  the  loss.  *  *  *  In  such 
oases  the  damage  does  not  properly  'result*  so  much  from  the  sea  peril  as 
from  the  negligence  that  has  given  opportunity  for  the  operation  of  that 
peril." 

The  leading  case  in  which  the  ship  has  been  relieved  from  liability 
is  The  Silvia,  171  U.  S.  462,  19  Sup.  Ct.  7,  43  L.  Ed.  241.  The  court 
there  held  that  the  vessel  was  actually  seaworthy  at  the  inception  of 
the  voyage  and  that  the  injury  to  the  cargo  was  occasioned  by  the 
neglect  to  close  the  iron  shutter  of  a  port  hole,  the  glass  cover  being 
broken  during  the  voyage,  and  that  this  was  a  fault  arising  in  the 
"havigation  or  management  of  the  ship."    The  court  says : 

"This  case  does  not  require  a  comprehensive  definition  of  the  words  'nav- 
igation' and  'management*  of  a  vessel,  within  the  meaning  of  the  act  of 
Congress.  They  might  not  Include  stowage  of  cargo,  not  afTecting  the  fitness 
of  the  ship  to  carry  her  cargo.  But  they  do  include,  at  least,  the  control, 
during  the  voyage,  of  everything  with  which  the  vessel  is  equipped  for  the 
purpose  of  protecting  her  and  her  cargo  against  the  inroad  of  the  seas.' " 

In  Int.  Nav.  Co.  v.  Farr  &  Bailey  Co.,  181  U.  S.  218,  21  Sup.  Ct. 
591,  45  L.  Ed.  830,  the  court  refused  to  extend  the  doctrine  of  The 
Silvia  to  a  case  where  damage  resulted  from  water  admitted  through 
an  open  port  as  the  vessel  rolled  in  a  heavy  sea,  it  appearing  that 
neither  the  glass  cover  nor  the  iron  dummy  was  properly  fastened 
when  the  vessel  left  Liverpool. 

In  The  Glenochil  (1896)  Prob.  Div.  10,  8  Asp.  N.  S.  218,  the  negli- 
gence consisted  in  the  mismanagement  of  part  of  the  appliances  of 
the  ship.  In  order  to  stiffen  her  so  as  to  complete  the  discharge  of 
the  cargo  it  became  necessary  to  fill  one  of  the  water  ballast  tanks. 
The  tank  was  accordingly  filled,  but  owing  to  an  injury  received  dur- 
ing the  voyage  water  was  admitted  from  the  tank  to  the  cargo  and 
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damage  resulted.  The  filling  of  the  tank  was  held  to  be  an  act  done 
in  the  management  of  the  ship. 

The  other  authorities  relied  on  by  appellant,  upon  this  branch  of 
the  case,  are  the  decisions  of  foreign  tribunals  which  it  is  unneces- 
sary to  examine  in  detail  as  they  shed  little  light  upon  the  point  in 
controversy,  especially  in  view  of  the  opinions  of  the  supreme  court 
which,  though  based  upon  differing  facts,  seem  to  lead  to  contrary 
conclusions.  These  authorities,  and  many  others  bearing  upon  the 
construction  of  the  Harter  act,  will  be  found  in  the  comprehensive 
opinion  of  the  court  in  The  Manitoba,  supra. 

It  must  be  admitted  that  the  trend  of  judicial  decision  in  the  United 
States  has  been  to  construe  the  Harter  act  strictly  and  not  to  extend 
the  carrier's  exemption  from  liability  to  doubtful  and  uncertain  cases. 
The  tendency  has  been  to  leave  the  liability  of  the  ship  and  the  owner 
as  it  was  defined  and  enforced  by  the  law  maritime  and  by  the  com- 
mon law  unless  the  act  plainly  and  unequivocally  asserts  a  different 
liability.  It  is  idle  to  disguise  the  fact  that  the  circumstances  in  the 
case  at  bar  naturally  predispose  the  court  to  hold  the  vessel  liable 
unless  her  exemption  be  made  apparent  by  the  express  terms  of  the 
act.  In  other  words,  it  is  not  a  case  where  the  act  should  be  strained 
to  shield  the  ship.  Where  a  staunch  and  strong  vessel  arrives  safely 
at  her  destination  and  subsequently  sinks  at  her  berth,  after  being 
made  top-heavy  by  the  careless  and  premature  removal  of  cargo,  the 
situation  compels  the  conclusion  that  the  lawmakers  could  not  have 
intended  that  the  loss  should  fall  upon  the  innocent  cargo  owners  and 
that  there  should  be  a  complete  exemption  from  liability  on  the  part 
of  those  whose  negligence  caused  the  loss.  Such  a  result  would  be 
foreign  to  the  intent  and  purpose  of  the  act. 

It  is  obvious  that  "faults  or  errors  in  the  management  of  the  ves- 
sel" do  not  include  "fault  or  failure  in  proper  loading,  stowage,  cus- 
tody, care  or  delivery  of"  cargo.  If  this  were  otherwise  the  first  and 
third  sections  would  be  antagonistic  and  the  vessel  which  is  made 
liable  for  improper  handling  of  the  cargo  by  the  first  section  is  re- 
lieved from  liability  by  the  third  section.  This  distinction  between 
the  vessel  and  her  cargo  and  between  the  management  of  the  vessel 
and  the  management  of  her  cargo  is  distinctly  recognized  in  the  act 
and  in  the  decisions  interpreting  it.  It  is  true  that  the  word  "un- 
loading" is  not  used  in  the  first  section,  but  as  pointed  out  in  the 
opinion  below,  and  in  the  briefs,  it  is  certainly  excluded  from  the 
meaning  of  the  phrase  "management  of  the  ship"  and  so  the  obliga- 
tion to  discharge  the  cargo  properly  remains  as  it  existed  prior  to 
the  passage  of  the  act.  Indeed,  it  would  not  be  an  unnatural  or 
strained  construction  to  hold  that  the  prohibition  against  any  at- 
tempt to  relieve  from  liability  for  negligence  in  proper  "loading, 
stowage,  custody,  care  or  delivery"  of  cargo  includes  negligence  in 
unloading  as  well. 

We  are  of  the  opinion  that  a  condition  of  instability  brought  about 
by  the  improper  unloading,  care  and  custody  of  the  cargo  is  not  a 
fault  in  the  management  of  the  vessel.  This  distinction  was  clearly 
recognized  in  the  Botany  Mills  Case,  supra.  In  that  case  by  the  care- 
less discharge  of  cargo  at  Para  the  vessel  was  trimmed  by  the  head 
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and  the  drainage  ran  into  the  compartment  near  the  bow  where 
the  wool  was  stowed  and  injured  it.  In  the  case  at  bar  by  the  careless 
discharge  of  cargo  at  New  York  the  vessel  became  top-heavy  and 
lurched  violently  to  port  until  an  open  coal  port  was  carried  down 
below  the  water  line,  sinking  the  ship  and  injuring  all  the  merchan- 
dise on  board.  Other  faults  may  have  combined  to  produce  this  re- 
sult, but  the  improper  loading  and  care  of  the  cargo  was  the  initial 
cause  and  produced  a  condition  of  affairs  which  gave  to  acts  and  omis- 
sions, harmless  and  even  laudable  in  themselves,  the  appearance  of 
grave  and  culpable  errors.  Conceding,  arguendo,  that  loading  the 
coal  in  the  side  bunkers  helped  to  produce  the  condition  of  instability 
and  that  it  was  done  in  "the  management  of  the  vessel,"  it  is  by  no 
means  conclusive  of  appellant's  liability.  The  only  deduction  to  be 
drawn  is  that  this  fault,  for  which  the  vessel  is  not  liable,  contributed 
with  other  faults,  for  which  she  is  liable,  to  produce  the  disaster. 

The  same  conclusion  would  follow  were  a  similar  concession  made 
regarding  the  failure  to  supply  a  substitute  for  the  lost  port  cover. 
Where  a  disaster  is  due  to  a  combination  of  negligent  acts  liability  is 
established  by  the  proof  of  one  of  these  acts  and  the  party  so  charged 
will  not  be  exculpated  by  showing  that  other  faults  for  which  he  is 
not  responsible  contributed  to  produce  the  result.  Whether  this 
exemption  from  liability  for  these  contributing  acts  be  established  by 
proof  or  is  the  result  of  an  express  statute  is  immaterial.  It  is  enough 
that  the  party  charged  with  negligence  has  been  proved  guilty  of  neg- 
ligence. 

The  act  complained  of,  namely,  the  hurried  and  improvident  re- 
moval of  the  cargo,  had  no  relation  to  the  management  of  the  ship, 
as  such.  It  was  not  undertaken  with  the  intent  to  benefit,  influence 
or  change  her  in  the  remotest  particular.  It  dealt  with  the  cargo  as 
distinguished  from  the  ship.  The  fact  that  the  unskillful  loading  by 
a  stevedore  may  affect  injuriously  the  sailing  qualities  of  the  ship  does 
not  make  the  loading  an  act  undertaken  "in  the  management  of  said 
vessel"  any  more  than  the  loading  or  unloading  of  a  freight  car  can 
be  regarded  as  part  of  the  management  of  a  railroad  train.  This  prop- 
osition is  well  stated  in  the  brief  of  the  libelant  Aitken,  as  follows : 

**The  fact  that  an  act  primarily  having  to  do  with  cargo  must  incidentally 
affect  the  ship,  does  not  bring  it  within  the  class  of  acts  done  in  the  man- 
agement of  the  ship.  If  the  particular  manner  of  performance  adopted  is 
not  adopted  with  a  view  to  its  effect  on  the  ship,  but  does  affect  the  ship 
in  a  way  that  causes  damage  to  cargo,  the  ship  is  not  exempted  from  liabil- 
ity. *  *  *  The  controlling  fact  is  that  the  effect  on  the  ship  is  produced 
without  intention  and  by  accident.  The  negligence  is  in  the  manner  of  per- 
forming the  act  intended,  to  wit,  the  act  having  to  do  with  cargo.  It  is  not 
in  the  management  of  the  ship  because  no  act  intended  to  affect  the  wel- 
fare of  the  ship  is  being  performed." 

The  evidence  is  overwhelming  that  after  the  Germanic  was  made 
fast  she  was  given  in  charge  of  the  "shore  agents"  of  the  owner  and 
they  alone  assumed  direction  of  the  discharging  and  loading  of  cargo 
and  preparing  her  for  the  return  voyage.  The  officers  and  crew  had 
nothing  whatever  to  do  with  the  employment  of  stevedores  or  the 
discharging,  loading  and  coaling  of  the  ship.  All  these  operations 
were  carried  on  by  the  shore  department  under  orders  from  the  dock. 
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They  had  charge  of  the  unloading  and  loading  of  cargo,  determined 
the  place  of  stowage  and  the  order  in  which  cargo  was  taken  in.  It 
is  probably  true  that  the  master  has  the  right  to  interfere  to  protect 
the  ship  from  the  carelessness  of  the  stevedores,  but  it  is  an  authority 
seldom  exercised.  The  general  agent  of  the  claimant  at  New  York 
testified  that  he  was  unable  to  give  an  instance  where  the  master  has 
interfered  with  the  judgment  of  the  superintendent  of  the  pier.  There 
have  been  occasions,  however,  when  the  master  has  protested  against 
the  action  of  the  superintendent  in  placing  weight  in  certain  parts 
of  the  ship  and,  upon  appeal  to  the  general  agent,  the  protest  has 
been  sustained.  As  to  the  general  proposition  there  can  be  no  doubt 
that  the  stevedores  had  nothing  to  do  with  the  management  of  the 
ship  and  the  master  and  crew  had  nothing  to  do  with  the  handling 
of  the  cargo.  If  to  the  negligent  unloading  of  the  stevedores  can 
be  imputed  the  primal  fault,  it  does  not  become  a  fault  in  the  man- 
agement of  the  ship  because  the  master  used  his  best  endeavor  to 
remedy  it.  He  did  not  cause  the  unstable  condition,  the  damage  did 
not  result  from  his  management;  he  simply  endeavored  to  prevent 
the  threatened  disaster. 

The  merchandise  loaded  on  the  Germanic  in  New  York  for  the  out- 
ward bound  voyage  stands  upon  a  somewhat  different  footing  from 
that  of  the  incoming  cargo.  In  no  respect,  however,  are  the  points  of 
divergence  favorable  to  the  claimant  and  it  is,  therefore,  unnecessary 
to  discuss  them.  We  are  of  the  opinion  that  the  damage  was  pro- 
duced by  negligent  unloading,  that  this  was  not  done  in  the  manage- 
ment of  the  vessel,  and  that  the  vessel  is  not  relieved  from  liability  by 
the  third  section  of  the  Harter  act. 

The  decree  of  the  District  Court  is  affirmed  with  interest  and  costs. 

WALLACE,  Circuit  Judge  (dissenting).  For  the  loss  accruing  to 
that  part  of  the  cargo  of  the  Germanic  which  she  carried  from  Liver- 
pool, I  think  the  libelants  are  not  entitled  to  recover.  As  respects 
this  part  of  the  cargo,  inasmuch  as  when  its  carriage  began  the  Ger- 
manic was  in  all  respects  seaworthy,  and  properly  manned,  supplied, 
and  equipped,  if  the  loss  resulted  from  "faults  or  errors  in  navigation 
or  in  the  management"  of  the  vessel,  the  vessel  and  her  owners  are 
exonerated  from  liability  by  the  third  section  of  the  Harter  act.  The 
loss  was  caused  by  the  sinking  of  the  vessel  at  her  dock  at  the  termina- 
tion of  her  voyage,  while  her  cargo  was  being  unladen,  whereby  water 
damage  accrued  to  the  part  which  had  not  been  removed.  It  ap- 
pears that  she  arrived  at  her  dock  Saturday,  February  nth,  at  noon, 
with  a  list  to  starboard  caused  by  the  ice  which  had  accumulated  dur- 
ing her  voyage  to  such  an  extent  that  it  incrusted  all  her  forward  parts, 
including  the  bridge,  rigging,  and  spars  as  high  as  the  foreyard.  On 
Monday,  in  the  afternoon,  when  a  large  part  of  her  cargo  in  the  lower 
hold  and  on  her  orlop  and  steerage  decks  had  been  discharged,  she 
suddenly  rolled  over  to  port,  and  in  making  this  roll  lost  the  cover  to 
one  of  her  coal  ports.  Thereupon  her  master  undertook  to  rectify 
her  instability  by  shifting  some  of  the  cargo  in  the  lower  hold  from 
the  port  to  the  starboard  side,  and  within  an  hour  she  rolled  back 
again  to  her  former  starboard  list.    The  discharge  of  her  cargo  was 
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then  resumed,  and  coal  was  taken  on  board  for  her  next  voyage,  with 
the  effect  of  somewhat  increasing  her  starboard  list ;  but  shortly  after 
9  o'clock  p.  m.  she  suddenly  rolled  over  again  to  port,  carrying  the 
open  port  beneath  the  water  line.  The  water  flowed  in  through  this 
opening  faster  than  the  pumps  could  control  it,  and  she  sank  at  her 
dock  before  outside  relief  could  be  obtained. 

The  District  Judge  found  that  the  two  lurches  of  the  vessel  to  port 
were  attributable  to  unloading  the  greater  part  of  her  cargo  in  the 
lower  hold,  and  on  the  orlop  and  steerage  decks,  when  she  was  top- 
heavy  and  unstable  because  of  the  ice  upon  and  above  her  upper  deck, 
and  that  the  disaster  was  caused  by  negligence  in  these  respects  and  in 
omitting  to  protect  the  open  coal  port.  In  his  opinion  he  reasoned 
thus: 

"Both  contributed  to  the  result — the  first,  by  knocking  off  the  coal  port  and 
leaving  a  large  opening  exposed;  the  second,  by  carrying  the  bottom  of  that 
opening  below  the  water  line.  Without  the  second  roll,  the  first  would  have 
produced  no  damage  to  the  cargo.  Without  the  first,  the  second  would  prob- 
ably have  carried  away  the  cover,  as  the  first  did,  and  have  resulted  In  sub- 
stantially the  same  damage." 

After  the  event  it  is  apparent  that  it  was  injudicious,  and  perhaps 
culpable,  to  unload  the  lower  parts  of  the  vessel  in  her  top-heavy  con- 
dition ;  but  I  am  not  fully  satisfied  that  this  was  a  manifest  risk  at  the 
time,  or  one  which  ought  to  have  been  foreseen,  or  that  the  unloading 
would  have  capsized  the  vessel,  if  it  had  not  been  for  the  fierce  gale, 
which  sprung  up  on  Monday  afternoon,  and,  deflecting  from  the  build- 
ing on  the  pier,  bore  against  the  starboard  beam  of  the  vessel.  The 
assumption  of  the  District  Judge  that,  if  the  cover  of  the  coal  port 
had  not  been  knocked  off  by  the  first  roll,  it  probably  would  have 
been  by  the  second,  is  merely  conjectural.  If  it  would  have  been 
knocked  off  by  the  second  roll,  the  omission  to  protect  it  was  not  a 
contributory  fault.  For  present  purposes,  however,  I  shall  assume 
that  the  disaster  was  caused  by  the  negligence  of  those  in  charge  of  the 
vessel. 

If  the  acts  of  negligence  were  faults  in  the  management  of  the  ves- 
sel, it  is  quite  immaterial  that  they  were  committed  while  she  was  in 
port.  It  is  also  immaterial  that  the  unloading  of  the  vessel  was  com- 
mitted mainly  or  wholly  to  stevedores,  and  the  suggestion  that  the 
master  did  not  exercise  any  supervision  over  them,  if  warranted  by 
the  evidence,  has  no  legitimate  bearing  upon  the  inquiry.  The  power 
of  management  resided  with  the  master,  and  it  was  his  duty  to  exercise 
it  for  the  safety  of  the  vessel  during  the  time  she  was  being  unladen, 
as  well  as  while  she  was  at  sea,  and  so  long  as  he  continued  in  com- 
mand.    As  was  said  in  The  Glenochil  (1896)  Prob.  10: 

"It  may  be  that  'navigation'  is  a  term  applicable  to  something  done  during 
the  voyage,  but  'management'  Is  a  broader  term  and  applies  to  everything 
done  and  which  should  be  done  for  the  safety  and  benefit  of  the  vessel  while 
her  cargo  is  on  board." 

It  is  not  fairly  open  to  debate  that  the  omission  to  protect  the  coal 
port  was  a  fault  in  the  management  of  the  vessel.  It  was  just  such 
an  omission  which  this  court  and  the  Supreme  Court  held  to  be  within 
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the  exemption  of  the  Harter  act  in  the  case  of  The  Silvia,  35  U.  S. . 
APP-  395»  68  Fed.  230,  15  C.  C.  A.  362;  Id.,  171  U.  S.  462,  19  Sup. 
Ct.  7,  43  L.  Ed.  241.  This  fault,  however,  was  not  the  proximate 
cause  of  the  disaster.  "The  proximate  cause  is  the  efficient  cause,  the 
one  that  necessarily  sets  the  other  causes  in  operation.  The  causes 
that  are  merely  incidents  of  a  superior  or  controlling  agency  are  not 
the  proximate  causes  and  the  reasonable  ones,  though  that  may  be 
nearer  in  time  to  the  result.  It  is  only  when  the  causes  are  inde- 
pendent of  each  other  that  the  nearest  is,  of  course,  to  be  charged  with 
the  disaster."  Insurance  Company  v.  Boon,  95  U.  S.  117,  130,  24  L. 
Ed.  395.  The  real  inquiry,  therefore,  is  whether  the  fault  which  con- 
sisted in  not  maintaining  the  stability  of  the  vessel,  or  in  not  correcting 
her  instability,  was  a  fault  in  the  management  of  the  vessel.  In  other 
words,  is  it  mismanagement  of  a  vessel  for  the  master  to  direct  or  per- 
mit such  a  distribution  or  disposition  of  the  cargo  as  will  endanger  the 
vessel  ? 

It  seems  to  me  this  question  is  only  capable  of  being  answered  in 
one  way,  and  that  any  act  done  or  omitted  which  necessarily  affects 
the  safety  of  the  vessel  herself,  by  those  in  charge  of  her  management, 
is  a  fault  in  the  management  of  the  vessel.  To  read  the  statute  as  in- 
tended only  to  comprehend  such  acts  as  are  intentionally  or  deliber- 
ately done  or  omitted  with  a  view  to  the  management  of  the  vessel 
would  be  to  read  into  it  something  which  it  does  not  contain. 

It  is  urged,  however,  that  the  fault  here  was  a  fault  in  the  manage- 
ment of  the  cargo;  and  that  is  the  view  which  was  adopted  by  the 
court  below  and  is  accepted  by  the  opinion  of  this  court.  If  this  were 
correct  in  fact  or  in  legal  theory,  it  would  neither  be  controlling  nor 
persuasive.  There  was  no  fault  in  the  management  of  the  cargo,  qua 
cargo,  and  the  assertion  is  merely  juggling  with  words.  But,  if  it 
was  a  fault  in  the  management  of  the  cargo,  it  was  also  one  in  the 
management  of  the  vessel,  and  therefore  within  the  immunity  of  the 
third  section.  In  the  recent  case  of  Rowson  v.  Atlantic  Transport 
Company  (1903)  L.  J.  Rep.  72,  K.  B.  D.  87,  butter  carried  in  the  re- 
frigerator of  a  vessel  was  injured  upon  the  voyage  by  neglect  in  the 
management  of  the  refrigerating  apparatus.  The  court  was  of  the 
opinion  that,  the  refrigerating  apparatus  being  a  part  of  the  vessel, 
the  fault  was  one  in  the  management  of  the  vessel,  within  the  mean- 
ing of  the  section.  In  that  case  there  was  more  obvious  fault  in  the 
management  of  the  butter  than  there  was  in  the  management  of  the 
cargo  in  this  case ;  but,  because  there  was  a  fault  in  the  management 
of  a  part  of  the  vessel,  it  was  held  to  be  within  the  exemption  of  the 
third  section.     Here  there  was  no  want  of  care  of  the  cargo  itself. 

The  exemption  created  by  the  third  section  is  not  qualified  by  the 
terms  of  the  first  section.  The  first  section  of  the  statute  interdicts 
shipowners  from  protecting  themselves  by  special  contract  with  ship- 
pers from  losses  arising  from  negligence  in  "proper  loading,  stowage, 
custody,  care,  or  proper  delivery"  of  any  property  committed  to  their 
charge.  This  section  refers  to  acts  which  directly  or  primarily  affect 
the  cargo.  In  a  broad  sense  any  mismanagement  of  the  vessel  which 
imperils  the  cargo  is  a  fault ;  and  Congress  could  hardly  have  intended 
by  the  first  section  to  prohibit  shipowners  from  relieving  themselves 
59  C.C.A.— 34 
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from  liability  for  faults  in  the  custody  or  care  of  cargo,  and  by  the  third 
section  to  relieve  them  from  such  liability. 

The  case  of  The  Glenochil,  which  has  been  referred  to,  is  directly  in 
point  upon  the  general  question.  In  that  case,  after  the  arrival  of 
the  vessal  at  her  port  of  destination,  and  during  the  discharge  of  the 
cargo,  in  order  to  give  her  stability  for  the  purpose  of  discharging  her 
cargo,  the  engineer  ran  water  into  the  ballast  tank,  but  neglected  to 
ascertain  the  condition  of  some  of  the  connections,  which  bad  become 
broken  in  the  heavy  weather  of  the  voyage,  and  through  which  the 
water  damaged  part  of  the  cargo.  The  principle  of  the  decision  was 
that  the  fault  was  not  in  a  matter  affecting  the  cargo,  but  one  in  the 
management  of  the  vessel  "in  doing  something  necessary  for  the  safety 
of  the  ship  herself."  In  that  case  what  was  done  was  done  affirm- 
atively in  connection  with  the  management  of  the  vessel.  In  the  pres- 
ent case  the  act  was  one  of  omission  instead  of  commission. 

The  case  of  Knott  v.  Botany  Mills,  179  U.  S.  69,  21  Sup.  Ct.  30, 
45  L.  Ed.  90,  is  distinguishable  from  the  present  case.  The  fault  there 
consisted  in  stowing  wet  sugar  in  such  juxtaposition  to  certain  bales 
of  wool  that,  when  a  certain  other  part  of  the  cargo  was  discharged, 
the  drainage  from  the  sugar  injured  the  wool.  No  injury  would  have 
resulted  from  the  original  stowage  of  the  wool  near  the  wet  sugar,  if 
the  discharge  of  the  cargo  had  not  altered  the  trim  of  the  ship.  But 
the  stowage  was  improper  in  view  of  what  was  subsequently  done, 
and  what  should  have  been  anticipated  as  likely  to  be  done.  The 
stowage  was  the  original  and  proximate  cause  of  the  loss,  although 
that  cause  became  operative  through  a  different  cause.  The  court 
said: 

"The  wool  should  not  have  been  stowed  forward  of  the  wet  sugar,  unless 
care  was  taken  in  the  other  loading,  and  in  all  subsequent  changes  in  the 
loading,  to  see  that  the  ship  should  not  get  down  by  the  head." 

I  think  that,  in  construing  the  Harter  act,  the  judgment  of  the  court 
has  been  unduly  influenced  by  the  supposed  hardship  of  the  case.  It 
is  suggested  in  the  prevailing  opinion  that  Congress  could  not  have 
intended  that  losses  should  fall  upon  "innocent''  cargo  holders  under 
circumstances  of  such  culpable  negligence  as  this  case  is  assumed  to 
disclose.  In  enacting  the  statute  Congress  had  under  consideration 
the  interests  of  innocent  ship  owners,  as  well  as  the  interests  of  cargo 
owners  and  the  underwriters  who  insure  the  vast  majority  of  cargoes 
carried  by  sea  for  compensation  which  they  deem  adequate  for  the 
risks.  The  language  of  the  statute  implies  the  intention  of  Congress, 
on  the  one  hand,  to  exact  the  highest  diligence  on  the  part  of  ship 
owners  to  provide  vessels  in  all  respects  seaworthy  and  properly 
equipped,  supplied,  and  manned,  and,  on  the  other  hand,  when  they 
have  exercised  it  to  relieve  them  from  the  consequences  of  the  faults 
of  those  over  whom,  as  their  business  is  usually  conducted,  they  have 
no  immediate  control,  and  to  whom  they  must  commit  the  navigation 
and  management  of  their  vessels.  The  statute  does  not  discriminate 
between  gross  faults  and  trivial  faults,  and  when  a  loss  has  been  caused 
by  a  fault  of  navigation  or  management  of  the  vessel,  and  the  ship 
owner  has  fully  performed  his  obligation,  it  is  the  meaning  of  the  stat- 
ute that  he  shall  not  be  liable. 
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For  the  loss  accruing  to  that  part  of  the  cargo  which  was  not  car- 
ried by  the  Germanic  from  Liverpool,  but  was  put  on  board  at  New 
York  late  on  Monday  afternoon  and  shortly  before  she  sank,  I  think 
the  libelants  are  entitled  to  recover.  When  it  was  taken  on  board  the 
vessel  was  not  in  a  seaworthy  condition.  Crippled  with  ice,  unstable, 
and  with  an  exposed  port  hole,  she  was  not  in  a  condition  to  carry 
cargo  safely. 

I  am  therefore  of  the  opinion  that  the  decree  of  the  court  below 
should  not  be  affirmed,  but  should  be  modified. 


(124  Fed.  11.) 

SEBECK  v.  PLATTDEUTSCHE  VOLKSFEST  VEREIN. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  129. 

1.  Negligence— Amusement  Grounds— Fireworks— Care  Required. 

Defendant  was  the  owner  of  a  park,  at  which  it  held  public  amuse- 
ments, for  admission  to  which  it  charged  a  fee.  Plaintiff  attended  a 
festival  held  at  the  park,  at  which  defendant  gave  an  exhibition  of  fire- 
works, which  were  manufactured  and  furnished  by  a  skilled  manu- 
facturer, who  had  previously  furnished  the  same  to  defendant.  Plain- 
tiff was  injured  by  fragments  of  a  mortar,  which  burst  by  the  premature 
explosion  of  a  bomb,  alleged  to  have  resulted  from  negligence  in  its 
construction.  Held,  that  an  instruction  that  it  was  incumbent  on  de- 
fendant to  use  the  care  and  prudence  which  would  have  been  exercised 
by  an  ordinarily  prudent  and  intelligent  man  to  protect  plaintiff  from 
unnecessary  risks,  and  that  if  defendant,  by  its  amusement  committee, 
who  were  not  experts,  exercised  due  care  to  employ  a  competent  and 
skillful  person  to  manufacture,  produce,  and  discharge  the  fireworks, 
and  exercised  proper  precautions  to  protect  spectators  by  keeping  them 
at  a  reasonable  distance  from  the  place  of  discharge,  it  was  not  guilty 
of  negligence,  was  proper. 

2L  Same— Inspection. 

Where  plaintiff  was  injured  by  the  premature  explosion  of  a  bomb, 
discharged  as  a  part  of  certain  fireworks  on  an  amusement  field,  which 
he  attended  as  a  spectator,  and  the  evidence  tended  to  show  that  the 
accident  may  have  resulted  from  the  improper  charging  and  timing  of 
the  bomb,  but  such  defect,  if  it  existed,  was  not  apparent  or  discover- 
able on  inspection,  a  failure  on  the  part  of  the  owners  of  the  amusement 
field  to  ascertain  such  defect  was  not  negligence. 

8.  Same. 

Where  plaintiff,  a  spectator  at  a  park  where  certain  fireworks  were 
discharged,  was  injured  by  the  premature  bursting  of  a  bomb,  and  it 
appeared  that  defendant  exercised  proper  precautions  for  the  protection 
of  the  spectators  by  keeping  them  a  reasonable  distance  from  the  place 
of  danger,  the  fact  that  one  witness  testified  that  the  place  where  the 
fireworks  were  discharged  was  so  narrow  that  it  was  not  a  safe  one 
to  set  off  bombs  of  the  character  used  did  not  require  a  charge  that, 
if  the  jury  found  that  the  place  was  so  small  as  to  render  It  a  dangerous 
one,  they  must  find  for  plaintiff;  the  court  having  chargpd  that  it  was 
a  question  of  fact  for  the  jury  whether  the  place  in  which  they  were 
set  off,  in  view  of  the  precautions  which  were  taken  to  keep  the  audience 
a  proper  distance  away,  was  reasonably  safe. 

f  1.  Negligence  causing  injury  to  persons  at  public  entertainment  or  ex- 
hibition, see  note  to  Texas  State  Fair  v.  Brittain,  50  C  C  A.  502. 
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4.  Same— Remarks  bt  Court. 

Error,  if  any,  in  the  court's  stating  to  plaintiff's  counsel  during  the 
trial  that  he  was  injecting  a  false  issue  into  the  case,  was  cured  by  a 
statement  in  the  court's  charge  that  perhaps  he  ought  not  to  have  made 
such  remark,  and  then  fully  stating  the  issues  as  claimed  by  both  parties. 

&  8ame— Weight  op  Evidence— Opinion  of  Court. 

In  an  action  for  injuries  to  a  spectator  at  an  amusement  park  by  the 
bursting  of  a  bomb,  discharged  as  part  of  certain  fireworks,  an  instruc- 
tion that,  if  defendant's  committee  employed  a  couple  of  Italians  about 
whom  they  knew  nothing  to  produce  and  discharge  the  fireworks,  they 
did  not  exercise  the  prudence  which  an  Intelligent  man  would  have  exer- 
cised, and  then  stating,  "For  myself  I  do  not  believe  for  a  minute  that 
they  did  any  such  thing,  but  that  is  a  question  of  fact  for  you  to  deter- 
mine, and  not  me,"  was  not  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  to  review  a  judgment 
rendered  in  favor  of  defendant  by  the  United  States  Circuit  Court  for 
the  Southern  District  of  New  York  on  a  verdict  of  the  jury  in  an 
action  brought  by  plaintiff  for  damages  caused  by  the  explosion  of  a 
bomb  at  an  exhibition  of  fireworks  given  on  defendant's  grounds. 

Clarence  P.  Moser,  for  plaintiff  in  error. 
R.  F.  Rohe,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  defendant  is  the  owner  of  cer- 
tain grounds,  known  as  "Schuetzen  Park,"  in  North  Bergen,  N.  J., 
at  which  it  holds  festivals  and  other  public  entertainments,  for  ad- 
mission to  which  it  charges  a  fee.  On  the  night  of  August  21,  1898, 
it  held  its  annual  festival,  at  which,  among  other  things,  was  given 
an  exhibition  of  fireworks.  The  plaintiff  attended  said  exhibition  and 
paid  an  admission  fee  of  25  cents.  An  exploding  bomb  burst  the 
mortar  in  which  it  had  been  placed,  and  some  fragments  of  the  mortar 
struck  and  injured  the  plaintiff.  He  brought  suit  in  the  circuit  court 
of  New  Jersey  to  recover  for  said  injuries,  but  was  nonsuited  therein, 
and  said  nonsuit  was  affirmed  by  the  Court  of  Appeals  in  said  state. 
46  Atl.  631.  Said  court  in  its  opinion  reviewed  the  facts  attending 
said  accident,  and  held,  inter  alia,  as  follows : 

"The  defendant  having  invited  the  public  to  its  park,  it  was  chargeable 
with  the  duty  of  using  reasonable  care  to  see  that  the  premises  were  kept 
in  a  safe  condition  for  the  use  of  its  guests;  and  if  the  exhibition,  although 
given  by  an  independent  contractor,  was  of  a  character  to  jeopardize  the 
safety  of  those  who  were  present  on  the  defendant's  invitation,  the  duty 
was  cast  upon  the  latter  of  taking  due  precautions  to  guard  against  Injury. 
We,  however,  have  been  able  to  find  nothing  in  the  evidence  which  will  jus- 
tify the  conclusion  that  the  injuries  of  the  plaintiff  resulted  from  the  failure 
of  the  defendant  to  properly  perform  any  duty  which  it  owed  to  him  for 
his  protection.  *  *  *  That  the  premature  explosion  of  the  bomb  in  ques- 
tion resulted  either  from  carelessness  in  its  construction  or  in  setting  it  off 
can  fairly  be  presumed  from  the  testimony;  but  for  such  carelessness  the 
defendant  is  not  responsible.  Its  duty  in  that  regard  was  limited  to  the 
use  of  reasonable  care  in  selecting,  as  the  person  with  whom  to  make  its 
contract,  one  who  is  skilled  In  the  manufacturing  of  fireworks  and  conduct- 
ing exhibitions  thereof;    and  the  evidence  clearly  shows  that  it  fully  dis- 
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charged  this  duty  in  the  selection  of  Gerhardt.  Assuming  that  the  accident 
resulted  from  such  carelessness  as  has  been  recited,  the  blame  for  it  attaches, 
not  to  the  defendant,  but  to  Gerhardt." 

Thereafter,  the  plaintiff  brought  this  suit.  It  appeared  from  the 
evidence  herein  that  defendant  designated  the  place  where  the  fire- 
works were  to  be  discharged,  and  that  it  was  the  place  which  had  been 
used  for  similar  purposes  for  nearly  20  years,  and  that  a  committee 
of  members  of  the  association  and  a  sufficient  force  of  policemen  were 
engaged  in  keeping  the  spectators  at  a  distance  of  from  100  feet  to 
150  feet  from  the  fireworks.  The  fireworks  were  furnished  by  one 
Gerhardt,  a  person  skilled  in  their  manufacture  and  who  had  pre- 
viously furnished  same  to  defendant,  and  they  were  manufactured  by 
his  employes  under  a  contract  with  the  defendant  by  which  the  pro- 
viding of  the  fireworks  and  the  conducting  of  the  exhibition  were  left 
in  his  hands.  The  accident  resulted  from  the  premature  explosion  of 
the  bomb  while  inside  the  mortar. 

It  was  not  definitely  shown  what  caused  the  explosion.  It  ap- 
pears from  the  opinion  of  the  New  Jersey  court  that  the  evidence 
herein  does  not  differ  materially  from  that  introduced  on  the  former 
trial,  except  as  hereinafter  stated.  Gerhardt,  the  fireworks  manu- 
facturer, had  testified  on  the  former  trial  that  the  galvanized  iron 
mortars  furnished  by  him  were  made  under  his  orders  and  were  of  the 
same  construction  as  was  used  generally  by  other  fireworks  manu- 
facturers. He  died  after  said  trial  and  before  this  action  was  brought, 
and  his  son  was  produced  by  plaintiff  to  prove  that  the  mortars  and 
bombs  were  improperly  constructed,  and  that  the  accident  resulted 
from  such  faulty  construction.  He  testified  that  one  charge  of  pow- 
der was  put  into  the  lower  compartment  of  the  shell  and  another  into 
the  bomb  itself  at  the  upper  end  of  the  shell,  said  charges  being  con- 
nected by  a  fuse ;  that  the  lower  charge  was  arranged  to  first  throw 
the  shell  out  of  the  mortar,  and  thereafter  to  ignite  the  fuse  leading 
into  the  inside  of  the  bomb.  He  explained  the  operation  of  the  fuse 
as  follows: 

"If  this  fuse  Is  not  properly  charged,  If  it  is  charged  loosely,  the  flash 
from  the  charge  that  should  drive  out  the  contents  of  the  mortar  lights  this 
charge,  and  it  immediately  flashes  right  Inside  the  mortar,  and  then  it  ex- 
plodes. If  the  bomb  that  burst  on  that  night  had  been  properly  charged 
and  properly  timed,  it  could  not  have  burst  inside  of  the  mortar.  I  saw  the 
Italians  make  up  these  bombs.  I  learned  how  to  make  shells  from  them. 
The  explosive  in  these  shells  was  made  out  of  black  needle  antimony.  No 
American  manufacturer  would  use  that,  because  it  is  very  dangerous." 

On  cross-examination  he  testified  as  follows: 

"Q.  You  said  that  those  bombs  were  improperly  charged,  didn't  you?  A. 
I  didn't  say  they  were  improperly  charged.  I  say  there  might  have  been 
one  that  was  improperly  connected.  Q.  There  might  have  been?  A.  Yes; 
it  often  happens  there  is  a  mistake.  Q.  Do  you  believe  that  your  father 
would  employ  men  who  did  not  understand  their  business?  A.  I  don't  think 
my  father  would  employ  men  who  did  not  understand  their  business.  No, 
sir;   but  accidents  are  liable  to  happen." 

He  further  testified  that  the  mortars  usually  used  in  the  trade  in 
sending  up  these  bombs  are  either  steel  or  brass,  and  that  when  he 
used  such  mortars  he  buried  or  banked  them,  and  that  he  did  not  use 
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sheet-iron  mortars,  such  as  those  furnished  by  his  father,  because  they 
were  "dangerous"  and  because  "they  will  not  throw  the  shells  off." 
The  court  charged  the  jury  generally  that : 

"Under  those  circumstances  it  was  incumbent  upon  the  defendant  to  use 
the  care  and  prudence  which  would  have  been  exercised  by  an  ordinarily 
prudent  and  intelligent  man  to  protect  him,  and  to  protect  the  others  who 
were  there,  from  unnecessary  risks." 

And  further  charged  as  follows: 

"The  defendant's  amusement  committee  did  not  warrant  the  safety  of 
spectators  who  were  there.  Everybody  who  went  there  went  there  with  full 
knowledge  that,  where  fireworks  are  to  be  exploded,  there  is  always  some 
risk.  The  amusement  committee  were  not  experts,  and  did  not  claim  to  be. 
So  I  instruct  you  that  if  you  find  that  this  defendant,  by  its  amusement 
committee,  exercised  due  care  to  employ  a  competent  and  skillful  person 
to  manufacture,  produce,  and  discharge  the  fireworks  upon  this  occasion, 
and  in  addition  to  that  exercised  proper  precautions  for  the  protection  of  the 
spectators  by  keeping  them  a  reasonable  distance  from  the  place  of  dis- 
charge, if  you  find  the  defendant  observed  its  duties  in  this  respect,  it  was 
not  guilty  of  negligence." 

To  this  charge  the  plaintiff  has  excepted,  and  has  further  excepted 
to  the  refusal  of  the  court  to  charge,  as  requested  by  the  plaintiff,  as 
follows : 

'The  defendant,  by  inviting  the  plaintiff  and  others  to  come  upon  its 
grounds  and  receiving  pay  therefor,  assumed  the  duty  of  using  reasonable 
care  to  protect  them  against  injury.*' 

But  plaintiffs  contention  is  that  defendant  owed  to  plaintiff  "a 
higher  duty  than  that  implied  by  the  term  'ordinary  care/  "  and  that 
it  was  defendant's  duty  "to  protect  plaintiff  from  harm,"  and  that, 
therefore,  although  defendant  had  employed  a  competent  and  skillful 
person  to  manufacture  and  conduct  said  exhibition,  defendant  was 
also  bound  to  oversee  and  control  the  construction  and  operation 
of  each  piece  of  fireworks  furnished  for  said  exhibition.  Although 
the  court  had,  in  effect,  charged  as  thus  requested,  the  ground  of 
plaintiff's  exception  appears  to  be  that  the  subsequent  limitations 
therein  had  the  effect  to  relieve  the  defendant  from  an  alleged  legal 
obligation  to  see  that  steel  or  brass  mortars  were  used,  or  that  the 
mortars  were  buried  or  banked,  and  that  there  was  no  negligence  in 
the  making  or  setting  off  of  the  fireworks. 

An  examination  of  the  cases  cited  by  plaintiff  shows  that  they  do 
not  sustain  his  contentions.  In  Thompson  v.  Lowell,  Lawrence  & 
Haverhill  Street  Railway  Company,  170  Mass.  577,  49  N,  E.  913, 
40  L.  R.  A.  345,  64  Am.  St.  Rep.  323,  defendant  advertised  perform- 
ances at,  and  hired  a  manager  of,  a  pleasure  resort  on  its  line.  The 
manager  hired  an  armless  performer  to  shoot  at  a  target,  and  pro- 
vided the  target  butt,  which  consisted  of  spruce  plank  with  steel 
back.  Plaintiff  claimed  that  he  was  injured  by  a  small  fragment  of 
bullet  flying  off  from  the  impact  when  the  bullet  hit  the  butt.  The 
court  charged  the  jury  that  the  defendant  "was  not  responsible,  un- 
less the  exhibition  was  in  its  nature  such  that  it  would  necessarily 
or  probably  cause  injury  *  *  *  unless  guarded  against,  and  the 
defendant  failed  to  exercise  due  care  to  prevent  harm."  The  jury 
having  found  for  the  plaintiff,  defendant  excepted  to  the  above  charge, 
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and  claimed  there  was  no  evidence  of  its  negligence  to  go  to  the 
jury.  The  Supreme  Court  held  that  the  instruction  given  was  right, 
and  that  defendant  was  bound  to  use  due  care,  and  said  as  follows : 

"lAnd  the  jury  might  come  to  the  conclusion  that  in  the  general  arrange- 
ments for  an  exhibition  of  this  nature  the  butt  should  be  so  placed  that 
fragments  which  might  fly  from  the  impact  of  the  bullets  could  not  reach 
the  spectators,  and  that  due  care  was  not  taken  in  the  arrangement  of 
the  stage  with  reference  to  possible  accidents  of  this  kind,  and  that  the 
defendant  itself  failed  in  its  duty  in  this  respect  We  cannot  say  that  this 
was  so  much  a  matter  of  transitory  detail  that  the  manager  alone  was  re- 
sponsible for  an  omission  to  pay  proper  attention  to  securing  the  safety  of 
spectators  from  such  a  risk.  The  case,  therefore,  was  rightly  submitted  to 
the  Jury." 

In  Barrett  v.  Lake  Ontario  Beach  Improvement  Company,  174  N. 
Y.  310,  66  N.  E.  968,  the  defendant  had  constructed  and  maintained 
for  years  a  toboggan  slide  connected  with  its  bathing  establishment, 
and  had  leased  it  to  a  third  party  for  the  season,  reserving  the  right 
of  entry  to  care  for  and  preserve  the  structure.  There  was  evi- 
dence that  the  toboggan  slide  as  constructed  by  defendant  was  un- 
safe for  the  specific  use  intended  by  defendant,  and  for  which  it  let 
it  to  the  third  party,  and  the  sole  question  presented  was  that  of  "the 
omission  or  the  neglect  of  a  duty  in  preparing  a  structure  to  be  put 
to  a  particular  public  use  to  make  it  reasonably  fit  or  safe  for  that  use." 
The  Court  of  Appeals  held  that  the  court  below  properly  left  to  the 
jury  the  question  "whether  the  platform  structure  had  been  construct- 
ed with  the  due  care  which,  in  the  judgment  of  prudent  men,  in  view 
of  the  purpose,  should  have  been  exercised  by  the  defendant." 

These  cases  merely  discuss  and  apply  the  exceptions  to  the  gen- 
eral rule  that  an  owner  of  property  is  not  liable  for  damages  occa- 
sioned by  its  unsafe  condition  while  leased  to  and  occupied  by  a  ten- 
ant, and  hold  that  the  question  of  the  exercise  of  due  care  in  such 
excepted  cases  in  construction  and  arrangement  should  be  submitted 
to  the  jury.  The  principle  upon  which  the  liability  of  an  owner  of 
property  rests,  in  the  case  of  damages  occasioned  by  its  unsafe  con- 
dition while  leased  to  and  occupied  by  a  tenant,  is  the  lessor's  neglect 
or  wrong.  Thus  in  Barrett  v.  Lake  Ontario  Beach  Improvement 
Company,  supra,  the  court  says : 

"If  the  premises  are  rented  for  a  public  use,  for  which  he  knows  that  they 
are  unfit  and  dangerous,  he  is  guilty  of  negligence,  and  may  become  respon- 
sible to  persons  suffering  Injury  while  rightfully  using  them.  Such  instances 
would  be  where  he  lets  a  warehouse  so  imperfectly  constructed  that  the 
floors  will  not  support  the  weight  necessarily  upon  them,  or  where  he  lets 
a  building  for  public  amusements  or  exhibitions,  or  other  public  purposes, 
and  its  construction  is  so  unsafe  structurally  as  to  be  the  cause  of  injury 
to  any  one.  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  184,  501;  Fox  v.  Buffalo 
Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788.  affirmed  163  N.  Y.  559,  57  N.  B. 
1109;  Edwards  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659." 

The  same  rule  was  applied  in  Thornton  v.  Maine  State  Agricul- 
tural Society  (Me.)  53  Atl.  979.  There  the  defendant  was  giving  a 
fair  and  had  let  certain  space  for  a  shooting  gallery.  Plaintiff's  in- 
testate was  killed  by  a  bullet  so  unskillfully  fired  that  it  failed  to  hit 
the  target,  but  passed  outside  a  shield  placed  behind  it.  As  to  this 
shield  the  court  said  as  follows : 
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"Was  a  shield  5  feet  by  3%  feet,  the  top  of  which  was  only  a  little  more 
than  6  feet  from  the  ground,  a  sufficient  protection  against  such  shooting  as 
should  have  been  anticipated?  We  think  a  jury  might  reasonably  conclude 
it  was  not;  and  a  jury  also  might  reasonably  have  concluded  that  the  de- 
fendant was  careless  in  placing  a  shooting  gallery  in  such  a  place  as  this 
one  was  in." 

It  is  true  that  the  court  in  its  discussion  of  the  facts  suggests  that 
the  jury  might  have  believed  that  the  defendant  was  liable  for  having 
failed  to  provide  against  the  continuance  of  the  use  of  unsuitable 
rifles  and  ammunition  which  it  had  inspected.  But  these  suggestions 
are  obiter,  and  the  court  concludes  said  discussion  as  follows: 

"Upon  the  whole,  we  think  the  verdict  is  sustainable  within  the  rules  of 
law  which  Imposed  upon  the  defendant  the  duty  of  using  reasonable  care 
to  furnish  the  plaintiff's  intestate  safe  exhibition  grounds  to  visit  and  safe 
approaches  thereto." 

So  that  what  was  really  decided  in  said  case  was  that  the  jury  were 
justified  in  finding  that  the  defendant  failed  to  use  ordinary  care  in  the 
selection  of  such  a  location  for  a  shooting  gallery,  and  in  permitting 
a  shield  to  be  used  when  it  was  patent  that  such  shield  would  furnish 
insufficient  protection. 

In  the  case  at  bar  we  think  the  court  fairly  stated  the  law  as  to 
the  obligations  of  the  defendant,  in  view  of  the  evidence.  The  incon- 
clusive testimony  of  the  single  witness  as  to  improper  construction 
fails  to  state  any  fact  from  which  negligence  or  wrong  could  be  im- 
puted to  defendant.  It  only  serves  to  show  that  the  proximate  cause 
of  the  accident  may  have  been  the  improper  charging  and  timing  of 
the  bomb,  which  caused  it  to  burst  inside  the  mortar.  But,  if  such 
defect  existed,  it  was  not  one  which  was  apparent  or  discoverable 
upon  inspection.  Therefore,  even  if  defendant  should  be  charged  with 
the  duty  of  inspecting  and  examining  the  fireworks,  such  inspection 
would  not  have  disclosed  such  defect  in  manufacture.  All  the  cases 
cited  hold  that  the  defendant  is  only  liable  in  case  of  negligence  or  fail- 
ure to  use  reasonable  care  in  regard  to  such  matters  as  are  known 
or  should  reasonably  be  known.  Furthermore,  defendant's  officers 
were  not  experts.  They  could  not  be  expected  to  know  whether  mor- 
tars should  be  constructed  of  steel,  iron,  or  brass,  or  whether  it  was 
necessary  to  bury  or  bank  the  mortars  in  order  to  guard  against 
danger  of  accident  from  defective  construction  of  the  bomb.  The 
court,  therefore,  left  to  the  jury  the  question  of  whether  defendant 
exercised  ordinary  care  in  the  selection  of  a  competent  and  skillful 
person  to  manufacture  and  discharge  said  fireworks.  The  portion 
of  the  charge  of  the  court  excepted  to  was  merely  an  application  of 
its  general  charge  that  the  defendant  assumed  the  duty  of  using 
reasonable  care  to  protect  the  plaintiff  against  injury,  to  the  facts  ma- 
terial to  the  case. 

Plaintiff  further  excepted  to  the  refusal  of  the  court  to  charge  as 
follows : 

"If  the  Jury  finds  that  the  place  where  the  fireworks  were  set  off  was  so 
small  as  to  render  it  a  dangerous  one,  they  must  find  for  the  plaintiff." 

The  only  testimony  to  support  this  request  was  that  of  Gerhardt's 
son,  to  the  effect  that  the  place  was  so  narrow  that  it  was  not  a  safe 
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one  to  set  off  bombs  of  the  character  used  that  night.  But  it  was 
immaterial  what  was  the  width  of  said  place,  provided,  as  the  court 
charged  the  jury,  the  defendant  "exercised  proper  precautions  for  the 
protection  of  the  spectators  by  keeping  them  a  reasonable  distance 
from  the  place  of  discharge."  Furthermore,  when  the  attention  of 
the  court  was  called  to  said  exception,  the  court  further  charged  as 
follows : 

"You  will  recall  the  testimony  of  the  plaintiff  that  where  the  bomb  was 
discharged  was  about  100  feet  from  where  the  plaintiff  stood,  and  that  there' 
was  an  open  space,  according  to  the  testimony  of  one  of  the  Gerhardts,  about 
150  or  175  feet  across,  and,  according  to  the  testimony  of  some  of  the  other 
witnesses,  about  300  feet  across.  I  leave  the  question  with  you  as  a  ques- 
tion of  fact  whether  the  place  in  which  they  were  set  off,  in  view  of  the 
precautions  which  were  taken  to  keep  the  audience  a  proper  distance  away, 
was  reasonably  safe." 

No  exception  was  taken  to  this  charge. 

The  exceptions  to  the  exclusion  of  the  questions,  on  rebuttal,  as  to 
whether  Gerhardt's  employes  were  doing  work  on  and  furnishing  the 
fireworks  for  Gerhardt  or  on  their  own  responsibility,  were  not  well 
taken,  because  the  questions  called  for  a  conclusion  of  law.  More- 
over, they  were  not  proper  on  rebuttal. 

The  plaintiff  further  excepted  to  the  following  remark  addressed 
by  the  court  to  plaintiff's  counsel  during  the  trial: 

"I  do  not  doubt  your  good  faith  in  the  least,  but  it  strikes  me  you  are  set- 
ting up  a  false  issue  in  the  case.  There  is  enough  in  the  case  without  in- 
jecting into  it  a  false  issue.  It  Is  perfectly  apparent,  from  the  young  man's 
testimony,  what  the  transaction  really  was." 

In  its  charge  the  court,  referring  to  the  remark  excepted  to,  said  as 
follows : 

"What  are  the  facts?  I  made  a  remark  during  the  examination  of  a  wit- 
ness, which  perhaps  I  ought  not  to  have  made,  that  it  seemed  to  me  that  the 
plaintiff  was  injecting  a  false  issue  into  this  case." 

The  court  then  fully  stated  the  claims  of  plaintiff  and  defendant.  We 
think  that,  in  these  circumstances,  if  there  was  originally  any  error 
prejudicial  to  plaintiff,  it  was  corrected  by  said  reference  thereto  and 
statement  of  said  claims. 

Plaintiff  also  excepted  to  the  following  expression  of  opinion  in  the 
charge  of  the  court,  referring  to  plaintiff's  claim  that  defendant  em- 
ployed irresponsible  and  unskillful  persons  to  discharge  said  fire- 
works. The  portion  of  said  charge  in  which  such  expression  was  used 
was  as  follows: 

"I  leave  it  to  you  to  say  whether  the  defendant  employed  a  responsible 
and  skillful  person,  or  whether  It  employed  an  Irresponsible  and  unskillful 
person.  If  the  committee  employed  a  couple  of  Italians  about  whom  they 
knew  nothing,  they  did  not  exercise  the  prudence  which  an  intelligent  man 
should  have  exercised.  For  myself,  I  do  not  believe  for  a  moment  that  they 
did  any  such  thing;  but  that  is  a  question  of  fact  for  you  to  determine,  and 
not  for  me." 

In  the  federal  courts  an  expression  of  opinion  upon  the  facts  is 
within  the  discretion  of  the  judge.  Baltimore  &  Potomac  Railway 
Company  v.  Fifth  Baptist  Church,  137  U.  S.  568,  574,  11  Sup.  Ct. 
185,  34  L.  Ed.  784.     "And  it  is  so  well  settled,  by  a  long  series  of  de- 
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cisions  of  this  court,  that  the  judge  presiding  at  a  trial,  civil  or  crim- 
inal, in  any  court  of  the  United  States,  is  authorized,  whenever  he 
thinks  it  will  assist  the  jury  in  arriving  at  a  just  conclusion,  to  ex- 
press to  them  his  opinion  upon  the  questions  of  fact  which  he  sub- 
mits to  their  determination,  that  it  is  only  necessary  to  refer  to  two 
or  three  recent  cases  in  which  the  judge's  opinion  on  matters  of  fact 
was  quite  as  plainly  and  strongly  expressed  to  the  jury  as  in  the  case 
at  bar.  Vicksburg,  etc.,  Railroad  v.  Putnam,  118  U.  S.  545,  7  Sup. 
Ct.  1,  30  L.  Ed.  257;  United  States  v.  Philadelphia  &  Reading  Rail- 
road, 123  U.  S.  113,  8  Sup.  Ct.  77,  31  L.  Ed.  138;  Lovejoy  v.  United 
States,  128  U.  S.  171,  9  Sup.  Ct.  57,  32  L.  Ed.  389."  Simmons  v. 
United  States,  142  U.  S.  148,  155,  12  Sup.  Ct.  171,  35  L.  Ed.  968. 
The  judgment  is  affirmed,  with  costs. 


(124  Fed.  18.) 

BOARD  OF  COUNCILMEN  OF  CITY  OF  FRANKFORT  et  al.  T.  DEPOSIT 
BANK  OF  FRANKFORT  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    August  1,  1903.) 

No.  1,172. 

1.  Appeal— Jurisdiction— Circuit  Court  of  Appbals. 

An  order  of  the  Circuit  Court,  made  on  an  application  for  leave  to  file 
a  bill  of  review  for  the  purpose  of  setting  aside  a  decree  in  favor  of  a 
bank,  which  quashed  the  service  of  notice  of  the  application  on  the 
ground  that  the  bank  had  become  defunct  as  a  corporation,  but  which 
also  denied  leave  to  file  the  bill  on  the  merits,  although  for  the  same 
reason,  did  not  relate  wholly  to  matters  of  jurisdiction,  and  an  appeal 
therefrom  lies  to  the  Circuit  Court  of  Appeals. 

2.  Same— Matters  Reviewable. 

Where,  after  an  application  for  leave  to  file  a  bill  of  review  had  been 
denied,  the  court  considered  and  denied  on  the  merits  a  second  applica- 
tion to  file  an  amended  bill  which  was  tendered,  such*  action  was  in 
effect  an  opening  of  the  first  order,  and  an  appeal  from  the  later  order 
brings  up  the  entire  question  of  the  right  to  file  the  bill  on  the  merits. 

&  Corporations— Effect  of   Repeal  of  Charter— Rights  Preserved  bt 
Kentucky  Statutes. 

Ky.  St.  1894,  §  1987,  relating  to  the  chartering  of  corporations  by  the 
Legislature,  and  which  provides  that,  "whilst  privileges  and  franchises 
so  granted  may  be  changed  or  repealed,  no  amendment  shall  impair 
other  rights  previously  vested,"  is  broad  and  general  in  its  language,  and 
preserves  against  impairment  the  vested  rights  of  all  persons,  whether 
of  the  corporation  and  its  members  or  of  other  persons  against  it;  and  a 
corporation  whose  charter  has  been  repealed  still  exists  for  the  purpose 
of  being  sued  on  obligations  previously  incurred,  or  of  being  brought  into 
court  by  notice  in  proceedings  previously  instituted. 

4  Bill  of  Review— Application  for  Leave  to  File— Review  on  Appeal. 
Leave  given  by  the  Supreme  Court,  after  its  affirmance  of  a  decree  of 
the  Circuit  Court,  to  apply  to  the  latter  court  for  leave  to  file  a  tyill  of 
review,  merely  lifts  the  bar  of  its  own  decree,  and  leaves  the  application 
to  be  determined  by  the  Circuit  Court  on  its  merits,  subject  to  the  right 
of  either  party  to  have  its  decision  reviewed  on  appeal  by  the  court 
having  jurisdiction. 

f  1.  Orders,  decrees  and  judgments  reviewable  In  Circuit  Court  of  Appeals, 
see  note  to  Salmon  v.  Mills,  13  C.  C.  A.  374. 
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5.  8amb— Grounds  in  Federal  Court — Overruling  of  Former  Decisions  by 
fc^TATK  Courts 

A  decree  of  the  Circuit  Court  of  the  United  States,  based  on  an  estoppel 
created  by  a  Judgment  of  a  state  court  between  the  parties,  and  which 
has  been  affirmed  by  the  Supreme  Court,  will  not  be  reversed  on  a  bill 
of  review  because  the  judgment  creating  the  estoppel  is  subsequently 
reversed  by  the  highest  court  of  the  state  on  appeal,  where,  when  ren- 
dered, it  was  in  accordance  with  the  law  of  the  state  as  declared  by  such 
court,  which  afterwards  overruled  its  former  decisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

For  opinion  below,  see  120  Fed.  165. 

W.  H.  &  Ira  Julian,  for  appellants. 
Frank  Chinn,  for  appellees. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  an  appeal,  prosecuted  in  be- 
half of  the  city  of  Frankfort  and  the  state  board  of  valuation  and 
assessment  of  Kentucky,  from  an  order  made  by  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  that  state  (120  Fed.  165), 
refusing  leave  to  file  a  bill  of  review  proposed  by  the  appellants  for  the 
purpose  of  reconsidering  a  decree  made  by  the  said  Circuit  Court  on 
June  25,  1898,  whereby  the  appellants  were  enjoined  from  proceeding 
under  a  law  passed  by  the  Legislature  of  Kentucky  November  11, 
1892  (Laws  1892,  p.  277,  c.  103),  to  value  and  levy  a  tax  upon  the 
franchise  of  the  above-named  appellee,  the  Deposit  Bank  of  Frankfort, 
for  the  years  1895-98,  and  subsequent  years,  until  the  expiration  of 
its  charter,  which  decree  was  rested  upon  the  ground  that  the  above- 
mentioned  law  was  an  impairment  of  a  contract  between  the  state  and 
the  bank,  which  stipulated  for  a  different  and  lesser  rate  of  taxation 
than  that  contemplated  by  the  law  complained  of.  That  decree  was 
affirmed  by  the  Supreme  Court  of  the  United  States  on  May  15,  1899. 
In  January,  1902,  the  defendants  in  that  suit,  the  present  appellants, 
moved  the  Supreme  Court  for  leave  to  file  a  bill  of  review,  upon  a  peti- 
tion setting  forth  that  the  said  decree  against  them  was  founded  solely 
upon  an  estoppel  arising  from  a  former  judgment  of  the  Fayette  Cir- 
cuit court,  one  of  the  state  courts  of  Kentucky  having  general  juris- 
diction, in  a  suit  between  the  same  parties  brought  against  the  bank 
to  recover  the  taxes  of  a  former  year,  in  which  it  was  determined  that 
the  said  law  of  November  11,  1892,  was  void  for  the  reason  above 
stated,  and  that  the  taxes  for  which  the  suit  was  brought  were  not 
recoverable ;  and  it  was  further  stated  in  said  petition  that  after  the 
final  determination  of  the  cause,  which  had  been  pending  in  the  United 
States  Circuit  Court  and  Supreme  Court,  the  defendants  in  the  cause 
in  the  state  circuit  court  removed  it  by  appeal  to  the  Court  of  Appeals 
of  the  state  of  Kentucky,  wherein  the  decree  of  the  lower  court  was 
reversed  upon  the  ground  that  the  lower  court  erroneously  held  the 
said  law  of  1892  invalid,  and  the  cause  was  remanded,  and  that  there- 
upon such  proceedings  were  had  in  the  lower  court  that  the  plaintiffs 
recovered  judgment.  It  does  not  appear  that  the  bill  of  review  which 
the  petitioners  proposed  to  file  was  exhibited  to  the  Supreme  Court, 
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and  we  infer  that  none  such  was  there  shown.  Notice  of  the  motion 
was  served  upon  Frank  Chinn,  as  the  attorney,  and  upon  Buford 
Hendrick,  as  president,  of  the  bank.  They  appeared  and  moved  to 
quash  the  return  of  service  of  the  notice  upon  affidavits  made  by  them 
that  the  charter  of  the  bank  was  repealed  by  an  act  of  the  Legislature 
of  the  state  passed  March  22,  1900  (Laws  1900,  p.  88,  c.  28),  whereby, 
as  they  insisted,  the  bank  ceased  to  exist,  and  that  all  relationship  be- 
tween them  and  the  bank  was  completely  ended,  so  that  service  upon 
them  was  nugatory.  Under  a  stipulation  that  there  should  result  no 
waiver  of  their  motion,  they  filed  a  response  in  which  they  set  forth 
the  act  repealing  the  charter  of  the  bank  and  other  matters  not  now 
necessary  to  be  repeated.  The  Supreme  Court  thereupon  made  the 
following  order : 

"On  consideration  of  the  motion  for  leave  to  file  a  bill  of  review  herein, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  in  support  of  as 
against  the  same,  it  is  now  here  ordered  by  the  court  that  permission  be, 
and  the  same  is  hereby,  granted  the  appellants  to  apply  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Kentucky  for  leave  to  file 
such  bill  as  counsel  may  be  advised." 

This  order  having  been  certified  to  the  Circuit  Court,  the  petitioners 
applied  to  that  court  for  leave  to  file  their  bill  of  review,  in  which  they 
recited  the  proceedings  in  the  original  suit,  the  reversal  by  the  Ken- 
tucky Court  of  Appeals  of  the  judgment  of  the  Fayette  circuit  court 
which,  as  they  allege,  was  held  by  the  United  States  Circuit  Court  to 
constitute  an  estoppel  against  the  contention  of  the  defendants  in  said 
former  suit ;  and  they  thereupon  prayed  that,  upon  consideration  of 
the  removal  of  said  estoppel  by  the  judgment  of  the  Kentucky  Court 
of  Appeals,  the  court  would  review  and  vacate  its  former  judgment  and 
enter  a  decree  in  favor  of  the  defendants.  Service  of  notice  was  made 
as  before  on  the  persons  supposed  to  represent  the  bank  as  its  presi- 
dent and  attorney.  They  appeared  and  made  the  same  objection  to 
the  service  of  notice,  and  made  the  same  representation  in  regard  to 
the  repeal  of  the  bank's  charter  by  the  Legislature  on  March  22,  1900. 
The  Circuit  Court,  having  filed  an  opinion  stating  its  reasons,  sus- 
tained the  objection  to  the  service  of  notice,  quashed  the  return  of 
service,  and  overruled  the  motion  for  leave  to  file  the  bill  of  review. 
Thereupon  the  petitioners  filed  an  amended  bill  of  review  and  renewed 
their  motion  for  leave.  The  amendment  made  by  the  new  bill  con- 
sisted of  allegations  of  certain  matters  of  fact  designed  to  show  that 
the  bank  was  not  extinguished  by  the  act  of  March  22,  1900,  but  that 
it  was  reorganized  on  April  28,  1900,  under  a  law  passed  in  1856,  and 
had  since  continued  its  operations  at  its  former  place  of  business.  The 
petitioners  filed  affidavits  tending  to  show  that  the  new  bank  was  not 
a  reorganization  of  the  old,  but  was  a  new,  corporation,  and  they 
renewed  their  motion  and  their  objection  to  allowing  the  bill  to  be 
filed.  Whereupon  the  court  entered  an  order  which,  after  reciting  the 
tender  of  the  amended  bill,  the  motion  to  quash  service  of  notice,  and 
the  objection  to  allowing  the  bill  to  be  filed,  continued  as  follows : 

"And  said  offer  to  file  said  amended  bill  of  review  being  heard,  upon  said 
amended  bill  and  the  exhibits  referred  to  therein,  and  upon  the  said  affidavits, 
objections,  and  motions  to  quash,  and  the  court  being  sufficiently  advised, 
delivered  an  opinion  herein,  and  it  is  ordered  that  said  motion  to  quash  and 


Digitized  by  VjOOQ  IC 


BOARD  OP  COUNCILMEN   V.  DEP08IT  BANK.  541 

objections  to  the  filing  of  said  amended  bill  of  review  be  sustained,  and  the 
said  offer  to  file  an  amended  bill  of  review  be  refused.  And  it  is  further  ad- 
judged that  the  said  respondents  recover  of  the  petitioners  their  costs  herein 
expended." 

The  petitioners,  having  assigned  errors,  first,  in  the  order  quashing 
the  service  of  notice,  and,  second,  in  refusing  to  allow  the  amended  bill 
to  be  filed,  appealed  to  this  court.  The  appellees  moved  to  dismiss 
the  appeal  upon  the  ground  that  the  order  appealed  from  was  one 
which  involved  the  jurisdiction  of  the  Circuit  Court  and  should  have 
been  taken  to  the  Supreme  Court.  This  motion  was,  by  order,  re- 
served until  the  hearing,  and  must  now  first  be  disposed  of.  As  will 
have  been  seen,  the  order  complained  of  not  only  quashed  the  service 
of  notice,  but  also  finally  denied  permission  to  file  the  bill.  It  is  true 
it  may  be  said  that  a  similar  reason  to  that  on  which  the  motion  to 
quash  was  granted  was  relied  on  as  an  objection  to  the  filing  of  the  bill, 
namely,  that  the  bank  was  a  defunct  corporation,  which  had  neither 
capacity  to  have  representatives  nor  to  be  pursued  in  a  legal  proceed- 
ing. But  the  order  extended  beyond  the  mere  quashing  of  the  service ; 
and,  in  the  face  of  the  issue  as  to  whether  the  bank  still  existed,  it 
finally  denied  the  application  and  ordered  costs  against  the  petition- 
ers. We  think  that,  in  this  condition  of  the  case,  there  being  a  ques- 
tion of  jurisdiction  and  also  one  of  the  merits,  it  was  competent  to 
bring  the  case  to  this  court,  if  the  petitioners  were  so  advised. 

It  is  objected  that,  as  this  appeal  purports  to  be  taken  from  the  order 
made  on  the  tender  of  the  amended  bill,  and  not  from  that  made  on 
the  bill  first  tendered,  the  appeal  is  nugatory;  that  the  order  first 
made  was  the  essential  judgment,  and  that  the  matter  of  leave  became 
res  judicata,  so  that  the  second  order  did  not  disturb  it.  But  it  is  evi- 
dent that  it  was  not  so  dealt  with  in  the  court  below.  The  court  treat- 
ed the  second  application  as  a  continuance  of  the  first,  and  did  not  at  all 
consider  the  first  order  as  foreclosing  the  inquiry.  What  the  court 
did  was  in  effect  to  open  the  first  order  and  hear  the  original  applica- 
tion upon  the  amended  bill.  This  objection  to  the  appeal,  as  one 
taken  from  the  order  finally  made,  is  not  tenable. 

The  court  below,  upon  a  survey  of  the  Kentucky  statutes  bearing 
upon  the  subject,  reached  the  conclusion  that  by  the  act  of  March  12, 
1900,  the  bank's  charter  was  immediately  repealed,  and  the  corporation 
completely  extinguished,  and  that  there  was  no  statute  of  Kentucky 
which  continued  its  existence  for  the  purpose  of  enforcing  its  liabilities 
previously  incurred.  Section  1  of  the  act  of  March  22,  1900,  with  the 
preamble,  reads  as  follows : 

"Whereas,  by  virtue  of  a  recent  decision  of  the  Supreme  Court  of  the 
United  States,  all  banks  of  this  state,  both  state  and  national,  are  now  re- 
quired to  pay  state  and  local  taxes  in  Kentucky,  except  the  Bank  of  Ken- 
tucky, the  Farmers'  Bank  of  Kentucky,  and  the  Deposit  Bank  of  Frankfort, 
which  three  last-named  banks,  by  virtue  of  said  decision,  are  now  claiming 
exemption  from  all  state  and  local  taxes,  except  as  provided  in  the  Hewitt 
law,  during  their  corporate  existence;  therefore  be  it  enacted  by  the  General 
Assembly  of  the  commonwealth  of  Kentucky: 

"Section  1.  That  an  act,  entitled  *An  act  to  establish  the  Bank  of  Ken- 
tucky,' approved  February  sixteenth,  eighteen  hundred  and  thirty-four,  and 
all  amendments  and  extensions  thereof,  also  an  act,  entitled  'An  act  to  in- 
corporate the  Farmers'  Bank  of  Kentucky ,'  approved  February  sixteenth, 
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eighteen  hundred  and  fifty,  and  all  amendments  and  extensions  thereof,  also 
an  act,  entitled  *An  act  to  incorporate  the  Deposit  Bank  of  Frankfort/  ap- 
proved March  third,  eighteen  hundred  and  sixty-three,  and  all  amendments 
and  extensions  thereof,  be,  and  the  same  are  hereby  repealed:  provided,  that 
if  said  banks,  or  either  of  them,  on  or  before  May  first,  nineteen  hundred, 
file  in  Secretary  of  State's  office  their  or  its  written  consent  to  pay  taxes 
under  state  and  local  levies  of  nineteen  hundred  and  subsequent  years,  as 
provided  in  the  Constitution  and  revenue  statutes  of  this  state,  the  bank  or 
banks  thus  agreeing  shall  be  excepted  from  the  operation  of  this  act"  Laws 
1900,  p.  88,  c.  28. 

The  bank  did  not  file  its  consent,  but  organized  under  the  act  of 
1856,  as  before  stated.  Counsel  are  at  variance  as  to  whether  this  act 
was  intended  to  destroy  the  corporation  immediately  or  to  allow  it  to 
live  until  the  1st  day  of  May,  whereupon,  if  it  had  not  complied  with 
the  condition,  it  should  then  cease  to  exist.  We  do  not  think  it  nec- 
essary to  pass  upon  this  question,  nor  upon  the  question  whether  there 
was  a  reorganization  of  the  bank.  The  learned  judge  in  the  court 
below,  in  his  examination  of  the  statutes  of  Kentucky  to  find  whether 
the  existence  of  the  bank  was  continued  for  the-  enforcement  of  its 
liabilities,  referred,  first,  to  section  2  of  the  act  of  February  14,  1856, 
which  reads  as  follows : 

"That  where  any  corporation  shall  expire  or  be  dissolved,  or  its  corporate 
rights  and  privileges  shall  cease  by  reason  of  a  repeal  of  its  charter  or 
otherwise,  and  no  different  provision  is  made  by  law,  all  its  works  and  prop- 
erty and  all  debts  payable  to  it,  shall  be  subject  to  the  payment  of  debts 
owing  by  it,  and  then  to  distribution  among  the  members  according  to  their 
respective  interests;  and  such  corporation  may  sue  and  be  sued  as  before, 
for  the  purpose  of  settlement  and  distribution  as  aforesaid."  1  Laws  1855-56, 
p.  15,  c.  148. 

And  he  said : 

"It  is  conceded  that  if  section  2  of  this  act  is  still  the  law,  then  the  de- 
fendant bank's  existence  has  been  preserved  thereby  for  the  purposes  of  the 
bill  of  review  sought  to  be  filed,  because  its  charter  was  granted  after  the 
act." 

He  then  proceeds  to  show  that  it  was  carried  into  the  General  Stat- 
utes of  Kentucky  of  1888,  and  became  section  9  of  chapter  68.  He 
then  points  out  that  this  section  was  omitted  in  the  revision  known  as 
the  "Kentucky  Statutes  of  1894,"  and  that  this  omission,  being  from  a 
chapter  relating  to  the  general  subject  which  was  revised  at  that  time, 
shows  that  it  was  intended  to  be  dropped ;  and  he  cites  Kentucky  de- 
cisions that  such  was  the  effect  of  such  an  omission  in  the  revision  of 
that  year.  The  reason  for  this  omission  from  the  context  in  which  it 
had  stood,  the  judge  suggests,  was  probably  "because  it  was  thought 
its  subject-matter  was  covered  by  a  provision  of  the  act  providing  for 
the  creation  and  regulation  of  private  corporations  enacted  as  part  of 
the  same  revision." 

We  quite  agree  that  upon  the  omission  of  a  provision  so  important 
to  the  winding  up  of  the  affairs  of  defunct  corporations  we  should  ex- 
pect to  find  elsewhere  some  provision  which  would  govern  the  subject. 
In  section  1987  of  the  same  revision  it  is  declared  "that  whilst  priv- 
ileges and  franchises  so  granted  may  be  changed  or  repealed,  no 
amendment  shall  impair  other  rights  previously  vested,"  which  pro- 
vision is  still  in  force.     The  court  below  was  of  opinion  that  this  re- 
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ferrcd  only  to  "the  rights  of  the  corporation  and  persons  interested 
therein,  not  the  rights  of  persons  who  have  claims  against  the  corpora- 
tion." To  this  conclusion  we  do  not  agree.  The  language  is  broad 
and  general,  and  we  must  think  was  intended  to  guard  against  the  im- 
pairment of  vested  rights  of  all  persons,  whether  of  the  corporations 
and  its  members,  or  of  others,  against  it.  Such,  evidently,  was  the 
view  of  Mr.  Justice  Harlan  in  delivering  the  opinion  of  the  Supreme 
Court  in  Covington  v.  Kentucky,  173  U.  S.  234,  19  Sup.  Ct.  383,  43 
L.  Ed.  679.  Other  statutes  of  Kentucky  are  referred  to  by  counsel 
for  the  appellant  as  tending  to  show  the  solicitude  of  the  Legislature 
in  preserving  vested  rights  upon  the  repeal  or  alteration  of  the  charters 
of  corporations,  but  we  are  content  to  rest  our  decision  upon  the  one 
above  referred  to. 

We  therefore  conclude  that  the  court  erred  in  holding  that  the  no- 
tice did  not  bring  the  corporation  before  the  court,  and  by  this  we 
mean,  of  course,  the  corporation  which  was  party  to  the  original  suit. 
Having  thus  decided  the  preliminary  question,  we  are  in  some  doubt, 
in  view  of  the  somewhat  anomalous  position  of  the  case,  as  to  our  fur- 
ther duty;  that  is  to  say,  whether  we  should  remand  the  case,  with 
direction  to  the  lower  court  to  entertain  the  application  and  proceed 
to  determine  it  upon  its  merits,  or  should  ourselves  consider  the  merits 
of  the  application.  From  the  terms  of  the  order  of  the  Supreme 
Court,  we  must  suppose  that  it  was  intended  merely  to  lift  the  bar  of 
its  own  decree  and  leave  to  the  Circuit  Court  full  authority  to  inquire 
and  determine  whether  leave  to  file  the  bill  ought  to  be  granted.  But 
we  cannot  suppose  that  it  was  intended  that  its  determination  should 
be  final,  and,  undoubtedly,  the  permission  thus  given  by  the  Supreme 
Court  would  not  have  precluded  that  court  from  reviewing  the  action 
of  the  Circuit  Court,  if  its  appellate  jurisdiction  had  not  been  trans- 
ferred to  the  Circuit  Court  of  Appeals.  For  the  Supreme  Court  did 
not  have  before  it  a  proposed  bill,  and  could  not,  therefore,  determine 
the  fitness  of  the  bill  which  the  petitioner  might  be  advised  to  file,  or 
the  propriety  of  granting  leave  to  file  it.  It  would  seem,  therefore, 
that  this  court  should  have  and  exercise  the  same  power  as  the  Su- 
preme Court  would  have  had  but  for  the  transfer  of  its  appellate  juris- 
diction to  this  court,  or  as  we  should  have  had  if  the  final  decree  in 
the  original  case  had  been  made  by  this  court,  and  we  had  granted  the 
like  permission  to  apply  to  the  lower  court  as  the  Supreme  Court  has 
granted.  The  Circuit  Court  has  made  a  final  order  denying  the  ap- 
plication, and  upon  grounds  which  extend  to  its  merits,  as  its  opinion 
and  order  clearly  show.  We  think  the  whole  matter  is  before  us, 
and  that  we  should  not  simply  decide  a  part  of  it  and  remand  the  case, 
to  be,  perhaps,  brought  here  again  upon  another  appeal. 

We  have  held  that  the  court  below  was  in  error  in  holding  that  the 
bank  was  extinguished  by  the  repeal  of  its  charter  to  the  extent  that 
it  could  not  be  served  with  process  to  bring  it  before  the  court  to  re- 
spond to  the  application  for  leave  to  file  the  bill,  and  it  is  a  necessary 
consequence,  if  not  an  identical  proposition,  that  it  was  competent  to 
be  a  party  to  the  proceedings.  We  must  therefore  hold  that  the  Cir- 
cuit Court  gave  an  insufficient  reason  for  refusing  and  dismissing  the 
application.     But  we  think  that  upon  other  grounds  its  order  was 
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right.  The  proposition  is  to  obtain  the  review  and  reversal  of  the 
former  decree  of  the  Circuit  Court  of  the  United  States,  affirmed  by 
the  Supreme  Court,  upon  the  ground  that  the  judgment  of  the  Fayette 
circuit  court,  upon  which  the  United  States  court  relied  as  an  estoppel 
and  made  the  basis  of  its  decree,  has  since  that  time  been  carried  to  the 
Court  of  Appeals  of  Kentucky  and  been  there  reversed.  No  other 
ground  for  the  bill  of  review  is  suggested,  and  the  bill  brings  forward 
no  other.  Some  question  is  made  by  the  appellee  whether,  upon  an 
inspection  of  the  record  in  the  original  case,  the  estoppel  by  judgment 
was  in  fact  the  only  basis  of  the  decree.  We  think  there  can  be  no 
doubt  that  it  was  the  controlling  reason  for  it. 

But  is  the  ground  assigned  a  sufficient  reason  why  the  original  de- 
cree should  be  now  reversed  ?    The  course  of  decision  in  the  courts  of 
Kentucky  upon  the  question  of  the  validity  of  the  act  of  the  Legislature 
of  November  n,  1892, which  was  held  void  by  the  judgment  of  the  Fay- 
ette circuit  court  above  referred  to,  illustrates  the  consequences  which 
would  ensue  if  the  fact  that,  since  the  judgment  of  the  United  States 
court  became  final,  the  judgment  of  the  state  court  upon  which  it  rest- 
ed has  since  been  reversed,  should  be  accepted  as  a  valid  reason  for 
reversing  the  judgment  of  the  United  States  Court.    The  judgment  of 
the  Fayette  circuit  court  was  itself  rested  upon  a  former  decision  of 
the  Kentucky  Court  of  Appeals,  which  held  the  act  of  November  11, 
1892,  void  as  an  impairment  of  the  state's  contract  with  the  banks  by  a 
bare  majority.     After  the  decree  of  the  United  States  court  in  question, 
the  membership  of  the  Kentucky  Court  of  Appeals  was  changed,  and, 
the  question  being  again  brought  up,  that  court  overruled  its  former 
decision  by  a  bare  majority,  and,  on  the  Fayette  circuit  judgment 
being  brought  up,  it  was  reversed.     We  do  not  think  it  can  be  admit- 
ted that  the  final  judgments  of  the  courts  of  one  jurisdiction  can  be 
thus  made  dependent  upon  the  changing  views  of  the  courts  of  another. 
In  the  present  case  the  ultimate  and  controlling  fact  relied  upon  is  that 
the  Kentucky  Court  of  Appeals  has  swept  away  the  foundation  on 
which  the  former  decree  of  the  United  States  court  was  decided;  for 
it  was  the  inevitable  result  of  the  new  law  of  the  state,  as  declared  by 
its  Court  of  Appeals,  that  the  Fayette  circuit  court  judgment  should  be 
reversed.     Suppose  the  United  States  Court  should  reverse  its  decree, 
and  the  state  court  should  again  change  its  views  and  revert  to  its  form- 
er opinion ;  shall  the  United  States  Court  restore  its  decree  ?    The  prin- 
ciples upon  which  the  finality  of  judgments  rests  preclude  such  con- 
sequences.    Even  in  the  same  jurisdiction  a  judgment  which  has  be- 
come final  and  was  rightly  decided  as  the  law  then  stood  will  not  be 
reversed  upon  a  bill  of  review  upon  the  ground  that  the  law  has  been 
changed  by  later  decisions.     To  hold  otherwise  would  leave  the  judg- 
ments and  decrees  of  the  courts  on  very  unstable  foundations,  and  de- 
pendent, not  upon  their  own  rectitude,  but  upon  the  vicissitudes  of 
shifting  opinions  in  regard  to  the  governing  law.    Tilghman  v.  Werk 
(C.  C.)  39  Fed.  680  Qackson,  Circuit  Judge) ;  3  End.  of  Plead.  &  Prac 
581,  notes. 

In  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359» 
the  Circuit  Court  had  decided  a  case  upon  its  own  interpretation  of  a 
statute  of  Missouri,  and  afterwards  the  Supreme  Court  of  the  state 
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rendered  a  contrary  decision  in  a  case  against  the  same  defendants  at 
the  suit  of  a  different  plaintiff  raising  the  same  question.  But  the  Su- 
preme Court  of  the  United  States,  upon  an  appeal  from  the  judgment 
of  the  Circuit  Court,  held  it  was  not  bound  by  the  decision  of  the  state 
court,  and  affirmed  the  ruling  of  the  Circuit  Court.  Now  the  correct- 
ness of  the  judgment  of  the  lower  court  was  open  to  the  correction  of 
the  Supreme  Court,  but  it  refused  to  make  any,  and  affirmed  the  judg- 
ment. Suppose  that,  instead  of  an  appeal  to  the  Supreme  Court  of 
the  United  States,  an  attempt  had  afterwards  been  made  to  review  the 
judgment  upon  the  ground  that  the  law  of  Missouri  had  been  declared 
by  its  Supreme  Court  to  be  the  contrary  of  that  on  which  the  decree 
had  been  rested.  No  one  can  doubt  that  it  would  have  been  fruitless. 
Yet  such  an  application  would  have  stood  in  one  respect  on  better 
ground  than  the  present,  for  there  the  statute  had  never  received  a  con- 
struction by  the  Supreme  Court  of  the  state.  We  do  not  lose  sight 
of  the  fact  that  there  was  an  actual  reversal  of  the  judgment  of  the 
Fayette  circuit  court;  but,  as  we  have  said,  that  was  the  necessary 
consequence  of  the  change  in  the  law  upon  which  it  rested.  Suppose, 
again,  that  in  the  present  case  the  courts  of  the  United  States  had 
founded  their  judgment  directly  upon  some  statute  of  the  state,  holding 
it  to  be  a  valid  law.  The  sanction  of  such  a  law  would  be  of  equal 
force  at  least  with  the  estoppel  upon  which  it  did  found  it.  Would 
the  decree  be  reopened  and  reversed  upon  a  showing  that  the  statute 
had  been  since  then  held  invalid  by  the  highest  court  of  the  state? 
We  do  not  think  so.  And  yet  such  later  decision  would  as  completely 
annihilate  the  foundation  of  the  decree  as  did  the  reversal  of  the  judg- 
ment of  the  Fayette  court.  We  are  not  required  to  determine  which 
of  the  two  conclusions  of  the  Kentucky  Court  of  Appeals  was  right, 
and  we  therefore  pass  over  that  subject.  It  was  undoubtedly  compe- 
tent for  that  court  to  change  its  opinion  if  it  saw  good  reasons  for 
doing  so,  and  no  other  tribunal  is  privileged,  without  necessity,  to  chal- 
lenge the  sufficiency  of  its  reasons.  We  have  here  only  to  determine 
whether  in  point  of  law  its  later  decision  reversing  the  judgment  of 
the  Fayette  circuit  court  gives  ground  for  reopening  and  vacating  a 
final  judgment  of  the  courts  of  the  United  States  founded  upon  it,  and 
our  conclusion  is  that  it  does  not. 
The  order  of  the  Circuit  Court  is  affirmed. 


(124  Fed.  25.) 

CARROLLTON  FURNITURE  MFG.  CO.  T.  AMERICAN  CREDIT 
INDEMNITY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  14. 

L  Insurance— Place  op  Contract. 

Where  an  application  for  insurance  was  made,  the  policy  was  accepted, 
and  the  premium  paid  in  Kentucky,  no  place. of  payment  in  case  of  loss 
being  named  therein,  the  contract  was  a  Kentucky  contract,  and  gov- 
erned by  the  laws  of  that  state. 
2.  Same— Avoidance  of  Policy— Misrepresentations. 

Subsequent  to  the  issuance  of  a  policy  insuring  plaintiff  against  losses 
generally  on  sales  of  merchandise  in  its  business  to  a  certain  class  of 
59  CCA.— 35 
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customers,  a  rider  was  attached  by  which  it  was  insured  against  losses 
on  sales  to  a  particular  firm  to  a  limited  amount;  the  rider  containing  a 
clause,  "all  other  terms  and  conditions  of  the  said  policy  to  remain  in 
full  force  and  effect."  Held,  that  representations  made  in  the  original 
application  as  to  plaintiff's  previous  gross  sales  and  losses  were  imma- 
terial to  the  particular  risk  assumed  by  the  rider,  and  were  not  incor- 
porated into  such  contract  by  the  clause  quoted,  which  must  be  con- 
strued as  referring  only  to  terms  and  conditions  which  were  pertinent. 

8.  Same— Materiality  of  Representations— When  Question  of  Law. 

Representations  made  in  writing  in  an  application  for  insurance  in 
response  to  written  questions,  and  warranted  by  the  applicant  to  be  true, 
as  the  basis  of  the  contract,  are  thus  made  material  by  the  action  of  the 
parties  in  so  treating  them;  and  their  materiality  is  a  matter  of  law, 
arising  from  the  contract,  to  be  declared  by  the  court,  and  not  a  question 
for  the  Jury. 

4  Same— Avoidance  of  Policy— Truthfulness  of  Representations. 

A  warranty  in  an  application  for  insurance  must  be  literally  and 
exactly  fulfilled,  but  a  representation  is  satisfied  if  it  is  substantially 
true;  and  a  slight  variance,  which  would  not  have  influenced  the  action 
of  the  insurer  in  making  the  contract,  will  not  defeat  the  policy. 

5.  Same— Question  for  Jury. 

Whether  a  representation  of  fact  made  in  an  application  for  insurance 
is  substantially  true  or  substantially  false  is  a  question  for  the  jury. 

6.  Same— Estoppel. 

Defendant  Issued  a  policy  insuring  plaintiff  against  losses  on  sales  of 
merchandise  to  customers  having  a  commercial  rating  in  the  last  pub- 
lished book  of  Dun  &  Co.  The  application  called  for  a  statement  by 
plaintiff  of  its  gross  sales  and  losses  each  year  for  the  five  last  preced- 
ing years.  In  an  action  on  the  policy,  it  was  shown  that  the  losses 
during  that  time  largely  exceeded  the  amounts  stated  in  answer  to  the 
question;  but  there  was  also  evidence  tending  to  show  that  defendant's 
agent  stated  to  plaintiff  that  the  question  called  for  a  statement  of  the 
losses  only  on  sales  to  customers  having  the  commercial  rating,  which 
was  the  class  to  be  insured,  and  that  such  agent  himself  ascertained  the 
amounts  from  plaintiff's  books,  and  wrote  the  answers,  which  were  sub- 
stantially correct  as  to  such  losses.  Under  the  state  statute,  the  answers 
were  representations,  and  not  warranties.  Held,  that  if  plaintiff,  in 
signing  the  application,  acted  upon  the  construction  placed  by  the  agent 
on  the  question,  which  was  a  question  for  the  jury,  defendant  was 
estopped  to  claim  that  the  policy  was  avoided  by  the  misrepresentation. 

On  Rehearing.     For  former  opinion,  see  115  Fed.  77. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  reargument  of  this  cause  was 
granted  upon  the  application  of  the  defendant  in  error  because  it  was 
urged  that  the  decision  of  the  Supreme  Court  in  Northern  Assurance 
Co.  v.  Building  Association,  183  U.  S.  308,  22  Sup.  Ct.  133,  46  L. 
Ed.  213,  was  so  wide  a  departure  from  some  of  its  previous  decisions 
as  to  virtually  overrule  them — especially  those  which  had  been  re- 
ferred to  in  the  opinion  of  this  court.  At  the  time  of  the  former 
argument  that  decision  had  just  been  announced,  and,  although  it 
was  adverted  to  by  counsel,  it  was  not  cited  in  the  briefs,  and  was 
only  cursorily  discussed;  and  it  was  not  referred  to  in  the  opinion 
of  this  court.  Upon  the  reargument,  not  only  has  the  bearing  of  that 
opinion  been  discussed,  but  all  the  questions  presented  by  the  writ 

%  4.  See  Insurance,  vol.  28,  Cent  Dig.  S  500. 
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of  error  have  been  discussed;  and,  as  one  member  of  the  court  was 
present  who  was  absent  at  the  former  argument,  all  the  questions  have 
been  reconsidered. 

In  the  former  opinion  the  reasons  for  the  conclusion  that  the  con- 
tract was  a  Kentucky  contract  were  not  assigned,  because  we  did 
not  suppose  that  conclusion  to  be  reasonably  debatable.  Its  correct- 
ness, however,  has  been  challenged  upon  the  reargument,  and  the 
defendant  in  error  insists  that  the  contract  was  a  New  York  contract. 
This  contention  rests  wholly  upon  the  fact  that  the  contract,  upon 
its  face,  purports  to  have  been  executed  at  the  city  of  New  York. 
The  policy  provides  that  the  proofs  of  loss  are  to  be  presented  at  the 
central  office  of  the  company,  in  St.  Louis,  Mo.,  and  is  silent  as  to 
the  place  where  payment  of  losses  is  to  be  made.  It  provides  that 
no  claim  shall  be  provable  under  it  for  a  loss  accruing  prior  to  the 
payment  of  the  premium,  "even  though  the  policy  has  been  delivered 
prior  to  such  payment."  When  the  cause  was  before  this  court  on  a 
previous  writ  of  error,  the  facts  with  reference  to  the  making  of  the 
contract  did  not  fully  appear,  and  the  contract  was  held  to  be  a  New 
York  contract,  because,  so  far  as  appeared,  the  application  for  insur- 
ance was  accepted  in  New  York,  and  the  policy  had  been  executed 
there,  and  from  there  transmitted  to  the  plaintiff.  It  appears  by  the 
evidence  in  the  present  record  that  the  application  for  the  policy  was 
made  at  Carrollton,  Ky.,  and  forwarded  thence  to  the  office  of  the 
defendant  at  St.  Louis,  Mo.,  which  office  seems  to  have  been  the  prin- 
cipal place  of  business  of  the  defendant.  It  further  appears  that 
the  application  was  not  accepted  by  the  defendant,  and,  after  a  corre- 
spondence between  the  defendant  and  plaintiff,  the  defendant  sent  to 
the  plaintiff  a  policy  which  did  not  conform  to  the  original  applica- 
tion, or  to  the  terms  suggested  in  the  correspondence,  with  a  letter 
expressing  the  hope  that  the  plaintiff  would  accept  the  policy  "as 
now  submitted,"  and  remit  a  check  for  the  premium.  This  letter  was 
addressed  to  the  plaintiff  at  Carrollton,  Ky.,  and  thereafter  at  that 
place  the  plaintiff  mailed  his  check  to  the  defendant  at  St.  Louis. 
Thus  the  application  was  made  in  Kentucky,  the  policy  was  accepted 
in  Kentucky,  and  the  premium  was  paid  in  Kentucky.  The  facts 
bring  the  case  directly  within  the  decision  in  Equitable  Life  Assur- 
ance Society  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed. 
497,  where  the  application  was  made  in  Missouri,  and  the  policy,  al- 
though executed  in  New  York,  was  accepted  in  Missouri.  The  court 
said: 

"The  conclusion  is  inevitable  that  the  policy  never  became  a  complete  con- 
tract, binding  both  parties  to  it,  until  the  delivery  of  the  policy  and  the  pay- 
ment of  the  first  premium  in  Missouri,  and  consequently  that  the  contract  is 
a  Missouri  contract,  and  governed  by  the  laws  of  that  state." 

In  the  former  opinion  we  did  not  consider  and  did  not  intend  to 
decide  whether  the  untruth  of  the  representations  in  respect  to  the 
gross  sales  and  losses  should  preclude  a  recovery  by  the  plaintiff  for 
the  losses  arising  upon  the  sales  to  Elliott  &  Cougle.  As  that  ques- 
tion has  been  somewhat  discussed  upon  the  reargument,  we  deem  it 
proper  to  give  our  views  in  regard  to  it.  By  a  rider  annexed  to  the 
policy  the  defendant  undertook  to  insure  the  plaintiff  against  losses 
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upon  sales  to  that  firm  to  an  amount  not  exceeding  $7,500.  The 
rider  contained  the  clause,  "all  other  terms  and  conditions  of  the 
said  policy  to  remain  in  full  force  and  effect."  This  was  a  very  differ- 
ent contract  from  that  embodied  in  the  original  policy,  not  being  an 
insurance  against  losses  upon  sales  to  the  plaintiff's  debtors  generally. 
However  influential  information  as  to  the  amount  of  the  plaintiff's 
gross  sales  and  gross  losses  during  previous  years  might  be  in  esti- 
mating the  risk  likely  to  arise  in  insuring  the  plaintiff's  debtors  gen- 
erally, it  could  not  be  of  any  importance  in  estimating  the  risk  arising 
from  sales  to  a  particular  debtor.  The  risk  as  to  the  latter  would  de- 
pend wholly  upon  circumstances  peculiar  to  that  debtor — such  as  the 
antecedents  of  that  debtor,  or  the  nature  of  the  business  transac- 
tions and  relations  between  the  plaintiff  and  such  debtor.  The  clause 
incorporating  the  other  terms  and  conditions  of  the  policy  into  the 
contract  made  by  the  rider  was  not  intended  to  refer  to  those  which 
were  wholly  foreign  to  the  particular  insurance,  and  which  tlje  par- 
ties must  have  understood  to  be  exclusively  applicable  to  a  different 
class  of  risks,  and  it  should  not  be  construed  as  importing  into  the 
contract  a  representation  of  the  truth  of  immaterial  statements. 

Upon  the  question  whether  the  materiality  of  the  representations 
was  for  the  jury  or  for  the  court,  in  addition  to  what  was  stated  in 
our  former  opinion  we  quote  the  language  of  the  court  in  some  of  the 
adjudged  cases.  In  Campbell  v.  New  England  Mutual  Life  Insur- 
ance Co.,  98  Mass.  402,  in  an  opinion  by  Gray,  J.  (the  late  Justice 
Gray  of  the  Supreme  Court),  after  stating  that  where  the  question 
of  the  materiality  of  the  representations  depends  upon  circumstances, 
and  not  upon  the  construction  of  any  writing,  it  is  a  question  of  fact 
to  be  determined  by  the  jury,  he  said : 

"But  where  the  representations  upon  which  the  contract  of  insurance  is 
based  are  In  writing,  their  interpretation,  like  that  of  other  written  Instru- 
ments, belongs  to  the  court;  and  the  parties  may,  by  the  frame  and  contents 
of  the  papers,  either  by  putting  representations  as  to  the  quality,  history,  or 
relations  of  the  subject  Insured  into  the  form  of  answers  to  specific  questions, 
or  by  the  mode  of  referring  to  them  in  the  policy,  settle  for  themselves  that 
they  shall  be  deemed  material;  and,  when  they  have  done  so,  the  applicant 
for  insurance  cannot  afterward  be  permitted  to  show  that  a  fact  which  the 
parties  have  thus  declared  to  be  material  to  be  truly  stated  to  the  insurers 
was  in  fact  immaterial,  and  thereby  escape  from  the  consequences  of  mak- 
ing a  false  answer  to  such  a  question." 

Lord  Chancellor  Cranworth,  in  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484,  used  this  language: 

"Whether  certain  statements  are  or  are  not  material,  where  parties  are 
entering  into  a  contract  of  life  assurance,  is  a  matter  upon  which  there  must 
be  a  divided  opinion.  Nothing,  therefore,  can  be  more  reasonable  than  that 
the  parties  entering  into  that  contract  should  determine  for  themselves  what 
they  think  to  be  material;  and  if  they  choose  to  do  so,  and  to  stipulate  that, 
unless  the  assured  has  answered  a  certain  question  accurately,  the  policy  or 
contract  which  they  are  entering  Into  shall  be  void,  it  is  perfectly  open  to 
them  to  do  so,  and  his  false  answer  will  then  avoid  the  policy." 

In  Miller  v.  Mutual  Benefit  Life  Insurance  Company,  31  Iowa,  216- 
232,  7  Am.  Rep.  122,  the  court  observed: 

"A  misrepresentation  by  one  party  of  a  fact  specifically  inquired  about 
by  the  other,  though  not  material,  will  have  the  same  effect  in  exonerating 
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the  latter  from  the  contract  as  If  the  fact  had  been  material,  since  by  making 
such  inquiry  he  implies  that  he  considers  it  so.  In  all  Jurisprudence  this  dis- 
tinction is  recognized.  It  is  particularly  applicable  to  written  answers  to 
written  inquiries  referred  to  in  a  policy.  The  rule  is  so  because  a  party  in 
making  a  contract  has  a  right  to  the  advantage  of  his  own  judgment  of 
what  is  material,  and  if,  by  making  specific  inquiries,  he  implies  that  he  con- 
siders a  fact  to  be  so,  the  other  party  is  bound  by  it  as  such." 

In  Graham  v.  Fireman's  Insurance  Co.,  87  N.  Y.  69-77,  41  Am. 
Rep.  348,  the  court  said: 

"And  in  a  case  like  this,  where  a  specific  inquiry  is  made,  the  question  of 
the  materiality  of  the  statement  in  respect  to  the  risk  is  settled  by  the  parties 
as  a  matter  of  contract.  A  broad  distinction  exists  whether  the  statement  is 
made  in  answer  to  inquiries  or  otherwise.  In  the  one  case  the  answers  are 
made  material  by  the  act  of  the  assured,  whether  they  are  in  fact  or  not, 
while  in  the  other  case,  even  though  the  statements  are  made  part  of  the 
policy,  they  are  not  efficacious  as  warranties,  although  material  in  fact" 

In  the  present  policy  the  application,  by  its  terms,  was  "made  part 
of  this  contract  of  indemnity";  and  the  application,  in  terms,  war- 
ranted the  answers  to  be  true,  and  offered  them  as  a  consideration  of 
the  policy  to  be  issued.  The  representations  were  thus  warranted  to 
be  true  as  the  basis  of  the  contract,  and  notwithstanding  by  the  Ken- 
tucky statutes  they  are  to  be  regarded  as  representations,  and  not 
warranties,  they  cannot  be  regarded  as  immaterial  representations. 

It  is  urged  for  the  defendant  in  error  that  the  court  below  would 
have  been  justified  in  directing  a  verdict  for  the  defendant  upon  the 
facts  proven  in  respect  to  the  gross  losses  for  the  year  1891,  the 
amount  of  which  was  stated  in  the  application  as  being  $498.90.  This 
contention  rests  upon  the  theory  that  the  losses  for  that  year  were 
shown  to  be  in  amount  $2,813.99,  including  in  that  amount  a  loss 
upon  sales  to  W.  F.  Mayer  of  $1,963.39,  and  on  sales  to  A.  F.  Hen- 
ning  of  $319.20.  There  was  evidence  controverting  the  existence  of 
the  Mayer  loss  and  the  Henning  loss,  and,  excluding  these  from 
the  amount  of  the  losses  for  that  year,  it  would  appear  that  the  losses 
of  the  plaintiff  were  $531.40,  instead  of  $498.90,  as  represented.  As- 
suming that  a  discrepancy  of  $32.50  existed  between  the  losses  rep- 
resented and  the  actual  loss,  the  trial  judge  would  not  have  been  war- 
ranted in  directing  a  verdict  for  the  defendant.  Treating  the  state- 
ment in  the  plaintiff's  application  as  a  representation,  and  not  as  a 
warranty,  as  must  be  done  because  of  the  Kentucky  statute,  it  was 
for  the  jury  to  determine,  in  view  of  the  insignificant  discrepancy, 
whether  the  representation  was  substantially  true.  A  warranty  must 
be  literally  and  exactly  fulfilled,  but  a  representation  is  satisfied  by 
showing  a  substantial  compliance.  If  it  is  substantially  true  (that  is, 
if  it  is  so  far  true  that  the  conduct  of  the  insurer  would  not  have  been 
different  if  the  exact  truth  had  been  represented),  the  variance  will 
not  defeat  a  policy ;  and  whether  a  representation  is  substantially  true 
or  substantially  false  is  a  question  for  the  jury.  1  May  on  Insurance 
(3d  Ed.)  §  186;  Missouri,  etc.,  Trust  Company  v.  German  National 
Bank*  40  U.  S.  App.  710,  77  Fed.  117,  23  C.  C.  A.  65. 

Upon  the  remaining  question  which  has  been  considered  upon  the 
reargument,  we  adhere  to  the  views  expressed  in  the  former  opinion 
of  the  court,  and  are  entirely  satisfied  that  the  present  case  is  con- 
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trolled  by  the  Chamberlain  Case,  132  U.  S.  304,  10  Sup.  Ct.  87,  33 
L.  Ed.  341,  as  an  authority  directly  in  point  which  this  court,  as  a 
subordinate  tribunal,  cannot  disregard.  The  strict  similarity  of  the 
two  cases  leaves  no  room  for  an  attempt  to  distinguish  one  from  the 
other.  In  this  case,  as  in  that,  there  was  an  untrue  statement  in  the 
application  signed  by  the  insured ;  and  in  this  case,  as  in  that,  because 
of  the  untrue  statement  the  policy  was  void  when  it  was  issued,  unless 
the  insurance  company  was  estopped  from  asserting  the  untruth  of 
the  statement.  In  this  case,  as  in  that,  the  misrepresentations  con- 
sisted in  an  answer  to  a  question  in  the  application,  the  answer  was 
prepared  by  the  agent  of  the  insurance  company;  and  the  insured, 
in  making  it,  acted  upon  the  construction  placed  by  the  agent  upon 
its  meaning.  The  two  cases  cannot  be  differentiated  by  any  di- 
vergence in  the  contract  of  insurance  between  the  parties.  The  policy 
in  the  Chamberlain  Case  provided  that  "the  contract  between  the 
parties  is  completely  set  forth  in  this  policy  and  the  application  there- 
for taken  together,  and  none  of  its  terms  can  be  modified,  nor  any 
forfeiture  under  it  waived,  except  by  an  agreement  in  writing  signed 
by  the  president  or  secretary  of  the  company,  whose  authority  for 
this  purpose  will  not  be  delegated."  The  contract  in  the  present  case 
provides  that  the  "entire  agreement"  between  the  parties  shall  be 
constituted  by  the  application  and  policy,  "any  verbal  or  written  agree- 
ment by  any  agent  of  said  insurance  company  to  the  contrary  not- 
withstanding." The  difference  in  the  phraseology  of  the  provisions 
is  immaterial.  Each  contract  makes  the  application  and  the  policy 
the  complete  contract  between  the  parties,  and  precludes  any  modifi- 
cation of  that  contract  by  any  agent  of  the  insurance  company,  other 
than  a  principal  officer.  The  two  cases  differ  merely  in  the  cogency 
of  the  evidence  to  prove  the  fact  that  the  agent  of  the  insurer,  and 
not  the  insured,  was  the  responsible  author  of  the  misrepresentation. 
In  the  Chamberlain  Case  the  evidence  was  irresistible;  in  this  case 
it  is  conflicting,  and  presents  a  question  of  fact  for  the  jury. 

In  our  former  opinion  we  did  not  advert  to  the  Fletcher  Case,  117 
U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934,  because  the  Chamberlain 
Case  was  a  later  judgment  of  the  Supreme  Court,  and  if  there  were 
any  conflict  in  the  two  decisions  the  later  must  prevail,  and  also  be- 
cause the  court  distinctly  declared  in  the  Chamberlain  Case  that  the 
Fletcher  Case  was  distinguishable,  and  a  discussion  of  it  "would  not 
serve  any  useful  purpose."  The  Northern  Assurance  Case,  183  U. 
S.  308,  22  Sup.  Ct.  133,  46  L.  Ed.  213,  is  wider  than  the  Fletcher  Case 
from  impinging  upon  the  Chamberlain  Case.  The  policy  contained 
a  provision  that  it  should  be  void  if  the  insured  had  any  other  con- 
tract of  insurance  upon  the  property  covered  by  the  policy,  and  an- 
other that  no  agent  or  other  representative  of  the  insurance  company 
should  have  power  to  waive  any  condition  of  the  policy  otherwise  than 
by  a  written  waiver  made  upon  or  attached  to  the  instrument.  At 
the  time  the  policy  was  issued  there  was  a  prior  insurance  upon  the 
property,  which  had  been  procured  by  the  insured,  and  the  fact  was 
well  known  to  the  agent  of  the  insurance  company  who  procured  it 
and  delivered  the  policy ;  but  there  was  no  written  waiver  of  the  con- 
dition.   The  court  said: 
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"Accordingly  it  is  a  necessary  conclusion  that  by  reason  of  the  breach  of 
the  condition  the  policy  became  void  and  of  no  effect,  and  no  recovery  could 
be  had  thereon  by  the  insured  unless  the  company  waived  the  condition. 
The  question  before  us  is  therefore  reduced  to  one  of  waiver." 

The  court  decided  that  the  act  of  the  agent  in  issuing  the  policy 
with  full  knowledge  of  the  prior  insurance  was  not  a  waiver  of  the 
condition  by  the  insurance  company,  placing  its  decision  upon  the 
principle  that  the  parties  had  agreed  that  there  could  be  no  waiver 
unless  it  should  be  manifested  in  writing.  In  an  opinion  reviewing 
numerous  adjudged  cases,  the  court  reached  the  conclusion  that  when 
the  parties  saw  fit  to  agree  that  there  should  be  no  waiver,  except 
one  in  writing,  and  that  no  agent  of  the  company  should  have  power 
to  make  a  waiver  in  any  other  way,  that  contract  must  stand,  and, 
the  contract  being  in  writing,  it  could  not  be  overthrown  or  varied 
by  parol  evidence  of  what  took  place  at  the  time  it  was  made.  The 
principle  of  estoppel,  upon  which  the  Chamberlain  Case  turned,  is 
not  discussed  in  the  opinion,  nor  is  the  Chamberlain  Case  adverted  to. 
In  view  of  the  very  exhaustive  review  of  the  prior  adjudications,  it  is 
reasonable  to  assume  that  the  Chamberlain  Case  was  not  referred  to 
because  its  facts  so  differentiated  it  that  no  reference  to  it  was  deemed 
necessary.  It  is  urged  by  counsel  for  the  plaintiff  in  error  that  the 
Chamberlain  Case  is  overruled  or  discredited  by  the  Northern  As- 
surance Case.  We  cannot  for  a  moment  assent  to  this  proposition. 
In  the  Chamberlain  Case  the  court  held  that  the  insurer  was  estopped 
from  adopting  a  different  meaning  to  an  answer  to  a  question  in  an 
application  from  that  given  to  it  by  its  agent  who  procured  the  ap- 
plication. In  the  Northern  Assurance  Case  the  court  held  that  the 
insurer  had  not  waived  a  condition  of  its  policy  by  the  verbal  waiver 
of  its  agent,  because  the  contract  precluded  such  a  waiver,  and  re- 
quired one  manifested  in  writing.  In  the  Chamberlain  Case  the  in- 
surer was  charged  with  knowledge  when  it  received  the  premium 
that  the  policy  was  void  if  the  condition  could  be  treated  as  operative. 
In  the  Northern  Assurance  Case  the  insurer  was  not  charged  with 
such  knowledge,  because  by  the  force  of  the  contract  the  knowledge 
of  its  agent  was  not  its  knowledge,  unless  manifested  by  written  evi- 
dence. The  two  decisions  proceed  upon  different  lines.  We  think 
there  is  no  inconsistency  between  them,  and,  if  there  were,  it  is  not 
for  this  court  to  assume  that  the  Supreme  Court  intended  to  over- 
rule the  Chamberlain  Case  by  indirection.  As  we  stated  in  our  for- 
mer opinion,  the  Chamberlain  Case  was  approved,  and  the  principle 
of  the  decision  followed,  in  McMaster  v.  New  York  Life  Insurance 
Co.,  183  U.  S.  25,  22  Sup.  Ct.  10,  46  L.  Ed.  64 — a  case  decided  at  the 
same  term  as  the  Northern  Assurance  Case.  It  is  inconceivable,  in 
view  of  this  fact,  that  the  court  overlooked  the  Chamberlain  Case. 
If  the  policy  in  the  Chamberlain  Case  had  contained  a  provision  that 
no  estoppel  could  arise  out  of  the  act  of  an  agent,  which  should  be 
binding  upon  the  insurance  company,  unless  evidenced  in  writing  upon 
or  attached  to  the  policy,  the  two  cases  might  be  irreconcilable ;  but, 
had  that  been  so,  we  should  not  feel  justified  in  holding  that  the 
Chamberlain  Case  had  been  overruled  or  discredited  by  the  Northern 
Assurance  Case,  when  it  was  not  referred  to  in  the  opinion  in  the  lat- 
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ter  case,  and  when  it  was  expressly  approved  in  another  opinion  of  the 
court  delivered  at  the  same  term. 
Our  former  decision  reversing  the  judgment  is  reaffirmed. 

COXE,  Circuit  Judge.  I  concur  in  the  result  but  am  not  prepared 
at  this  time  to  indorse  the  view  taken  in  the  opinion  as  to  the  Elliott 
&  Cougle  claim. 

(124  Fed.  82.) 

KEITH  et  al.  v.  ALGER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  21,  1903.) 

No.  1,166. 

1.  Bill  op  Review— Application  for  Leave  to  File— Decree  Entered  on 
Mandate. 

Where  a  decree  has  been  entered  on  the  mandate  of  an  appellate  court 
which  left  no  question  to  be  determined  by  the  lower  court,  the  sufficiency 
of  the  reasons  aUeged  in  support  of  a  proffered  bill  of  review  should  be 
determined  by  the  appellate  court,  although,  where  material  matters  are 
involved,  which  have  transpired  in  the  court  below  since  the  decision  of 
the  cause,  or  for  other  sufficient  reasons,  the  appellate  court  may  remit 
the  inquiry,  in  whole  or  in  part,  to  the  lower  court,  and  authorise  it  to 
settle  the  matter. 

a.  Same— Grounds— Necessity  for  Showing  Substantial  Inequity  in  Decree. 
It  is  not  enough  to  entitle  a  party  to  maintain  a  bill  of  review  that 
the  new  evidence  presented  shows  the  decree  to  have  been  technically 
erroneous,  and,  if  presented  on  the  hearing  of  the  cause,  would  have  in- 
duced a  different  decision,  but  it  must  further  appear  that,  by  reason 
of  the  decree  entered,  the  party  complaining  was  deprived  of  some  sub- 
stantial equity. 

8.  Same— Matter  of  Abatement. 

A  decree  rescinding  a  sale  of  lands  to  plaintiff,  and  awarding  him 
judgment  for  the  purchase  money  paid,  will  not  be  set  aside  on  a  bill 
of  review  merely  because  of  newly  discovered  evidence  that  plaintiff  had 
executed  a  conveyance  of  the  lands  pending  the  suit,  where  it  was  con- 
clusively shown  on  the  trial  that  the  sale  was  induced  by  gross  frauds 
and  the  bribery  of  plaintiff's  agent,  by  which  he  was  led  to  pay  for  the 
lands  a  price  greatly  in  excess  of  their  value,  and  no  equity  of  the  de- 
fendants was  impaired  by  such  conveyance. 

4.  Same. 

The  making  of  a  deed  to  lands  by  a  plaintiff  pending  a  suit  by  him  for 
a  rescission  of  the  contract  by  which  he  purchased  the  same,  where  it 
was  understood  by  the  parties  to  such  deed  that  it  was  conditional,  and 
should  become  effective  only  in  case,  as  the  result  of  the  suit,  the  grantor 
should  retain  or  acquire  the  title  to  the  lands,  and  which  deed,  by  agree- 
ment, was  not  recorded,  did  not  deprive  the  grantor  of  control  of  the 
lands,  so  as  to  prevent  his  complying  with  any  decree  of  the  court  with 
respect  thereto,  nor  did  it  amount  to  a  ratification  of  his  purchase,  such 
as  would  have  abated  the  suit  if  it  had  been  shown  therein;  and  it  is 
not  sufficient,  when  shown  by  a  bill  of  review,  to  require  the  court  to 
set  aside  a  decree  subsequently  rendered  rescinding  the  sale  on  the 
ground  of  the  fraud  of  the  defendants. 

Petition  for  Leave  to  File  Bill  of  Review  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Tennessee. 

This  is  a  petition  for  leave  to  file  a  bUl  of  review  in  the  Circuit  Court  for 
the  Eastern  District  of  Tennessee  in  the  case  of  Alger  v.  Keith,  which  was 

12.  See  Equity,  voL  19,  Cent.  Dig.  §  1003. 
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before  this  court  some  time  ago,  and  is  reported  in  44  C.  C.  A.  371,  105  Fed. 
105.  The  complainant  had  filed  the  bill  for  the  purpose  of  rescinding  the  sale 
to  him  of  a  large  tract  of  land  in  the  southeastern  part  of  Tennessee,  which 
he  had  purchased  upon  the  supposition  that  it  was  valuable  coal  and  timber 
land.  His  complaint  was  that  he  was  induced  to  make  the  purchase  of  the 
land  by  the  fraudulent  representations  and  practices  of  the  defendants' 
agents,  and  by  the  bribery  of  his  own  agent,  sent  into  the  locality  for  the 
purpose  of  examining  the  land  and  reporting  to  him  its  quality  before  the 
purchase  was  made,  and  who  had  made  a  favorable,  but  false,  report.  The 
circumstances  are  fully  stated  in  the  opinion  given  by  this  court  when  the 
original  case  was  here.  Incident  to  the  rescission  prayed  for,  he  asked  for 
the  declaration  of  a  lien  upon  the  land  for  the  purchase  money  which  had 
been  paid  by  him.  The  decree  of  the  Circuit  Court,  which  was  for  the  de- 
fendants in  the  original  cause,  was  reversed,  and  the  cause  was  remanded 
to  that  court,  with  a  direction  to  enter  a  decree  for  the  complainant,  that 
the  sale  be  rescinded  and  the  price  refunded,  that  he  was  entitled  to  a  lien 
for  the  purchase  money,  and  that  the  land  be  sold  to  realize  it.  A  decree 
was  entered  in  the  Circuit  Court  in  conformity  with  the  mandate.  The  sum 
which  the  complainant  was  decreed  to  be  entitled  to  recover  was  $202,258.47, 
besides  the  costs.  The  lands  were  sold,  and  the  complainant  became  the 
purchaser  for  $50,000.  He  proved  the  balance  of  his  claim  in  the  probate 
court  against  the  estate  which  the  defendants  represented.  The  estate  was 
insolvent,  but  he  realized  therefrom  a  further  sum,  the  amount  of  which 
does  not  appear. 

The  defendants  in  the  original  cause  have  presented  a  petition  to  this  court 
praying  for  leave  to  file  a  bill  of  review  in  the  Circuit  Court  to  re-examine 
the  decree  entered  upon  the  mandate  of  this  court,  that  the  said  decree  be 
vacated,  and  that  the  decree  of  the  Circuit  Court  which  was  here  reversed 
be  reinstated,  and  the  petitioners  be  restored  to  their  former  estate.  An  order 
to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted  was 
made,  and  the  respondent  has  answered. 

R.  H.  Williams  and  Foster  V.  Brown,  for  petitioners. 
J.  J.  Lynch  and  Floyd  Estill,  for  respondent. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

This  is  an  original  petition  filed  in  this  court,  in  conformity  with 
the  requirement  that,  where  a  bill  of  review  is  proposed  for  the  pur- 
pose of  vacating  or  modifying  a  decree  entered  in  the  lower  court 
pursuant  to  the  mandate  of  the  appellate  court,  the  permission  of  the 
appellate  court  must  first  be  obtained.  In  respect  to  the  extent  of 
the  inquiry  which  the  appellate  court  will  make  upon  the  presenta- 
tion of  such  a  petition,  the  practice  has  been  somewhat  elastic,  and 
seems  to  have  been  regarded  as  in  some  measure  a  matter  of  con- 
venience, and  we  find  that  often  in  the  same  court  different  courses 
have  been  pursued.  Having  it  in  mind  that  in  such  a  case  as  this  the 
decree  proposed  to  be  reviewed  is  in  fact  our  own  decree,  entered  by 
the  Circuit  Court  upon  a  mandate  which  leaves  no  question  for  the 
determination  of  that  court,  we  have  held  that  the  sufficiency  of  the 
reasons  for  disturbing  such  decree  ought  to  be  determined  by  the 
court  whose  decree  it  is,  rather  than  by  the  court  whose  hand  has 
entered  it.  Society  of  Shakers  v.  Watson,  jj  Fed.  512,  23  C.  C.  A. 
264;  Jourolman  v.  Ewing,  85  Fed.  103,  29  C.  C.  A.  41;  Kissinger- 
Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91,  59  C  C.  A.  221.  This 
practice  presupposes  that  this  court  has  sufficient  data  before  it  to 
form  a  satisfactory  conclusion  as  to  whether  the  grounds  shown  by 
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the  petition  are  such  as  that,  in  justice  to  the  parties,  the  decree 
should  be  reopened  and  the  new  grounds  considered.  No  doubt, 
circumstances  may  arise  where,  from  lack  of  means  of  information, 
or  where  matters  are  involved  which  have  transpired  in  the  court 
below  after  the  entering  of  the  decree  of  the  appellate  court  and 
which  are  material  to  be  considered,  or  for  other  reasons,  the  ap- 
pellate court  might  think  it  best  to  remit  the  inquiry,  in  whole  or  in 
part,  to  the  lower  court,  and  authorize  it  to  settle  the  matter.  It 
seems  anomalous  that  the  decree  of  an  appellate  court  should  in  any 
case  be  subject  to  the  discretion  of  the  lower  court,  but  it  is  settled 
by  long  practice  that  the  appellate  court  may  delegate  its  authority 
to  the  lower  court  if  it  finds  it  expedient  to  do  so.  In  the  present 
case  we  find  no  reason  for  departing  from  the  general  rule  which  we 
have  indicated. 

The  conditions  of  the  case  which  we  have  to  consider  are,  briefly 
stated,  these:  In  the  original  cause  it  was  proved  beyond  doubt 
that  the  contract  of  sale  was  brought  about  by  the  grossest  frauds. 
We  need  not  again  go  over  the  particulars.  There  was  only  one 
ground  of  defense  worthy  of  consideration  and  that  was  that  the  com- 
plainant had,  with  knowledge  of  the  facts,  slept  upon  his  right  to 
rescind,  and  had  dealt  with  the  purchased  property  as  his  own.  And 
we  held  that,  although  it  did  appear  that  he  had  for  a  considerable 
time  before  he  demanded  a  rescission  of  the  sale  known  that  he  had 
been  deceived,  he  was  confronted  with  the  fact  that  he  had  sent  his 
own  agent — an  expert  in  such  matters — to  make  thorough  examina- 
tion of  the  land,  with  a  view  to  finding  out  whether  the  representa- 
tions of  his  vendor  were  true  or  not,  and  the  agent  reported  that  they 
were  true.  This  was  before  the  purchase.  But  the  agent  had  been 
corrupted,  and  reported  falsely.  This  was  not  found  out  by  the  com- 
plainant for  a  considerable  time,  but  when  he  learned  of  it  he  promptly 
began  his  suit.  The  final  decree  for  the  complainant  was  entered  in 
the  Circuit  Court  January  n,  1901.  The  petitioners  now  make  ap- 
plication for  leave  to  file  a  bill  of  review  upon  the  ground  that  they 
have  lately  discovered  new  and  important  evidence,  which,  as  they 
claim,  entitles  them  to  a  reversal  of  our  former  decree.  The  newly 
discovered  evidence  is  that  of  a  deed  of  conveyance  of  the  lands  in 
question  in  the  original  suit  by  the  complainant  to  Gov.  Bliss,  of 
Michigan,  in  February,  1897,  between  two  and  three  years  after  the 
suit  was  commenced.  This  deed,  as  the  petition  states,  was  withheld 
from  record,  and  was  finally  destroyed,  and  a  new  deed  given  in  its 
place,  after  the  complainant  had  acquired  the  title  by  his  purchase 
under  his  decree.  The  petitioners  thereupon  further  aver  "that  said 
facts  with  reference  to  said  sale  by  defendant  Alger  were  purposely 
concealed  from  the  court  and  the  plaintiffs,  and  a  fraud  thereby 
worked  upon  the  plaintiffs,  in  that  they  were  prevented  from  taking 
advantage  of  their  legal  right  to  have  said  suit  for  rescission  dismissed 
because  of  said  act  of  defendant  Alger  in  making  a  sale  of  said  lands 
during  the  pendency  of  said  suit."  To  the  petition  an  affidavit  of  one 
of  the  solicitors  of  the  petitioners  is  attached,  in  which  he  states  that 
he  learned  of  the  deed  of  February,  1897,  from  a  statement  casually 
made  to  him  by  Gov.  Bliss  in  June,  1902,  in  the  course  of  some  busi- 
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ness  negotiations  he  was  having  with  the  Governor  about  some  re- 
lated matters.  The  two  principal  grounds  upon  which  the  applica- 
tion is  rested  are,  first,  that  the  deed  of  February,  1897,  disabled  the 
complainant  in  that  suit  from  performing  his  part  in  the  rescission 
prayed  for,  by  reconveying  the  lands  to  the  defendants  in  that  suit; 
and,  secondly,  that  the  complainant  thereby  ratified  the  contract  of 
sale  which  he  was  seeking  to  rescind. 

1.  Counsel  for  petitioners  remind  us  o{  the  rule  stated  in  Society 
of  Shakers  v.  Watson,  77  Fed.  512,  23  C.  C.  A.  264,  and  Jourolman 
v.  Ewing,  85  Fed.  103,  29  C.  C.  A.  41,  that  "it  is  a  leading  rule  that 
the  new  evidence  must  be  of  such  a  character  and  so  controlling  in 
its  effect  as  that  it  would  probably  induce  a  different  conclusion  from 
that  on  which  the  former  decree  was  based,  in  order  to  give  ground 
for  the  filing  of  such  a  bill,"  citing  2  Daniell,  Ch.  Prac.  1577;  and 
it  is  urged  that  the  new  evidence  is  of  that  character.  But  this  state- 
ment by  no  means  exhausts  the  conditions  upon  which  a  bill  of  re- 
view can  be  maintained.  Another  condition  is  that  the  party  com- 
plaining must  have  been  deprived  of  some  substantial  equity  thereby ; 
and  this  means  not  some  technical  advantage,  upon  which,  if  it  had 
been  known,  that  party  would  have  been  entitled  to  a  different  de- 
cree. Moreover,  the  court,  in  inquiring  whether  the  party  has  been 
aggrieved,  will  look  to  the  consequences  which  have  ensued  or  are 
likely  to  ensue  in  consequence  of  the  fault  complained  of.  In  other 
words,  the  court  takes  into  view  all  the  circumstances  of  the  situa- 
tion, for  a  bill  of  review  is  a  dernier  ressort,  devised  to  relieve  a 
party  who  has  suffered  a  substantial  wrong  from  the  miscarriage  of 
justice  in  the  former  proceedings.  And  the  inquiry  deals  with  the 
state  of  things  existing  at  the  time  of  filing  the  bill  of  review.  That 
facts  which  might  have  availed  to  prevent  the  decree,  or  to  reverse 
it  upon  appeal,  will  not  suffice  to  enable  a  party  to  maintain  a  bill  of 
review,  unless  such  facts  defeat  a  substantial  equity,  is  a  doctrine  well 
established.  In  Thomas  v.  Harvie's  Heirs,  10  Wheat.  146,  6  L.  Ed. 
287,  there  had  been  a  decree  requiring  the  defendant  to  convey  cer- 
tain lands  to  Harvie's  heirs.  Afterwards  the  defendant  filed  a  bill  of 
review,  in  which  he  alleged  that  Harvie  died  pending  the  original 
suit,  and  that  the  suit  was  revived  in  the  name  of  his  heirs,  to  whom 
the  defendant  was  decreed  to  convey,  and  further  alleged  that  since 
the  decree  a  will  of  Harvie  had  been  found,  wherein  he  devised 
the  lands  to  certain  devisees,  only  one  of  whom  was  an  heir.  This, 
of  course,  showed  error  in  the  decree.  But  the  Supreme  Court  held 
that  it  was  not  an  error  which  touched  any  equity  of  the  defendant, 
but  was  an  error  which  the  other  parties  might  adjust  among  them- 
selves. In  Whiting  v.  Bank  of  United  States,  13  Pet.  6,  10  L.  Ed. 
33,  the  defendant  had  died  pending  the  suit,  and  it  was  not  revived. 
Upon  a  bill  of  review  filed  by  his  heirs,  assigning  this  as  error,  and 
that  another  necessary  party  had  not  been  brought  in,  the  court  held 
that,  assuming  that  these  were  errors  which  might  have  been  com- 
plained of  in  the  original  suit,  they  were  not  available  in  a  bill  of 
review ;  and  Mr.  Justice  Story,  delivering  the  opinion,  said : 

"No  party  can,  by  the  general  principles  of  equity,  claim  a  reversal  of  a 
decree  upon  a  bill  of  review,  unless  he  has  been  aggrieved  by  it,  whatever 
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may  have  been  his  rights  to  insist  on  the  error  at  the  original  hearing  or  on 
the  appeal." 

And  in  his  work  on  Equity  Pleading  (section  411)  the  learned 
author  instances  under  this  rule  that  "matter  of  abatement  has  been 
also  treated  as  not  capable  of  being  shown  for  error  to  reverse  a  de- 
cree"— a  matter  bearing  a  strong  analogy  to  that  in  the  present  case. 
To  the  same  effect  is  Lube's  Eq.  PI.  (2d  Am.  Ed.)  178. 

It  clearly  appears  that  the  petitioners  have  lost  nothing  by  reason 
of  the  decree,  except  the  technical  advantage  which  they  lost  from 
not  being  able  to  present  it  in  time  to  abate  the  suit.  The  con- 
sequences have  been  the  same  as  if  the  deed  had  never  been  made, 
and  their  situation  has  not  been  impaired  in  respect  of  any  equity 
of  their  own. 

We  have  assumed  in  this  discussion,  so  far,  that  the  fact  of  the 
conveyance  would  have  been  ground  for  an  abatement  of  the  suit  if 
it  had  then  been  known  and  presented.  And  we  have  also  considered 
the  conveyance  as  absolute  and  unconditional.  The  result  is  that  the 
petitioners  present  no  sufficient  equitable  ground  on  which  to  de- 
mand a  review  of  the  decree. 

2.  But  in  response  to  the  order  to  show  cause,  the  respondent 
has  appeared  and  answered  under  oath,  admitting  the  execution  and 
delivery  of  the  deed  in  question  at  the  time  stated  in  the  petition, 
and  states  in  explanation  thereof,  in  substance,  that  it  was  done  in 
pursuance  of  an  understanding  with  Gov.  Bliss  that  the  conveyance 
was  to  be  provisional  only,  and  was  to  have  effect  if,  as  the  respond- 
ent expected,  he  should,  at  the  end  of  the  litigation  in  which  the 
lands  were  involved,  have  title  to  the  land.  His  reasons  for  expect- 
ing that  result  were  that  in  case  he  failed  in  his  suit  he  should 
have  the  lands,  and  that  if  he  succeeded  he  would  in  all  probability 
acquire  the  lands  by  becoming  the  purchaser  at  the  sale  under  the 
decree.  The  estate  of  the  vendor  was  insolvent,  and  there  was  no 
likelihood  that  it  could  redeem,  or  those  concerned  in  it  would  pur- 
chase, the  land.  And  this  was  what  in  fact  has  happened,  as  the 
petitioners  state.  Certain  business  relations  between  the  respondent 
and  Gov.  Bliss  are  narrated  in  the  answer,  giving  color  to  this  ex- 
planation, and  it  is  confirmed  by  the  affidavit  of  Gov.  Bliss  which  is 
attached  to  the  answer.  The  probabilities  seem  to  us  to  favor  the 
explanation.  It  was  known  to  the  parties  to  the  transaction  that  the 
suit  involving  the  lands  was  pending,  and  no  purpose  appears  to 
have  been  entertained  of  withdrawing  it.  It  must  have  been  an- 
ticipated by  Gov.  Bliss  that  during  its  continuance  the  lands  would 
be  subject  to  such  disposition  as  the  court  might  make,  and  it  seems 
unlikely  that  the  respondent  would  have  disqualified  himself  from 
surrendering  the  lands  if  his  suit  should  succeed  and  the  court  should 
so  order.  The  deed  was  not  recorded,  and  this  fact  is  relied  upon 
by  the  petitioners  as  showing  that  it  was  known  to  be  injurious  to 
the  objects  of  the  suit,  and  was  therefore  concealed.  But  it  is  quite 
consistent  with  the  explanation  given  that  it  should  not  have  been 
recorded.  The  title  to  some  of  the  tracts  was  unsettled,  and  the 
testimony  shows  that  it  remained  unsettled  until  after  the  litiga- 
tion was  ended.     Besides,  if  the  agreement  between  the  respondent 
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and  Gov.  Bliss  was  such  as  they  state,  the  transaction  was  not 
definitely  closed.  And  moreover  the  record  would  not  show  the  con- 
ditions upon  which  the  deed  was  made.  In  the  end  a  new  deed 
was  given  for  such  of  the  lands  as  it  was  shown  the  respondent 
could  give  a  good  title  to,  and  ttte  deed  was  recorded.  The  first 
deed  was  given  as  a  conditional  payment  of  certain  obligations  of 
the  respondent  to  Gov.  Bliss,  and  it  is  stated  that  a  final  adjustment 
was  made  at  the  time  the  new  deed  was  given.  If  these  were  the 
facts,  it  is  not  singular  that  the  second  deed  should  have  recited 
only  a  nominal  consideration.  It  amounted  to  a  confirmation  of  the 
original,  with  such  modifications  in  the  descriptions  of  the  land  as 
might  be  required.  If  there  had  been  any  purpose  to  mislead,  it 
would  be  more  natural  to  expect  that  the  full  consideration  should 
have  been  stated. 

We  have  gone  somewhat  into  detail  for  the  purpose  of  showing 
that  there  are  at  least  plausible  grounds  for  believing  that  the  first 
deed,  which  is  the  basis  of  the  petition,  did  not  remove  the  land 
from  the  complainant's  control,  and  was  not  intended  to  do  so,  and 
that  it  continued  at  all  times  subject  to  the  exigencies  of  the  suit. 
Standing  alone,  it  would  have  had  the  effect  claimed  for  it.  But  as 
the  whole  transaction  is  explained,  it  did  not.  And  there  can  be  no 
doubt  that  it  is  competent  for  the  respondent  to  make  the  explana- 
tion. The  petitioners  were  not  parties  to  the  deed,  and  it  is  familiar 
that,  the  parties  to  the  deed  being  strangers  to  them,  it  is  compe- 
tent to  show  what  the  real  transaction  was.  Certainly  this  is  so  in 
a  case  to  be  determined  upon  the  broad  principles  of  equity  applicable 
to  bills  of  review. 

These  conclusions  lead  to  the  result  that  a  case  is  not  shown  such 
as  would  meet  the  requirements  of  the  rule  as  stated  by  us  in  Jourol- 
man  v.  Ewing,  supra,  that  "the  new  evidence  must  be  of  such  a  char- 
acter and  so  controlling  in  its  effect  as  that  it  would  probably  induce 
a  different  conclusion  from  that  on  which  the  former  decree  was 
based,  in  order  to  give  ground  for  the  filing  of  such  a  bill," 
or,  as  more  tersely  stated  by  Mr.  Justice  Nelson  in  Southard  v.  Rus- 
sell, 16  How.  546-569,  14  L.  Ed.  1050,  it  must  be  "of  a  very  decided 
and  controlling  character."  The  general  rule  applicable  to  the  case 
was  also  stated  by  Mr.  Justice  Story  in  Wood  v.  Mann,  2  Sumn. 
334,  Fed.  Cas.  No.  17,953,  in  speaking  of  such  a  bill,  as  follows: 
"But  the  allowance  of  it  is  not  a  matter  of  right  in  the  party,  but 
of  sound  discretion  in  the  court,  to  be  exercised  cautiously  and 
sparingly,  and  only  under  circumstances  which  demonstrate  it  to  be 
indispensable  to  the  merits  and  justice  of  the  cause" — which  observa- 
tion was  said  by  Waite,  C.  J.,  in  Craig  v.  Smith,  100  U.  S.  226-234, 
25  L.  Ed.  577,  to  "state  the  rule  none  too  strongly." 

3.  Did  the  complainant  by  the  execution  of  the  deed  of  February, 
1897,  ratify  the  contract  of  sale  by  which  he  purchased  the  land? 
There  was  no  communication  of  such  a  purpose  to  the  defendants  in 
the  suit.  And  the  purpose  was  not  in  fact  entertained.  Was  the 
transaction  between  the  respondent  and  Gov.  Bliss  of  such  a  charac- 
ter as  to  indicate  that,  irrespective  of  his  actual  purpose,  he  dealt 
with  the  lands  in  a  manner  inconsistent  with  the  election  to  rescind 
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which  he  had  already  made?     For  the  reasons  already  stated,  we 
think  not. 

Our  conclusion  is  that  the  circumstances  do  not  "demonstrate  it 
to  be  indispensable  to  the  merits  and  justice  of  the  cause"  that  the 
former  decree  should  be  reviewed.    The  petition  is  therefore  denied. 


(124  Fed.  38.) 

UNITED  STATES  v.  BALTIC  MILLS  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  4,  1903.) 

No.  162. 

1.  Aliens— Contract  Labor  Law— Advertisement  Promising  Employment. 

An  advertisement,  in  an  English  newspaper:  "Wanted — First-class 
weavers,  on  fine  combed  work.  *  *  *  First-class  weavers  can  earn 
per  week  35s.  to  £2.  *  *  *  Baltic  Mills  Company,  *  •  •  Baltic. 
Conn.,  U.  S.  A."— is  within  Act  March  3,  1891,  c.  551,  §  3,  26  Stat 
1064  [U.  S.  Comp.  St  1901,  p.  1295],  amending  the  Alien  Contract 
Labor  Law  (Act  Feb.  26,  1885,  c.  164)  |  1,  28  Stat.  332  [U.  S.  Comp. 
St.  1901,  p.  1290],  and  making  it  penal  to  "assist  or  encourage"  migra- 
tion of  aliens  "by  promise  of  employment  through  advertisements"  pub- 
lished in  a  foreign  country,  provided  this  shall  not  apply  to  states  adver- 
tising the  inducements  they  offer  for  Immigration  to  such  states. 

Coxe,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

For  opinion  below,  see  117  Fed.  959. 

F.  H.  Parker,  for  the  United  States. 
W.  A.  Briscoe,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  plaintiff 
in  the  court  below  to  review  a  judgment  for  the  defendant  upon  a  de- 
murrer to  the  complaint. 

The  action  was  brought  to  recover  penalties  incurred,  as  is  alleged, 
under  section  3  of  the  act  of  Congress  of  March  3,  1891,  entitled 
"An  act  in  amendment  of  the  various  acts  relative  to  immigration  and 
the  importation  of  aliens  under  contract  or  agreement  to  perform  la- 
bor." 26  Stat.  1084,  c.  551  [U.  S.  Comp.  St.  1901,  p.  1295].  Sec- 
tion 3  is  an  amendment  of  the  first  section  of  the  act  known  as  the 
"Alien  Contract  Labor  Law,"  passed  February  26,  1885.  23  Stat. 
332,  c.  164  [U.  S.  Comp.  St.  1901,  p.  1290].  That  section  enacted  as 
follows : 

"That  after  the  passage  of  this  act  it  shall  be  unlawful  for  any  person, 
company,  partnership,  or  corporation,  in  any  manner  whatsoever,  to  prepay 
the  transportation,  or  in  any  way  assist  or  encourage  the  importation  or 
migration  of  any  alien  or  aliens,  any  foreigner  or  foreigners,  Into  the  United 
States,  its  territories,  or  the  District  of  Columbia  under  contract  or  agree- 
ment, parol  or  special,  express  or  implied,  made  previous  to  the  importation 

If  1.  Importation  of  contract  labor,  see  note  to  Railroad  Co.  ▼.  Wilson,  1 
C.  C.  A.  52. 
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or  migration  of  such  alien  or  aliens,  foreigner  or  foreigners,  to  perform  labor 
or  service  of  any  kind  in  the  United  States,  its  territories  or  the  District  of 
Columbia." 

By  section  3  of  the  amendatory  act  (Act  March  3,  1891,  c.  551,  26 
Stat.  1084  [U.  S.  Comp.  St.  1901,  p.  1295],  it  is  provided  as  follows: 

"That  it  shall  be  deemed  a  violation  of  said  act  of  February  26,  1885,  to 
assist  or  encourage  the  importation  or  migration  of  any  alien  by  promise 
of  employment  through  advertisements  printed  and  published  in  any  foreign 
country;  and  any  alien  coming  to  this  country  in  consequence  of  such  an 
advertisement  shall  be  treated  as  coming  under  a  contract  as  contemplated 
by  such  act;  and  the  penalties  by  such  act  imposed  shall  be  applicable  in 
such  a  case:  provided,  this  section  shall  not  apply  to  states  and  immigra- 
tion bureaus  of  states  advertising  the  inducements  they  offer  for  immigration 
to  such  states." 

The  complaint  alleges  that  the  defendant,  a  Connecticut  corpora- 
tion, published  October  4,  1901,  in  a  newspaper  called  the  "Cotton 
Factory  Times,"  at  the  city  of  Manchester,  England,  the  following 
advertisement : 

"Wanted — First-class  weavers  on  fine  comb  work,  in  one  of  the  most  beau- 
tiful villages  in  Connecticut,  U.  S.  A.  First-class  weavers  can  earn  per 
week  35s.  to  £2.  Families  preferred.  Reasonable  rents  in  six-room  cottages 
on  line  of  railroad  and  electric  cars.  This  is  a  new  mill  starting  up.  None 
but  flrst-class  weavers  and  respectable  people  need  apply.  Baltic  Mills  Com- 
pany, H.  Lawton,  Manager,  Baltic,  Conn.,  U.  S.  A." 

The  complaint  also  alleges  that  on  or  about  October  4,  1901,  one 
Hargrave,  an  alien  owing  allegiance  to  the  king  of  Great  Britain  and 
Ireland,  and  then  residing  near  said  city  of  Manchester,  read  the 
said  advertisement,  and  in  consequence  thereof  migrated  to  and 
came  into  the  United  States  and  to  the  village  of  Baltic,  and  that 
the  said  defendant  knowingly  and  in  violation  of  the  statutes  aforesaid 
assisted  and  encouraged  the  said  alien  to  migrate  to  this  country  in 
violation  of  said  statute  by  the  promise  of  employment  held  out  to 
said  alien  through  said  advertisement,  so  printed  and  published  by 
said  defendant  in  said  foreign  country.  The  court  below  sustained 
the  demurrer  upon  the  ground  that  the  complaint  failed  to  show  that 
the  defendant  had  encouraged  the  migration  of  the  alien  by  promise 
of  employment,  being  of  opinion  that  the  statute,  being  penal,  should 
be  strictly  construed,  and  the  advertisement  did  not  contain  any  defi- 
nite promise,  or  a  promise  in  any  legal  sense. 

In  legal  definition  a  promise  is  a  declaration,  verbal  or  written,  made 
by  one  person  to  another,  for  a  good  or  valuable  consideration,  by 
which  the  promisor  binds  himself  to  do  or  forbear  some  act,  and  gives 
to  the  promisee  a  legal  right  to  demand  and  enforce  fulfillment. 
Newcomb  v.  Clark,  1  Denio,  226-228.  In  a  general  sense,  it  is  a 
declaration  "which  binds  the  person  who  makes  it,  either  in  honor, 
conscience,  or  law,  to  do  or  forbear  a  certain  act  specified."  One 
definition,  according  to  Worcester,  is  "assurance  of  a  benefit."  The 
meaning  of  the  term  as  used  in  the  statute  is  not  necessarily  its  mean- 
ing in  legal  definition.  The  rule  that  penal  statutes  are  to  be  strictly 
construed  is  not  violated  by  allowing  their  words  to  have  full  mean- 
ing, or  even  the  more  extended  of  two  meanings,  where  such  con- 
struction best  harmonizes  with  the  context.     United  States  v.  Hart- 
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well,  6  Wall.  385,  18  L.  Ed.  830.     In  the  language  of  Chief  Justice 
Marshall : 

"Though  penal  laws  are  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention  of  the  Legislature.  This 
maxim  is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  which  these  words  in  their  ordinary  acceptation,  or  in 
the  sense  in  which  the  Legislature  has  obviously  used  them,  would  compre- 
hend."   United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37. 

The  advertisement  in  question  was  an  assurance  to  first-class  weav- 
ers that  they  could  find  employment  at  their  trade  with  the  defend- 
ant which  would  yield  a  stated  return  varying  between  specified 
rates;  but  it  was  not  equivalent  to  a  contract  to  employ  such  as 
might  apply,  or  to  employ  them  for  any  definite  period.  A  proposal 
addressed  to  some  person  in  particular  becomes  a  contract,  if  its 
terms  are  accepted  by  the  promisee  before  it  is  withdrawn ;  but  one 
addressed  to  the  world  at  large  does  not  become  a  contract  until  some 
one  of  those  to  whom  it  is  addressed  has  performed  its  conditions. 
The  employe  whose  services  have  been  accepted  by  the  employer 
pursuant  to  such  a  proposal  may  rely  upon  the  terms  of  the  proposal 
as  to  wages  and  other  conditions  expressed ;  but  the  promisee  has  no 
right  of  action  for  breach  of  the  contract,  express  or  implied,  from 
the  refusal  of  the  promisor  to  employ  him.  The  newspapers  teem 
with  advertisements  for  employes  of  all  kinds,  many  of  which  specify 
the  wages  and  other  conditions  of  the  service  expected;  but  it  has 
never  been  supposed  that  the  person  who  offers  himself  for  the  em- 
ployment, by  the  inducement  of  the  advertisement,  and  is  refused, 
can  maintain  suit  for  a  breach  of  contract.  The  privilege  of  the  ad- 
vertiser to  exercise  his  personal  judgment  as  to  the  character  and 
habits,  and  other  qualifications  generally,  of  the  applicant,  is  an  im- 
plied condition  of  his  proposal,  and  no  contract  arises  consequently 
until  the  applicant  has  been  accepted. 

It  was  the  obvious  purpose  of  the  amendatory  act  to  remedy  the  de- 
fects in  the  pre-existing  statute  in  two  particulars.  Under  the  pre- 
existing statute  the  penalty  did  not  accrue  unless  (1)  the  alien  had 
previous  to  his  migration  entered  into  a  contract  to  perform  labor 
or  service  in  this  country,  and  (2)  had  actually  migrated  here,  and 
(3)  the  defendant  had,  by  prepayment  of  transportation  or  otherwise, 
encouraged  or  assisted  his  migration,  knowing  that  such  a  contract 
had  been  entered  into.  In  United  States  v.  Craig  (C.  C.)  28  Fed.  799, 
the  court  said: 

"So  far  from  the  contract  being  the  sole  cause  of  action,  primarily  it  is 
not  necessary  that  the  defendant  should  have  been  a  party  to  it  at  alL" 

And  again: 

"The  penalty  is  attached,  not  to  the  making  of  the  illegal  contract  but  to 
the  encouraging  and  assisting  the  migration  of  the  alien  to  perform  labor, 
knowing  that  such  illegal  contract  or  agreement  has  been  made." 

The  statute  was  capable  of  being  read  so  that  the  penalty  would 
not  accrue  from  the  making  of  a  previous  contract  with  the  alien  by 
the  defendant  himself,  if  the  alien's  migration  had  not  been  other- 
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wise  encouraged  by  the  defendant,  as  by  the  prepayment  of  his  trans- 
portation or  some  analogous  act,  though  it  was  capable  of  a  reading 
by  which  the  contract,  if  made  with  the  defendant,  might  be  deemed 
a  sufficient  assistance  or  encouragement. 

The  amendment  was  intended  to  dispense  with  the  necessity  of 
proving  that  there  had  been  a  contract  with  the  alien  "made  previous 
to  the  importation  or  migration,"  or  that  there  had  been  any  other 
assistance  or  encouragement  to  his  migration  than  a  promise  of  em- 
ployment. It  adds  to  the  acts  penalized  by  the  former  statute  an- 
other, and  makes  it  penal  to  "assist  or  encourage"  the  migration  "by 
promise  of  employment  through  advertisement."  The  word  "prom- 
ise" is  used  in  the  sense  in  which  advertisements  commonly  promise 
employment  to  applicants.  Under  the  former  statute  there  could  be 
no  antecedent  contract  by  an  advertisement,  however  explicit  the 
terms  of  the  promise  might  be,  because  the  promise  could  not,  until 
the  alien  entered  upon  its  performance,  become  a  contract.  Under 
the  present  no  antecedent  contract  is  necessary,  and  it  would  seem 
to  suffice  if  there  is  a  promise  of  employment  sufficiently  explicit  to 
induce  those  to  whom  it  is  addressed  to  apply  to  some  particular  em- 
ployer in  the  expectation  of  receiving  employment  of  a  specified  kind 
at  specified  compensation.  The  proviso  indicates  that  Congress  did 
not  use  the  word  "promise"  in  its  strict  legal  meaning,  but  rather  in 
the  sense  of  an  assurance  or  inducement  to  encourage  aliens  to  mi- 
grate. The  proviso  withdraws  from  the  operation  of  the  section  the 
"inducements  advertised  by  states  and  immigration  bureaus  of  states 
offered  for  immigration  to  such  states."  These  advertisements  do 
not  ordinarily  contain  promises  of  employment  in  the  nature  of 
specific  proposals,  but  contain  assurances  of  opportunity  for  employ- 
ment and  of  the  remuneration  that  may  be  expected.  The  office 
of  a  proviso  is  to  carve  an  exemption  out  of  the  enacting  clause,  to 
except  something  which  would  otherwise  have  been  within  it  (Way- 
man  v.  Southard,  10  Wheat.  30,  6  L.  Ed.  253 ;  Minis  v.  United  States, 
15  Pet.  423,  10  L.  Ed.  791) ;  and  this  proviso  denotes  the  intention 
of  Congress  to  exempt  states  and  their  immigration  bureaus  from  a 
liability  which  might  otherwise  be  incurred  by  the  advertisement  of 
their  inducements  to  immigrants.  We  are  of  opinion  that  any  assur- 
ance of  probable  employment,  definite  as  to  the  kind,  the  place,  and 
the  rate  of  wages,  is  a  promise  of  employment  within  the  meaning  of 
the  statute.  If  this  conclusion  is  correct,  the  advertisement  pub- 
lished by  the  defendant  was  within  the  interdicted  class.  Obviously 
both  the  defendant  and  the  alien  regarded  the  advertisement  as  hold- 
ing out  a  promise  of  employment  specific  enough  to  induce  the  alien 
to  migrate  and  accomplish  the  purpose  intended  by  the  defendant. 

The  question  which  was  presented  by  the  demurrer  is  not  altogeth- 
er free  from  doubt,  especially  in  view  of  the  very  strict  construction 
which  the  courts  have  placed  upon  the  alien  contract  labor  law ;  but 
we  are  constrained  to  the  conclusion  that  the  complaint  was  sufficient. 

The  judgment  is  reversed,  with  instructions  to  the  court  below  to 
order  judgment  for  the  plaintiff,  but  without  prejudice  to  an  ap- 
plication by  the  defendant  for  leave  to  answer. 
59  C.C.A.— 36 
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COXE,  Circuit  Judge.  I  think  the  decision  of  the  District  Judge 
was  right  and  should  be  affirmed.  Two  propositions  are,  in  my  judg- 
ment, established  beyond  controversy:  First,  in  order  to  bring  the 
defendant  in  error  within  the  statute,  there  must  be  proof  that  it 
assisted  or  encouraged  the  migration  of  Hargraves  "by  promise  of 
employment,"  and,  second,  the  advertisement  in  question  contains  no 
such  promise. 

There  is  no  ambiguity  in  the  statute.  Its  meaning  is  plain.  There 
is,  therefore,  no  necessity  for  resorting  to  extrinsic  considerations  or 
contemporaneous  debate  to  arrive  at  its  proper  construction.  The 
plaintiff  in  error  seeks  an  interpretation  which  eliminates  the  words 
"by  promise  of  employment"  altogether,  or  he  seeks  to  accomplish 
the  same  result  by  making  the  word  "promise"  synonymous  with  "ex- 
pectation" or  "hope."  The  word  has  never  been  so  construed  when 
used  in  legal  documents  or  statutes.  It  means  an  "engagement," 
"undertaking,"  "assurance,"  "obligation"  or  "agreement."  If  not 
actually  a  contract  it  implies  a  declaration  which  becomes  such  when 
accepted  by  the  person  to  whom  it  is  addressed.  Had  the  advertise- 
ment in  question  contained  such  a  promise  the  migration  of  Har- 
graves pursuant  thereto  would  probably  be  deemed  an  acceptance. 
The  advertisement  contains  no  promise  of  any  kind.  It  is  hardly 
more  than  a  statement  of  facts  and  conditions  existing  at  the  Baltic 
Mills.  The  newspaper  press  teems  with  similar  "want"  advertise- 
ments. It  cannot  be  seriously  contended  that  one  who  advertises  for 
a  coachman  or  a  cook  has  made  a  "promise  of  employment."  On 
the  contrary,  he  is  at  liberty  to  reject,  arbitrarily,  all  applicants. 

It  was  admitted  at  the  argument  by  the  learned  District  Attorney 
that  the  Baltic  Mills  Company  was  under  no  legal  obligation  to  em- 
ploy emigrants  coming  here  from  Manchester.  They  could  have 
turned  all  alien  applicants  from  their  mills  without  a  word  of  ex- 
planation, and  there  would  have  been  no  redress. 

The  District  Judge  has  carefully  and  ably  discussed  the  question 
involved  and  in  his  conclusion  I  fully  concur. 


(124  Fed.  42.) 

MARANDE  et  al.  v.  TEXAS  &  P.  RY.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  1,  1903.) 

No.  100. 

1.  Jurors— Bias. 

Where,  in  an  action  for  loss  of  cotton  destroyed  by  fire,  It  was  claimed 
at  the  opening  of  the  trial  that  it  might  appear  that  the  real  party  In 
interest  was  an  insurance  company,  it  was  not  error  for  the  court  to 
excuse  a  juror  for  bias  on  his  statement  that  he  could  not  act  Impar- 
tially as  against  an  insurance  company. 

2.  Same— Prejudice. 

Error,  if  any,  in  excusing  a  Juror  for  bias,  was  not  prejudicial  to 
plaintiffs,  where  it  was  not  contended  that  the  jury  impaneled  was  not 
fair  and  impartial. 

3.  Same— Evidence— Statements  of  Servants— Hearsay. 

In  an  action  for  the  value  of  cotton  destroyed  by  fire  alleged  to  have 
resulted  from  defendant's  negligence  while  the  cotton  was  in   its  pos- 


H  3.  See  Evidence,  vol.  20,  Cent.  Dig.  ft  910,  912,  915. 
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session,  statements  made  by  defendant's  servants,  employed  to  guard 
the  premises,  as  to  the  cause  of  the  fire,  after  it  had  occurred  and  their 
duties  had  been  terminated,  were  not  admissible  as  res  gestae. 

4.  Witnesses— Cross-Ex  amination. 

Where  a  railroad  engineer,  in  an  action  for  loss  of  property  alleged  to 
have  been  fired  by  defendant's  switch  engine,  on  his  direct  examination 
testified  that  the  engine  alleged  to  have  set  the  fire  was  in  good  condi- 
tion, and  provided  with  an  arrester  which  made  the  emission  of  sparks 
impossible,  questions  on  cross-examination  as  to  how  many  times  he  had 
been  to  New  York  to  testify  what,  in  his  Judgment,  was  the  standard 
among  engineers  for  the  best  construction  of  locomotives,  what  route 
he  took  in  traveling  from  New  Orleans  to  New  York,  and  whether  he 
had  noticed  at  night  any  sparks  from  the  locomotive  that  was  pulling 
his  train,  were  irrelevant  and  immaterial. 

5.  Trial— Reception  op  Evidence— Rebuttal. 

In  an  action  to  recover  the  value  of  property  destroyed  by  fire  alleged 
to  have  been  set  by  defendant's  engineer,  evidence  that  on  the  night 
of  the  fire  the  water  hydrants  were  blocked,  and  the  hose  would  not 
operate,  was  a  part  of  plaintiff's  main  case,  and  inadmissible  in  re- 
buttal. 

6.  Same — Failure  to  Call  Witnesses — Unfavorable  Inference— Instruc- 

tions. 

At  the  time  of  the  trial  of  an  action  for  loss  of  property  alleged  to 
have  been  destroyed  by  fire  set  by  defendant's  engine,  one  of  several 
watchmen  employed  by  defendant  through  a  detective  agency  to  guard 
the  premises  was  dead,  but  his  testimony  had  been  previously  taken, 
and  was  accessible  to  both  parties.  Two  other  watchmen  were  present 
in  court,  but  the  whereabouts  of  the  fourth  was  not  accounted  for. 
Held,  that  an  instruction,  under  such  circumstances,  that  to  withhold 
testimony  which  it  was  in  the  power  of  a  party  to  produce  in  order  to 
rebut  a  charge  against  it,  where  it  was  not  supported  by  other  equiva- 
lent testimony,  may  be  as  fatal  as  positive  testimony  in  support  of  the 
charge,  was  sufficiently  favorable  to  plaintiff,  and  it  was  not  error  to 
refuse  to  charge  that  defendant's  failure  to  call  the  watchmen  as  wit- 
nesses raised  a  presumption  that  their  testimony  would  have  been  un- 
favorable to  defendant. 

7.  Same— .Instructions  after  Submission  op  Cause. 

Where,  in  an  action  for  negligence,  the  jury,  after  submission  of  the 
cause,  asked  whether  the  judge  charged  that,  even  if  they  found  there 
was  negligence  on  the  part  of  the  defendant,  they  must  find  for  the  de- 
fendant, unless  that  negligence  caused  the  loss  of  the  property  sued  for, 
it  was  not  error  for  the  court  to  answer,  "Yes,  the  court  so  charged," 
and  to  refuse  a  request  by  plaintiff's  counsel  that,  if  the  jury  found  there 
was  negligence,  they  must  find  a  verdict  for  plaintiff,  unless  they  found 
that  the  negligence  did  not  cause  the  loss. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  action  has  been  twice  tried.  At  the  first  trial  the  Circuit  Court  di- 
iected  a  verdict  in  favor  of  the  defendant.  The  judgment  entered  on  the 
verdict  was  anlrmed  by  this  court.  102  Fed.  246,  42  C.  C.  A.  317.  The 
plaintiffs  thereupon  sued  out  a  writ  of  error  and  the  Supreme  Court  reversed 
the  judgments  below  and  granted  a  new  trial.  184  U.  9.  173.  22  Sup.  Ct. 
340,  46  L.  Ed.  487.  The  second  trial  resulted  in  a  verdict  for  the  defendant. 
The  plaintiffs  ask  for  a  reversal  of  the  judgment  upon  various  exceptions 
taken  at  the  trial.  The  facts  bearing  upon  this  controversy  are  stated  with 
great  care  and  elaboration  in  the  opinion  of  the  Supreme  Court  and  need  not 
be  repeated. 
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H.  W.  Hayward,  George  Richards,  and  Treadwell  Cleveland,  for 
plaintiffs  in  error. 

Rush  Taggart  and  Arthur  H.  Mast  en,  for  defendant  in  error. 

Before  TOWNSEND  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  action  is  to  recover  for  the  loss  of 
cotton  destroyed  by  fire  while  in  the  custody  of  the  defendant.  Dur- 
ing the  impaneling  of  the  jury  the  counsel  for  the  defendant  asked 
the  jurors  whether,  if  it  should  appear  that  the  real  party  in  interest 
was  an  insurance  company,  that  fact  would  influence  their  judgments. 
One  of  the  jurors  answered  in  the  affirmative.  A  discussion  there- 
upon arose  as  to  the  probability  of  the  question  of  insurance  arising 
upon  the  trial.  That  the  question  was  likely  to  arise  was  stoutly  as- 
serted by  the  counsel  for  the  defendant  and  as  stoutly  denied  by 
counsel  for  the  plaintiffs.    The  court  ruled  as  follows: 

"It  is  apparent  from  this  stipulation  that  somehow  or  other  In  the  course 
of  this  trial  some  question  is  going  to  be  made  as  to  insurance  and  the  effect 
of  it  I  am  not  undertaking  to  rule  upon  it  now;  but  in  view  of  that  fact, 
if  the  juror  says  he  will  be  prejudiced  one  way  or  the  other  by  the  circum- 
stance that  he  is  himself  in  the  insurance  business,  I  am  inclined  to  let  him 
stand  aside." 

The  plaintiffs  contend  that  the  court  erred  in  excusing  the  juror 
and  in  permitting  questions  regarding  insurance  to  be  asked  of  the 
jurors  generally.  It  is  argued  that  this  action  of  the  court  was  cal- 
culated to  produce  the  erroneous  impression  in  the  minds  of  the 
jurors  that  the  issue  was  between  an  insurance  company  on  the  one 
hand  and  a  railroad  company  on  the  other.  "It  is  quite  unnecessary," 
says  the  plaintiffs'  counsel,  "to  dwell  upon  the  effect  which  these  re- 
marks and  these  rulings  of  the  judge  may  have  had  upon  the  minds 
of  the  jury.  The  unreasonable  prejudice  of  so  many  jurors  against 
insurance  companies  is  well  known.  *  *  *  The  poison  was  in- 
stilled early  in  the  trial,  and  we  submit  that  the  court  instead  of  al- 
lowing these  questions  to  be  asked  jurors  should  have  spoken  in  no 
uncertain  tone  on  this  evident  attempt  to  prejudice  their  minds  on 
an  issue  that  was  not  in  any  respect  possible  in  the  case."  The  en- 
tire argument  is  based  upon  two  propositions :  First,  that  jurors  of 
the  Southern  District  of  New  York  are  prejudiced  against  insurance 
companies  and  in  favor  of  railroad  companies,  where  these  corpora- 
tions are  opposed  to  each  other  in  litigation;  and,  second,  that  the 
jury  were  informed  that  this  cause  presented  such  a  controversy. 
Neither  postulate  is  well  founded.  There  is  absolutely  nothing  of 
which  to  predicate  the  theory  that  insurance  companies  receive  dif- 
ferent treatment  from  other  litigants  at  the  hands  of  juries  in  the  fed- 
eral courts.  In  order,  however,  that  there  might  be  no  confusion 
on  the  subject  in  the  minds  of  the  jury  the  trial  judge  charged  them 
explicitly  that  there  was  "no  question  of  insurance  in  this  case  at  all." 
It  should  be  remembered  that  these  rulings  were  made  before  the 
cause  was  opened  to  the  jury  and  when  the  judge  was  compelled  to 
rely  upon  the  statements  of  counsel  as  to  the  nature  of  the  contro- 
versy. The  defendant's  counsel  insisted  that  it  would  appear  that  the 
real  plaintiff  was  an  insurance  company  and  the  juror,  who  was,  ap- 
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parently,  engaged  in  the  business  of  insurance,  stated  that  if  this 
were  so  he  could  not  act  impartially.  In  such  circumstances  it  was 
a  wise  exercise  of  discretion  to  excuse  the  juror  and  no  error,  in  a 
civil  cause  at  least,  can  be  assigned  because  of  such  action.  The 
plaintiffs  were  not  injured.  They  do  not  complain  that  the  jury 
actually  impaneled  was  not  a  perfectly  fair  and  impartial  one. 

The  theory  that  the  plaintiffs  were  prejudiced  by  the  preliminary 
proceedings  is  founded  upon  the  most  unsubstantial  conjecture  and 
proceeds  upon  the  assumption  that  a  trial  judge  should  be  something 
more  than  a  finite  being,  possessed,  at  least,  of  the  divine  attribute 
of  omniscience.  No  judgment  can  survive'  such  criticism.  It  is 
doubtful  if  a  fiercely  contested  and  long-continued  jury  trial  can  be 
conducted  with  absolute  freedom  from  mistake.  In  the  hurry  and 
excitement  of  the  conflict  theoretical  and  technical  precision  is  well- 
nigh  impossible.  When  the  record  of  such  a  trial  is  reduced  to  cold 
type  and  is  calmly  and  deliberately  examined  the  danger  is  that  trivial 
and  inconsequential  errors,  which  passed  unnoticed  at  the  trial  and 
produced  no  effect  whatever  upon  the  result,  are  apt  to  be  magnified 
and  given  undue  consideration.  Realizing  the  perplexities  and  re- 
sponsibilities of  the  trial  court  and  the  travail  which  precedes  the 
birth  of  a  verdict,  the  reviewing  judges  should  approach  the  consid- 
eration of  the  record  in  no  hypercritical  spirit,  not  as  controversial- 
ists, but  with  a  determination  to  sustain  a  just  verdict  if  convinced 
that  it  was  rendered  after  a  fair  trial.  If  the  trial  judge  had  sustained 
the  objections  and  had  left  the  juror  to  be  retired  by  the  defendant's 
peremptory  challenge  the  situation,  from  a  practical  point  of  view, 
would  have  been  essentially  the  same.  The  judge  could  not  foresee 
the  course  of  the  trial,  his  rulings  were  proper  when  made  and,  in  view 
of  his  subsequent  explanation  to  the  jury,  were  not  injurious  to  the 
plaintiffs.     As  is  said  by  Mr.  Thompson  in  his  work  on  Trials,  §  120: 

"No  party  can  acquire  a  vested  right  to  have  a  particular  member  of  the 
panel  sit  upon  the  trial  of  his  cause  until  he  has  been  accepted  and  sworn. 
It  is  enough  that  it  appear  that  his  cause  has  been  tried  by  an  impartial 
jury.  It  is  no  ground  for  rejection  that,  against  his  objection,  a  juror  was 
rejected  by  the  court  upon  insufficient  grounds,  unless,  through  rejecting 
qualified  persons,  the  necessity  of  accepting  others,  not  qualified,  has  been 
purposely  created." 

See,  also,  North.  Pac.  v.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590, 
29  L.  Ed.  755 ;  South.  Pac.  v.  Rauh,  49  Fed.  696,  1  C.  C.  A.  416. 

The  second  point  argued  by  the  plaintiffs  is  that  the  court  erred 
in  excluding  evidence  of  statements  made  by  alleged  agents  of  the 
defendant  as  to  the  origin  of  the  fire.  The  defendant  had  employed 
the  Boylan  Detective  Agency  of  New  Orleans  to  furnish  watchmen 
to  guard  its  premises  at  Westwego.  An  officer  of  this  agency  was 
called  by  the  plaintiffs  and  asked  whether  he  saw  these  watchmen 
on  the  night  of  the  fire  and  what  they  said  to  him.  Assuming  that 
these  men  were  employes  and  agents  of  the  defendant,  it  is  clear  that 
their  declarations,  after  the  fire  and  when  their  duties  for  the  time 
being  had  terminated,  were  not  competent  as  against  the  defendant 
and  were  hearsay  only.  If  these  statements  of  the  watchmen  had 
been  made  while  the  fire  was  still  raging  or  during  the  continuance 
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of  their  agency  in  the  performance  of  a  duty  which  they  owed  to  the 
defendant  they  might  have  been  admissible;  but  they  were  not  so 
made.  They  were  no  part  of  the  res  gestae,  were  not  made  by  the 
watchmen  while  acting  as  such  and  had  no  relation  to  their  acts  as 
guardians  of  the  property  in  controversy.  That  property  had  been 
destroyed  and  their  admissions  thereafter  were  narratives  of  past 
occurrences  not  binding  on  the  defendant. 

In  V.  &  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  172,  30  L. 
Ed.  299,  the  court  says : 

"The  fact  remains  that  the  occurrence  had  ended  when  the  declaration 
In  question  was  made,  and  the  engineer  was  not  in  the  act  of  doing  any- 
thing that  could  possibly  affect  it  If  his  declaration  had  been  made  the 
next  day  after  the  accident,  it  would  scarcely  be  claimed  that  it  was  ad- 
missible evidence  against  the  company.  And  yet  the  circumstance  that  it 
was  made  between  ten  and  thirty  minutes,  an  appreciable  period  of  time, 
after  the  accident,  cannot,  upon  principle,  make  this  case  an  exception  to 
the  general  rule.  If  the  contrary  view  should  be  maintained,  it  would  fol- 
low that  the  declarations  of  the  engineer,  if  favorable  to  the  company,  would 
have  been  admissible  in  its  behalf  as  part  of  the  res  gestae,  without  calling 
him  as  a  witness;  a  proposition  that  will  find  no  support  in  the  law  of  evi- 
dence." 

See,  also,  Packet  Co.  v.  Clough,  87  U.  S.  528,  22  L.  Ed.  406 ;  Lubv 
v.  Hudson  R.  R.  Co.,  17  N.  Y.  131. 

The  third  point  argued  by  the  plaintiffs  is  that  the  court  erred  in 
limiting  the  cross-examination  of  the  engineer  who  was  in  charge 
of  the  defendant's  switching  engine  at  Westwego  on  the  day  of  the 
fire.  His  direct  testimony  tended  to  show  that  the  engine  was  in 
good  condition  and  was  provided  with  an  arrester  which  made  the 
emission  of  sparks  impossible.  On  cross-examination  he  was  asked 
how  many  times  he  had  been  to  New  York  to  testify  what  in  his  judg- 
ment was  the  standard  among  engineers  for  the  best  construction 
of  locomotives,  what  route  he  took  in  traveling  from  New  Orleans 
to  New  York  and  whether  he  had  noticed,  at  night,  any  sparks  from 
the  locomotive  that  was  pulling  his  train.  These  questions  were  ob- 
jected to  and  the  objections  were  sustained.  A  mere  statement  of  the 
questions  is  sufficient  to  demonstrate  their  irrelevancy  and  immate- 
riality. 

Error  in  excluding  evidence  offered  in  alleged  rebuttal  is  the  sub- 
ject of  the  plaintiffs'  fourth  ground  of  complaint.  The  simple  ques- 
tion is  whether  the  testimony  offered  was  proper  in  rebuttal.  If  not, 
the  judge  in  the  exercise  of  his  discretion  was  at  liberty  to  exclude  it. 

After  the  defendant  had  closed  its  proof  the  plaintiffs  sought  to 
show  that  on  the  night  of  the  fire  the  hydrants  were  blocked  and 
the  hose  would  not  operate.  This  was  clearly  part  of  the  plaintiffs' 
main  case.  The  testimony  was  as  available  then  as  later  in  the  trial 
and  if  they  intended  to  rely  upon  the  defective  condition  of  the 
hydrants  at  the  time  of  the  fire  as  a  ground  of  negligence  they  should 
have  presented  their  testimony  so  that  the  defendant  would  have  had 
an  opportunity  to  answer  it.  No  excuse  for  not  doing  so  is  sug- 
gested. 

It  is,  perhaps,  possible  that,  as  the  watchmen  were  employes  of 
the  defendant,  the  plaintiffs  expected  that  they  would  be  called  by 
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the  defense,  thus  giving  the  plaintiffs  the  wide  latitude  of  cross-exam- 
ination. If  this  surmise  be  well  founded,  the  plaintiffs,  in  the  expecta- 
tion of  securing  larger  advantages,  took  the  risk  of  losing  what  they 
possessed  and  have  no  reason  to  complain  of  the  result.  The  trial 
judge  had  the  entire  situation  before  him  and  was  much  better  quali- 
fied than  an  appellate  court  to  determine  whether  the  case  could 
be  reopened  upon  the  new  averment  of  negligence  with  justice  to  the 
defendant.  He  evidently  thought  that  it  could  not  be  and  there  is  no 
pretense  that  in  so  ruling  there  was  any  abuse  of  discretion. 

The  court  was  requested  to  charge  that  the  failure  of  the  defend- 
ant to  call  the  watchmen  as  witnesses  raised  a  presumption  that  their 
testimony  would  not  *  have  been  favorable  to  the  defendant.  This 
proposition  is  argued  as  plaintiffs'  fifth  point.  One  of  these  watch- 
men was  dead  but  his  testimony  had  been  previously  taken  and  was 
accessible  to  both  parties;  in  fact,  the  plaintiffs  attempted  to  read 
it  on  rebuttal.  Two  others  were  actually  present  in  the  courtroom 
and  the  whereabouts  of  the  fourth  was  not  accounted  for.  They 
were  employed  by  the  Boylan  Agency  to  guard  the  cotton  on  defend- 
ant's premises  and  when  the  cotton  was  destroyed  their  connection 
with  the  defendant  ceased;  at  least  it  does  not  appear  that  it  con- 
tinued. In  these  circumstances  we  are  of  the  opinion  that  the  plain- 
tiffs were  entitled  to  no  more  favorable  charge  than  was  actually 
given  by  the  judge.     He  said: 

**To  withhold  testimony  which  it  is  in  the  power  of  a  party  to  produce, 
in  order  to  rebut  a  charge  against  it,  where  it  is  not  supplied  by  other 
equivalent  testimony,  may  be  as  fatal  as  positive  testimony  in  support  or 
confirmation  of  a  charge." 

The  last  proposition  argued  relates  to  an  alleged  error  in  answer- 
ing a  question  asked  by  the  jury  after  they  had  retired  to  their  room. 
The  question  was  as  follows: 

"Did  the  judge  charge  that  even  If  we  found  that  there  was  negligence 
on  the  part  of  the  defendant,  we  must  find  for  the  defendant  unless  that 
negligence  caused  the  loss  of  this  lot  of  cotton  ?" 

The  answer  was  "Yes,  the  court  so  charged." 

This  answer  was  in  exact  accord  with  the  fact,  he  had  so  charged, 
the  charge  was  correct  and  no  exception  was  taken.  It  will  be  ob- 
served that  the  jury  were  not  asking  for  new  instructions,  but  were 
in  doubt  as  to  an  instruction  already  given.  It  was,  in  legal  effect, 
as  if  they  had  sent  for  a  copy  of  the  charge  upon  the  point  in  question. 
After  the  judge  had  announced  the  answer  which  he  intended  to  send 
to  the  jury  counsel  for  the  plaintiffs  made  the  following  request : 

"I  ask  the  court  to  charge  that  if  the  jury  finds  that  there  was  negligence 
they  must  find  a  verdict  for  the  plaintiffs  unless  they  find  that  that  negli- 
gence did  not  cause  the  loss." 

After  the  jury  has  retired  the  functions  of  counsel  cease  and  there 
should  be  no  interference  by  them  with  communications  between 
the  jury  and  the  court.  It  is  too  late  to  present  additional  arguments 
or  new  requests.  Information  of  what  takes  place  should  not  however, 
be  withheld  from  counsel  and  they  may  enter  an  exception  to  any 
action  of  the  court  which  they  deem  prejudicial  to  their  client's  rights. 
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There  is  no  pretense  that  the  answer  actually  sent  to  the  jury  was 
erroneous  and  we  might  safely  rest  the  decision  upon  the  proposition 
that  the  court  in  such  circumstances  is  under  no  obligation  to  adopt 
the  language  of  counsel  even  though  more  accurate  than  his  own. 
It  is  enough  that  the  answer  was  correct. 

An  examination  of  the  plaintiffs'  request  makes  it  apparent  that  it 
states  negatively  the  instruction  given  by  the  court  and  presents  a 
question  of  metaphysics  which  a  jury  would  hardly  pause  to  consider. 
The  difference,  from  a  practical  point  of  view,  is  so  unimportant  as 
to  become  negligible.  Were  it  necessary,  however,  to  choose  be- 
tween the  two  propositions  we  should  have  little  hesitation  in  select- 
ing the  one  charged  by  the  court,  remembering  as  we  must  that  the 
burden  was  unquestionably  upon  the  plaintiffs  to  prove  that  the  loss 
occurred  through  the  negligence  of  the  defendant. 
.    It  follows  that  the  judgment  must  be  affirmed  with  costs. 


(124  Fed.  48.) 

Mccormick  v.  shippy. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 
No.  183. 

L  Charter  Party— Construction  and  Validity   of  Provisions— Liability 
of  Charterer  for  Loss  of  Tacht. 

It  Is  competent  for  a  charterer  of  a  pleasure  yacht  to  stipulate  In  the 
charter  party  against  his  liability  for  loss  or  damage  to  the  vessel  through 
his  negligence,  there  being  no  question  of  public  policy  Involved,  as  in 
case  of  a  common  carrier. 

2.  Same. 

A  provision  of  a  time  charter  party  for  a  yacht  that  "the  charterer 
shall  assume  no  responsibility  for  loss  or  damage  to  the  yacht"  must  be 
construed  to  Include  loss  through  his  negligence,  since  for  a  loss  from  any 
other  cause  he  would  not  be  liable  without  such  provision,  and  when 
considered  in  connection  with  other  provisions  requiring  the  payment  of 
hire  until  redelivery,  "unless  lost,"  and  the  return  to  him  of  hire  paid 
in  advance,  should  the  vessel  be  lost,  it  shows  that  it  was  the  intention 
of  the  parties  thereby  to  exempt  him  from  liability  for  loss  in  any  event. 

8.  Same. 

A  provision  In  a  time  charter  party  for  a  yacht  that  the  charterer  shall 
"maintain  the  yacht  In  a  thoroughly  efficient  state  in  hull  and  machinery 
for  and  during  the  service"  binds  him  only  to  make  the  wear  and  tear 
repairs  which  would  otherwise  be  Imposed  by  law  upon  the  owner,  and 
Is  not  in  conflict  with  a  clause  exempting  him  from  responsibility  for 
loss  or  damage  to  the  vessel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.  Appeal  from  a  decree  (119  Fed.  226)  dismissing  a 
libel  against  the  charterer  for  loss  of  libelant's  yacht. 

Robert  S.  Benedict,  for  appellant. 
Chas.  C.  Burlingham,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  court  below  in  its  opinion  has 
fully  stated  and  discussed  the  facts  herein,  from  which  it  reached  the 


Digitized  by  VjOOQ  IC 


m'cormick  v.  shipft.  569 

conclusion  that  the  charterer  was  the  owner  pro  hac  vice,  and  would 
have  been  responsible  in  all  respects  for  the  master's  negligence,  pro- 
vided he  had  not  exonerated  himself  by  a  special  and  binding  stipula- 
tion in  the  contract. 

The  contract  between  the  parties  was  expressed  by  a  charter  party 
which  provided  that  the  owner  let  the  yacht  from  August  15,  1901,  to 
September  15,  1901,  "fitted  for  service,  including  necessary  equip- 
ment," on  certain  conditions,  those  relevant  to  this  inquiry  being  as 
follows : 

"(1)  That  the  charterer  shall  provide  and  pay  for  all  coal,  port  charges, 
pilotage,  provisions,  wages  of  crew,  deck,  engine  room  and  other  necessary 
stores,  and  all  other  charges  whatsoever,  and  shall  maintain  the  yacht  In  a 
thoroughly  efficient  state,  In  hull  and  machinery,  for  and  during  the  service. 
The  yacht  to  be  delivered  in  commission  by  the  owner. 

"(2)  That  the  charterer  shall  assume  no  responsibility  for  loss  or  damage 
to  the  yacht"  * 

"(4)  *  *  *  Hire  to  continue  until  her  delivery  In  like  good  order  and 
condition  to  the  owner,  unless  lost,  at  New  York,  N.  Y." 

"(7)  That,  should  the  yacht  be  lost,  hire  paid  in  advance  and  not  earned, 
reckoned  from  the  day  of  her  loss,  shall  be  returned  to  the  charterer.,, 

The  charter  was  subsequently  extended  to  October  31st,  and  the 
full  amount  of  charter  money,  $6,500,  was  paid  to  the  owner. 

The  circumstances  bearing  on  liability  for  the  loss  of  the  yacht  are 
well  stated  in  the  opinion  of  the  District  Judge,  as  follows : 

"I  find  that  the  yacht  was  delivered  to  the  charterer  in  conformity  with  the 
provisions  of  the  contract,  and  remained  under  the  charge  of  the  master, 
who  had  been  for  some  time  before  employed  by  the  owner  when  the  yacht 
was  In  his  own  service,  and  who  was  regarded  by  him  as  entirely  competent 
to  navigate  the  yacht,  both  as  master  and  pilot,  In  any  waters  with  which 
he  was  familiar,  and  in  any  waters  within  the  limits  of  the  contract,  in  con- 
junction with  local  pilots.  The  owner  recommended  the  master  to  the  char- 
terer fully  in  these  respects,  and  he  was  accepted  and  relied  upon  by  the 
latter,  who  was  not  himself  competent  to  navigate  the  yacht,  in  all  respects 
in  which  a  yacht  owner  or  charterer  might  reasonably  depend  upon  an  expert 
navigator.  During  the  earlier  part  of  the  chartered  period  the  yacht  had  been 
employed  in  trips  east,  through  Long  Island  Sound.  Upon  one  of  these  trips 
the  charterer  had  mentioned  to  the  master  a  possible  trip  to  the  Delaware 
Bay,  in  the  vicinity  of  Gape  May,  and  on  the  8th  of  September,  when  the 
yacht  was  in  New  York  Harbor,  the  charterer  gave  orders  to  the  master  to 
fit  her  out  for  such  a  trip.  The  master  was  not  familiar  with  the  waters 
of  Delaware  Bay,  or  the  approaches  thereto,  but  said  there  would  be  no 
difficulty  in  making  a  daylight  run,  and  asked  for  charts  of  the  vicinity, 
which  the  charterer  provided.  The  start  was  made  on  the  10th,  though  not 
at  as  early  an  hour  as  was  expected,  and  it  was  getting  dark  when  the 
vicinity  of  Atlantic  City  was  reached;  but  the  master  did  not  suggest  the 
necessity  of  making  harbor  there,  and  the  charterer,  relying  upon  the  master's 
ability  to  navigate  the  yacht  safely  to  her  destination,  gave  no  orders  for  a 
harbor.  The  weather  was  very  fine  at  the  commencement  of  the  voyage,  but 
it  had  become  somewhat  overcast,  and  the  sea  had  increased,  with  a  southerly 
breeze,  but  there  was  nothing  then  to  excite  apprehension,  and  the  voyage 
was  continued.  About  8  o'clock  in  the  evening  the  vicinity  of  Cape  May  was 
reached.  At  this  time  the  sea  was  rough  enough  to  affect  this  small  yacht, 
and  the  master  concluded  to  seek  the  shelter  of  the  Delaware  Breakwater, 
near  Cape  Henlopen,  instead  of  going  to  Cape  May,  as  originally  intended. 
He  had  been  studying  the  charts  on  the  way  down,  and  concluded  that  he  was 
competent  to  navigate  the  vessel  into  the  harbor  without  the  aid  of  a  pUot, 
and  was  so  confident  of  his  ability  that  he  not  only  did  not  seek  a  pilot  boat, 
but  suffered  a  steam  pilot  boat  to  pass  him,  without  observing  her,  on  her 
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signaled  offer  to  furnish  a  pilot,  notwithstanding  the  charterer,  and  a  guest 
who  was  with  him,  suggested  to  him  that  a  pilot  should  be  obtained.  Pro- 
ceeding with  a  view  that  he  understood  the  situation,  having  passed  the 
Over  Falls  Lightship  on  his  port  hand,  he  steered,  as  he  thought,  for  an  en- 
trance to  the  breakwater  harbor,  but  made  no  allowance  for  a  strong  ebb 
tide,  with  the  consequence  that  he  lost  his  bearings,  and,  still  going  ahead, 
brought  the  yacht  up  on  the  point  of  Cape  Henlopen,  where  she  became  a 
total  loss,  fortunately  without  loss  of  life." 

Upon  these  facts  the  court  held  as  follows:  "There  can  be  no 
doubt  that  the  loss  was  attributable  to  the  master's  negligence; 
*  *  *"  and  that  the  charterer  "was  responsible  in  all  respects  for 
the  master's  negligence,  unless  he  had  exonerated  himself  by  a  special 
and  binding  stipulation  in  the  contract." 

As  the  determination  of  the  question  whether  the  charterer  was  the 
owner  of  said  yacht,  pro  hac  vice,  is  unnecessary  to  the  decision  of  the 
case,  we  express  no  opinion  thereon. 

Nor  is  it  necessary  to  decide  whether  the  evidence  justified  the  con- 
clusion of  the  court  below  that  the  charterer  would  have  been  liable  if 
he  had  not  exonerated  himself  by  stipulation  in  said  charter  party. 
Whether  the  master  was  himself  negligent  or  not,  there  was  no  negli- 
gence on  the  part  of  respondent  in  employing  him.  He  was  selected, 
hired,  and  recommended  by  libelant,  and  he  had  entire  charge  of  the 
crew  and  of  the  yacht  and  its  navigation  without  interference  from  re- 
spondent. 

It  is  contended,  however,  that  respondent  was  personally  negligent 
in  the  failure  to  provide  a  pilot  in  unfamiliar  waters.  There  might  be 
considerable  force  in  the  argument  that  the  charterer  could  not  by  said 
general  clause  exempt  himself  from  liability  for  negligent  failure  to 
comply  with  the  specific  agreement  in  said  charter  that  he  should 
provide  pilotage,  if  the  evidence  showed  any  negligence  in  this  regard. 
But  he  was  not  a  seafaring  man;  he  had  had  no  experience  in  the 
management  of  yachts;  he  might  reasonably  have  supposed  that,  if 
a  pilot  was  needed,  the  master,  confessedly  a  competent  navigator, 
would  notify  him,  especially  in  view  of  the  fact,  as  found  by  the  court, 
that  "the  charterer  was  willing  and  desirous  of  furnishing  a  pilot  on 
this  occasion,  but  the  master  did  not  consider  the  employment  of  one 
necessary.'' 

It  is  not  clear  from  the  evidence  in  what  respect,  if  any,  the  charterer 
was  guilty  of  negligence.  But  if  it  be  assumed  either  that  the  loss 
was  attributable  to  his  negligence,  or  to  such  negligence  of  the  master 
as  should  be  imputed  to  the  charterer,  the  question  arises  whether  he 
has  exempted  himself  from  such  liability  by  the  clause  in  the  charter 
party,  "The  charterer  shall  assume  no  responsibility  for  loss  or  damage 
to  the  yacht." 

The  contention  of  the  libelant  is  that  the  language  is  not  sufficiently 
specific  to  free  the  contracting  party  from  liability  arising  out  of  his 
negligence;  that  it  is  repugnant  to  the  clause  providing  that  the 
charterer  shall  maintain  the  yacht  in  a  thoroughly  efficient  state ;  and 
that,  read  in  connection  with  other  clauses  in  the  charter,  it  shows 
that  the  charterer  agreed  to  do  certain  things,  and  was  liable  for  a 
failure,  through  negligence,  to  keep  such  agreement. 

The  general  doctrine  is  stated  by  Judge  Nelson  in   New  Jersey 
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Steam  Navigation  Company  v.  The  Merchants'  Bank,  6  How.  344, 
383,  12  L.  Ed.  465,  as  follows : 

"If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the  gross  negligence 
of  himself,  and  his  servants  or  agents,  in  the  transportation  of  the  goods,  it 
should  be  required  to  be  done,  at  least,  in  terms  that  would  leave  no  doubt 
as  to  the  meaning  of  the  parties." 

There  is  no  question  of  public  policy  involved  in  this  charter  party, 
as  in  the  case  of  a  common  carrier.  It  is  well  settled  that  the  parties 
in  such  a  case  have  the  right  to  provide  by  apt  language  against  lia- 
bility for  negligence.  Hartford  Fire  Insurance  Company  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  175  U.  S.  91,  98,  20  Sup.  Ct. 
33,  44  L.  Ed.  84 ;  Baltimore  &  Ohio  Southwestern  Railway  Company 
v.  Voight,  176  U.  S.  498,  505,  20  Sup.  Ct.  385,  44  L.  Ed.  560.  It  is 
also  well  settled  that  an  ordinary  bailee  for  hire  can  only  relieve  him- 
self from  liability  for  negligence  upon  clear  and  convincing  proof  that 
such  was  the  intention  of  the  parties.  The  question  herein  is  whether 
the  evidence  fulfills  this  requirement. 

It  appears  from  inspection  of  the  second  article  of  the  charter  party 
th?t  it  originally  read  as  follows : 

"(2)  That  the  yacht  shall  be  insured  for  the  benefit  of  the  owner,  and  that 
the  charterer  shall  assume  no  responsibility  for  loss  or  damage  covered  by 
the  terms  of  said  insurance;  the  premium  on  the  policy  of  insurance  to  be 
paid  by  the  charterer." 

It  was  amended  by  erasing  all  reference  to  insurance,  and  adding 
the  words  "to  the  yacht,"  and  the  owner  procured  insurance  on  the 
yacht.  The  only  legitimate  inference  to  be  drawn  from  such  erasure 
and  interlineations  is  that  the  owner  originally  proposed  that  the 
charterer  should  insure  the  vessel  for  his  (the  owner's)  benefit ;  that, 
the  charterer  refusing  to  do  so,  the  charter  party  was  so  amended  in 
order  to  relieve  the  charterer  from  liability  for  loss  or  damage.  The 
clause  must  be  interpreted  to  include  loss  through  his  negligence,  be- 
cause for  loss  not  arising  from  negligence  he  would  not  be  liable.  The 
charterer  of  a  vessel  is  a  bailee  for  hire,  and  "is  only  responsible  for 
ordinary  diligence  and  liable  for  ordinary  negligence  in  the  care  of  the 
property  bailed."  Clark  v.  United  States,  95  U.  S.  539,  542,  24  L.  Ed. 
518;  Sun  Printing  &  Publishing  Association  v.  Moore,  183  U.  S.  642, 
654,  22  Sup.  Ct.  240,  46  L.  Ed.  366. 

The  charter,  taken  as  a  whole,  shows  that  in  no  event  was  the 
charterer  to  be  liable  in  case  of  loss.  Thus,  article  4  provides  for 
the  continuance  of  the  hire  until  delivery,  "unless  lost";  article  7  pro- 
vides, "should  the  yacht  be  lost,  hire  paid  in  advance"  should  be  re- 
turned to  the  charterer. 

But  it  is  contended  that  the  charterer's  agreement  in  article  1  of  the 
charter,  to  "maintain  the  yacht  in  a  thoroughly  efficient  state  in  hull 
and  machinery  for  and  during  the  service,"  conflicts  with  this  view. 
But  this  clause  only  provides  for  the  assumption  of  a  legal  obligation 
by  the  charterer  to  make  wear  and  tear  repairs,  which  otherwise  would 
be  imposed  by  law  upon  the  owner.  In  charter  parties  "the  owner 
usually  stipulates  that  the  ship  is  sound,  staunch,  and  seaworthy ;  that 
he  will  keep  her  in  repair,  perils  of  the  sea  excepted;  *  *  *  but, 
if  these  obligations  were  not  expressed,  the  law  would  impose  them  on 
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the  owner."  "He  is  therefore  bound,  unless  prevented  by  the  perils 
of  the  sea  or  unavoidable  accident,  to  keep  her  in  proper  repair." 
3  Parsons  on  Contracts  (Shipping)  p.  302 ;  Work  v.  Leathers,  97  U.  S. 
379,  24  L.  Ed.  1012.  That  this  clause  was  intended  to  apply  to  such 
repairs  as  were  necessary  in  running  the  yacht  further  appears  from 
the  provision  for  "delivery  in  like  good  order  and  condition  to  the 
owner,  unless  lost."  If  this  clause  has  any  bearing  on  the  clause  ex- 
empting the  charterer  from  liability  for  loss  or  damage,  the  two  may 
be  well  read  together  to  the  effect  that,  while  the  charterer  "shall  as- 
sume no  responsibility  for  loss  or  damage,"  he  agrees  to  so  "maintain 
the  yacht  in  a  thoroughly  efficient  state,  in  hull  and  machinery,  during 
the  service,"  as  to  keep  her  in  like  good  order  and  condition  until  her 
delivery  to  the  owner,  unless  lost." 
The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs. 


(124  Fed.  52.) 

SCHWARZSCHILD  &  SULZBERGER  CO.  v.  PHCENIX  INS.  CO.  OP 

HARTFORD. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  155. 

1.  Insurance— Cancellation  of  Policy. 

Where,  by  the  terms  of  a  policy,  the  insurer  was  given  the  right  to 
cancel  the  same  by  giving  five  days*  notice,  a  telegram  from  its  agent 
to  the  authorized  agent  of  the  insured  positively  directing  a  cancellation, 
followed  by  a  letter  confirming  the  same  in  unequivocal  language,  oper- 
ated as  a  cancellation  at  the  end  of  five  days  thereafter,  during  which 
no  further  communication  was  sent:  and  subsequent  correspondence,  by 
which  the  agent  of  the  insured  attempted  to  secure  a  reconsideration  of 
such  action,  did  not  have  the  effect  of  renewing  the  policy. 

2.  Same— Effectiveness  of  Notice— Return  of  Premium. 

Under  a  provision  in  an  Insurance  policy  giving  the  insurer  the  right 
to  cancel  the  same  by  giving  five  days'  notice,  and  requiring  it  to  return 
the  unearned  premium  in  case  of  cancellation  "on  surrender  of  the 
policy,"  it  is  not  essential  to  the  effectiveness  of  a  notice  of  cancellation 
by  the  insurer  that  the  unearned  premium  be  returned  or  tendered  in 
advance  of  the  surrender  of  the  policy  by  the  insured. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  115  Fed.  653. 

Writ  of  error  from  judgment  entered  for  defendant  on  a  trial  to  the  court 
without  a  jury  of  an  action  removed  from  the  Supreme  Court  of  the  state  of 
New  York  to  the  United  States  Circuit  Court  for  the  Southern  District  of 
New  York.  The  action  was  brought  for  the  recovery  of  $50,000  on  a  policy 
of  insurance  in  the  defendant  company.  The  facts  appearing  of  record  and 
the  grounds  of  the  judgment  are  fully  set  forth  in  the  opinion  of  the  court 
below  and  in  its  findings  of  fact  and  statement  of  conclusions  of  law. 

Wheeler  H.  Peckham,  for  plaintiff  in  error. 

Wm.  Vanamee  and  Chas.  E.  Perkins,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
If  2.  See  Insurance,  vol.  28,  Cent.  Dig.  §  510. 
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TOWNSEND,  Circuit  Judge.  The  exceptions  herein  challenge  the 
correctness  of  the  finding  of  the  trial  court  that  the  policy  in  suit  had 
been  canceled  at  the  time  of  the  fire  which  damaged  plaintiff's  prop- 
erty. The  provision  of  the  policy  relevant  to  this  inquiry  is  as  fol- 
lows: 

"This  policy  shali  be  canceled  at  any  time  at  the  request  of  the  insured, 
or  by  the  company  by  giving  flye  days'  notice  of  such  cancellation.  If  this 
policy  shall  be  canceled  as  hereinbefore  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  portion  shall  be  re- 
turned on  surrender  of  this  policy  or  last  renewal,  the  company  retaining  the 
customary  short  rate,  except  that  where  this  policy  is  canceled  by  this  com- 
pany giving  notice  it  shall  retain  only  the  pro  rata  premium." 

The  fire  occurred  on  October  6,  1899.  The  transactions  between 
the  parties  were  conducted  by  correspondence,  from  which  the  trial 
court  concluded  that  the  policy  in  suit  had  ceased  to  be  in  force  and 
effect  before  said  date.  The  facts  material  to  said  conclusion  are  as 
follows:  On  September  20,  1899,  tne  defendant's  agent,  in  response 
to  a  telegram  from  plaintiff's  agent,  telegraphed:  "No,  our  com- 
panies won't  carry.  Cancel  Phoenix  [the  policy  in  question]  $50,000." 
On  said  day  defendant's  agent  also  wrote  that  he  had  been  obliged 
to  reply  "that  it  would  be  necessary  for  us  to  call  for  the  immediate 
cancellation"  of  said  policy.  We  are  of  the  opinion  that  said  per- 
emptory, definite,  and  unqualified  language  was  a  sufficient  compliance 
with  the  requirements  of  the  policy  as  to  notice.  During  the  five 
days  after  receipt  of  said  notice  by  plaintiff's  agent  he  received  no 
communication  from  defendant's  agents  qualifying  said  notice.  The 
rights  of  the  parties,  therefore,  became  fixed  at  the  expiration  of  said 
period,  and  the  correspondence  between  the  parties  subsequent  to 
said  period,  by  which  plaintiff  sought  to  secure  a  reconsideration  of 
said  action,  is  immaterial  to  the  decision  herein.  We  conclude,  fur- 
thermore, that  said  subsequent  correspondence  and  the  conduct  of  the 
plaintiff's  agent  indicate  that  he  understood  said  telegram  and  letter 
of  September  20th,  as  a  notice  of  cancellation,  and  a  request  for  the 
immediate  return  of  the  policy.  Plaintiff's  agent  admitted  that  there- 
by defendant  had  "ordered  up  the  policy,"  the  letter  in  reply  merely 
asked  for  a  reconsideration  of  said  decision ;  and,  after  this  had  been 
refused,  plaintiff's  agent  procured  a  new  policy  in  substitution  for  the 
one  which  had  been  canceled. 

Plaintiff  has  excepted  to  the  admission  in  evidence  of  certain  let- 
ters and  telegrams  between  the  general  agent  of  defendant  and  its 
special  agent,  who  alone  conducted  the  correspondence  between  the 
parties.  Inasmuch,  however,  as  this  correspondence  has  no  bearing 
on  the  evidence  from  which  we  have  reached  our  conclusion  herein, 
its  admission  is  immaterial,  and  furnishes  no  ground  for  reversible 
error. 

Plaintiff  contends  that  tender  or  payment  by  the  insurer  of  the 
unearned  premium  is  a  condition  precedent  to  cancellation,  and  that, 
as  defendant  had  never  tendered  to  plaintiff  the  unearned  premiums 
on  said  policy,  it  had  not  been  canceled.  The  findings  of  the  court 
upon  this  point  are  as  follows : 

"Twenty-Second.  That  by  the  course  of  business  carried  on  during  the  year 
1899  between  the  said  Merriam.  and  his  said  firm  [defendant's  agent]  and  the 
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said  E.  G.  Anderson  &  Company  [plaintiff's  agent]  there  was  an  open  ac- 
count kept  between  them  In  which  the  said  E.  C.  Anderson  &  Company  were 
charged  with  the  premiums  on  policies  obtained  by  the  said  Merriam  and  his 
firm  for  the  plaintiff,  and  were  credited  with  the  amounts  of  unearned  pre- 
miums on  canceled  policies,  and  this  account  was  settled  by  paying  the 
balance  in  cash  at  stated  intervals. 

4tTwenty-Thlrd.  That  the  unearned  portion  of  the  premium  upon  the  said 
policy  of  the  defendant  upon  the  cancellation  thereof  amounted  to  the  sum 
of  about  three  hundred  and  twenty  dollars  ($320).  That  from  the  20th  day 
of  September,  1899,  to  the  6th  day  of  October,  1899,  and  thereafter,  there  re- 
mained a  balance  due  upon  the  said  open  account  between  the  said  Merriam's 
firm  and  the  said  E.  C.  Anderson  &  Company  In  favor  of  said  Merriam's 
firm  and  against  the  said  E.  C.  Anderson  &  Company  of  over  two  thousand 
dollars  ($2,000).  The  defendant  made  no  other  tender  to  the  plaintiff  of  said 
unearned  portion  of  the  premium  due  upon  said  cancellation." 

It  would  seem  that,  as  an  amount  sufficient  to  cover  said  premiums 
was  in  the  hands  of  plaintiff's  agent  on  open  account  between  the 
parties  at  the  time  of  the  notice  of  cancellation,  no  such  suggested 
tender  or  payment  would  have  been  necessary  upon  any  construction 
of  said  provision.  But,  irrespective  of  these  facts,  the  language  of 
the  foregoing  provision  demands  a  construction  fatal  to  plaintiff's 
claim.  It  provides  specifically  for  the  absolute  cancellation  of  the 
policy  at  any  time  by  the  company  by  giving  five  days'  notice  there- 
of. It  further  provides  in  express  terms  that,  on  surrender  of  the 
policy  after  such  cancellation,  the  unearned  premium  shall  be  re- 
turned. It  is  difficult  to  conceive  how  language  more  definite  could 
have  been  employed  to  show  that  the  right  to  claim  such  unearned 
premium  could  only  accrue  after  cancellation  by  the  insurer  and  sur- 
render by  the  insured. 

In  support  of  its  contention  counsel  for  plaintiff  relies  upon  the 
case  of  Tisdell  v.  The  New  Hampshire  Fire  Insurance  Company, 
155  N.  Y.  163,  49  N.  E.  664,  40  L.  R.  A.  765.  It  is  true  that  in  said 
case  the  Court  of  Appeals  of  the  state  of  New  York,  by  a  divided 
court,  held  that  such  repayment  was  a  condition  precedent  to  can- 
cellation. We  are  not  unmindful  of  the  great  weight  which  should 
ordinarily  be  given  to  the  decisions  of  said  court,  especially  upon  a 
question  involving  the  construction  of  a  form  of  policy  fixed  by  the 
statute  of  said  state.  But  in  the  Tisdell  Case  we  are  wholly  without 
any  sufficient  or  satisfactory  guide  as  to  the  process  of  reasoning 
by  which  a  majority  of  the  court  reached  its  conclusion.  The  opin- 
ion states  that :  "The  question  presented  on  this  appeal  is  no  longer 
an  open  one  in  this  court.  It  was  decided  in  the  case  of  Nitsch  v. 
American  Central  Insurance  Company,  152  N.  Y.  635,  46  N.  K.  1149, 
affirmed  in  this  court  without  an  opinion."  The  memorandum  of 
the  decision  in  the  Nitsch  Case  only  shows  that  it  affirmed  a  judgment 
of  the  Supreme  Court,  General  Term,  reported  in  83  Hun,  614,  31 
N.  Y.  Supp.  1 131,  which  affirmed  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  by  the  trial  court.  Reference  to  83 
Hun,  614,  31  N.  Y.  Supp.  1131,  shows  that  the  General  Term  wrote 
no  opinion.  We  are,  therefore,  without  anything  in  the  reports  to 
show  what  questions  were  decided,  or  even  what  issues  were  pre- 
sented. Chief  Justice  Parker,  however,  in  his  dissenting  opinion  in 
the  Tisdell  Case,  shows  that  the  Court  of  Appeals  was  required  to 
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affirm  a  judgment  of  the  General  Term  in  the  Nitsch  Case  upon  an- 
other and  unquestioned  ground  of  waiver  by  defendant.  In  these  cir- 
cumstances we  are  unable  to  accept  the  conclusions  of  the  Court  of 
Appeals  in  the  Tisdell  Case. 

Upon  the  facts  found  herein  we  must  hold  that  notice  of  cancella- 
tion was  duly  given  by  defendant,  and  acquiesced  in  by  plaintiff, 
and  that  no  further  action  on  the  part  of  defendant  was  necessary 
until  after  the  surrender  of  the  policy. 

The  judgment  is  affirmed,  with  costs. 


(124  Fed.  55.) 

EDWARD  P.  ALLIS  CO.  T.  STANDARD  NAT.  BANK  OF  THE  CITY  OF 

NEW  YORK  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  130. 

1.  Equity— Suit  for  Fhaud— Evidence  Considered. 

Evidence  held  insufficient  to  establish  fraud  on  the  part  of  defendant 
national  bank  in  the  organization  or  operation  of  a  corporation  which 
was  formed  by  complainant  and  certain  stockholders  and  officers  of  the 
bank  to  continue  the  business  of  two  insolvent  lumber  companies  of 
which  both  complainant  and  the  bank  were  creditors,  or  any  action  of 
the  bank  which  rendered  it  liable  in  equity  to  complainant  on  the  con- 
tracts of  such  corporation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

W.  E.  Carter,  for  appellant. 
H.  H.  Bowman,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  The  following  excerpt  from  the  opinion  of  the 
Circuit  Court  succinctly  sets  forth  the  circumstances  under  which  the 
controversy  arose: 

"In  the  early  part  of  189G  the  complainant  was  the  owner  and  in  posses- 
sion of  a  sawmill  plant  at  Chatterton.  Florida.  This  plant  had  formerly 
been  occupied  by  the  C.  T.  Snowden  Cypress  Mill  Company,  a  corporation, 
which  had  abandoned  it,  and  conveyed  it  to  the  complainant.  The  Snowden 
Company  had  theretofore  entered  into  a  contract  with  a  New  Jersey  cor- 
poration, known  as  the  Withlacoochee  Lumber  Company,  by  the  terms  of 
which  the  Snowden  Company  had  agreed  to  remove  to  its  mill  and  convert 
the  same  into  marketable  lumber  the  standing  trees  which  the  lumber  com- 
pany owned,  or  represented  that  it  owned,  for  an  agreed  price  per  thousand 
feet.  Both  companies  became  financially  embarrassed,  and  the  Snowden 
Company  transferred  its  property  to  the  complainant,  as  above  stated,  in 
payment  for  the  mill  plant  and  machinery  which  had  been  furnished  by  the 
complainant.  The  defendant  the  Standard  National  Bank  had,  prior  to  this 
time,  become  a  creditor  in  the  sum  of  about  $15,000  of  the  lumber  company, 
for  which  debt  it  held  no  available  security.  Upon  investigation  it  was  dis- 
covered that  said  lumber  company  was  without  assets,  the  title  to  the  lands, 
which  it  was  supposed  to  own,  being  in  one  Paul,  of  Philadelphia.  The 
bank  was  also  a  creditor  of  the  Snowden  Company.    In  these  circumstances 
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the  defendant  the  New  York  Lumber  Company  was  organized,  with  the  ex- 
pectation and  hope  that  by  a  reorganization  of  the  business,  with  additional 
capital,  it  might  prove  successful,  and  thus  enable  all  the  creditors,  the  com- 
plainant included,  to  make  themselves  whole  In  the  future." 

The  New  York  Lumber  Company  was  incorporated  November 
3,  1896,  pursuant  to  an  agreement  between  complainant  and  defend- 
ants Brown,  Mayer,  and  Lynch.  Brown  was  vice  president  and  a 
director  of  the  bank,  and  Mayer  was  an  agent  whom  the  bank  had 
employed  to  make  examination  into  the  situation  in  Florida,  and 
to  collect  its  claims  against  its  debtors.  The  stock  of  the  company 
was  to  be  apportioned  among  the  parties  to  this  agreement,  and  it  was 
part  of  the  plan  that  complainant's  sawmill  and  plant  was  to  be  leased 
and  used  by  the  new  company  in  carrying  on  its  business  by  con- 
verting into  marketable  lumber  the  cypress  timber  obtained  from 
Paul.  The  bank  from  time  to  time  advanced  to  the  New  York  Lum- 
ber Company  on  its  notes  sums  amounting  in  the  aggregate  to  more 
than  $35,000;  nevertheless  the  enterprise  turned  out  disastrously, 
and  the  Lumber  Company  failed,  owing  complainant  for  rent,  insur- 
ance, damages  to  personal  property,  etc. 

The  Circuit  Court  thus  epitomized  the  relief  demanded  in  the  com- 
plaint : 

"First  That  the  defendants  be  adjudged  and  decreed  to  reassign  to  the 
complainant  a  Judgment  obtained  by  it  against  the  Withlacoochee  Lumber 
Company,  and  transferred  to  the  defendants  Brown,  Mayer,  and  Lynch, 
September  29,  1896. 

"Second.  That  an  accounting  be  had  between  the  complainant  and  de- 
fendants for  rentals,  taxes,  and  insurance  due  under  the  lease  of  the  sawmill 
plant  to  the  New  York  Lumber  Company,  and  for  damages  occasioned  by 
the  improper  care  of  the  said  plant 

"Third.  That  the  defendant  Brown,  who,  in  consideration  of  an  extension 
by  the  complainant  of  the  time  of  payment  of  the  rent  due  August  1st  and 
the  months  following,  agreed  to  pay  $5,000  of  the  amount  so  extended  on  or 
before  January  1,  1898,  be  adjudged  and  decreed  to  pay  said  amount  and 
interest  thereon. 

"Fourth.  That  the  defendant  the  Standard  National  Bank,  'by  and  through 
its  said  creature,  said  New  York  Lumber  Company,'  may  be  adjudged  and 
decreed  to  convey  to  the  complainant  all  interest  which  the  said  bank  or 
lumber  company  have  obtained  or  will  obtain  in  the  15,000,000  feet  of  cypress 
timber  agreed  to  be  conveyed  by  said  Paul. 

"Fifth.  That  the  defendants  Brown,  Mayer,  and  Lynch  be  •decreed  and 
directed  to  cause  the  said  defendant  Burrows  to  forthwith  turn  over  to  your 
orator  the  said  $60,000  in  stock  so  placed  in  his  hands,  as  above  stated.'  " 

The  decree  granted  the  relief  prayed  in  the  first  and  fifth  of  these 
paragraphs.  As  to  the  third  it  held  that,  assuming  all  complain- 
ant's contentions  as  to  the  facts  to  be  true,  it  had  an  adequate  remedy 
at  law,  and  therefore  refused  relief  in  equity. 

By  the  first  three  assignments  appellant  charges  error  (1)  in  re- 
fusing to  find  that  the  New  York  Lumber  Company  was  in  substance 
and  effect  the  Standard  National  Bank  acting  under  the  disguise  of 
the  lumber  company,  and  that  complainant  in  making  the  agreement 
under  which  the  new  lumber  company  was  organized  really  contracted 
with  the  bank  through  its  authorized  officers  and  agents,  and  not 
with  the  defendants  Brown,  Mayer,  and  Lynch  as  individuals;   (2) 
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in  holding  the  evidence  fails  to  establish  any  agreement  or  obligation 
on  the  part  of  the  bank  which  renders  it  liable  to  complainant ;  and 
(3)  in  finding  that  there  is  no  agreement,  oral  or  written,  in  the  name 
of  the  bank. 

The  record  is  extremely  voluminous,  and  contains  a  large  amount 
of  irrelevant  matter.  The  fundamental  question  involved  is  one  of 
fact,  and  nothing  would  be  gained  by  a  long  rehearsal  of  the  evidence. 
Suffice  it  to  say  that  we  concur  with  the  Circuit  Court  in  the  conclu- 
sion that  the  New  York  Lumber  Company  was  not  the  "Standard 
National  Bank  acting  under  the  name  and  disguise  of  the  lumber 
company,"  and  that  the  bank  did  not,  either  directly  or  as  undisclosed 
principal,  enter  into  any  contract  to  respond  to  complainant  for  the 
defaults  of  the  lumber  company.  Brown  was  vice  president  and  a 
director,  Burrows  was  a  director,  and  as  such  officers  they  were  the 
agents  of  the  bank  to  do  what  bank  officers  may  properly  do.  Mayer 
was  a  special  agent  employed  to  collect  the  claims  of  the  bank  against 
the  Snowden  Company.  Within  the  scope  of  their  employment  what- 
ever was  done  by  these  agents  would  be  binding  upon  their  undisclosed 
principal,  but  there  is  nothing  to  show  that  the  principal  in  this  case 
ever  employed  them  or  either  of  them  to  embark  the  bank  in  the  busi- 
ness of  running  a  sawmill  in  Florida.  The  circumstance  that,  after 
the  lumber  company  was  started,  the  bank  financed  it  by  discount- 
ing its  paper  and  loaning  it  money,  is  not  persuasive,  nor  does  it  make 
any  difference  that  the  vice  president  promised  in  advance  that  he 
would  make  loans  of  the  bank's  funds  for  such  purpose.  Such  a 
promise  was  highly  improper,  under  all  the  circumstances,  and  the 
funds  of  the  bank  were  most  improvidently  handled  in  the  effort  its 
officers  made  to  get  back  money  which  their  prior  improvidence  had 
sunk  in  a  bankrupt  enterprise ;  but  the  evidence  falls  far  short  of  es- 
tablishing any  action  by  the  bank  which  would  make  it  directly  re- 
sponsible for  the  obligations  of  an  independent  corporation  engaged 
in  the  lumber  business. 

The  fourth  assignment  of  error  deals  with  a  finding  of  the  Circuit 
Court  touching  the  application  of  the  doctrine  of  ultra  vires.  That 
need  not  be  considered ;  it  would  be  idle  to  discuss  whether  a  national 
banking  corporation  could  or  could  not  do  something,  when  the  proof 
tails  to  show  that  it  did  or  even  tried  to  do  it. 

Of  the  remaining  errors  assigned  it  is  stated  in  the  brief  that,  "while 
they  are  severally  insisted  upon,  they  do  not  seem  to  require  separate 
consideration."  There  is  no  other  reference  to  them ;  it  will  be  suffi- 
cient therefore  to  state  that,  in  our  opinion,  they  do  not  present 
ground  for  reversal. 

The  decree  is  affirmed,  with  costs. 
59  C.C.A.— 37 
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(124  Fed.  04.) 

WEBBER  et  aL  v.  MIHILLS  et  at 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  9,  1903.) 

No.  1,850. 

1.  Assignment  of  Errors— Filing' before  Appeal  Indispensable. 

The  filing  of  an  assignment  of  errors  before  the  allowance  of  an  appeal 
Is  indispensable  under  the  11th  rule  of  the  Circuit  Courts  of  Appeals  (91 
Fed.  y1,  32  O.  C.  A.  lxxxviii),  and  the  appeal  will  be  dismissed  if  the  as- 
signment is  not  filed  before  Its  allowance. 

(Syllabus  by  the  Court.) 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

This  is  an  appeal  from  the  decree  of  the  District  Court  sitting  in  bank- 
ruptcy, which  dismissed  a  petition  of  the  appellants,  George  Webber,  trustee 
of  the  Mammoth  Pine  Lumber  Company,  the  bankrupt,  and  the  South  Texas 
National  Bank,  a  creditor  of  the  bankrupt,  to  review  the  allowance  of  the 
claim  of  the  trustee  and  executors  of  the  estate  of  M.  T.  Jones  for  the  pay- 
ment to  them  of  a  share  of  the  proceeds  of  the  sale  of  certain  lands  of  the 
bankrupt  upon  which  they  held  vendor's  and  mortgage  Hens.  The  trustee 
and  the  executors  of  the  estate  of  Jones  did  not  present  or  prove  their  claim 
against  the  estate  of  the  bankrupt,  but  they  filed  an  intervening  petition 
setting  up  their  claim  to  the  proceeds  of  the  sale  of  the  lands  upon  which 
they  held  the  vendor's  and  mortgage  liens.  This  intervening  petition  was 
filed  in  the  proceeding  in  bankruptcy  against  the  Mammoth  Pine  Lumber 
Company  on  July  20,  1901.  The  claim  which  it  presented  was  duly  allowed 
after  notice  to  the  creditors  and  the  trustee,  and  it  was  paid  by  the  trustee  on 
October  29,  1901.  On  August  21,  1902,  the  appellants  appeared  and  filed  a 
petition  to  review  the  allowance  of  this  claim.  The  court  denied  and  dis- 
missed their  petition  on  November  19,  1902,  and  on  that  day  they  prayed  and 
were  allowed  an  appeal  to  this  court  On  November  26,  1902,  they  filed  the 
only  assignment  of  errors  which  appears  in  the  case. 

L.  A.  Byrne,  for  appellants. 
W.  H.  Arnold,  for  appellees. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  decree  of  allowance  of  the  claim  which  the  appellants  sought 
to  review  in  the  District  Court  was  rendered  nearly  a  year  before  they 
filed  their  petition  for  that  purpose,  and  there  is  no  disclosure  in  this 
record  of  any  accident  or  mistake  which  prevented  an  appeal  from  the 
order  making  that  allowance  or  of  any  diligence  in  preparing  for  or 
prosecuting  the  petition  for  its  review.  The  claim  was  paid,  pursuant 
to  the  order  of  allowance,  more  than  nine  months  before  the  petition 
was  filed  in  the  District  Court,  and  these  facts  of  themselves  would  be 
sufficient  to  prevent  a  reversal  of  the  decree  dismissing  this  petition, 
if  that  question  was  here  for  our  consideration. 

But  the  fact  is  that  the  merits  of  this  case  are  not  within  our  reach, 
because  no  assignment  of  errors  was  filed  in  the  court  below  until 
more  than  six  days  after  the  appeal  was  allowed.  Section  997  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  712]  makes  an  assignment 
of  errors,  a  prayer  for  reversal,  and  a  citation  to  the  adverse  party 
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essential  parts  of  the  record  upon  which  a  review  of  the  rulings  of 
a  trial  court  may  be  invoked  in  the  appellate  courts  of  the  United 
States.  When  an  appeal  is  prayed  and  allowed  in  open  court  the  prayer 
for  reversal  and  the  citation  may  be  waived.  But  the  assignment  of 
errors  is  indispensable  to  the  perfection  of  the  appeal.  Rule  n  of  this 
court  provides  that  "the  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  the  court  below,  with  his  petition  for  the  writ  of  error  or  ap- 
peal, an  assignment  of  errors  which  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged.  No  writ  of 
error  or  appeal  shall  be  allowed  until  such  assignment  of  errors  shall 
have  been  filed."  91  Fed.  vi,  32  C.  C.  A.  lxxxviii.  Attention  has 
been  sharply  called  to  this  rule,  and  the  announcement  has  been  plainly 
made  that  it  would  be  enforced,  although  in  the  earlier  cases  the  errors 
assigned  were  carefully  examined,  that  no  injustice  might  result  from 
an  unexpected  application  of  the  rule.  U.  S.  v.  Goodrich,  4  C.  C.  A. 
160,  161,  54  Fed.  21,  22;  Union  Pac.  R.  Co.  v.  Colorado  Eastern 
R.  Co.,  4  C.  C.  A.  161,  54  Fed.  22;  City  of  Lincoln  v.  Sun- Vapor 
Street  Light  Co.  of  Canton,  8  C.  C.  A.  253,  59  Fed.  756,  759.  But  in 
the  later  cases  the  rule  has  been  steadily  and  uniformly  enforced. 
Thus,  in  Frame  v.  Portland  Gold  Min.  Co.,  47  C.  C.  A.  664,  665,  108 
Fed.  750,  751,  a  writ  of  error  was  dismissed  because  the  assignment  of 
errors  was  not  filed  until  two  days  after  the  issue  of  the  writ.  To 
the  same  effect  are  Flahrity  v.  Railroad  Co.,  6  C.  C.  A.  167,  56  Fed. 
908 ;  Crabtree  v.  McCurtain,  10  C.  C.  A.  86,  61  Fed.  808 ;  Lloyd  v. 
Chapman,  35  C.  C.  A.  474,  93  Fed.  599,  601 ;  Insurance  Co.  v.  Con- 
oley,  11  C.  C.  A.  116,  63  Fed.  180;  Grape  Creek  Coal  Co.  v.  Farmers' 
Loan  &  Trust  Co.,  12  C.  C.  A.  350,  63  Fed.  891 ;  Van  Gunden  v. 
Iron  Co.,  3  C.  C.  A.  294,  52  Fed.  838;  Railway  Co.  v.  Reeder,  22 
C.  C.  A.  314,  76  Fed.  550.  The  assignment  of  errors  in  this  case  was 
not  filed  until  seven  days  after  the  allowance  of  the  appeal,  and  the 
appeal  must  be  dismissed  under  rule  11.     It  is  so  ordered. 


U24  Fed.  15a) 

DENVER  &  R.  G.  R.  CO.  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  7,  1903.) 

No.  1,874. 

1.  Preliminary  Injunction— Purpose. 

The  purpose  of  a  preliminary  Injunction  is  to  protect  and  preserve  the 
rights  of  all  the  litigants  with  the  least  injury  to  each  until  the  contro- 
versies between  them  can  be  tried  and  finally  decided. 

%  Same— When  Granted— Status  Quo. 

A  preliminary  Injunction  to  maintain  the  status  quo  may  properly 
issue  whenever  the  questions  of  law  or  fact  to  be  ultimately  determined 
in  a  suit  are  grave  and  difficult,  and  injury  to  the  moving  party  will  be 
immediate,  certain,  and  great  if  it  is  denied,  while  the  loss  or  incon- 
venience to  the  opposing  party  will  be  comparatively  small  If  it  is  granted. 

3.  Same— When  Modified. 

A  preliminary  injunction  may  be  modified  when  by  such  a  modification 
the  injury  or  inconvenience  of  one  or  more  of  the  litigants  may  be  de- 
li 2.  See  Injunction,  vol.  27,  Cent.  Dig.  §§  86,  305,  30G. 
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creased  without  thereby  increasing  the  danger  of  loss  or  Injury  to  their 
opponent 
(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

The  opinion  of  the  Circuit  Court,  delivered  orally  by  Hallett,  Dis- 
trict Judge,  was  as  follows : 

In  the  pending  suit  of  the  government  against  the  Denver  &  Rio  Grande 
Railroad  Company  et  aL,  I  have  reached  the  conclusion  that  the  injunction 
ought  to  be  allowed.  I  do  not  doubt  that  the  respondent  has  in  some  measure 
and  degree  exceeded  the  authority  conferred  upon  it  by  the  acts  of  Congress 
under  which  it  has  acted.  I  shall  not  at  this  time  undertake  to  set  down  the 
particulars  upon  which  that  judgment  rests,  leaving  those  matters  for  con- 
sideration at  the  final  hearing  of  the  cause.  I  do  not  doubt,  also,  that  there 
may  be  a  remedy  in  equity  for  such  matters  as  are  charged  in  the  bill  of 
complaint.  The  doctrine  as  to  the  remedy  in  equity  for  cutting  timber  trees, 
despoiling  lands  of  their  timber,  which  prevailed  in  the  early  days  of  New 
York  and  New  Jersey  and  other  Eastern  states,  has,  in  my  judgment,  no  ap- 
plication to  an  arid  country,  such  as  this  is.  I  think,  furthermore,  that  it  has 
no  application  whatever  to  government  lands,  and  to  a  proceeding  on  the 
part  of  the  government  to  preserve  any  part  of  its  lands  for  the  use  of  citizens 
in  the  way  in  which  they  are  ordinarily  granted.  I  need  not  go  upon  that 
subject  any  further. 

But  there  is  another  ground  of  jurisdiction  which  seems  to  me  to  be  en- 
tirely satisfactory,  if  there  were  no  other.  These  depredations  upon  the  gov- 
ernment land  are  ordinarily  committed  by  what  are  known  as  "sawmill 
men,"  and  they  are  of  a  fugacious  and  predaceous  disposition,  which  renders 
the  action  of  trespass  at  law  entirely  useless  in  any  effort  to  collect  the  value 
of  the  timber.  This  consideration  controls  very  largely  as  to  what  shall  be 
done  with  the  timber  which  is  now  upon  the  ground,  which  has  been  put 
into  logs  or  into  lumber,  and  is  held  by  several  of  the  defendants  who  are 
sawmill  companies  or  corporations.  I  think  that  it  is  not  reasonable  or 
prudent  to  deliver  this  lumber,  in  the  amount  and  value  as  stated,  over  to 
these  parties,  to  be  disposed  of  as  they  shall  think  fit.  At  the  same  time, 
I  am  not  quite  able  to  assent  to  the  proposition  made  by  counsel  for  the 
government,  that  the  lumber  may  well  enough  stand  until  the  determination 
of  the  suit  These  suits  must  last  a  long  time.  They  must  go  through  this 
court  and  through  courts  of  review,  and  this  takes  considerable  time.  There 
is  great  danger  of  fire  and  other  destruction  meanwhile.  So  that  I  think 
some  steps  ought  to  be  taken  towards  disposing  of  this  property.  Counsel 
has  disclaimed  the  idea  of  a  receiver,  and  wisely  so,  I  think,  because  I  do 
not  believe  that  the  case  stands  for  a  receiver — at  least  not  as  yet.  I  think 
that  we  may  wisely  enough  take  steps  towards  getting  an  inventory  of  the 
property  where  it  is  now,  and  when  that  shall  be  completed  we  may  give 
these  companies  who  have  possession  of  it  an  opportunity  to  dispose  of  it  in 
some  way,  and  under  some  rules  to  be  prescribed  at  that  time,  if  they 
shall  desire  to  do  so.  This  inventory  may  be  taken  by  an  officer  of  the  court, 
by  and  with  the  aid  and  assistance  of  these  parties,  or  otherwise,  as  they 
may  prefer.  If  they  do  not  care  to  participate  in  the  inventory,  we  can  go 
on  without  their  assistance;  but  if  they  wish  to  make  such  an  application 
to  the  court  hereafter,  as  they  will  be  allowed  to  make,  to  take  steps  towards 
selling  the  property  or  disposing  of  it  otherwise  under  the  act  of  Congress, 
perhaps  we  may  be  inclined  to  allow  the  Rio  Grande  Company  to  take  such 
parts  of  it  as  have  been  manufactured  for  its  use.  But  however  that  may  be, 
those  matters  stand  over  for  consideration.  At  present  I  am  inclined  only 
to  appoint  an  officer  to  proceed  with  this  inventory,  and  to  report  to  the 
court  hereafter  when  he  shall  be  able  to  complete  it.  For  that  purpose  Mr. 
Marshall  Johnson  will  be  appointed,  who,  I  am  advised,  is  proficient  in 
figures,  and  knows  how  to  do  such  work.  Otherwise  the  injunction  may 
stand  until  the  further  order  of  the  court  in  the  terms  in  which  it  has  been 
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heretofore  allowed.    The  government  cannot  in  any  case  give  bond,  and  can- 
not be  required  to  do  so  here. 

Joel  F.  Vaile  and  E.   F.   Richardson  (Edward  O.  Wolcott  and 
Charles  W.  Waterman,  on  the  brief),  for  appellants. 
Marsden  C.  Burch  and  John  H.  Knaebel,  for  appellee. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  order  grant- 
ing a  preliminary  injunction  restraining  the  Denver  &  Rio  Grande 
Railroad  Company  and  the  other  defendants,  who  are  its  agents,  from 
cutting  and  removing  timber  from  certain  lands  of  the  United  States 
under  the  act  of  June  8,  1872  (17  Stat.  339,  c.  354),  which  granted  to 
the  predecessor  of  this  railroad  company  the  right  to  take  from  the 
public  lands  adjacent  to  its  right  of  way  stone,  timber,  earth,  water, 
and  other  material  required  for  the  construction  and  repair  of  its  line 
of  railway  and  telegraph  line,  and  under  the  act  of  March  3,  1875,  *8 
Stat.  482,  c.  152,  §  1  [U.  S.  Comp.  St.  1901,  p.  1568J,  which  granted 
a  similar  right  to  this  and  other  railway  companies  to  take  timber  re- 
quired for  the  construction  of  their  railroads. 

The  Denver  &  Rio  Grande  Railway  Company,  the  predecessor  of 
this  defendant,  by  its  articles  of  incorporation  secured  the  fran- 
chise to  construct  and  operate  eight  lines  of  railway,  which  were 
numbered  and  specified  in  the  articles.  The  first  and  sixth  of  these 
lines  were  the  Denver  &  Rio  Grande  Railway  and  the  San  Juan 
Railway.  The  San  Juan  Railway  connects  with  the  Denver  &  Rio 
Grande  Railway,  and  these  and  other  railways  named  in  the  articles 
now  form  the  railway  system  of  the  appellant  the  Denver  &  Rio 
Grande  Railroad  Company.  The  agents  of  this  company  who  are 
named  with  it  as  defendants  are  logging  railroad  companies,  which 
constructed  and  are  operating  railroads  extending  from  the  San  Juan 
Railway  to  places  distant  from  10  to  30  miles  from  it,  sawmill  com- 
panies, and  officers  of  these  various  corporations,  who  were  all  to- 
gether engaged  in  cutting  timber  from  the  land  of  the  government 
distant  from  10  to  20  miles  from  the  San  Juan  Railway,  under  orders 
of  the  railroad  company,  and  in  manufacturing  this  timber  into  the  ties 
and  bridge  timbers  required  by  the  railroad  company  for  the  construc- 
tion and  repair  of  its  railroads.  In  the  manufacture  of  the  logs  thus 
taken  from  the  government  land  into  ties  and  timber,  the  mill  com- 
panies were  appropriating  to  their  own  use,  manufacturing  into 
shingles,  laths,  boards,  and  other  lumber,  the  side  cuts  taken  from  the 
logs  in  making  the  ties  and  bridge  timbers,  and  those  logs  which  after 
they  arrived  at  the  mills  proved,  on  account  of  rot  or  other  defects, 
inapplicable  to  the  uses  of  the  railroad  company.  The  railroad  com- 
pany was  using  the  ties  and  timber  it  obtained  in  this  way  upon  parts 
of  its  system  other  than  the  San  Juan  Railway,  and  the  government 
insisted  that  it  had  no  right  to  take  timber  from  lands  adjacent  to  one 
of  the  lines  specified  in  the  original  charter  to  construct  or  repair  any 
other  of  those  lines. 

The  railroad  company  had  the  admitted  right  to  take  timber  from 
lands  adjacent  to  its  railroad  to  repair  that  portion  of  it  which  was 
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constructed  on  or  before  June  8,  1882  (19  Stat.  405,  c.  126).  But  the 
portion  of  its  railway  thus  constructed  was  a  narrow-gauge  railroad, 
and  the  company  was  taking  the  ties  and  timber  from  lands  which  it 
claimed  were  adjacent  to  make  this  narrow-gauge  railroad  a  broad- 
gauge  railway.  The  United  States  insisted  that  this  was  the  taking 
of  timber  to  construct  a  new  railroad,  and  not  to  repair  an  old  one. 

The  application  for  the  injunction  was  heard  upon  the  bill,  answer, 
and  opposing  affidavits,  and  it  presented  these  questions: 

(1)  Were  the  lands  from  which  the  defendants  were  taking  the 
timber  adjacent  to  the  right  of  way  of  the  Denver  &  Rio  Grande  Rail- 
road Company? 

(2)  Had  the  railroad  company  the  right  to  take  timber  from  gov- 
ernment lands  adjacent  to  its  right  of  way  to  make  the  narrow- 
gauge  railroad  which  was  built  prior  to  June  8,  1882,  over  into  a 
broad-gauge  railroad,  or  to  repair  a  broad-gauge  railroad  after  such 
a  change  had  been  made  ? 

(3)  Had  the  railroad  company  the  right  to  take  timber  from  lands 
adjacent  to  one  of  the  lines  of  railway  numbered  and  specified  in 
the  original  grant  of  its  franchise  to  its  predecessor,  and  use  this 
timber  to  repair  another  of  those  lines  ? 

(4)  Had  the  railroad  company  or  its  agents  the  right  to  the  sur- 
plus lumber  arising  from  logs  found  inapplicable,  on  account  of  rot 
or  other  latent  defects,  to  the  uses  of  the  railroad  company,  after 
they  arrived  at  the  mills,  and  from  the  side  cuts  of  the  logs  that  were 
used  for  railroad  purposes? 

(5)  Conceding  that  the  railroad  company  had  the  right  to  take 
timber  from  lands  adjacent  to  its  right  of  way  for  the  purposes  for 
which  it  was  obtaining  the  timber  in  controversy,  that  the  lands  from 
which  it  was  removing  this  timber  were  adjacent,  and  that  the  railroad 
company  was  entitled  to  the  surplus  lumber  after  extracting  from  the 
logs  the  timber  it  needed,  was  it  abusing  this  right,  wasting  the  tim- 
ber, and  recklessly  or  designedly  creating  an  unnecessary  excess  for 
its  own  benefit  or  that  of  its  agents,  to  the  manifest  injury  of  the  gov- 
ernment ? 

The  first  four  of  these  questions  are  grave  and  difficult.  They 
must  in  any  event  be  considered  and  decided  at  the  final  hearing  of 
the  case,  after  the  ex  parte  affidavits  now  before  us  have  performed 
their  function,  and  the  truth  has  been  extracted  by  the  more  satisfac- 
tory process  of  the  examination  and  cross-examination  of  the  wit- 
nesses for  the  respective  parties.  In  this  state  of  the  case,  it  is  neither 
requisite  nor  fitting  that  these  questions  should  be  determined  upon 
this  hearing,  and  no  opinion  upon  them  is  either  formed  or  expressed. 
The  limit  of  the  endeavor  of  this  court  upon  this  appeal  will  be  to 
so  protect  the  rights  of  all  the  parties  to  this  suit  that,  whatever 
may  be  the  ultimate  decision  of  these  issues,  the  injury  to  each  may  \>< 
reduced  to  the  minimum.  The  record  before  us  presents  indisputable 
evidence  that  this  was  the  controlling  purpose  of  the  court  below. 
It  granted  an  injunction  against  the  abuse  of  the  right  of  the  rail- 
road company,  but  it  did  not  prohibit  the  exercise  of  that  right.  It 
prohibited  the  company  from  taking  timber  from  lands  more  than 
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three  miles  distant  laterally  from  its  railroad,  but  it  permitted  it  to  take 
trees  within  that  limit. 

The  granting  or  withholding  of  a  preliminary  injunction  always 
rests  in  the  sound  judicial  discretion  of  the  court.  The  question  pre- 
sented on  an  appeal  from  an  order  granting  such  an  injunction  al- 
ways is  whether  or  not,  under  the  established  legal  principles  which 
should  have  guided  the  court  below,  it  erred  in  the  exercise  of  its 
discretion.  While  counsel  for  the  railroad  company  insist  that  the 
surplus  lumber  arising  from  the  defective  logs  and  from  side  cuts 
was  the  property  of  the  company,  they  concede  that  it  was  the  duty 
of  that  corporation  to  use  economically  and  advantageously  the  tim- 
ber which  it  took,  so  that  the  excess  would  be  as  small  as  possible, 
and  the  loss  to  the  government  as  slight  as  it  could  be  made.  While 
they  insist  that  the  timber  was  not  taken  from  lands  more  than  12 
miles  distant  from  the  right  of  way  of  the  Denver  and  Rio  Grande 
Railroad  Company,  and  that  these  lands  were  adjacent  to  that  right 
of  way,  they  concede  that  no  definite  limit  to  lands  adjacent  to  a 
railroad  under  these  acts  of  Congress  has  ever  been  fixed,  and  that 
the  most  rational  and  generally  accepted  definition  of  "adjacent  lands" 
under  these  acts  is  that  originally  given  by  the  learned  judge  who 
granted  this  injunction — that  they  are  lands  upon  which  the  timber 
is  within  reasonable  hauling  distance  of  the  railroad  by  wagon.  U. 
S.  v.  Denver  &  R.  G.  Ry.  Co.  (D.  C.)  31  Fed.  886,  889;  Bacheldor  v. 
U.  S.,  83  Fed.  986,  987,  28  C.  C.  A.  246,  247;  U.  S.  v.  St.  Anthony  R. 
Co.,  114  Fed.  722,  725,  52  C.  C.  A.  354,  357. 

A  careful  examination  of  the  pleadings  and  affidavits  in  this  record 
has  failed  to  convince  us  that  the  Circuit  Court  erred  in  granting  an 
injunction  in  this  case,  or  that  the  appellants  were  not  abusing  the 
privilege  granted  to  the  railroad  company  by  the  acts  of  Congress. 
A  review  of  the  affidavits  filed  upon  the  hearing  below  would  finally 
determine  nothing,  and  would  serve  no  useful  purpose  in  this  or  any 
future  litigation.  It  is  enough  to  say  that  the  evidence  which  the 
pleadings  and  affidavits  present  falls  short  of  overcoming  the  legal 
presumption  that  the  finding  and  conclusion  of  the  court  below 
were  right.  It  discloses  no  such  mistake  of  fact  or  error  of  law  as 
would  warrant  a  reversal  of  the  action  of  that  court.  But  on  the 
other  hand  it  is  strongly  persuasive  that  the  appellants  wH*e  either 
recklessly  or  designedly  abusing  the  privilege  of  the  railroad  com- 
pany, and  making  an  unnecessary  and  valuable  surplus  of  lumber  for 
their  own  use,  to  the  serious  injury  of  the  government.  A  striking 
illustration  of  the  course  which  they  pursued  is  disclosed  by  one  of 
the  specifications  for  ties  which  the  railroad  company  directed  its 
agents  to  manufacture  and  to  furnish  for  its  use.  This  specification 
required  that  they  "must  be  full  7"  thick  and  8  in.  face  and  8  ft.  long. 
They  will  not  vary  more  than  one  inch  from  specified  length.  They 
must  be  cut  from  perfectly  sound  timber  and  sawed  free  from  warts. 
At  least  80  per  cent,  of  the  ties  shall  be  of  all  heart  yellow  pine 
and  show  no  sap  on  either  end.  The  balance  of  the  ties  shall  not 
show  to  exceed  one-fifth  the  area  of  sap  at  either  end."  The  taking 
of  trees  of  the  United  States  to  make  ties  of  this  character,  so  that 
all  the  remainder  of  the  trees  taken  should  become  merchantable 
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lumber  of  the  railroad  company  or  of  its  agents,  goes  far  to  show 
a  settled  purpose  to  create  an  unnecessarily  large  excess  of  merchant- 
able lumber,  which  was  not  to  be  used  by  the  railroad  company  for 
the  purposes  specified  in  the  acts  of  Congress,  and  to  negative  the 
claim  of  the  appellants  that  they  were  either  carefully  or  economic- 
ally exercising  the  privilege  of  the  company.  The  case  falls  well 
within  the  established  rule  that  a  preliminary  injunction  maintaining 
the  status  quo  may  properly  issue  whenever  the  questions  of  law  or 
of  fact  to  be  ultimately  determined  are  grave  and  difficult,  and  injury 
to  the  moving  party  will  be  immediate,  certain,  and  great  if  it  is  de- 
nied, while  the  loss  or  inconvenience  to  the  opposing  party  will  be 
comparatively  small  if  it  is  granted.  City  of  Newton  v.  Levis,  79 
Fed.  715,  718,  25  C.  C.  A.  161,  163;  Great  Western  Ry.  Co.  v.  Bir- 
mingham &  O.  J.  Ry.  Co.,  2  Phil.  Ch.  597,  602 ;  Glascott  v.  Lang,  3 
Mylne  &  C.  451,  455;  Shrewsbury  &  C.  Ry.  Co.  v.  Shrewsbury  & 
B.  Ry.  Co.,  1  Sim.  (N.  S.)  410,  426;  Georgia  v.  Brailsford,  2  Dall. 
402,  1  L.  Ed.  433,  438 ;  Blount  v.  Societe  Anonyme  du  Filtre,  3  C.  C. 
A-  455>  S3  Fed.  98;  Hadden  v.  Dooley,  20  C.  C.  A.  494,  74  Fed.  429; 
Jensen  v.  Norton,  12  C.  C.  A.  608,  64  Fed.  662.  The  order  granting 
the  injunction  may  not  be  reversed. 

Counsel  for  the  appellants  insist,  however,  that  this  injunction 
may  safely  be  modified  in  some  respects,  so  as  to  relieve  their  clients 
of  much  inconvenience  and  loss,  and  at  the  same  time  so  as  to  ade- 
quately protect  the  property  and  the  rights  of  the  United  States.  If 
this  contention  is  well  founded,  the  modification  should  be  made. 
The  office  of  a  preliminary  injunction  is  not  to  punish  for  violations 
of  the  law,  but  merely  to  protect  and  preserve  the  rights  of  the  par- 
ties until  the  controversies  between  them  can  be  finally  heard  and 
determined. 

The  railroad  company  is  solvent — liable  and  able  to  pay  for  any  tim- 
ber which  the  court  shall  ultimately  find  that  it  has  wrongfully  taken. 
The  order  granting  the  injunction  requires  it  to  report  once  in  two 
months  the  timber  it  takes,  and  the  places  whence  it  obtains  it  and 
in  which  it  places  it.  This  order  prohibits  the  railroad  company 
from  cutting  or  removing  any  timber  from  the  lands  of  the  govern- 
ment more  than  three  miles  distant  laterally  from  the  line  of  the 
railroad  of  the  Denver  &  Rio  Grande  Railroad  Company  in  13  coun- 
ties in  the  state  of  Colorado.  It  is  probable  that  there  are  some 
places  in  this  vast  area  where  reasonable  hauling  distance  of  timber 
by  wagon  is  more  than  three  miles,  and  that  no  serious  injury  will 
result  to  the  government  if  the  limit  within  which  the  railroad  com- 
pany may  take  the  timber  is  extended  to  six  miles. 

The  railroad  company  is  forbidden  by  this  order  to  make  use  of  any 
sawmill  or  sawmilling  process  in  the  manufacture  of  the  timber 
it  is  permitted  to  take.  This  prohibition  should  be  removed.  The 
injury  to  the  government,  if  any,  arises  from  the  taking  of  the  tim- 
ber, not  from  the  process  by  which  it  is  subsequently  prepared  for 
use.  The  United  States  could  derive  no  benefit  from  compelling  the 
railroad  company  to  adopt  more  tedious  and  expensive  methods  of 
manufacturing,  while  such  a  course  would  entail  an  unnecessary 
burden  upon  that  corporation. 
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The  order  provides  that,  in  case  the  court  shall  ultimately  decide 
that  any  of  the  trees  which  the  railroad  company  takes  under  it  are 
obtained  without  the  sanction  of  the  acts  of  Congress,  the  company 
shall  be  charged  with  the  manufactured  value  of  the  ties,  or  of  the 
wooden  materials  made  therefrom.  The  railroad  company  must  ulti- 
mately be  charged  with  the  value  of  the  property  it  wrongfully  takes, 
but  whether  that  value  shall  be  the  stumpage  value  or  the  manu- 
factured value  should  be  left  for  determination  at  the  final  hear- 
ing, after  the  evidence  and  the  arguments  have  been  presented  to  the 
court. 

The  order  forbids  the  railroad  company  to  cut,  use,  or  apply  any 
timber  upon  or  from  any  of  the  lands  for  the  purpose  of  repairing 
or  reconstructing  with  standard-gauge  ties  any  line  of  its  railroad 
originally  constructed  upon  the  narrow-gauge  plan.  This  inhibition 
may  be  safely  removed.  The  question  whether  or  not  the  railroad 
company  has  the  right  to  take  timber  for  such  ties  is  a  serious  one, 
which  must  not  be  determined  without  grave  consideration,  nor 
before  all  the  evidence  and  the  arguments  of  counsel  upon  the  final 
hearing  are  before  the  court.  Meanwhile  no  serious  injury  will  be 
inflicted  upon  the  government  if  the  railroad  company  is  permitted 
to  take  and  to  report  the  timber  and  ties  which  it  needs  for  this  pur- 
pose, subject  to  the  other  restrictions  which  are  contained  in  the 
order. 

The  order  seems  to  forbid  the  railroad  company  from  taking  timber 
from  lands  adjacent  to  any  one  of  the  eight  lines  of  railway  numbered 
and  specified  in  the  original  articles  of  incorporation  for  use  in  re- 
pairing any  other  of  those  eight  lines.  The  question  suggested  by 
this  statement  is  at  least  a  debatable  one,  and  this  embargo  may  well 
be  removed  until  the  final  hearing  of  the  case.  The  act  of  Congress 
takes  no  note  of  the  eight  lines  of  railway,  but  grants  the  right 
to  take  the  timber  from  lands  adjacent  to  the  right  of  way  of  the 
Denver  &  Rio  Grande  Railway  Company,  as  though  it  had  but  one 
right  of  way  and  but  one  line,  and  it  has  been  held  that  timber  may 
be  taken  anywhere  along  the  line  of  this  railroad  to  construct  any  part 
of  it.  Denver  &  Rio  Grande  R.  Co.  v.  U.  S.  (C.  C.)  34  Fed.  838,  842 ; 
U.  S.  v.  Denver,  etc.,  Railway,  150  U.  S.  1,  12,  14  Sup.  Ct.  11,  37 
L.  Ed.  975. 

The  order  and  injunction  appear  to  prohibit  the  railroad  company 
and  its  agents  from  transporting  the  timber  from  the  places  of  tak- 
ing to  the  railroad  by  rail.  The  United  States  can  derive  no  benefit 
from  compelling  the  railroad  company  to  transport  logs  or  lumber 
by  the  use  of  teams,  and  the  use  of  railroads  for  this  purpose  can- 
not inflict  any  injury  upon  the  government.  This  embargo  may 
therefore  be  raised. 

It  is  accordingly  ordered  that  the  injunction  and  the  order  grant- 
ing the  injunction  herein  made  by  the  Circuit  Court  on  December 
18,  1902,  be,  and  the  same  are,  so  modified  that  the  Denver  &  Rio 
Grande  Railroad  Company,  until  the  further  order  of  the  Circuit 
Court,  may  within  a  distance  of  six  miles  laterally  from  any  of  its 
lines  of  railroad  fell  trees  sufficient  to  furnish  such  ties  or  other 
wooden  materials  as  may  be  lawfully  appropriated  and  applied  in 
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the  repair  of  its  lines  of  railroad,  and  out  of  such  trees  may  cause 
such  ties  and  other  wooden  materials  to  be  properly  manufactured  or 
prepared  either  with  or  without  the  use  of  sawmills  and  sawmill 
processes;  that  within  the  same  lateral  distance  of  any  line  of  its 
railroad  not  yet  constructed  it  may,  until  the  further  order  of  the 
Circuit  Court,  fell  trees  upon  the  public  lands  sufficient  in  quantity 
to  furnish  such  ties,  or  other  wooden  materials  as  may  be  lawfully  ap- 
propriated and  applied  to  the  construction  of  such  line,  and  may 
manufacture  them  by  sawmill  or  other  processes  for  the  purpose  of 
such  construction ;  that  it  may  transport  such  timber  from  the  place 
of  its  taking  by  rail  or  otherwise ;  that  for  all  timber,  ties,  and  other 
wooden  materials  secured  under  this  order  to  which  it  is  not  law- 
fully entitled  the  railroad  company  shall  pay  the  value  which  shall  be 
determined  at  the  final  hearing;  that  the  railroad  company  may 
take  timber  under  the  terms  of  the  original  order,  as  hereby  modified, 
to  repair  or  reconstruct  with  standard-gauge  ties  any  line  of  its  rail- 
road originally  constructed  upon  the  narrow-gauge  plan  prior  to 
June  8,  1882;  that  all  the  restrictions  and  terms  of  the  original  in- 
junction and  order  not  expressly  removed  hereby  remain  in  force; 
that  the  reports  of  the  railroad  company  of  the  timber  taken  and  the 
manufactured  product  shall  include  and  separately  state  the  surplus 
lumber  not  used  for  railroad  purposes,  the  character,  value,  and  dispo- 
sition of  the  product  manufactured  therefrom ;  that  the  commissioner, 
Johnson,  shall  inspect  the  cutting,  removal,  and  use  of  the  timber 
taken  under  the  order  and  injunction,  as  modified  hereby,  to  the 
end  that  a  careful  compliance  therewith  may  be  secured,  and  shall  re- 
port to  the  court  from  time  to  time ;  and  that  the  railroad  company 
shall  seasonably  notify  the  commissioner  when  and  where  it  in- 
tends to  cut  and  take  timber  in  any  considerable  amount,  so  as  to 
enable  him  to  inspect  it  and  report  to  the  court  before  it  is  felled,  if 
he  should  be  so  advised ;  and  the  injunction  and  order  as  thus  modi- 
fied are  hereby  affirmed,  without  costs. 


(123  Fed.  297.) 

KINNEY  et  al.  v.  EASTERN  TRUST  &  BANKING  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  2,  1903.) 

No.  1,167. 

1.  Municipal  Corporations— Bonds— Actions— Mandamus— Parties. 

Where  a  judgment  had  been  recovered  in  an  action  on  certain  mu- 
nicipal bonds  in  favor  of  the  holders,  taxpayers  were  not  entitled  to  be 
made  parties  to  a  subsequent  suit  to  enforce  the  judgment  by  mandamus, 
for  the  purpose  of  having  the  judgment  opened  and  relitigating  the 
validity  of  the  bonds. 
8.  Same— Nature— Proceedings. 

A  mandamus  proceeding  to  enforce  a  judgment  on  municipal  bonds 
against  a  corporation  is  not  a  new  suit  against  the  taxpayers  of  the 

1 1.  Enforcement  of  judgment  against  municipality  by  mandamus,  see  note 
to  Holt  Co.  v.  National  Life  Ins.  Co.,  25  C.  0.  A.  475. 
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municipality,  but  is  purely  ancillary  to  the  original  action,  and  a  sub- 
stitute for  the  ordinary  process  of  execution. 

-8.  Same— Judgments— Conclusiveness— Parties. 

Holders  of  municipal  bonds,  not  parties  to  a  suit  in  a  state  court  in 
which  bonds  of  the  same  issue  were  declared  void,  were  not  bound  by 
the  decree. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Alfred  J.  Thomas  and  C.  E.  McBride,  for  plaintiff  in  error. 

Squire,  Sanders  &  Dempsey,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  Some  time  in  1892,  acting  under  a 
statute  of  doubtful  constitutionality,  the  city  of  Wooster,  Wayne  coun- 
ty, Ohio,  issued  bonds  to  the  amount  of  $76,000  in  aid  of  a  railroad. 
Shortly  afterwards,  in  September,  1892,  the  city  issued  refunding 
bonds,  under  section  2703,  Rev.  St.  Ohio  1892,  and  took  up  the  rail- 
road bonds,  obviously  for  the  purpose  of  placing  its  obligations  in  a 
valid  form.  The  refunding  bonds  contained  the  usual  recitals,  were 
put  upon  the  market,  and  found  their  way  into  the  hands  of  innocent 
purchasers  for  value.  At  its  January  term,  1897,  the  circuit  court 
of  Wayne  county,  Ohio,  at  the  suit  of  a  taxpayer,  held  these  refunding 
bonds  invalid,  and  enjoined  the  city  of  Wooster  from  levying  a  tax 
to  pay  them  or  the  coupons.  It  appears  that  in  this  suit  one  Cochran, 
who  claimed  to  own  one  coupon,  of  the  amount  of  $30,  was  given 
leave  to  file  an  answer  and  cross-petition  on  behalf  of  the  bondholders. 
Otherwise,  they  were  not  represented.  The  city  failed  to  pay  the 
interest  on  the  bonds.  So  suit  was  brought  on  certain  coupons  by 
the  defendant  in  error  (plaintiff  below),  the  Eastern  Trust  &  Banking 
Company,  a  citizen  and  resident  of  Maine,  and  not  a  party  to  the 
action  in  the  circuit  court  of  Wayne  county,  and  at  the  January  term, 
1900,  of  the  court  below,  judgment  was  recovered  against  the  city 
of  Wooster  for  $2,662.54.  The  case  was  carried  on  error  to  this 
court,  and  affirmed  in  November,  1900  (City  of  Wooster  v.  Eastern 
Trust  &  Banking  Co.,  105  Fed.  1001,  44  C.  C.  A.  682),  upon  the  au- 
thority of  Village  of  Kent*  v.  Dana,  100  Fed.  56,  40  C.  C.  A.  281. 

This  judgment  not  being  paid,  and  no  other  remedy  being  avail- 
able, on  March  30,  1901,  application  was  made  to  the  court  below 
for  a  writ  of  mandamus  against  the  city  of  Wooster,  and  the  auditor 
and  treasurer  of  Wayne  county,  to  compel  the  levy  and  collection 
of  a  tax  sufficient  to  pay  it.  On  April  5,  1901,  the  city,  through  its 
city  solicitor,  answered  the  alternative  writ,  admitting  the  recovery 
of  the  judgment,  its  nonpayment,  the  fact  there  was  no  property  with 
which  to  pay  it,  explaining  that  the  judgment  had  not  been  affirmed 
by  this  court  until  November,  1900,  and  up  to  that  time  the  decree 
of  the  circuit  court  of  Wayne  county,  restraining  the  levy  of  a  tax, 
was  in  full  force  and  effect,  and  stating  that  it  intended  in  May  fol- 
lowing, when  the  annual  levies  were  made,  to  levy  a  tax  to  pay  the 
judgment.  Subsequently  a  supplemental  answer  was  filed  stating  this 
had  been  done.     It  appears  that  under  this  levy  an  amount  sufficient 
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to  pay  the  judgment  has  been  collected  and  is  now  in  the  hands  of  the 
court  below  awaiting  the  termination  of  this  proceeding. 

In  July,  1901,  the  plaintiffs  in  error,  Kinney  and  Overholt,  mem- 
bers of  the  city  council  and  taxpayers  of  Wooster,  acting  for  them- 
selves and  other  taxpayers  and  for  the  city,  applied  for  leave  to  be- 
come parties  defendant,  and  to  file  an  answer  and  cross-petition  aver- 
ring that  the  bonds  were  invalid,  that  the  circuit  court  of  Wayne  coun- 
ty had  held  them  so,  and  enjoined  the  levy  of  any  tax  to  pay  them, 
and  submitted  that  this  adjudication  of  the  court  which  had  first  taken 
cognizance  of  the  question  whether  the  bonds  were  valid  or  invalid 
should  be  regarded  as  settling  the  matter  in  favor  of  the  city  and  its 
taxpayers.  Leave  was  refused,  and  it  is  to  reverse  this  order  that 
the  case  comes  here. 

Upon  the  hearing  of  the  case  of  Village  of  Kent  v.  Dana,  100  Fed. 
56,  40  C.  C.  A.  281,  our  attention  was  called  to  this  decision  of  the 
circuit  court  of  Wayne  county,  but  we  were  unable  to  approve  of  its 
reasoning  or  recognize  its  conclusions  as  obligatory.  This  appears 
in  the  following  extract  from  the  opinion  (100  Fed.  61 ,  40  C.  C.  A. 
286): 

"Our  attention  has  been  called  to  a  decision  of  one  of  the  circuit  courts 
in  Ohio  (an  intermediate  appellate  court  of  that  state)  in  the  case  of  Keehn 
v.  City  of  Wooster,  13  Ohio  Clr.  Ct.  R.  270,  in  which  it  was  held  that  the 
requirement  of  section  2703  [Rev.  St.  Ohio  1892]  that  such  bonds  should 
show  upon  their  face  the  purpose  for  which  they  are  issued  is  not  met  by 
the  recital  that  they  were  issued  for  the  purpose  of  refunding  a  legal  and 
subsisting  indebtedness  of  the  municipality.  The  case  of  City  of  Cadillac 
v.  Woonsocket  Inst,  for  Savings  [58  Fed.  936,  7  C.  C,  A.  574]  is  referred  to 
and  distinguished  upon  the  differing  language  of  the  statutes  of  Michigan  and 
Ohio;  that  of  the  former  requiring  that  the  bonds  shaU  show  the  class  of 
indebtedness  to  which  they  belong,  whUe  that  of  the  latter  requires  that  the 
bonds  should  show  the  purpose  for  which  they  are  Issued.  But,  with  great 
respect,  we  think  this  difference  is  not  material  to  the  question  under  dis- 
cussion, which  is  whether  it  is  necessary,  in  issuing  refunding  bonds,  to  go 
beyond  the  immediate  purpose,  and  recite  the  character  of  the  original  in- 
debtedness for  which  the  refunded  bonds  were  issued.  However,  this  case 
was  decided  several  years  after  these  bonds  were  issued,  and  we  could  not 
regard  it  as  obligatory,  even  if  it  had  been  rendered  by  the  highest  court  of 
the  state,  although  we  might  regret  the  necessity  for  differing  from  it.  The 
decision  is  not  In  harmony  with  the  principles  affirmed  in  the  Cadillac  Case, 
and  we  are  compelled  to  disregard  it" 

At  the  time,  therefore,  when  we  affirmed  the  judgment  the  trust 
company  is  now  trying  to  enforce,  we  were  fully  aware  of  the  action 
of  the  circuit  court  of  Wayne  county,  and  had  given  it  the  serious 
consideration  it  deserved.  We  call  attention  to  this  in  order  to  point 
out  that  nothing  new  or  additional  by  way  of  defense  to  the  original 
action  on  the  coupons  is  being  offered  by  the  would-be  intervening 
taxpayers.  It  is  to  be  observed,  further,  that  these  taxpayers  do 
not  desire  to  set  up  any  defense  of  a  personal  nature — any  individual 
ground  for  being  singled  out  for  exemption  from  the  common  burden, 
if  the  judgment  against  the  city  should  stand.  They  seek  to  inter- 
vene in  a  representative  capacity,  for  themselves  and  other  taxpayers 
and  the  city,  for  the  sole  purpose  of  assailing  the  judgment,  of  setting 
it  aside,  and  of  relitigating  the  validity  of  the  bonds. 
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The  question,  then,  is  whether,  in  a  mandamus  proceeding  to  en- 
force a  judgment  against  a  municipality,  any  taxpayer  is  entitled  to 
intervene,  and  go  back  of  the  judgment,  and  reopen  the  case,  simply 
because  he  was  not  a  party  to  the  original  suit.  If  he  is,  then,  to 
make  such  a  judgment  effective,  not  only  every  existing,  but  every 
prospective,  taxpayer  must  be  made  a  party.  Of  course,  this  could 
never  be  done,  and  therefore  a  conclusive  judgment  never  obtained. 
Each  time  the  writ  of  mandamus  issued  to  enforce  the  judgment,  a 
new  taxpayer  would  be  found  to  open  it  up  and  relitigate  the  case. 
The  supposed  right  of  a  taxpayer  to  intervene  flows  from  a  miscon- 
ception both  of  the  nature  of  the  obligation  upon  the  bonds  and  of 
the  character  of  the  mandamus  proceedings  to  enforce  the  judgment. 
The  obligation  is  not  that  of  the  taxpayers,  but  of  the  corporation. 
No  one  would  have  bought  a  bond  to  which  every  taxpayer  was  a 
party  and  against  which  each  might  set  up  a  defense.  The  purchaser 
relied  upon  the  faith  of  the  corporation.  The  suit,  therefore,  was 
brought  against  the  corporation,  and  judgment  recovered  against  it. 
The  mandamus  proceeding  is  purely  ancillary  in  character. '  It  is  not 
a  new  suit  against  the  taxpayers.  It  is  a  mere  substitute  for  the 
ordinary  process  of  execution  to  enforce  the  judgment.  Riggs  v. 
Johnson  County,  6  Wall.  166,  198,  18  L.  Ed.  768. 

The  Eastern  Trust  &  Banking  Company  was  not  a  party  to  the 
suit  in  the  circuit  court  of  Wayne  county,  and  consequently  was  not 
bound  by  the  decree  in  that  case.  Hawley  v.  Fairbanks,  108  U.  S. 
543,  551,  2  Sup.  Ct.  846,  27  L.  Ed.  820.  Having  by  the  judgment 
of  the  court  below,  affirmed  by  this  court,  settled  as  against  the  city 
the  validity  of  the  bonds  and  its  right  to  collect  the  coupons,  it  was 
entitled  to  a  writ  of  mandamus  to  enforce  that  judgment.  The  tax- 
payers were  not  free,  in  the  face  of  this  judgment,  to  relitigate  the 
question  of  the  validity  of  the  bonds.  Hawley  v.  Fairbanks,  108  U. 
S.  543,  551,  2  Sup.  Ct.  846,  27  L.  Ed.  820;  Harshman  v.  Knox  Coun- 
ty, 122  U.  S.  306,  318,  7  Sup.  Ct.  1171,  30  L.  Ed.  1152;  Chanute  City 
v.  Trader,  132  U.  S.  210,  214,  10  Sup.  Ct.  67,  33  L.  Ed.  345 ;  Fleming 
v.  Trowsdale,  85  Fed.  189,  29  C.  C.  A.  106. 

The  court  below  was  right  in  refusing  to  permit  the  taxpayers  to 
intervene,  and  its  order  is  affirmed. 


(122  Fed.  863.) 

UNITED  STATES  MITIS  CO.  v.  DETROIT  STEEL  &  SPRING  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  19,  1903.) 

No.  1,151. 

1.  Patents— Suit  for  Infringement — Equity  Jurisdiction. 

A  court  of  equity  has  Jurisdiction  of  a  suit  for  infringement  of  a  pat- 
ent where  both  a  temporary  and  permanent  injunction  were  prayed  for, 
and  the  answer  to  the  bill  was  due  more  than  a  month  before  the  expira- 
tion of  the  patent,  although  no  motion  for  a  preliminary  injunction  was 
made;  and,  having  thus  acquired  Jurisdiction  to  grant  both  temporary 
and  permanent  relief,  it  cannot  be  defeated  by  the  failure  of  defendant 
to  observe  the  rules  and  plead  before  the  patent  expired,  nor  by  any 
change  of  conditions  occurring  after  the  filing  of  the  bilL 


Digitized  by  VjOOQ  IC 


590  60  C  C.  A.  REPORTS. 

2.  Same— Pleading— Verification  of  Bill. 

A  bill  in  equity  for  infringement  need  not  be  positively  verified  unless 
It  is  sought  to  be  used  as  evidence  on  a  motion  for  a  preliminary  injunc- 
tion. 
8.  Same— Laches. 

A  complainant  who  brings  suit  for  infringement  within  six  months 
after  the  termination  of  other  litigation  which  involved  the  validity  and 
construction  of  his  patent  is  not  chargeable  with  laches  which  will  de- 
feat his  right  to  relief. 

4.  Same— Construction  op  Pleading. 

An  allegation  in  a  bill  filed  in  1899  that  defendant  has  infringed  com- 
plainant's patent  "since  the  1st  day  of  January,  1893,"  is  not  to  be  con- 
strued as  stating  that  the  infringement  began  on  that  date  and  has  con- 
tinued ever  since,  so  as  to  render  the  bill  subject  to  demurrer  for  laches, 
but  as  charging  that  the  infringement  occurred  subsequent  to  such  date. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Henry  N.  Paul,  Jr.,  and  Jos.  C.  Fraley,  for  appellant. 
Wells,  Angell,  Boynton  &  McMillan  (Cyrus  E.  Lothrop,  of  coun- 
sel), for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  in  equity,  brought 
by  the  appellant,  which  was  the  complainant  below,  to  restrain  the 
alleged  infringement  of  a  patent  for  an  improvement  in  the  process 
of  manufacturing  castings  from  wrought  iron  and  steel  by  adding 
aluminum,  and  incidentally  for  an  accounting  of  profits  and  an  assess- 
ment of  damages.  The  bill  was  verified  by  the  secretary  of  the  com- 
plainant company,  who  affirmed  that  the  statements  it  contained  were 
true,  to  the  best  of  his  information  and  belief,  and  contained  interroga- 
tories calculated  to  compel  the  defendant  to  disclose  certain  facts 
respecting  the  process  it  used  in  manufacturing  castings  from  wrought 
iron  and  steel  by  adding  aluminum,  which  would  throw  light  upon 
the  question  whether  it  was  guilty  of  the  infringement  charged,  or 
not.  The  bill  was  filed  April  io,  1899,  and  a  subpoena  was  issued  and 
served  that  day,  requiring  the  defendant  to  appear  on  the  first  Monday 
in  May  (May  1,  1899),  and  to  answer  on  the  first  Monday  of  June 
(June  5,  1899).  The  patent  sued  on  did  not  expire  until  July  8,  1899. 
No  application  for  a  preliminary  injunction  was  made  by  the  com- 
plainant. The  defendant  did  not  plead  until  July  27,  1899,  when  it 
demurred  to  the  bill,  because,  first,  it  was  not  properly  verified ;  sec- 
ond, upon  the  facts  pleaded,  the  complainant  was  not  entitled  to  any 
equitable  relief;  and,  third,  by  reason  of  laches  the  complainant  was 
not  entitled  to  an  injunction,  the  patent  having  less  than  three  months 
to  run  after  the  bill  was  filed.  On  June  4,  1900,  the  demurrer  was 
argued  and  submitted,  and  the  court  on  June  16,  1902,  sustained  the 

T  2.  Pleading  in  infringement  suits,  see  note  to  Caldwell  v.  Powell,  19  C. 
C.  A.  595. 

f  3.  Laches  as  a  defense  in  suits  for  infringement  see  notes  to  Taylor  v. 
Spindle  Co.,  22  O.  C.  A.  211;  Richardson  v.  D.  M.  Osborne  &  Co.,  36  C.  a 
A.  r>13. 

See  Patents,  vol.  38,  Cent.  Dig.  §  46& 
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demurrer  and  dismissed  the  bill,  "but  without  prejudice  to  the  com- 
plainant's right  to  proceed  at  law  for  damages  and  profits."  From 
this  decree  an  appeal  was  taken  to  this  court. 

It  appears  in  the  bill  that  the  complainant  became  the  owner  of  the 
patent  on  May  25,  1886.  On  April  26,  1895,  it  filed  a  bill  in  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Pennsylvania 
against  the  Carnegie  Steel  Company,  Limited,  alleging  infringement. 
On  July  11,  1898,  that  court  awarded  a  decree  in  its  favor,  adjudging 
the  patent  valid,  and  sustaining  the  charge  of  infringement.  89  Fed. 
343.  From  this  decree  an  appeal  was  taken  to  the  Circuit  Court  of 
Appeals,  and  on  October  21,  1898,  the  decree  below  was  affirmed  by 
stipulation.  90  Fed.  829,  33  C.  C.  A.  387.  In  this  case  not  only  was 
the  validity  of  the  patent  upheld,  but  the  nature  and  limits  of  the 
patented  improvement  defined.  Within  less  than  six  months  after 
the  determination  of  the  litigation  with  the  Carnegie  Steel  Company, 
Limited,  this  suit  was  instituted. 

1.  The  court  below  apparently  took  the  view  that  its  jurisdiction  in 
equity  was  dependent  upon  the  right  of  the  complainant  to  a  pre- 
liminary injunction  upon  the  bill  as  filed,  and  therefore  held  the  veri- 
fication upon  information  and  belief  insufficient.  But  there  was  no 
attempt  to  use  the  bill  as  evidence  to  secure  an  injunction  pendente 
lite.  Nor  was  there  any  need  to  do  so,  in  order  to  sustain  the  juris- 
diction of  the  court.  The  bill  was  filed  April  10th.  The  patent  did 
not  expire  until  July  8th.  Under  the  rules  the  answer  of  the  defend- 
ant was  due  June  5th,  more  than  a  month  before  the  patent  expired. 
The  bill,  after  describing  the  patent,  averring  its  ownership  by  the 
complainant,  and  setting  forth  the  adjudication  sustaining  it,  charged 
the  defendant  with  infringement,  and  called  for  answers  to  certain  in- 
terrogatories calculated  to  clear  up  any  doubt  upon  the  point  of  in- 
fringement. If  the  defendant  had  answered  upon  the  rule  day,  June 
5th,  admitting  the  use  of  the  patented  process,  or  if  it  had  failed  to 
plead,  and  allowed  the  bill  to  be  taken  pro  confesso,  in  either  event 
the  complainant  would  have  been  entitled  to  a  permanent  injunction 
a  month  before  the  expiration  of  the  patent.  The  fact  that  the  defend- 
ant failed  to  comply  with  the  rules  cannot  prejudice  the  complainant. 
The  complainant  had  reason  to  expect  the  answer  on  the  rule  day, 
and  on  each  day  thereafter  until  the  defendant  filed  its  pleading.  For 
these  reasons,  it  was  not  necessary  to  verify  the  bill  in  positive  terms. 
Hughes  v.  Northern  Pacific  Railway  Co.  (C.  C.)  18  Fed.  106,  no; 
Black  v.  H.  G.  Allen  Co.  (C.  C.)  42  Fed.  618,  622,  9  L.  R.  A.  433 ; 
Burns  v.  Lynde,  6  Allen,  305 ;  Moore  v.  Cheeseman,  23  Mich.  332 ; 
Robinson  v.  Baugh,  31  Mich.  290,  293;  Hawkins  v.  Hunt,  14  111. 
42,  44,  56  Am.  Dec.  487.  Sand  Creek  Turnpike  Co.  v.  Robbins,  41 
Ind.  79,  81. 

2.  What  has  thus  far  been  said  indicates  the  view  we  entertain — that 
the  bill  was  filed  long  enough  before  the  expiration  of  the  patent  to 
give  a  court  of  equity  jurisdiction  of  the  case.  The  bill  was  filed 
nearly  three  months  before  the  expiration  of  the  patent,  and  contained 
prayers  for  a  preliminary  and  a  perpetual  injunction.  The  patent  had 
yet  a  month  to  run  after  the  defendant  was  required  to  answer  under 
the  rules.     It  was  therefore  clearly  within  the  power  of  the  court, 
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when  the  suit  was  begun,  not  only,  upon  proper  proof,  to  grant  a  pre- 
liminary injunction,  but,  either  by  a  decree  pro  confesso,  in  case  of  de- 
fault, or  upon  the  bill  and  answer,  if  an  answer  should  be  filed  within 
rules,  to  dispose  of  the  case  finally,  by  awarding  a  permanent  injunc- 
tion, before  the  expiration  of  the  patent.  The  conditions  at  the 
time  the  bill  was  filed  thus  availing  to  give  the  court  jurisdiction, 
both  for  the  purpose  of  a  preliminary  injunction  and  of  a  permanent 
decree,  during  the  life  of  the  patent,  such  jurisdiction  could  not  be  de- 
feated by  subsequent  happenings,  whether  due  to  the  delay  of  the  de- 
fendant or  the  contingencies  of  litigation.  New  York  Grape  Sugar 
Co.  v.  Peoria  Grape  Sugar  Co.  (C.  C.)  21  Fed.  878 ;  Brooks  v.  Miller 
(C.  C.)  28  Fed.  615;  Singer  Mfg.  Co.  v.  Wilson  Sewing  Machine  Co. 
(C.  C.)  38  Fed.  586;  American  Cable  Railway  Co.  v.  Chicago  City  Rail- 
way Co.  (C.  C.)  41  Fed.  522;  Keyes  v.  Mfg.  Co.  (C.  C.)  45  Fed.  199; 
Ross  v.  City  of  Ft.  Wayne,  63  Fed.  466,  11  C.  C.  A.  288;  Chinnock  v. 
Paterson  Tel.  Co.  (C.  C.)  no  Fed.  199;  Clark  v.  Wooster,  119  U.  S. 
322,  7  Sup.  Ct.  217,  30  L.  Ed.  392;  Beedle  v.  Bennett,  122  U.  S.  71, 
7  Sup.  Ct.  1090,  30  L.  Ed.  1074;  Busch  v.  Jones,  184  U.  S.  598,  22 
Sup.  Ct.  511,  46  L.  Ed.  707. 

3.  There  is  nothing  in  the  record  to  sustain  the  charge  of  laches 
on  the  part  of  the  complainant.  The  infringement  by  the  Carnegie 
Company  is  charged  to  have  occurred  "in  or  about  the  year  1895." 
The  suit  against  the  company  was  instituted  "on  or  about  the  26th 
day  of  April,  1895."  That  suit  was  finally  determined  in  favor  of  the 
complainant  on  October  21,  1898.  Such  pending  litigation  involving 
the  validity  and  construction  of  the  patent  was  sufficient  reason  for  not 
bringing  other  suits  for  infringement  until  the  patent  should  be  finally 
adjudicated.  Edison  Electric  Light  Co.  v.  Sawyer,  53  Fed.  592,  3 
C.  C.  A.  605 ;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  301,  22  C.  C.  A. 
203;  New  York  Filter  Mfg.  Co.  v.  Loomis-Manning  Filter  Co. 
(C.  C.)  91  Fed.  421.  Less  than  six  months  after  the  patent  was  thus 
adjudicated,  this  suit  was  instituted.  In  this  there  was  obviously  no 
unreasonable  delay.  Stearns-Roger  Mfg.  Co.  v.  Brown,  114  Fed. 
939>  944,  52  C.  C.  A.  559. 

The  averment  in  the  bill  that  the  defendant,  "within  the  said  Eastern 
District  of  Michigan,  and  since  the  1st  day  of  January,  1893,"  un- 
lawfully used  a  process  substantially  the  same  as  that  protected  by  the 
patent  of  the  complainant,  is  not  fairly  open  to  the  construction  that 
the  infringement  charged  began  on  the  1st  day  of  January,  1893,  and 
has  continued  ever  since.  The  natural  and  reasonable  construction 
is  that  the  infringement  charged  occurred  after  or  subsequent  to 
January  1,  1893,  without  specifying  precisely  when.  Kaolatype  En- 
graving Co.  v.  Hoke  (C.  C.)  30  Fed.  444,  445 ;  Wyckoff  v.  Wagner 
Typewriter  Co.  (C.  C.)  88  Fed.  515. 

The  decree  must  be  reversed  and  the  case  remanded,  with  directions 
to  overrule  the  demurrer  and  require  the  defendant  to  answer. 
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(124  Fed.  113.) 

OOLB  v.  GERMAN  SAVINGS  &  LOAN  SOO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  23,  1903.) 

No.  1,893. 

t  Negligence— Proximate  Cause— Test. 

An  injury  that  is  the  natural  and  probable  consequence  of  an  act  of 
negligence  is  actionable,  and  such  an  act  is  the  proximate  cause  of  the 
injury. 
2.  S\mf~~-R emote  Cause—- Test. 

But  an  injury  which  could  not  have  been  foreseen  or  reasonably  an- 
ticipated as  the  probable  result  of  an  act  of  negligence  is  not  actionable, 
and  such  an  act  is  either  the  remote  cause,  or  no  cause  whatever,  of  the 
injury. 

ft.  Same— Intervening  Cause— Test. 

An  injury  that  results  from  an  act  of  negligence,  but  that  could  not 
have  been  foreseen  or  reasonably  anticipated  as  its  probable  consequence, 
and  that  probably  would  not  have  resulted  from  it,  had  not  the  inter- 
position of  some  new  and  independent  cause  interrupted  the  natural 
sequence  of  events,  turned  aside  their  course,  and  produced  it,  is  not 
actionable,  and  such  an  act  of  negligence  is  the  remote  cause,  and  the 
independent  intervening  cause  is  the  proximate  cause,  of  the  injury. 

4  Same— Concurring  Negligence— Effect. 

It  is  no  defense  to  an  action  for  damages  for  an  injury  of  which  the 
act  or  omission  of  the  defendant  was  the  proximate  cause  that  the  negli- 
gent or  wrongful  act  of  another  concurred  with  the  recklessness  of  the 
defendant  to  produce  the  untoward  result 

&  Same. 

But  the  concurring  negligence  of  another  cannot  transform  the  remote 
into  the  proximate  cause  of  an  injury,  or  create  or  increase  the  liability 
of  the  defendant  It  cannot  make  an  injury  which  was  not  the  natural 
and  probable  result  of  the  negligent  acts  or  omissions  of  the  defendant 
their  natural  and  probable  consequence.  No  act  contributes  to  an  injury, 
in  the  legal  acceptation  of  that  term,  unless  it  is  a  proximate  cause  of 
that  injury,  and  no  one  is  liable  for  an  injury  unless  it  was  the  natural 
and  probable  result  of  his  act 

6.  Same— Evidence. 

The  plaintiff  entered  and  passed  along  a  hall  in  the  building  of  the 
defendant  to  take  the  elevator,  the  well  or  shaft  of  which  opened  into  the 
halL  A  boy,  who  was  a  stranger  to  her  and  to  the  defendant,  hurried 
past  her  in  the  hall,  pushed  the  sliding  door  of  the  well  of  the  elevator, 
which  was  open  from  one  to  ten  inches,  back  as  far  as  it  would  go,  and 
stepped  back.  The  plaintiff  supposed  this  boy  was  the  operator  of  the 
elevator,  and  stepped  in.  The  elevator  was  at  an  upper  floor  in  charge 
of  its  regular  operator,  and  plaintiff  fell  to  the  bottom  of  the  well  and 
was  injured.  The  hall  was  so  dark  that  it  was  difficult,  but  not  impos- 
sible, to  see  the  elevator  when  it  was  at  the  lower  floor,  and  when  it 
was  not  there  nothing  but  darkness  was  visible  in  the  well.  The  strange 
boy  had  been  seen  by  witnesses  riding  and  visiting  on  the  elevator  a 
dozen  times  and  endeavoring  to  operate  it  once.  The  door  of  the  shaft 
or  well  could  be  opened  from  the  outside,  when  it  was  latched,  by  lift- 
ing and  sliding  it.  It  would  bound  open  from  one  to  ten  inches  when 
the  operator  jammed  it,  and  it  was  often  left  open  to  that  extent.  Held, 
the  negligent  acts  and  omissions  of  the  defendant  were  not,  and  those  of 
the  strange  boy  were,  the  proximate  cause  of  the  injury*  The  latter 
constituted  an  independent  intervening  cause,  which  interrupted  the 
natural  sequence  of  events  between  the  negligence  of  the  defendant  and 
the  injury  of  the  plaintiff,  insulated  the  defendant's   negligence  from 

T4.  See  Negligence,  vol.  37,  Cent.  Dig.  §  75. 
59  CCA.— 38 
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the  plaintiff's  hurt,  broke  the  causal  connection  between  them,  and  pro- 
duced her  injury. 

7.  Same— Violation  op  Law  or  Duty  not  Reasonably  to  be  Anticipated. 

The  act  of  the  strange  boy  could  not  be  foreseen  or  reasonably  antici- 
pated as  the  probable  result  of  the  negligent  acts  or  omissions  of  the  de- 
fendant. A  violation  of  law  or  duty  by  a  third  party,  when  not  intended 
by  a  defendant,  is  not  regarded  by  the  law  as  the  natural  consequence 
of  his  acts  of  negligence,  and  cannot  be  reasonably  anticipated  as  their 
probable  result. 

8.  Trial— Practice— Existence  op  Substantial  Evidence  Always  Question 

por  Court. 

There  is  always  a  preliminary  question  for  the  judge  at  the  close  of 
the  evidence  in  every  trial  to  a  jury,  and  that  is,  not  whether  or  not  there 
is  any  evidence,  but  whether  or  not  there  is  any  substantial  evidence, 
upon  which  a  jury  can  properly  render  a  verdict  for  the  party  who  relies 
upon  it 

9.  Same— Proximate  Cause— Existence  op  Evidence— Directing  Verdict. 

The  question,  what  is  the  proximate  cause  of  an  injury?  is  ordinarily 
a  question  for  the  jury.  But  the  burden  is  always  on  the  plaintiff,  in 
an  action  for  personal  injury,  to  show  that  the  negligence  charged  was 
the  proximate  cause  of  the  injury;  and  where,  at  the  close  of  the  trial 
there  is  no  substantial  evidence  upon  which  the  jury  can  properly  find 
that  the  defendant's  negligence  was  the  proximate  cause  of  the  injury. 
it  is  the  duty  of  the  court,  as  it  is  in  a  like  condition  of  the  evidence  In 
the  trial  of  other  issues  of  fact,  to  peremptorily  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant. 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

The  plaintiff,  Viola  Cole,  sued  the  German  Savings  &  Loan  Society  for  dam- 
ages which  she  alleged  were  the  result  of  its  negligence  in  the  care  and  opera- 
tion of  its  elevator,  and  at  the  close  of  the  trial  these  facts  were  established: 
About  4  o'clock  in  the  afternoon  of  a  bright  sunshiny  day  in  May,  the  plain- 
tiff,  a  lady  32  years  of  age,  entered  the  hall  of  a  building  of  the  German 
Savings  &  Loan  Society  for  the  purpose  of  riding  on  an  elevator  to  an  upper 
story.  The  well  of  this  elevator  was  about  40  feet  distant  from  the  entrance 
to  the  hall,  into  which  it  opened.  It  was  separated  from  the  hall  by  a  door, 
which  at  the  time  was  standing  open  not  more  than  10  inches.  As  the 
plaintiff  passed  through  this  hall,  a  boy  who  was  a  stranger  to  her,  and  who 
was  not  employed  by  or  authorized  to  act  for  the  defendant,  but  who  had 
been  seen  by  one  of  the  witnesses  prior  to  that  time  endeavoring  to  operate 
the  elevator  once,  and  riding  upon  it  and  visiting  the  boy  in  charge  of  it  a 
dozen  times,  hurriedly  passed  the  plaintiff,  seized  the  sliding  door  to  the 
elevator  shaft,  pushed  it  back  as  far  as  it  would  go,  and  stepped  back.  The 
elevator  was  at  an  upper  story  in  charge  of  its  regular  operator.  The  plaintiff 
supposed  that  the  strange  boy  was  the  operator  of  the  elevator,  stepped  Into 
the  shaft,  and  fell  10%  feet  to  its  bottom,  and  was  seriously  injured.  The 
hall  was  dark  and  gloomy.  It  was  difficult  to  see  the  elevator  at  the  lower 
floor,  but  it  was  not  Impossible  to  see  it  When  it  was  not  at  that  floor, 
nothing  but  darkness  was  visible  in  the  well  below  it  There  was  no  ar- 
tificial light  in  the  hall  at  the  time  of  the  accident,  although  there  were  the 
means  to  make  an  electric  light,  which  was  often  lighted,  just  in  front  of 
the  door  of  the  shaft.  This  door  was  furnished  with  a  hook,  which,  when 
the  door  was  closed,  entered  a  slot  and  grasped  a  bar.  But  the  door  could  be 
opened  from  the  outside,  even  when  it  was  latched,  by  lifting  it  and  pushing 
it  back.  When  the  employ^  in  charge  of  the  elevator  jammed  the  door,  it 
would  bound  back  and  slide  open  from  1  to  10  inches.  The  court  instructed 
the  jury*  upon  this  state  of  facts,  to  return  a  verdict  for  the  defendant  and 
this  charge,  together  with  certain  rulings  rejecting  proffered  testimony,  Is 
assigned  as  error. 
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Herbert  R.  Macmillan  (Hiram  H.  Henderson,  on  the  brief),  for 
plaintiff  in  error. 

Frederick  V.  Brown  (W.  A.  Kerr  and  Edward  F.  Waite,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  crucial  question  in  this  case  is  whether  or  not  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the  injury  of  the  plaintiff, 
so  that,  in  the  legal  acceptation  of  that  term,  it  contributed  to  her  hurt. 
"Causo  proxima,  non  remota,  spectatur,"  and  those  damages  which  are 
the  result  of  remote  causes  form  a  part  of  that  large  mass  of  resulting 
losses  styled  "damnum  absque  injuria,"  for  which  the  law  permits  no 
recovery.  A  clear  conception  of  the  test  which  distinguishes  the 
proximate  from  the  remote  cause  is,  therefore,  the  first  and  the  in- 
dispensable prerequisite  to  a  true  answer  to  the  question  which  this 
case  presents;  for  by  that  test  alone  must  the  issue  here,  in  all  the 
varying  garbs  in  which  the  ingenuity  of  counsel  has  clothed  it,  be  tried 
and  be  ultimately  determined.  This  test  is  most  clearly  seen  from  the 
standpoint  of  the  injury  inflicted,  and  is  well  disclosed  by  these  indis- 
putable principles  of  the  law : 

An  injury  that  is  the  natural  and  probable  consequence  of  an  act  of 
negligence  is  actionable,  and  such  an  act  is  the  proximate  cause  of 
the  injury.  But  an  injury  which  could  not  have  been  foreseen  nor 
reasonably  anticipated  as  the  probable  result  of  an  act  of  negligence 
is  not  actionable,  and  such  an  act  is  either  the  remote  cause,  or  no 
cause  whatever,  of  the  injury.  An  injury  that  results  from  an  act  of 
negligence,  but  that  could  not  have  been  foreseen  or  reasonably  antici- 
pated as  its  probable  consequence,  and  that  would  not  have  resulted 
from  it,  had  not  the  interposition  of  some  new  and  independent  cause " 
interrupted  the  natural  sequence  of  events,  turned  aside  their  course, 
and  produced  it,  is  not  actionable.  Such  an  act  of  negligence  is  the 
remote,  and  the  independent  intervening  cause  is  the  proximate,  cause 
of  the  injury.  A  natural  consequence  of  an  act  is  the  consequence 
which  ordinarily  follows  it — the  result  which  may  be  reasonably  antici- 
pated from  it.  A  probable  consequence  is  one  that  is  more  likely  to 
follow  its  supposed  cause  than  it  is  to  fail  to  follow  it.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  v.  Elliott,  55  Fed.  949,  952,  5  C.  C.  A.  347,  350, 
20  L.  R.  A.  582 ;  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  475,  24  L.  Ed. 
256;  Hoag  v.  Railroad  Co.,  85  Pa.  293,  298,  299,  27  Am.  Rep.  653. 

Let  us  try  the  issue  in  hand  by  these  familiar  rules.  It  goes  with- 
out saying  that  the  injury  of  the  plaintiff  was  the  natural  and  probable 
consequence  of  the  act  of  the  trespasser  who  preceded  the  plaintiff  to 
the  elevator,  opened  the  door  of  the  well,  and  stepped  back,  thus  in- 
viting her  to  pass  into  the  shaft.  No  one  can  contemplate  this  act  for 
a  moment  without  a  clear  conviction  that  the  fall  and  the  injury  were 
its  natural  and  probable  result.  This  act  was,  therefore,  a  proximate 
cause  of  the  injury — an  act  of  negligence  which  formed  the  basis  for  an 
action  for  damages  against  the  strange  boy  who  committed  it.     It  was 
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not  only  the  nearest  cause  of  the  disaster  in  point  of  time,  but  it  was 
the  moving  and  efficient  cause — the  cause  without  which,  so  far  as 
finite  vision  can  see,  the  accident  would  never  have  occurred. 

Counsel  for  the  plaintiff  do  not  deny  this  obvious  conclusion,  but 
they  insist  that  the  negligence  of  the  strange  boy  merely  concurred 
with  the  acts  of  omission  and  commission  of  the  defendant ;  and  they 
invoke  the  conceded  rule  that  it  is  no  defense  to  the  damages  resulting 
from  an  act  of  negligence  that  the  carelessness  of  another  concurred 
with  the  negligence  of  the  defendant  to  produce  the  injury.  Among 
other  authorities  they  cite  the  case  of  Union  Pac.  R.  Co.  v.  Callaghan, 
56  Fed.  988,  993,  994,  6  C.  C.  A.  205,  210,  in  support  of  this  position. 
In  that  case  the  negligence  of  a  conductor  of  a  train  of  cars  who  reck- 
lessly directed  his  engineer  to  disregard  a  signal  to  stop,  which  was 
given  at  a  station  they  were  passing,  concurred  with  the  succeeding 
failure  of  the  engineer  to  observe  and  heed  other  signals  of  danger, 
and  led  him  to  drive  the  train  upon  a  defective  bridge,  and  this  court 
held  that  the  concurring  negligence  of  the  engineer  was  dependent 
upon  the  prior  reckless  order  of  the  conductor;  that  the  engineer's 
negligence  was  a  dependent,  and  not  an  independent,  cause  of  the  dis- 
aster, that  it  did  not  break  and  turn  aside  the  natural  sequence  of 
events  between  the  recklessness  of  the  conductor  and  the  accident,  but 
simply  permitted  that  act  to  work  out  its  natural  and  probable  result ; 
and  that  for  this  reason  it  constituted  no  defense  to  the  action  for  dam- 
ages for  the  negligence  of  the  conductor.  In  the  opinion  this  court 
said: 

"The  independent  intervening  cause  that  will  prevent  a  recovery  on  ac- 
count of  the  act  or  omission  of  a  wrongdoer  must  be  a  cause  which  in- 
terrupts the  natural  sequence  of  events,  turns  aside  their  course,  prevents 
the  natural  and  probable  result  of  the  original  act  or  omission,  and  produces 
a  different  result,  that  could  not  have  been  reasonably  anticipated."  56  Fed. 
993,  994,  6  C.  O.  A.  210. 

But  it  also  said : 

"No  act  contributes  to  an  injury,  In  the  legal  acceptation  of  that  term,  un- 
less it  is  a  proximate  cause  of  that  injury — unless  it  is  near  to  it  in  the  order 
of  causation.  Jacobus  v.  Railway  Co..  20  Minn.  125,  134  r(Gil.  110),  18  Am. 
Rep.  360]."    50  Fed.  990,  6  O.  C.  A.  207. 

The  test  of  the  liability,  therefore,  in  cases  of  concurring  negligence 
is  the  same  that  it  is  in  all  other  actions  for  negligence.  It  is  the  true 
answer  to  the  questions:  Was  the  injury  the  natural  and  probable 
consequence  of  the  act  on  which  the  action  is  based  ?  Was  it  reason- 
ably to  be  anticipated  from  that  act?  If  it  was,  the  action  may  be 
maintained,  although  the  negligence  of  another  concurred  to  produce 
the  untoward  result.  If  it  was  not,  the  act  of  negligence  will  not  sus- 
tain an  action,  whether  the  act  of  another  concurred  or  failed  to  con- 
cur to  produce  it.  A  negligent  act  from  which  an  injury  could  not 
have  been  foreseen  or  reasonably  anticipated  is  too  remote  in  the  line 
of  causation  to  sustain  an  action  for  an  injury  in  every  case,  and  the 
concurring  negligence  of  another  cannot  make  it  less  remote,  nor 
charge  him  who  committed  it  with  responsibility  for  it  to  which  he 
would  not  have  been  liable  to  answer  in  the  absence  of  the  negligence 
of  the  third  party. 
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It  is  not  here  asserted  that  there  may  not  be  many  cases  in  which 
one  who  has  committed  a  negligent  act  may  be  liable  for  an  injury 
which  is  the  result  of  his  wrongful  act  and  of  the  concurring  negli- 
gence of  another,  but  which  would  not  have  followed  in  the  absence 
of  the  recklessness  of  the  third  party.  The  succeeding  or  concurring 
negligence  of  another  and  its  evil  consequences  may  be  the  natural 
and  probable  result  of  a  defendant's  act  of  negligence,  so  that  the  latter 
may  be  actionable.  But,  unless  the  ultimate  injury  is  the  natural  and 
probable  consequence  of  the  defendant's  act  of  negligence,  that  act  is 
not  the  proximate  cause  of  the  injury,  and  no  action  can  be  maintained 
upon  it,  whether  the  succeeding  injury  results  from  that  act  alone  or 
from  that  act  and  the  concurring  or  succeeding  negligence  of  a 
stranger.  In  other  words,  the  concurring  negligence  of  another  can- 
not transform  an  act  of  negligence  which  is  so  remote  a  cause  of  an 
injury  that  it  is  not  actionable  into  a  cause  so  proximate  that  an  action 
can  be  maintained  upon  it.  It  cannot  create  a  liability  against  one 
who  does  not  legally  cause  it,  or  make  an  injury  the  natural  and  prob- 
able result  of  a  prior  act  of  negligence  which  was  not,  or  would  not 
have  been,  such  a  result  in  its  absence  No  act  contributes  to  an  in- 
jury, in  the  legal  acceptation  of  that  term,  unless  it  is  a  proximate 
cause  of  that  injury — unless  that  injury  could  and  ought  to  have  been 
foreseen  or  reasonably  anticipated  as  its  probable  consequence.  The 
conclusion  inevitably  follows  that  the  concurring  negligence  of  the 
trespasser  in  this  case  does  not  answer  the  primary  question  which  the 
action  presents.  It  leaves  it  entirely  undetermined,  and  that  question 
still  recurs.  Was  the  injury  of  the  plaintiff  the  natural  and  probable 
result  of  the  acts  or  omissions  of  the  defendant  ?     Let  us  see. 

That  negligence  consisted  of  permitting  such  a  degree  of  darkness 
in  the  hall  opposite  the  door  which  opened  into  the  well  of  the  ele- 
vator that  it  was  difficult  to  see  whether  or  not  the  elevator  was 
there;  of  allowing  boys  to  visit  in,  ride  upon,  and  sometimes  to 
operate  the  elevator;  of  allowing  the  boy  who  opened  the  door  to 
the  well  to  ride  and  visit  in  the  elevator  about  a  dozen  times,  and 
to  endeavor  to  operate  it  at  least  once;  of  neglecting  to  provide  a 
lock  for  the  door  which  would  prevent  any  one  from  opening  it 
from  the  outside;  and  of  permitting  the  door  to  stand  open  from 
one  to  ten  inches.  The  burden  of  proof  was  upon  the  plaintiff  to 
establish  a  state  of  facts  which  would  naturally  lead  to  the  con- 
clusion that  her  entrance  and  fall  in  the  well  were  the  natural  and 
probable  consequences  of  these  acts  of  negligence  committed  by  the 
defendant.  If  she  failed  to  successfully  bear  this  burden,  she  was 
entitled  to  no  damages  from  the  Savings  &  Loan  Society.  Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  v.  Elliott,  55  Fed.  949,  5  C.  C.  A.  347,  20 
L.  R.  A.  582;  Union  Pac.  Ry.  Co.  v.  Callaghan,  56  Fed.  988,  993, 
6  C.  C.  A.  205,  210.  Where  is  the  evidence  to  sustain  such  a  conclu- 
sion? The  best  evidence  upon  such  an  issue  is  the  testimony  of  ex 
perience,  because  what  has  been  is  our  best  guide  to  what  will  be. 
The  challenged  acts  and  omissions  of  the  defendant  had  been  in 
operation  for  many  months.  If  they  had  produced  such  a  conse- 
quence as  the  fall  and  injury  of  the  plaintiff  in  the  past,  that  fact 
would  have  raised  a  strong  presumption  that  this  was  their  natural 
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tendency.  If  they  had  produced  no  such  result,  the  counter  presump- 
tion was  not  less  strong.  It  is  for  this  reason  that  courts  frequently 
speak  of  the  fact  that  no  such  injuries  as  those  upon  which  the  ac- 
tions under  their  consideration  are  based  have  occurred  before  as 
persuasive  evidence  that  the  disasters  could  not  have  been  foreseen 
or  reasonably  anticipated  as  the  probable  result  of  the  acts  upon 
which  the  suits  are  based.  Cleveland  v.  New  Jersey  Steamboat  Co., 
68  N.  Y.  306,  312.  There  is  no  evidence  in  this  case  that  any  such 
accident  or  injury  as  that  from  which  the  plaintiff  suffers  ever  fol- 
lowed the  defendant's  acts  of  negligence  before  the  plaintiff  fell  into 
the  well.  Not  only  this,  but  there  is  no  evidence  that  the  accident 
and  injury  to  the  plaintiff  resulted  from  these  acts  or  omissions,  but 
positive  and  convincing  testimony  that  they  were  produced  by  the 
wrongful  act  of  another. 

Another  class  of  evidence  sometimes  presented  in  cases  of  this 
nature  consists  of  the  testimony  of  witnesses  that  the  negligence  of 
the  defendant  which  forms  the  basis  of  the  action  has  at  times  placed 
them  in  imminent  danger  of  like  accidents,  from  which  they  have 
hardly  escaped  without  injury.  But  this  record  is  barren  of  evidence 
of  this  character.  Experts  sometimes  come  to  say  that  a  piece  of 
machinery  was  so  defective,  or  the  method  of  its  operation  of  so 
dangerous  a  character,  that  in  their  opinion  the  condition  or  the 
method  of  operation  naturally  tended  to  an  accident  or  injury  of 
the  nature  of  that  upon  which  the  action  on  trial  is  based.  But  no 
expert  gave  such  testimony  in  the  case  at  bar.  The  record  is  barren 
of  all  testimony  upon  the  subject,  except  proof  of  the  acts  and  omis- 
sions of  the  defendant  which  have  been  recited,  and  of  the  fact  that 
a  proximate  cause  of  the  accident  was  the  act  of  the  trespasser  who 
opened  the  door  and  extended  to  the  plaintiff  the  invitation  to  step 
into  the  darkness  and  to  fall,  which  she  accepted.  There  is  nothing 
in  the  evidence  to  the  effect  that  the  defendant's  acts  or  omissions 
ever  had  produced,  or  ever  would  in  the  natural  sequence  of  events 
have  produced,  any  such  injury  as  that  from  which  the  plaintiff  is 
suffering,  while  the  proof  is  plenary  that  it  was  the  act  of  the  stranger 
which  actually  caused  it. 

But  counsel  seek  to  escape  from  the  natural  effect  of  this  evi- 
dence by  the  contention  that  the  voluntary  act  of  the  strange  boy 
in  opening  the  door  of  the  well  when  the  elevator  was  at  an  upper 
floor  could  and  should  have  been  foreseen  and  anticipated  as  the 
probable  result  of  the  unlocked  door,  of  the  visits  of  the  boy  upon 
the  elevator,  and  of  his  previous  attempt  to  operate  it.  This  argu- 
ment loses  sight  of  the  fact  that  the  wrongful  act  of  this  trespasser 
was  not  committed  in  operating,  or  in  attempting  to  operate,  the 
elevator,  in  riding  or  visiting  upon  it,  or  in  the  doing  of  any  act 
which  he  had  ever  done  before.  He  had  never  opened  the  door  into 
the  empty  well  and  invited  a  patron  of  the  elevator  to  step  into  it 
before  this  accident  occurred.  How  could  any  one  reasonably  an- 
ticipate that  he  would  be  guilty  of  such  an  act?  The  facts  that  he 
had  visited  upon  the  elevator  and  had  attempted  to  operate  it  with 
the  permission  of  the  employe  in  charge  of  it  gave  no  warning  of 
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any  such  purpose  on  his  part  or  of  the  probability  of  any  such  act. 
Mr.  Justice  Holmes  in  delivering  the  opinion  of  the  Supreme  Court 
of  Massachusetts  in  Burt  v.  Advertiser  Newspaper  Co.,  154  Mass. 
238,  247,  28  N.  E.  1,  6,  13  L.  R.  A.  47,  said: 

"Wrongful  acts  of  independent  third  persons,  not  actually  intended  by  the 
defendant,  are  not  regarded  by  the  law  as  natural  consequences  of  his  wrong, 
and  he  is  not  bound  to  anticipate  the  general  probability  of  such  acts,  any 
more  than  a  particular  act  by  this  or  that  individual." 

The  act  of  the  strange  boy  was  a  violation  of  the  law.  It  was  a 
trespass  upon  the  property  and  upon  the  rights  of  the  defendant. 
The  defendant  could  not  foresee  or  reasonably  anticipate,  and  it  was 
not  required  to  anticipate  or  to  provide  for,  violations  of  the  law  and 
trespasses  upon  its  property  by  its  fellow  citizens.  The  legal  pre- 
sumption was  that  this  boy  and  all  boys  and  men  would  obey  the  law, 
would  refrain  from  committing  trespasses  upon  the  defendant's  rights 
or  property,  and  would  discharge  their  moral  and  social  duties.  The 
defendant  had  the  right  to  indulge  in  this  presumption,  and  to  calcu- 
late the  natural  and  probable  result  of  its  acts  and  omissions  upon 
this  supposition.  Indeed,  it  could  reckon  upon  no  other;  for  it  is 
alike  impracticable  and  impossible  to  predicate  and  administer  the 
rights  and  remedies  of  men  upon  the  theory  that  their  associates  and 
fellows  will  either  violate  the  laws  or  disregard  their  duties.  Little 
Rock  &  M.  R.  Co.  v.  Barry,  84  Fed.  944,  950,  28  C.  C.  A.  644,  650, 
43  L.  R.  A.  349.  The  mischievous  act  of  the  strange  boy  which 
caused  the  plaintiff's  hurt  could  not  have  been  foreseen  nor  reason- 
ably anticipated  as  the  probable  result  of  the  defendant's  acts  of  neg- 
ligence, because  it  was  a  violation  of  law  and  of  duty,  and  because 
there  was  nothing  in  previous  experience,  observation,  or  informa- 
tion to  lead  to  such  an  anticipation.  This  concludes  the  discussion 
of  the  facts  relative  to  the  relations  and  situation  of  the  parties  as 
disclosed  by  the  record,  in  view  of  the  arguments  of  the  counsel 
for  the  plaintiff. 

It  is  now  no  longer  difficult  to  determine  whether  or  not  the  acts 
of  the  defendant  were  the  proximate  cause  of  the  injury  to  the 
plaintiff.    Wharton  says : 

"Supposing  that,  had  it  not  been  for  the  intervention  of  a  responsible  third 
party,  the  defendant's  negligence  would  have  produced  no  damage  to  the 
plaintiff,  is  the  defendant  liable  to  the  plaintiff?  This  question  must  be  an- 
swered in  the  negative,  for  the  general  reason  that  causal  connection  between 
negligence  and  damage  is  broken  by  the  interposition  of  responsible  human 
action.  I  am  negligent  on  a  particular  subject-matter  as  to  which  I  am  not 
contractually  bound.  Another  person,  moving  independently,  comes  in,  and 
either  negligently  or  maliciously  so  acts  as  to  make  my  negligence  injurious 
to  a  third  person.  If  so,  the  person  so  intervening  acts  as  a  nonconductor, 
and  insulates  my  negligence,  so  that  I  cannot  be  sued  for  the  mischief  which 
the  person  so  intervening  directly  produces.  He  is  the  one  who  is  liable  to 
the  person  injured."    Whart  Neg.  §  134. 

Bishop  on  Noncontract  Law,  §  42,  says: 

'If,  after  the  cause  in  question  has  been  in  operation,  some  independent 
force  comes  in  and  produces  an  injury,  not  its  natural  or  probable  effect,  the 
author  of  the  cause  is  not  responsible." 
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Judge  Cooley  and  the  Supreme  Court  of  North  Carolina  say  in 
his  words: 

"If  the  original  wrong  only  becomes  Injurious  In  consequence  of  the  Inter- 
vention of  some  distinct  wrongful  act  or  omission  by  another,  the  injury  shall 
be  imputed  to  the  last  wrong  as  the  proximate  cause,  and  not  to  that  which 
was  more  remote."  Clark  v.  Wilmington,  etc.,  B.  Co.,  109  N.  O.  430,  449,  14 
S.  E.  48,  47,  14  L.  B.  A.  749. 

The  Supreme  Court  declares: 

"The  question  always  is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury,  a  continuous  operation?  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  together  as  to  make  a 
natural  whole,  or  was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injury?"  Railway  Company  v.  Kellogg,  94  U.  8. 
469,  475,  24  L.  Ed.  256. 

And  again: 

"The  proximate  cause  Is  the  efficient  cause,  the  one  that  necessarily  sets 
the  other  causes  In  operation.  The  causes  that  are  merely  incidental,  or  in- 
struments of  a  superior  or  controlling  agency,  are  not  the  proximate  causes 
and  the  responsible  ones."  Insurance  Company  v.  Boon,  95  U.  8.  117,  130,  24 
L.  Ed.  395. 

The  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  holds  that : 

"The  remote  cause  Is  that  cause  which  some  independent  force  merely  took 
advantage  of  to  accomplish  something  not  the  probable  or  natural  effect 
thereof.  *  *  *  The  causal  connection  between  the  negligence  and  the 
hurt  is  interrupted  by  the  interposition  of  an  independent  human  agency; 
and,  as  Mr.  Wharton  expresses  the  thought,  the  intervener  acts  as  a  non- 
conductor, and  insulates  the  negligence.'  The  test  is:  Was  the  intervening 
efficient  cause  a  new  and  independent  force,  acting  in  and  of  Itself  in  causing 
the  injury  and  superseding  the  original  wrong  complained  of ,  so  as  to  make 
it  remote  in  the  chain  of  causation,  although  it  may  have  remotely  con- 
tributed to  the  injury  as  an  occasion  or  condition?"  Goodlander  MiU  Co.  v. 
Standard  Oil  Go.,  63  Fed.  400,  405,  11  O.  G.  A.  253,  258,  459,  27  L.  R.  A.  583. 

And  this  court  has  said: 

"An  injury  that  could  not  have  been  foreseen  or  reasonably  anticipated  as 
the  probable  result  of  the  negligence  is  not  actionable,  nor  is  an  Injury  that 
is  not  the  natural  consequence  of  the  negligence  complained  of,  and  that 
would  not  have  resulted  from  it,  but  for  the  interposition  of  some  new  inde- 
pendent cause  that  could  not  have  been  anticipated"  Chicago,  St  P.,  M.  & 
O.  Ry.  Co.  v.  Elliott,  55  Fed.  949,  951,  952,  5  C.  C.  A.  347,  349. 

Try  this  case  by  any  of  these  tests,  and  the  result  is  the  same. 
The  independent  voluntary  act  of  the  strange  boy  who  opened  the 
door  of  the  elevator  and  invited  the  plaintiff  to  enter  the  well  was 
incapable  of  anticipation.  No  one  could  have  foreseen  it  as  the 
probable  consequence  of  the  acts  or  omissions  of  the  defendant.  It 
broke  the  chain  of  causation  between  the  prior  negligence  of  the 
defendant  and  the  injury  of  the  plaintiff,  insulated  the  defendants 
acts  and  omissions  from  the  plaintiff's  hurt,  and  imposed  upon  the 
boy  who  willed  and  committed  the  act  which  produced  the  injury  the 
sole  liability  for  the  damages  which  resulted  from  it.  The  acts  and 
omissions  of  the  defendant  were  too  remote  to  legally  contribute  to 
the  injury  or  to  impose  liability  for  it.  They  were  not  a  proximate 
cause  of  the  accident,  and  the  mischievous  and  wrongful  act  of  the 
strange  boy  was  the  sole  moving  efficient  proximate  cause  that  pro- 


Digitized  by  LiOOQ  IC 


OOLB  V.  GERMAN   SAVINGS  A  LOAN  SOO.  601 

duced  it.  Railroad  Co.  v.  Barry,  84  Fed.  944,  950,  28  C.  C.  A.  644, 
650,  43  L.  R.  A.  349;  Railroad  Co.  v.  Elliott/55  Fed.  949,  952,  5  C. 
C.  A.  347,  350;  Finalyson  v.  Milling  Co.,  67  Fed.  507,  512,  14  C.  C. 
A.  492,  496;  Railway  Co.  v.  Bennett,  69  Fed.  525,  16  C.  C.  A.  300; 
Railway  Co.  v.  Callaghan,  56  Fed.  988,  993,  6  C.  C.  A.  205,  210; 
Railway  Co.  v.  Moseley,  57  Fed.  921,  926,  6  C.  C.  A.  641,  646;  In- 
surance Co.  v.  Melick,  65  Fed.  178,  184,  12  C.  C.  A.  544,  550,  27 
L.  R.  A.  629;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  400, 
11  C.  C.  A.  253 ;  Laidlaw  v.  Sage,  158  N.  Y.  73,  98-102,  52  N.  E.  679, 
44  L.  R.  A.  216;  Trewatha  v.  Milling  Co.,  96  Cal.  494,  500,  28  Pac. 
571,  31  Pac.  561 ;  Ayers  v.  Rochester  Ry.  Co.,  156  N.  Y.  104,  108,  50 
N.  E.  960;  Doherty  v.  Waltham,  4  Gray,  596;  Parker  v.  Cohoes,  10 
Hun,  531. 

Our  conclusion  has  not  been  reached  without  a  careful  perusal 
of  the  opinions  of  the  courts  in  the  cases  cited  by  counsel  for  the 
plaintiff  in  error,  especially  those  in  Colorado  Mortgage  &  Invest- 
ment Co.  v.  Rees  (Colo.  Sup.)  42  Pac.  42;  Tousey  v.  Roberts,  114 
N.  Y.  312,  21  N.  E.  399,  11  Am.  St.  Rep.  655;  and  Lane  v.  Atlantic 
Works,  in  Mass.  136.  These  opinions  have  been  read  with  the  de- 
ference and  consideration  to  which  the  judgments  of  learned  and 
conscientious  jurists  are  always  entitled,  but  they  are  not  controlling 
authority  in  a  federal  court;  and  the  views  which  have  already  been 
expressed  in  this  opinion,  the  reasons  which  have  been  given  for 
them,  and  the  authorities  which  have  been  cited  in  support  of  them 
commend  themselves  more  forcibly  and  persuasively  to  our  minds 
than  the  opinions  and  reasoning  in  the  cases  upon  which  the  counsel 
for  the  plaintiff  rely.  Jurisdiction  over  controversies  between  citi- 
zens of  different  states  was  conferred  upon  the  national  courts  for 
the  avowed  purpose  of  securing  to  the  litigants  in  such  cases  the 
benefit  of  the  independent  opinions  of  the  judges  of  those  courts.  It 
is  the  right  of  these  litigants  to  the  independent  and  conscientious 
judgment  of  the  judges  of  the  national  courts  to  whom  they  present 
their  controversies  upon  the  merits  of  the  issues  they  raise,  and  a 
complete  and  careful  discharge  of  the  duties  imposed  upon  them  re- 
quires of  the  members  of  the  federal  judiciary  that  they  shall  care- 
fully form  and  express  their  independent  judgments  upon  the  ques- 
tions presented  by  such  controversies.  In  the  case  at  bar  this  duty 
has  been  discharged,  not  without  some  study,  deliberation,  and  care, 
and  the  conclusion  of  this  court  is  that  the  record  before  it  conclu- 
sively shows  that  the  act  of  the  strange  boy  who  opened  the  door  of 
the  well  of  the  elevator  was  the  sole  proximate  cause  of  the  plaintiff's 
injury. 

Counsel  earnestly  invoke  the  rule  announced  in  Railway  Co.  v. 
Kellogg,  94  U.  S.  469,  474,  476,  24  L.  Ed.  256,  which  was  followed  by 
this  court  in  Railway  Co.  v.  Callaghan,  6  C.  C.  A.  205,  208,  56  Fed. 
988,  991,  and  Insurance  Co.  v.  Melick,  65  Fed.  178,  180,  12  C.  C.  A. 
544,  546,  27  L.  R.  A.  629,  that  the  question,  what  is  the  proximate 
cause  of  an  injury?  is  ordinarily  a  question  for  the  jury,  and  they 
strenuously  maintain  that  the  Circuit  Court  erred  because  it  refused 
to  submit  the  question  which  has  been  considered  to  the  jury  upon  the 
trial  below.     There  is,  however,  always  a  preliminary  question  for  the 
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judge  at  the  close  of  the  evidence  before  a  case  can  be  submitted  to 
the  jury,  and  that  question  is,  not  whether  or  not  there  is  any  evidence, 
but  whether  or  not  there  is  any  substantial  evidence  upon  which  a 
jury  can  properly  render  a  verdict  in  favor  of  the  party  who  produced 
it.  Brady  v.  Chicago  &  G.  W.  Ry.  Co.,  114  Fed.  100,  105,  52  C.  C. 
A.  48,  52,  53,  57  L.  R.  A.  712;  Railway  Co.  v.  Belliwith,  83  Fed. 
437,  441,  28  C.  C.  A.  358,  362;  Association  v.  Wilson,  100  Fed.  368, 
370,  40  C.  C.  A.  411,  413;  Commissioners  v.  Clark,  94  U.  S.  278,  284, 
24  L.  Ed.  59;  North  Pennsylvania  R.  Co.  v.  Commercial  Nat.  Bank, 
123  U.  S.  727,  733,  8  Sup.  Ct.  266,  31  L.  Ed.  287;  Railway  Co.  v. 
Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213;  Laclede 
Fire  Brick  Mfg.  Co.  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co., 
60  Fed.  351,  354,  9  C.  C.  A.  1,  4;  Gowen  v.  Harley,  56  Fed.  973,  6 
C.  C.  A.  190;  Motey  v.  Granite  Co.,  74  Fed.  155,  157,  20  C.  C.  A,  366, 
368. 

The  burden  of  proof  is  upon  the  plaintiff  in  an  action  for  personal 
injury  to  establish  the  fact  that  the  acts  of  negligence  of  which  he 
complains  were  the  proximate  cause  of  the  injury  suffered,  and  if, 
at  the  close  of  the  testimony  in  a  trial  for  personal  injury,  there  is 
no  substantial  evidence  upon  which  a  jury  can  properly  find  that 
the  negligence  charged  was  the  proximate  cause  of  the  hurt  sus- 
tained, it  is  the  duty  of  the  court,  as  it  is  in  a  like  condition  of  the 
evidence  in  the  trial  of  every  other  issue  of  fact,  to  instruct  the  jun- 
to return  a  verdict  for  the  defendant.  Railroad  Co.  v.  Elliott,  55  Fed. 
949,  954,  5  C.  C.  A.  347,  352 ;  Railroad  Co.  v.  Reeves,  10  Wall.  176, 
19  L.  Ed.  909;  Scheffer  v.  Railroad  Co.,  105  U.  S.  249,  252,  26  L.  Ed. 
1070;  Jenks  v.  Inhabitants  of  Wilbraham,  11  Gray,  142;  Durham  v. 
Musselman,  2  Blackf.  96,  18  Am.  Dec.  133;  Morrison  v.  Davis,  20 
Pa.  171,  57  Am.  Dec.  695;  Denny  v.  Railroad  Co.,  13  Gray,  481,  74 
Am.  Dec.  64s ;  Dubuque  Wood  &  Coal  Ass'n  v.  County  of  "Dubuque, 
30  Iowa,  170;  Hoag  v.  Railroad  Co.,  85  Pa.  293,  298,  299,  27  Am. 
ReP-  653;  West  Mahanoy  Tp.  v.  Watson,  112  Pa.  574,  3  Atl.  866; 
Read  v.  Nichols,  118  N.  Y.  224,  23  N.  E.  468,  7  L.  R.  A.  130;  Rail- 
way Co.  v.  Mutch  (Ala.)  11  South.  894,  21  L.  R.  A.  316,  38  Am.  St. 
Rep.  179.  This  opinion  has  lamentably  failed  to  accomplish  its  chief 
end  if  it  has  not  clearly  shown  that  this  was  the  condition  of  the  evi- 
dence in  the  case  in  hand  at  the  close  of  the  trial.  The  Circuit 
Court,  therefore,  committed  no  error  when  it  refused  to  submit  to  the 
jury  a  question  which,  under  the  evidence  before  it,  could  not  be  law- 
fully answered  in  favor  of  the  plaintiff. 

We  turn  to  the  rulings  upon  the  admission  and  rejection  of  evi- 
dence which  are  specified  as  error.  A  witness  had  testified  that  he 
frequently  used  the  elevator,  and  that  the  name  of  the  boy  who  was 
operating  it  for  the  defendant  at  the  time  of  the  accident' was  Jack- 
son.    He  was  then  asked  this  question : 

"Now,  can  you  teU  the  jury  what  his  habits  were  In  running  the  elevator? 
Confine  yourself  to  this  door  and  elevator  at  the  ground  floor." 

The  defendant  objected  to  this  question  "as  immaterial  and  not  con- 
nected with  this  transaction,"  and  counsel  for  the  plaintiff  stated  that 
they  proposed  to  connect  it  with  the  transaction  by  showing  that  the 
habit  of  the  boy  was  to  leave  the  elevator  standing  at  the  ground  floor 
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upon  a  block  of  wood,  to  go  to  the  front  of  the  building,  to  stand 
there,  to  follow  or  precede  patrons  into  the  elevator,  to  take  them  up 
therein  and  to  leave  the  door  of  the  shaft  unlatched  and  open,  so  that 
any  one  could  by  touching  it  open  it  wide.  The  court  sustained  the 
objection,  and  complaint  is  made  of  this  ruling.  But  the  boy  who 
operated  the  elevator  did  not  open  the  door  or  invite  the  plaintiff  to 
her  injury.  He  did  not  leave  the  elevator  supported  by  a  block,  go 
to  the  front  of  the  building,  leave  the  door  open  while  he  was  there, 
precede  the  plaintiff  into  the  elevator,  or  do  any  other  act  at  the 
time  she  was  injured  to  lead  her  into  her  trouble.  If  he  had  been  in 
the  habit  of  performing  the  acts  which  counsel  for  plaintiff  offered  to 
prove,  her  injury  was  not  caused  by  any  of  them.  Those  acts  were 
committed  and  those  habits  operated  at  other  times,  and  not  at  the 
time  of  the  accident.  They  had  no  perceptible  connection  or  rela- 
tion to  the  mischievous  act  of  the  strange  boy,  who  produced  the  dis- 
aster, and  there  was  no  error  in  excluding  the  proof  of  them  from 
the  evidence  in  this  case. 

For  the  same  reason  the  court  properly  refused  to  permit  the  same 
witness  to  answer  this  question : 

"Have  you  gone  Into  the  elevator  from  the  ground  floor  and  from  this  hall 
when  the  light  in  the  elevator  was  not  burning?" 

It  was  not  material,  so  far  as  this  record  discloses,  whether  this  wit- 
ness went  into  or  stayed  out  of  the  elevator  when  the  light  was  not 
burning.  Neither  he  nor  the  elevator  nor  the  light  nor  the  dark- 
ness in  the  elevator  had  any  perceptible  relation,  causally  or  other- 
wise, to  the  accident  and  the  injury  in  suit,  and  no  sound  reason  oc- 
curs to  us  for  the  introduction  in  evidence  of  the  answer  to  this  ques- 
tion. 

Another  witness  was  asked  whether  or  not  he  could  state  to  the 
jury  whether  the  door  was  kept  open  or  closed  about  the  time  of 
the  accident.  He  answered,  "No."  An  objection  was  then  made 
to  this  question,  which  was  sustained,  and  this  ruling  is  challenged. 
But,  if  the  ruling  was  erroneous,  it  did  not  constitute  reversible  error, 
because  it  conclusively  appears  that  it  did  not  prejudice  and  could 
not  have  prejudiced  the  cause  of  the  plaintiff,  and  error  without 
prejudice  is  no  ground  for  reversal.  The  witness  answered  that  he 
could  not  tell  whether  the  door  was  kept  open  or  closed.  The  rul- 
ing which  sustained  the  subsequent  objection  to  this  question  merely 
withdrew  this  answer  from  the  jury.  The  record  shows  what  the 
answer  would  have  been.  The  plaintiff  did  not  offer  to  prove  that 
the  witness  could  or  would  tell  whether  the  door  was  open  or  closed, 
and  the  presumption  is  conclusive  that,  if  the  objection  had  been 
overruled,  his  only  testimony  would  have  been  that  he  did  not  know 
and  could  not  state  whether  the  door  was  closed  or  open.  It  is  ob- 
vious that  this  evidence  could  have  been  of  no  advantage  to  the  plain- 
tiff, and  hence  its  rejection  was  not  fatal  to  the  judgment.  There  was 
no  reversible  error  in  the  trial  of  this  case  and  the  judgment  below 
must  be  affirmed. 

It  is  so  ordered. 


Digitized  by  VjOOQ  IC 


604  59  C.  C.  A.  REPORTS. 

(124  Fed.  188.) 

AMERIOAN  SUGAR  REFINING  CO.  v.  RICKINSON  SONS  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  181. 

1.  Shipping — Damage  to  Sugar  Cargo — Fault  in  Management  of  Ship. 

Sugar  cargo  stored  in  a  hold  was  damaged  during  the  voyage  by  sea- 
water,  which  entered  from  a  water  ballast  tank  through  a  manhole. 
The  ship's  carpenter,  who  made  the  manhole  joint  some  three  weeks 
before  the  vessel  was  loaded,  testified  without  contradiction  that  he  made 
a  good  tight  joint  and  that  it  was  tested  several  times  before  sailing  by 
the  filling  of  the  tank,  and  did  not  leak.  The  top  of  the  tank  was  some 
17  feet  below  the  water  line,  and  it  was  shown  that  shortly  after  sailing 
the  sea  cock  was  opened  for  the  purpose  of  filling  the  tank,  and  negli- 
gently left  open  for  7%  hours,  although  2  hours  was  sufficient  to  fill  the 
tank,  by  reason  of  which  the  tank  was  subjected  to  great  pressure.  As 
to  whether  or  not  such  pressure  was  sufficient  to  cause  the  packing  to 
blow  out  of  the  manhole  joint  if  properly  constructed  there  was  a  conflict 
of  testimony.  Held,  that  it  was  not  incumbent  on  the  owners  to  test 
such  joint  by  a  pressure  greater  than  it  would  be  subjected  to  under  con- 
ditions of  good  navigation,  and  that  the  evidence  was  not  sufficient  to 
show  that  the  ship  was  unseaworthy  at  the  beginning  of  the  voyage,  but 
rather  showed  that  the  leakage  was  caused  by  leaving  the  sea  valve 
open,  which  was  a  fault  in  the  management  of  the  ship,  for  the  conse- 
quence of  which  the  owners  were  exempted  from  liability  by  section 
3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  445  [U.  a  Comp. 
St.  1901,  p.  2946]). 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.     Libel  in  personam. 
For  opinion  below,  see  120  Fed.  591. 

Appeal  from  a  decree  of  the  District  Court  for  the  Southern  District  of 
New  York,  entered  February  20,  1903,  for  $3,713.55,  in  favor  of  the  libelant 
for  damages  to  cargo  of  sugar  laden  on  the  respondent's  steamer  Albion, 
in  August,  1900.  The  libelant  alleges  that  the  damage  was  occasioned  by 
the  failure  of  the  respondent  to  use  due  diligence  to  make  the  vessel  sea- 
worthy before  sailing.  The  essential  facts  are  fully  stated  in  the  opinion  of 
the  court  below. 

The  testimony  of  respondent  was  taken  at  Newcastle-on-Tyne,  the  parties 
being  represented  by  members  of  the  English  bar  who  seem  to  have  been 
unfamiliar  with  the  provisions  of  the  Harter  act.  The  consequence  is  that 
the  record  is  vague  and  indeterminate.  Much  testimony  which  seemingly 
could  have  been  adduced  has  been  omitted,  and  other  testimony  has  been 
returned  which  has  little  relevancy  to  the  points  in  controversy. 

The  damage  was  occasioned  by  seawater  admitted  through  the  manhole 
door  of  ballast  tank  No.  4,  which  was  directly  under  hold  No.  3,  where  the 
sugar  was  stowed.  The  ship's  carpenter,  who  made  tbe  manhole  joint, 
which  gave  way  and  caused  the  damage,  testified  that  he  made  a  good,  tight 
joint  at  Java  three  weeks  before  loading  and  sailing  and  within  that  time  it 
was  tested  on  several  occasions  by  filling  the  tank.  He  says:  "The  condi- 
tion of  the  manhole  door  before  the  cargo  was  loaded  at  Java  was  good  and 
the  joints  were  perfectly  tight  I  made  it  myself.  *  *  *  It  was  after 
we  reached  Soerabaya  that  I  made  this  manhole  joint.  Whilst  we  were 
lying  there  the  ship  was  being  painted  and  the  after  ballast  tanks  run  in 
and  pumped  out  and  the  fore  tanks  similarly  vice  versa  for  tipping  the  ship 
to  paint.  During  the  whole  of  that  time  there  was  no  leakage  from  that 
manhole  door.  *  *  *  At  the  time  when  the  cargo  was  loaded  the  vessel 
was  a  little  by  the  head  and  had  a  list  to  port.  I  know  that  something  was 
done  to  correct  the  trim  by  filling  No.  3  and  No.  4  tanks." 
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Tank  No.  4  was  filled  with  seawater  after  the  voyage  was  begun.  Through 
the  negligence  of  the  engineers  the  valve  was  left  open  from  about  8  o'clock 
in  the  morning  until  about  3:30  in  the  afternoon.  Two  hours  were  sufficient 
to  fill  the  tank.  During  several  hours  after  the  tank  was*  filled  the  manhole 
joint  was,  therefore,  subjected  to  the  pressure  of  the  sea.  In  speaking  of  this 
the  carpenter  says:  "If  the  sea  cocks  were  not  closed  when  the  tank  was 
closed  the  result  would  be  a  great  strain  on  the  top  of  the  tank,  which 
would  very  likely  cause  the  manhole  packing  to  give  out.  By  a  great  strain 
I  mean  hydraulic  pressure  from  the  sea  bearing  on  the  top  of  the  tank." 

In  his  opinion  no  other  cause  except  this  pressure  can  be  assigned  for  the 
subsequent  blowing  out  of  the  packing  of  the  manhole  joint. 

The  manhole  door  "is  held  in  position  by  dogs  on  the  top  side  of  the  tank 
and  bolts  through  the  dog  and  through  the  door  and  nuts  on  the  upper  end 
of  the  bolts,  and  where  the  flange  or  edge  of  the  manhole  door  bears  upon 
the  tank  top,  it  is  packed  by  white  lead  and  spun  yarn."  There  is  some 
testimony  that  this  work  belongs  to  the  engineer's  department,  and  should 
have  been  undertaken  by  one  of  the  engineers,  but  it  is  by  no  means  satis- 
factory, the  custom  differing  on  different  ships.  The  making  of  the  joint 
was  not  a  matter  of  much  difficulty  and  was  entirely  within  the  capacity 
of  the  carpenter  or  any  mechanic  of  ordinary  intelligence. 

The  chief  engineer  and  third  engineer  of  the  Albion  were  also  examined. 
They  knew  nothing  regarding  the  joint  made  by  the  carpenter.  They  testified 
that  after  leaving  Java  the  tank  was  run  up  and  the  sea  cocks  were  open 
until  3:30  p.  m.;  that  the  manhole  door  must  have  had  the  full  pressure  of 
the  sea  for  several  hours,  and  that  this  pressure,  "which  must  be  enormous," 
would  account  for  the  leaking  of  even  a  good  joint.  The  third  engineer  says: 
"I  agree  with  the  carpenter  that  it  must  have  been  a  tremendous  pressure 
of  the  sea  outside  that  burst  the  packing.  The  joint  must  have  given  way  by 
the  great  pressure."  The  chief  engineer  testifies  that  "the  excessive  pressure 
on  the  tank  by  leaving  the  sea  cock  open  after  the  tank  was  full  was  bound 
to  start  the  manhole.  *  *  *  I  admit  that  the  fault  here  was  the  sea 
cock  not  being  closed,  thus  causing  excessive  pressure  on  the  manhole  of  the 
tank.  *  *  *  I  adopt  the  position  that  this  water  in  the  hold  and  damage 
to  the  cargo  resulted  from  the  want  of  attention  of  the  officers  of  the  ship." 
He  also  testifies:  "At  Java  we  ran  up  the  tanks  several  times,  but  not 
knowing  when  the  manhole  door  was  made,  it  is  difficult  for  me  to  say  when 
it  would  burst.  It  is  perfectly  clear  that  it  did  not  burst  in  Java  but  in 
leaving.  It  is  perfectly  clear  that  it  did  not  burst  when  the  ship  took  in 
cargo  or  we  would  have  seen  it." 

The  only  oral  evidence  offered  by  libelant  was  the  testimony  of  two  ex- 
perts who  say,  in  substance,  that  if  the  manhole  joint  had  been  properly 
packed  no  amount  of  pressure  by  leaving  the  sea  cock  open  could  have  blown 
out  the  joint.  Conceding  that  it  is  improper  to  leave  the  pressure  of  the  sea 
on  the  top  of  a  tank  for  several  hours  after  a  ballast  tank  is  filled,  it  is  their 
opinion  that  this  wouid  produce  no  effect  upon  a  manhole  joint  if  it  were 
perfect,  and  the  fact  that  the  packing  blows  out  warrants  the  inference  that 
the  joint  is  unsound. 

J.  Parker  Kirlin  and  James  T.  Kilbreth,  for  appellant. 
Charles  C.  Burlingham,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge  (after  stating  the  facts  as  above).  In  the 
case  of  International  Nav.  Co.  v.  Farr  &  Bailey  Co.,  181  U.  S.  218,  21 
Sup.  Ct.  591,  45  L.  Ed.  830,  the  Supreme  Court,  at  page  226,  181  U. 
S-,  page  594,  21  Sup.  Ct.,  45  L.  Ed.  830,  say: 

"Even  if  the  loss  occur  through  fault  or  error  in  management,  the  exemp- 
tion cannot  be  availed  of  unless  the  vessel  was  seaworthy  when  she  saUed, 
or  due  diligence  to  make  her  so  had  been  exercised." 
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The  questions  to  be  determined,  therefore,  are,  first,  was  the  ship 
seaworthy  at  the  commencement  of  the  voyage,  and,  second,  if  not 
seaworthy  did  her  owners  exercise  due  diligence  to  make  her  so  ? 

It  is  unnecessary  to  discuss  the  negligence  of  the  engineers  in  leav- 
ing the  sea  cock  open,  for  the  reason  that  this  fault  is  undisputed  in 
the  testimony  and  is  practically  conceded  by  the  libelant.  In  the  brief 
it  is  stated: 

"If  it  is  admitted  that  it  was  a  fault  in  management  to  allow  the  sea  cock 
to  remain  open  for  five  hours  longer  than  usual,  this  error  will  not  exonerate 
the  shipowner,  for  he  has  failed  to  furnish  a  seaworthy  ship." 

That  the  careless  filling  of  the  tank  was  a  fault  in  the  management 
of  the  vessel  is  manifest.  The  Glenochil  (1896)  Prob.  Div.  10,  8  Asp. 
N.  S.  218.  For  such  faults  the  owner,  if  he  has  exercised  due  dili- 
gence to  make  the  vessel  seaworthy,  is  not  responsible,  under  the  third 
section  of  the  Harter  act. 

The  witnesses  for  the  respondent  agree  that  the  pressure  produced 
by  the  open  sea  cock  was  sufficient  to  blow  out  the  packing  no  matter 
how  carefully  made.  The  libelant's  experts  deny  this,  but  admit  that 
it  would  produce  some  additional  pressure  upon  the  top  of  the  tank. 
One  of  them  testified  as  follows : 

"The  pressure  that  could  come  from  the  sea  would  only  be  due  to  the 
ordinary  floating  of  the  ship,  and  that  pressure  is  within  the  ordinary  condi- 
tions for  which  a  ship  is  constructed,  and  for  which  the  tanks  are  con- 
structed." 

No  tests  were  made  and  no  data  appears  in  the  record  from  which 
the  amount  of  pressure  can  be  estimated.  In  such  circumstances  the 
court  must  proceed  upon  the  proof  as  made  by  the  parties.  We  are 
not  permitted  to  enter  the  domain  of  science  and  attempt  an  applica- 
tion of  the  principles  of  hydrostatics  to  the  facts  in  hand  even  if  com- 
petent to  do  so.  We  may,  however,  consider  some  propositions  which 
appear  to  be  elementary. 

The  top  of  the  tank  was  about  17  feet  below  the  level  of  the  sea,  and 
it  is  evident  that  if  the  manhole  door  and  the  sea  cock  had  both  been 
left  open  the  water  in  the  water-tight  hold  would  in  time  have  risen 
to  the  level  outside.  With  the  manhole  door  closed  the  pressure  pro- 
duced by  this  tendency  of  water  to  rise  to  its  own  level  was  resisted 
by  the  top  of  the  tank,  the  door  being  a  part  thereof.  The  degree  of 
force  thus  exerted  is  not  shown,  but  it  must  have  been  considerable 
and  it  was  a  force  that  the  door  was  not  intended  to  resist. 

Assuming  that  the  cock  had  been  closed  when  the  water  had  risen 
to  a  point  an  inch  from  the  top  of  the  tank,  it  is  apparent  that,  when 
the  ship  was  on  an  even  keel,  no  strain  whatever  would  have  been 
brought  upon  the  joint.  The  rolling  and  pitching  of  the  ship  would 
have  produced  pressure  in  all  respects  similar  to  that  which  the  joint 
successfully  withstood  when  the  ship  was  being  painted  at  Java. 

The  contention  seems  to  be  well  founded  that  the  pressure  last  de- 
scribed might  cause  an  imperfect  joint  to  leak  so  that  the  water  would 
percolate  through  the  packing,  but  that  it  would  not  cause  the  entire 
packing  to  "blow  out"  as  was  the  case  with  the  joint  in  question. 
Such  a  result,  it  is  argued,  could  only  result  from  a  much  greater 
pressure  than  is  produced  by  the  normal  conditions  of  navigation. 
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One  of  the  libelant's  experts  says : 

"If  the  joint  is  effectively  and  properly  made  I  do  not  think  that  any 
pressure  coming  on  it  would  start  the  joint  on  a  construction  such  as  indi- 
cated by  the  description.  The  greater  the  pressure  the  tighter  the  joint  will 
be." 

It  would  seem  that  this  opinion  leaves  out  of  view  the  fact  that  the 
pressure  upon  the  joint  was  equal  in  all  directions.  The  lateral  pres- 
sure upon  the  packing  was  as  great  as  the  vertical  pressure  upon  the 
steel  door  itself.  But,  in  any  view,  we  are  unable  to  accept  the  accu- 
racy of  the  statement ;  it  seems  clear  that  sufficient  pressure  might  be 
and,  in  fact,  was  brought  against  the  packing  to  cause  it  to  burst. 

We  have,  then,  a  confessed  act  of  negligence  on  the  part  of  the 
engineers,  sufficient  to  account  for  the  damage  to  libelant's  cargo. 
All  the  witnesses  who  were  present  at  the  time,  and  are  familiar  with 
the  facts,  unite  in  saying  that  it  was  this  fault  which  caused  the  leak- 
age and  that  no  ordinary  joint  could  have  withstood  the  pressure  thus 
occasioned.  The  great  weight  of  testimony  is  with  the  respondent 
upon  this  branch  of  the  case,  and  the  discussion  might  safely  end  at 
this  point  were  it  not  for  the  libelant's  contention  that  the  joint  was 
unseaworthy  and  that  this  condition  contributed,  in  connection  with 
the  fault  of  management,  to  produce  the  damage. 

Did  the  owners  exercise  due  diligence  to  make  the  Albion  sea- 
worthy when  she  sailed?  Was  the  joint  properly  packed?  The  car- 
penter who  packed  it  appears  to  be  an  intelligent  and  competent 
person  and  he  testified  that  it  was  tight,  strong  and  perfect  in  every 
particular.  No  one  else  saw  it  and  his  testimony  is  wholly  uncontra- 
dicted. After  the  joint  was  made  it  was  tested  by  filling  the  tank  and 
tipping  the  ship  in  various  positions.  The  test  showed  no  defect. 
This  testimony  is  also  uncontradicted. 

The  District  Judge  criticises  this  test  for  the  reason  that  it  does  not 
satisfactorily  show  that  the  tank  had  been  subjected  to  the  amount 
of  pressure  which  afterwards  caused  the  leak.  This  seems  to  us 
hardly  a  fair  criterion.  The  pressure  which  afterwards  caused  the 
leak  was  an  abnormal  and  extraordinary  pressure  and  one  which  the 
owners  could  not  foresee  and  were  not  bound  to  guard  against.  If 
the  manhole  door  were  made  in  the  usual  way  and  withstood  the  ordi- 
nary tests  it  should  be  sufficient.  The  owners  were  not  called  upon 
to  apply  a  strain  to  which,  in  a  well-managed  ship,  it  would  never  be 
subjected. 

The  accuracy  of  the  tests  at  Java  is  also  questioned  by  the  libelant 
for  various  reasons,  based  upon  assumptions  not  found  in  the  record, 
but  we  are  unable  to  accept  these  criticisms  as  well  founded.  It  is 
true  that  all  the  details  of  the  tests  are  not  given,  but  if  additional 
particulars  were  desired  they  could  have  been  obtained  on  cross-ex- 
amination. It  is  difficult  to  perceive  what  more  the  respondent  could 
have  done.  No  other  test  is  suggested  in  the  proofs.  It  is  plain  that 
no  other  test  could  be  more  effectual.  If  the  tank  withstood  the 
pressure  of  ordinary  filling  nothing  more  was  needed. 

We  do  not  feel  justified  in  permitting  the  opinions  of  the  experts  to 
overthrow  the  direct  and  positive  testimony  that  the  joint  was  properly 
made  and  properly  tested.     If  the  tank  had  been  filled  in  the  usual 
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way  there  would  be  unquestioned  force  in  the  expert's  theories,  but 
when  it  appears  that  the  treatment  which  the  tank  received  might  have 
destroyed  a  much  better  joint  than  the  respondent  was  legally  bound 
to  furnish,  the  principal  reason  for  accepting  their  opinions  disappears. 
Having  found  a  perfectly  plain  and  adequate  cause  for  the  damage 
we  are  not  required  to  resort  to  speculation  and  guesswork  to  find 
an  additional  cause.  "The  test  of  seaworthiness  is  whether  the  vessel 
is  reasonably  fit  to  carry  the  cargo  which  she  has  undertaken  to  trans- 
port."   The  Silvia,  171  U.  S.  462,  19  Sup.  Ct.  7,  43  L.  Ed.  241. 

We  think  the  Albion  was  reasonably  fit  to  carry  the  libelant's  sugar, 
and  that  she  would  have  carried  it  safely  had  not  the  gross  careless- 
ness of  her  officers  permitted  the  influx  of  seawater. 

The  decree  is  reversed  with  costs  and  the  cause  is  remanded  to  the 
District  Court  with  instructions  to  dismiss  the  libel  with  costs. 


(124  Fed.  192.) 

THE  VALLEY  FORGE.  THE  EAGLE  HILL.  THE  GILBERTON.  THE 

KEYSTONE. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  17,  1903.) 

No.  18. 

1.  Collision— Tug  with  Tows  and  Steamship  Mbbting— Change  of  8ional. 
Evidence  considered,  and  held  to  sustain  a  finding  of  the  trial  court 
that  a  tug  which  was  passing  up  the  Delaware  river  in  the  evening, 
with  three  tows  abreast,  was  solely  in  fault  for  a  collision  with  a  steam- 
ship passing  down,  on*  the  ground  that  after  an  exchange  of  proper 
signals  for  passing  to  the  starboard  she  suddenly  changed  her  signal 
and  course,  and  attempted  to  pass  on  the  starboard  side  of  the  steam- 
ship, when  the  vessels  were  so  near  together  that  the  latter  could  not 
avoid  the  collision,  although  she  did  all  that  was  possible  to  that  end 
by  at  once  giving  alarm  signals  and  reversing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

In  Admiralty.     For  opinion  below,  see  107  Fed.  999. 

John  G.  Lamb,  for  appellant. 
John  F.  Lewis,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  These  are  cross-libels,  in  which  liability  for 
a  collision  between  the  steamer  "Carisbrook"  and  the  steam  tug 
"Valley  Forge"  is  charged  by  each  libelant  upon  the  other.  From 
a  careful  examination  of  the  testimony,  the  relevant  facts  appear  to 
be  as  follows: 

The  steamer  "Carisbrook,"  whereof  James  Hummel  was  master, 
hailed  from  the  port  of  Glasgow,  Scotland,  and  was  of  1,350  tons  regis- 
ter. Late  in  the  afternoon  of  December  9,  1898,  she  started  from 
the  port  of  Philadelphia,  and  was  bound  down  the  Delaware  river 
on  a  voyage  to  Amsterdam,  carrying  a  cargo  of  general  merchan- 
dise.    Between  half  past  7  and  8  o'clock  in  the  evening,  while  the 

•1.  Signals  of  meeting  vessels,  see  note  to  Union  S.  S.  Co.  v.  Erie  &  W. 
Transp.  Co.  et  al.,  30  C.  C.  A.  630. 
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steamer  was  on  what  is  called  the  "Tinicum  Island"  range,  which  runs 
about  east  and  west,  and  nearing  its  junction  with  the  "Schooner 
Ledge"  range,  running  about  northeast  and  southwest,  she  observed 
the  "Valley  Forge"  coming  up  the  river  somewhat  below  Chester, 
with  a  tow  of  three  barges  abreast,  as  indicated  by  her  lights.  When 
the  "Carisbrook"  arrived  at  the  junction  of  the  two  ranges,  and  had 
turned  down,  or  was  about  to  turn  down,  on  the  Schooner  Ledge 
range,  the  "Valley  Forge"  was  opposite  Market  street,  in  the  city 
of  Chester,  about  three-quarters  of  a  mile  away,  on  the  said  range, 
or  a  little  to  the  westward  on  a  course  parallel  thereto.  While  the 
steamer  and  tug  were  in  these  relative  positions,  according  to  the 
weight  of  testimony,  the  "Carisbrook"  blew  one  blast  of  her  whistle, 
signifying  that  she  would  keep  to  starboard,  according  to  the  sailing 
rules,  and  pass  the  tug  port  to  port.  The  "Valley  Forge"  promptly 
accepted,  and  answered  with  an  assenting  signal  of  one  blast.  The 
"Carisbrook"  was  then  justified  in  assuming  that  the  "Valley  Forge" 
understood  the  situation  as  it  was  understood  by  the  "Carisbrook," 
and  properly  made  her  preparations  to  pass  to  the  right  and  to  the 
westward  of  the  tow.  Within  a  very  short  time  (the  captain  of  the 
tug  saying  almost  immediately,  and  those  on  the  "Carisbrook"  saying 
within  a  few  minutes),  the  "Valley  Forge"  made  a  cross-signal  of 
two  blasts  of  her  whistle,  indicating  that  she  would  go  to  the  west- 
ward of  the  "Carisbrook,"  and  she  accordingly  put  her  wheel  to  star- 
board and  sheered  over  towards  the  western  shore  of  the  river.  The 
pilot  and  officers  of  the  "Carisbrook"  heard  this  signal,  and  observed 
immediately  that  the  "Valley  Forge"  was  showing  her  green  light 
and  shutting  out  her  red. 

It  is  at  this  point  that  the  testimony  is  somewhat  contradictory. 
The  captain  of  the  "Valley  Forge"  testified  that,  at  the  time  the 
answering  signal  of  one  blast  was  blown,  it  was  intended  only  to 
signify  that  the  signal  of  the  "Carisbrook"  had  been  heard  and  under- 
stood; that  immediately  the  cross-signal  of  two  blasts  was  given, 
to  indicate  that  the  first  signal  could  not  be  accepted,  and  that  the 
"Valley  Forge"  would  insist  on  passing  to  the  westward,  and  that  the 
"Carisbrook"  then  had  time  to  accept  said  signal  and  pass  to  the 
eastward  of  the  "Valley  Forge."  He  further  alleges  that  he  was  con- 
strained to  this  course  by  the  facts,  first,  that  a  tug,  towing  a  three- 
masted  schooner,  was  coming  down  the  river  above  him,  on  the 
Schooner  Ledge  range,  and  second,  that  a  steamer  was  anchored 
on  or  near  said  range  to  the  eastward,  about  half  way  between  Mar- 
ket Street  Wharf  and  the  junction  of  the  two  ranges,  and  that,  there- 
fore, there  was  not  room  for  him  to  pass  with  his  tow  to  the  east- 
ward, as  suggested  by  the  signal  of  the  "Carisbrook." 

On  the  other  hand,  the  pilot,  captain  and  second  officer  of  the 
"Carisbrook,"  who  were  on  the  bridge,  testified  to  a  different  situa- 
tion. The  pilot  on  the  steamer  testifies  that,  when  the  "Carisbrook" 
blew  one  blast  of  her  whistle,  and  was  answered  by  the  "Valley 
Forge"  with  one  blast,  they  were  from  a  half  to  three-quarters  of  a 
mile  apart ;  that  immediately  thereafter,  the  "Carisbrook"  went  about 
half  a  point  to  the  westward  of  the  Schooner  Ledge  range,  and  that 
the  "Valley  Forge,"  which,  when  the  first  whistle  was  blown,  was 
69  C.C.A.--39 
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showing  red  and  green  lights,  then  shut  out  the  green  and  showed 
red,  indicating  that  she  was  acting  in  accordance  with  the  signal  given 
and  received.  That  about  two  minutes  thereafter,  and  when  the  ves- 
sels were  about  a  quarter  of  a  mile  apart,  the  said  pilot  testifies  that 
he  heard  two  blasts  from  the  "Valley  Forge,"  which  was  then  show- 
ing her  green  light  and  shutting  out  the  red;  that  at  this  time,  the 
"Carisbrook"  was  to  the  westward  of  the  ranges,  and  could  not  pos- 
sibly have  gotten  her  head  around,  so  as  to  have  cleared  the  barges ; 
that  she,  therefore,  immediately  sounded  one  whistle  and  then  the 
danger  signal  of  three  whistles,  and  the  signal  for  stop  and  full  speed 
astern.  The  "Valley  Forge,"  according  to  all  the  testimony,  kept 
on  her  course  to  the  westward,  without  stopping  or  slowing,  the 
captain  alleging  as  a  reason  therefor,  that,  the  flood  tide  being  with 
him,  the  tow  would  have  drifted  in  on  him  had  he  stopped.  The  pilot 
and  officers  of  the  "Carisbrook"  all  testified  that  it  was  impossible  to 
have  avoided  the  collision,  after  hearing  the  signal  of  two  blasts  from 
the  "Valley  Forge,"  unless,  possibly,  the  "Valley  Forge"  had  stopped. 
Such  being  the  difference  in  the  statements  of  those  on  board  the 
steamship  and  the  tow  respectively,  fortunately  there  is  the  disinter- 
ested testimony  of  the  pilot  and  officers  of  the  steamship  "Corean," 
which  was  lying  at  anchor  a  little  to  the  eastward  of  the  Schooner 
Ledge  range,  and  nearly  midway  between  the  junction  point  of  the 
two  ranges  and  Market  Street  Wharf,  at  Chester,  sdmewhat  nearer 
the  latter  than  the  former.  The  captain  of  the  "Corean"  testifies 
that  the  "Carisbrook"  was  turning  around  the  bend  below  "Tini- 
cum"  when  he  first  noticed  her.  As  his  steamship  was  riding  at 
anchor,  with  her  bow  down  stream,  the  "Carisbrook"  was  on  the 
starboard  quarter,  more  astern  than  on  the  quarter.  "Indeed,  she 
was  almost  right  astern  when  I  first  saw  her."  He  heard  the  signal 
of  one  blast  of  the  whistle  of  the  "Carisbrook,"  which  was  imme- 
diately replied  to  by  one  whistle  from  the  "Valley  Forge,"  which 
was  below  him  and  on  his  starboard  bow.  She  was  showing  her  green 
light  and  was  about  half  a  mile  away.  He  thinks  the  steamer  and 
the  tug  were  close  on  to  a  mile  apart  when  the  first  signal  of  one 
blast  was  given.  The  chart,  however,  corroborates  the  weight  of  the 
testimony,  that  they  were  about  three-quarters  of  a  mile  apart.  The 
next  signal  of  two  blasts  of  the  whistle  from  the  "Valley  Forge," 
he  testifies,  was  given  when  the  barges  of  the  tow  were  nearly  abreast 
of  the  bridge  of  the  "Corean,"  where  he  was  standing,  and  about  half 
the  length  of  his  ship  away  from  his  starboard  side,  which  would  be 
about  175  to  200  feet;  that  immediately  on  blowing  the  two  blasts, 
the  tug  starboarded  her  helm;  that  when  these  two  whistles  were 
blown,  there  was  not  the  slightest  danger  of  either  the  tug  or  the 
barges  colliding  with  the  "Corean."  At  the  time  the  tug  blew  the 
two  whistles,  he  thinks  the  "Carisbrook"  was  to  the  westward  of  the 
range ;  that  shortly  after  the  blast  of  two  whistles  from  the  tug,  the 
"Carisbrook"  blew  three  whistles,  meaning  that  she  was  going  full 
speed  astern ;  that  the  tug  had  plenty  of  time  to  alter  her  course  to 
starboard  and  clear  the  steamer,  when  the  steamer  gave  the  signal 
of  full  speed  astern;  and  that  the  "Carisbrook"  could  not,  in  his 
opinion,  have  done  anything  other  than  was  done,  to  avoid  the  colli- 
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sion;  that  the  collision  occurred  a  minute  or  probably  less  after 
the  two  whistles  were  blown  by  the  "Valley  Forge."  McKillip,  sec- 
ond officer  of  the  "Corean,"  was  on  deck  and  was  watching  these  two 
vessels,  as  he  was  waiting  until  they  had  passed  to  heave  up  anchor 
and  get  under  way.  He  says  his  vessel  was  lying  to  the  eastward 
of  the  Schooner  Ledge  range,  (of  which  fact  he  is  certain,  because 
the  upper  range  light  opened  to  the  eastward  of  the  lower  range  light ; 
he  therefore  could  not  have  been  mistaken).  He  heard  the  signals 
on  both  vessels,  and  confirms  the  testimony  of  the  captain  as  to  all 
important  points.  He  heard  the  tug  boat  blow  the  two  whistles, 
when  nearly  abreast  of  the  "Corean,"  which  was  answered  by  one 
blast  from  the  "Carisbrook,"  and  immediately  thereafter  by  the  dan- 
ger signal  of  three.  He  thought  the  steamer  was  to  the  westward 
of  the  ranges  at  that  moment,  and  that  nothing  could  have  been 
done  by  her  to  have  avoided  the  collision.  They  were  too  close. 
Both  officers  say  that  they  were  astonished  to  hear  the  two  whistles 
from  the  tug,  and  see  her  starboarding  her  helm,  as  they  were  both 
of  opinion  that  a  collision  was  then  inevitable.  Kelley,  the  pilot  on 
the  "Corean,"  corroborates  this  testimony,  and  says  that  the  "Caris- 
brook"  and  "Valley  Forge"  were  about  three-quarters  of  a  mile 
apart  when  the  "Carisbrook"  blew  one  whistle  and  the  "Valley 
Forge"  answered  it.  All  three  of  these  witnesses  testify  that  there 
was  nothing  in  the  river  to  prevent  the  "Valley  Forge"  and  the 
barges  keeping  to  the  eastern  side  of  the  channel ;  that  no  schooner 
towed  by  a  tug  down  the  river  was  between  the  "Carisbrook"  and 
"Valley  Forge"  at  the  time  the  first  whistle  was  blown ;  that  such  a 
tow  had  passed  down  some  time  before,  and  had  passed  the  "Valley 
Forge"  and  was  below  Chester  when  the  first  whistle  was  blown. 
The  second  mate  of  the  "Valley  Forge,"  who  was  at  the  wheel,  tes- 
tifies that  there  was  no  other  vessel  than  the  "Corean"  between  the 
"Valley  Forge"  and  the  "Carisbrook,"  when  the  "Valley  Forge" 
was  opposite  Market  Street  Wharf,  at  Chester,  as  was  charged  in 
the  libel  and  testified  to  by  the  captain,  and  when  asked  why,  after 
the  "Valley  Forge"  blew  one  whistle,  she  did  not  go  to  starboard, 
as  indicated  by  the  whistle,  answered,  "I  do  not  know." 

Believing  that  the  facts  thus  summarized  are  established  by  the 
weight  of  testimony,  the  conclusion  inevitably  follows  that  the  "Val- 
ley Forge"  was  in  fault,  and  that  the  "Carisbrook"  did  all  that  could 
be  required  under  the  circumstances  to  avoid  the  collision  that  oc- 
curred. If  the  captain  of  the  "Valley  Forge"  gave  the  cross-signal 
of  two  whistles,  and  starboarded  his  helm  to  go  to  the  westward, 
under  the  mistaken  belief  that  there  was  no  room  for  him  to  pass 
to  the  eastward,  he  was  liable,  both  on  the  ground  that  he  mistook 
the  situation,  and  that,  even  supposing  that  he  was  not  mistaken, 
he  erred  in  giving  the  signals  that  were  given  from  his  vessel.  Un- 
der the  rules  adopted  by  the  board  of  supervising  inspectors,  and  ap- 
proved by  the  Secretary  of  the  Treasury,  in  1899,  ne  should  not,  after 
accepting  the  signal  of  one  blast  of  the  whistle  of  the  "Carisbrook," 
and  returning  it,  have  given  a  cross-signal  of  two  whistles,  as  he  did. 
The  duty  imposed  by  rule  3  of  the  rules  just  referred  to,  require  that 
he  should,  if  he  doubted  his  ability  to  pass  to  the  eastward,  have 
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slowed  down  and  given  four  or  more  rapid  blasts  of  his  whistle, 
to  indicate  that  he  was  in  doubt,  and  that  there  was  danger.  The 
cross-signal  which  he  did  give,  is  peremptorily  forbidden  by  the  rule 
referred  to,  and  produced  a  situation  of  doubt  and  danger,  in  which 
the  "Carisbrook"  would  have  been  free  from  liability,  even  had  she, 
under  the  circumstances,  acted  upon  a  mistaken  judgment  as  to  the 
proper  course  to  pursue.  The  weight  of  the  testimony,  however, 
convinces  us  that  the  "Carisbrook"  acted  in  accordance  with  those 
rules  of  prudence,  which  should  govern  a  careful  and  skillful  naviga- 
tor, and  was  without  blame  in  the  premises;  and  for  these  reasons 
we  think  the  decree  of  the  court  below  in  each  case  was  right,  and 
should  be  affirmed. 


(124  Fed.  196.) 

SLOAN  v.  WOLF  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  9,  1908.) 

No.  1,S48. 

1.  Contract— Proposal — Rejected  by  Counter  Offer— Acceptance  of  Lat- 

ter—Effect. 

An  offer  of  a  modification  or  condition  in  answer  to  a  proposal  for  a 
contract  is  a  rejection  of  the  original  proposition,  and  an  acceptance  by 
the  first  proponent  of  the  counter  offer  of  his  respondent  concludes  the 
agreement,  and  makes  the  modification  or  condition  a  part  of  it 

2.  Sale— Guaranty— Damages  for  Breach— Option  of  Purchaser. 

The  purchaser  of  '  machinery  or  personal  property  under  a  broken 
guaranty  has  a  choice  of  remedies.  He  may  retain  the  property  and  re- 
cover the  difference  between  its  actual  and  its  contract  value,  or  he  may 
return  the  property  and  recover  the  purchase  price. 

8.  Same— Limitation  of  Remedy  by  Stipulation. 

But  where  the  contract  of  guaranty  expressly  provided  that  if  any 
part  of  the  property  sold  was  found  defective  the  vendors  would  upon 
receipt  of  notice  replace  that  part  on  board  the  cars  at  their  factory, 
held,  this  stipulation  limited  the  liability  of  the  vendors  for  furnishing 
a  leaky  and  worthless  turbine  wheel  to  placing  a  first-class  wheel  in 
place  of  the  worthless  one  on  board  the  cars  at  their  factory,  and  it  im- 
posed upon  the  purchaser  the  duty  of  notifying  the  vendors  of  the  defect 
as  soon  as  It  was  discovered. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

H.  C.  Brome  (A.  H.  Burnett,  on  the  brief),  for  plaintiff  in  error. 
John  C.  Cowin,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  was  an  action  by  the  Wolf  Com- 
pany for  the  purchase  price  of  the  machinery  for  a  mill  which  they  sold 
and  delivered  to  Thomas  L.  Sloan,  the  defendant.  Sloan  denied  that 
the  plaintiffs  had  performed  their  contract,  and  pleaded  counterclaims 
(i)  for  moneys  paid  at  the  request  of  the  plaintiffs  for  labor  and  ma- 
terials used  in  reconstructing  the  forebay,  penstock,  and  race ;  (2)  for 
a  breach  of  plaintiffs'  guaranty  to  furnish  a  first-class  turbine  wheel; 
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(3)  for  a  breach  of  their  guaranty  to  furnish  proper  elevator  trunking 
and  spouting;  and  (4)  for  a  breach  of  their  guaranty  to  furnish  two 
No.  1  Imperial  scourers. 

The  contract  was  that  the  defendant  would  construct  the  forebay, 
penstock,  race,  and  the  building  for  the  mill,  but  that  the  plaintiffs 
would  furnish  working  drawings  for  the  construction  of  these  parts, 
and  that  they  would  furnish  the  turbine  wheel,  the  trunking,  spout- 
ing, scourers,  and  other  machinery.  The  parties  proceeded  in  the 
performance  of  their  agreement  until  the  mill  was  completed.  But 
when  it  was  started  it  failed  to  develop  sufficient  power  to  do  any 
grinding,  and  in  order  to  make  it  operative  it  became  necessary  to 
take  out,  lower,  and  rebuild  the  penstock  at  an  expense  of  several 
hundred  dollars.  Thereupon  a  controversy  arose  between  the  par- 
ties over  the  question  which  of  them  should  bear  the  expense  of  recon- 
struction, and  after  one  Stevens,  who  had  been  the  agent  of  the  plain- 
tiffs to  take  the  original  order  for  the  machinery,  had  made  the  propo- 
sition set  forth  in  the  telegram  recited  below,  and  had  directed  certain 
employes  to  proceed  to  take  out  and  rebuild  the  penstock,  the  follow- 
ing telegrams  passed  between  the  parties : 

•The  Wolf  Co.,  Chambersburg,  Pa. 

"Have  following  proposals  from  your  agent. 

"  *We  propose  to  adjust  your  water-wheel,  and  remodel  wheel  pit  and  tail- 
race  to  conform  to  Ponsar's  plans  which  we  guarantee  to  give  ample  power 
under  8  foot  head  to  operate  your  mill  to  full  capacity.  We  guarantee  our 
wheel  to  be  perfect  and  not  to  leak.  We  propose  to  do  this  at  our  own  ex- 
pense and  should  the  fault  prove  to  be  in  us  we  will  cheerfully  acknowledge 
and  pay  for  same.  The  Wolf  Co., 

"  'Per  P.  A.  C.  Stevens,  Agt.' 

"Have  not  accepted.  Men  at  work  at  your  direction  and  responsibility. 
Have  protested  against  work  without  guarantee  for  cost  and  damages. 

"Thomas  L.  Sloan." 

"Febr.  21,  1900. 
"Dated  Chambersburg,  Penn  21. 
•To  Thos.  L.  Sloan,  Pender. 
"Don't  do  anything  till  hear  further  from  us  are  waiting  Stevens  letter. 

"The  Wolf  Co." 

"Febr.  23,  1900. 

"Dated  Chambersburg  Penn  23. 
"To  Thos.  L.  Sloan,  Pender,  Nebr. 

**Stevens  letter  received  order  millwrights  proceed  with  work  all  satisfac- 
tory our  responsibility.  The  Wolf  Co." 

After  the  receipt  of  the  last  telegram  the  defendant  permitted  the 
employes  to  proceed  with  the  work  of  reconstruction,  paid  for  the 
labor  and  materials  used  for  that  purpose  at  the  request  of  the  plain- 
tiffs, and  charged  the  moneys  thus  expended  to  them.  The  defendant 
seeks  the  recovery  of  these  moneys  by  his  first  counterclaim. 

It  is  assigned  as  error  that  the  court  below  instructed  the  jury,  in 
the  light  of  these  facts,  that  the  Wolf  Company  did  not  by  the  above 
writings  become  guarantors  of  the  expense  of  lowering  and  rebuild- 
ing the  penstock,  but  that  the  legal  effect  of  these  telegrams  was  to 
leave  the  company  liable  for  the  expenses  of  lowering  the  penstock  in 
case  they  were  to  blame  for  the  faulty  construction  of  it,  and  in  that 
case  only.     If  this  was  the  only  effect  of  the  writings  under  considera- 
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tion,  then  they  had  no  effect ;  for  the  plaintiffs  were  liable,  in  the  ab- 
sence of  the  telegrams,  for  all  the  expenses  of  the  reconstruction,  if 
the  mistake  in  the  original  construction  was  attributable  to  their  negli- 
gence or  to  their  fault.  This  was  the  proposition  which  Stevens  made 
to  the  defendant,  and  which  the  defendant  rejected.  His  answer  to  it 
was  that  he  had  not  accepted  it,  that  the  men  were  at  work  at  the  plain- 
tiffs' direction  on  their  responsibility,  and  that  he  protested  against  the 
work  without  a  guaranty  of  the  costs  and  damages.  This  was  a  clear 
rejection  of  the  original  proposition,  and  an  offer  to  accept  it  on  the 
condition  that  the  plaintiffs  would  be  responsible  for  the  cost  and  dam- 
ages. The  plaintiffs  accepted  the  proposal  with  the  tendered  condition 
or  modification,  and  the  contract  was  complete.  They  replied :  "Or- 
der millwrights  proceed  with  work  all  satisfactory  our  responsibility." 
Until  that  telegram  was  received  the  minds  of  the  parties  had  not  met 
upon  any  agreement.  The  minds  of  the  plaintiffs  insisted  that  they 
should  be  responsible  for  the  cost  of  reconstruction  only  in  case  the 
fault  in  the  original  building  was  theirs.  The  mind  of  the  defendant 
rested  upon  the  proposition  that  the  plaintiffs  should  be  responsible 
for  the  cost  and  damages  of  the  reconstruction  in  any  event,  whether 
the  mistake  was  the  fault  of  the  plaintiffs  or  of  the  defendant.  Their 
minds  first  met  on  the  defendant's  proposition.  They  met  the  mo- 
ment the  plaintiffs  telegraphed  that  all  was  satisfactory,  and  that  the 
millwrights  should  proceed  upon  their  responsibility.  The  Circuit 
Court  was  in  error  in  its  construction  of  the  contract  made  by  these 
writings.  It  should  have  charged  the  jury  that  the  plaintiffs  promised 
to  pay  the  cost  of  the  reconstruction  of  the  penstock  and  its  connec- 
tions by  their  telegram  of  February  23,  1900,  when  they  directed  the 
work  to  proceed  upon  their  responsibility. 

An  offer  of  a  modification  or  condition  in  answer  to  a  proposal  for 
a  contract  is  a  rejection  of  the  proposal,  and  an  acceptance  by  the 
original  proponent  of  the  offer  of  his  respondent  concludes  the  agree- 
ment, and  makes  the  modification  or  condition  a  part  of  it. 

Another  specification  of  error  is  that  the  court  instructed  the  jury 
that  the  defendant  was  entitled  to  no  allowance  or  credit  on  account  of 
the  defects,  if  any,  in  the  wheel  and  scourers.  This  instruction  was  giv- 
en on  the  theory  that  the  defendant  gave  no  notice  of  any  defects  in 
these  parts  of  the  machinery  until  after  he  had  accepted  and  used  them 
for  two  or  three  years.  If  no  such  notice  was  given,  it  is  not  perceived 
how  this  specification  of  error  can  be  sustained.  It  would  not  be 
profitable  to  review  the  evidence  in  the  record  to  learn  whether  or  not 
there  was  any  evidence  of  such  a  notice  which  should  have  been  submit- 
ted to  the  jury,  because  the  case  must  be  tried  again  in  any  event,  and 
upon  the  second  trial  it  is  probable  that  the  testimony  will  differ  in 
some  respects  from  that  now  before  us.  It  will  -be  more  conducive 
to  a  correct  result  at  the  coming  trial  to  briefly  express  our  views  of  the 
relations  and  rights  of  the  parties  with  reference  to  the  subjects  of 
these  counterclaims  under  the  contract  between  them.  That  contract 
provided  that  the  defendant  should  have  no  right  to  operate  or  run  the 
mill  or  machinery  until  a  settlement  was  made  by  him  according  to 
its  terms,  and  that  his  operation  of  it  without  the  written  consent  of 
the  plaintiffs  should  be  considered  a  full  acceptance  of  the  mill  and  its 
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machinery.  It  also  contained  this  clause :  "The  company  guaranties 
that  the  entire  equipment  of  machinery  herein  described  shall  be  first 
class,  and  not  likely  to  get  out  of  order,  and  to  be  in  all  respects  as 
herein  specified.  Should  any  part  be  found  defective  upon  starting, 
the  company  agrees  to  replace  the  same  upon  receipt  of  notice  on 
board  cars  at  factory."  These  provisions  of  the  contract  clearly  evi- 
dence the  intention  of  the  parties  to  make  an  immediate  notice  of 
defects  at  the  time  that  the  machinery  was  ready  to  start  a  condition 
precedent  to  the  defendant's  right  to  recover  on  the  guaranty.  They 
also  disclose  the  intention  of  the  parties  to  fix  and  limit  the  damages 
resulting  from  any  defective  part  of  the  machinery  to  the  delivery  by 
the  vendor  of  a  first-class  corresponding  part  on  board  the  cars  at  the 
factory.  It  may  be  that  the  remedy  of  the  defendant  for  a  latent  de- 
fect or  for  a  slight  one  which  could  be  remedied  at  a  small  proportion 
of  the  expense  of  replacing  the  defective  part  was  not  restricted  by  the 
agreement  to  his  right  to  have  the  defective  part  replaced  on  board  the 
cars  at  the  factory.  But  that  is  not  the  nature  of  the  imperfections 
that  are  the  subjects  of  the  counterclaims  in  this  action.  Take,  for  ex- 
ample, the  turbine  wheel  which  is  the  subject  of  the  second  counter- 
claim. The  defendant  pleaded  and  he  testified  that  when  he  received 
this  wheel  it  was  and  has  ever  since  been  worthless,  and  that  the 
amount  he  was  entitled  to  recover  on  account  of  the  defects  in  it  was 
the  entire  contract  price  of  the  wheel.  It  is  plain  that  under  this 
contract  the  only  liability  of  the  plaintiffs  for  such  a  plain  and  complete 
failure  as  this  was  their  liability  to  replace  the  worthless  wheel  with  a 
first  class  one  on  board  the  cars  at  their  factory.  And  it  is  not  less 
clear  that  a  speedy  notice  by  the  purchaser  of  such  a  patent  and  fatal 
defect  in  the  motive  power  of  the  mill  was  a  condition  precedent  un- 
der this  contract  to  a  recovery  for  such  defects  in  the  wheel. 

In  the  absence  of  stipulation  to  the  contrary,  the  purchaser  of  ma- 
chinery or  personal  property  under  a  broken  guaranty  has  a  choice 
of  remedies.  He  may  retain  the  property  and  recover  the  difference 
between  the  actual  value  of  the  article  as  delivered  and  its  value  as 
agreed  to  be  delivered,  or  he  may  return  the  property  and  recover  the 
purchase  price.  Whalen  v.  Gordon,  37  C.  C.  A.  70,  78,  95  Fed.  305, 
312;  Dorr  v.  Fisher,  1  Cush.  271,  273,  274;  Rogers  v.  Hanson,  35 
Iowa,  283,  287;  Hyatt  v.  Boyle,  5  Gill  &  J.  no,  121,  25  Am.  Dec.  276. 
But  in  the  case  in  hand  the  parties  to  the  contract  expressly  agreed, 
as  they  had  the  lawful  right  to  do,  to  the  extent  and  character  of  the 
damages  which  the  defendant  should  recover  for  a  defect  in  any  part 
of  the  machinery.  They  stipulated  that  he  (Sloan)  should  receive  a 
first  class  piece  of  machinery  on  board  the  cars  at  the  factory  of  the 
plaintiffs  in  the  place  of  the  defective  piece  which  had  been  delivered. 
These  provisions  of  the  agreement  are  too  plain  to  be  evaded  or  mis- 
understood. They  contemplated  and  required  a  notice  by  the  de- 
fendant at  the  starting  of  the  machinery  of  so  patent  a  defect  as  the 
utter  worthlessness  of  the  turbine  wheel,  and  permitted  the  plaintiffs 
to  relieve  themselves  from  all  damages  on  that  account  by  replacing 
the  defective  part  of  the  machinery  with  a  first-class  turbine  wheel  of 
the  character  described  in  the  contract  on  board  the  cars  at  their  fac- 
tory in  Pennsylvania.     It  is  unnecessary  to  extend  this  opinion,  and  a 
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rational  application  of  the  views  which  have  already  been  expressed  to 
the  facts  which  may  be  developed  at  the  coming  trial  will  doubtless 
lead  to  a  just  and  correct  result.  The  judgment  below  is  reversed, 
and  the  case  is  remanded  to  the  court  below,  with  instructions  to 
grant  a  new  trial. 


(122  Fed.  460.) 

DOIG  v.  MORGAN  MACB-  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16,  1903.) 

No.  109. 

1.  Patents— Anticipation. 

Anticipation  is  not  avoided  by  the  fact  that  the  anticipating  patent 
was  granted  to  the  same  patentee. 

2.  Same— Evidence  of  Invention— Commercial  Success. 

The  commercial  success  of  a  complicated  machine,  covered  by  a  pat- 
ent containing  a  large  number  of  claims,  is  not  persuasive  evidence,  in 
itself,  that  a  single  element  or  part  of  the  machine  involves  invention. 

8.  Same— Box-Nailing  Machine. 

The  Smith  &  Doig  patent,  No.  942,268,  for  a  box-nailing  machine, 
claims  5  and  6,  held  void  foi  laek  of  patentable  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

For  opinion  below,  see  117  Fed.  305. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Court, 
Western  District  of  New  York,  dismissing  the  bill.  The  suit  was  upon 
United  States  patent  No.  342,268,  May  18,  1886,  to  Wm.  9.  Doig,  assignee 
of  Smith  &  Doig,  for  improvements  in  box-nailing  machines.  This  patent 
and  another  were  declared  upon  in  the  action  of  Doig  v  Sutherland  (C.  C.) 
87  Fed.  991,  and  claims  1,  8,  5,  and  6  were  held  valid  a^a  infringed.  Upon 
the  strength  of  the  decision  in  the  Sutherland  Case,  a  preliminary  injunction 
was  granted  in  the  case  at  bar.  (C.  C.)  89  Fed.  489.  Upon  appeal  this  court 
affirmed  that  decision  without  passing  upon  the  merits,  leaving  all  questions 
relating  thereto  to  come  up  on  appeal  from  decree  on  final  hearing.  33  C. 
C.  A.  083,  91  Fed.  1001. 

Wilson  W.  Hoover,  for  appellant 
F.  F.  Church,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  invention 
relates  to  improvements  in  box-nailing  machines,  and  has  reference, 
as  the  specification  states,  "to  the  nail  receiving  and  distributing  de- 
vice, and  to  the  nail  conducting  and  driving  mechanism.,,  Box-nail- 
ing machines  are  complicated  structures,  with  many  parts,  performing 
many  different  functions,  as  may  well  be  supposed  when  it  is  under- 
stood that,  at  one  end  of  the  machine,  nails  are  loosely  thrown  into  a 
hopper  or  nail-supply  pan,  and  from  another  end  boxes  are  removed, 
into  which  the  nails  have  been  properly  driven  at  regular  spaces.  The 
machine  itself  arranges  the  nails,  head  up,  in  the  naH-supply  pan,  passes 
them  on  to  nailways,  down  which  they  move  till  they  are  arrested  by 

If  1.  See  Patents,  vol.  38,  Cent  Dig.  §  79. 
%  2.  See  note  at  end  of  case. 
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a  stop  which  transfers  them  into  a  chute,  through  which  they  are 
dropped  to  a  nail  box  or  chuck,  which  holds  them  in  a  proper  position 
above  the  part  of  the  box  which  is  to  be  nailed,  whereupon  a  punch 
descends  and  drives  them  home.  To  describe  this  intricate  mass  of 
mechanism  in  detail,  the  specification  consumes  620  lines,  and  its  text 
is  illustrated  by  37  drawings.     There  are  24  claims. 

The  following  excerpts  from  the  description  refer  to  the  subject- 
matter  of  claims  5  and  6: 

"The  nails  [are]  discharged  from  the  channels  [of  the  nail-supply  pan]  and 
carried  down  the  nail  ways,  p2,  formed  between  the  pairs  of  plates,  P1,  P2, 
constituting  the  nail  ways,  p2.  The  series  of  plates,  P1,  are  bolted  or  con- 
nected to  a  rectangular  frame,  P*,  which  is  held  rigidly  in  position  laterally 
by  means  of  extensions,  P»,  forming  part  of  the  rear  bar  of  the  said  frame, 
P*.  The  extensions,  Ps,  are  pivoted  in  brackets,  p3,  p*,  formed  on  or  affixed 
to  the  framing,  p.  The  series  of  plates,  P2,  are  bolted  or  connected  to  a 
rectangular  frame,  P&,  the  front  and  rear  bars  of  which,  p&,  p«,  rest  against 
and  slide  upon  the  front  and  rear  bars  of  the  frame,  P*.  The  frame,  P5, 
and  its  plates,  P2,  are  retained  in  position  laterally  by  means  of  adjusting 
screws,  P«,  P*,  tapped  into  lugs,  P*,  formed  on  the  faces  of  the  end  pieces 
of  the  frame,  P°.  The  front  ends  of  the  screws,  P«,  P*,  bear  against  the 
end  portions  of  the  frame,  P*.  By  slackening  or  withdrawing  one  or  other 
of  the  set  screws,  P«,  P7,  and  forcing  up  the  opposite  one  of  said  pair  of  ad- 
justing-screws, the  width  of  the  nailways,  p2,  will  be  regulated  to  accommo- 
date any  size  or  grade  of  nail." 

A  brief  description  of  an  attachment  devised  "for  the  purpose  of 
rocking  the  frames,  P4,  P6,  every  time  it  is  desired  to  feed  a  nail," 
and  "which  causes  the  outer  end  of  the  feeding-mechanism  to  be  raised 
and  lowered  alternately  every  time  a  nail  is  fed  through  the  device, 
in  order  to  facilitate  its  passage,"  need  not  be  quoted,  since  it  forms 
the  subject-matter  of  the  twenty-third  claim,  which  is  not  here  in  con- 
troversy.    The  two  claims  in  suit  are : 

"(5)  The  combination,  in  a  nail-feeding  mechanism,  of  a  frame  or  support 
provided  with  a  series  of  way-plates  with  a  second  frame  or  support,  also 
provided  with  a  series  of  way-plates,  the  way-plates  of  the  said  frames  or 
supports  being  arranged  to  act  in  pairs  to  form  nailways,  one  series  being 
adjustable  in  relation  to  the  other  laterally,  substantially  as  and  for  the  pur- 
pose set  forth. 

"(6)  The  combination,  with  the  nail-feeding  mechanism,  of  a  pair  of  way- 
plate  supporting  frames,  adjustable  laterally  one  to  the  other,  and  the  frame- 
adjusting  screws,  substantially  as  shown  and  described." 

The  state  of  the  art,  and  the  measure  of  advance  which  the  device 
covered  by  these  claims  discloses,  may  be  taken  entirely  from  the 
testimony  of  complainant's  own  experts : 

"Claim  5  is  for  a  combination  of  way-plates  arranged  in  pairs,  the  mates 
of  each  pair  being  respectively  secured  to  separate  frames  or  supports,  and 
these  frames  or  supports  made  adjustable,  one  to  the  other,  whereby  to  ad- 
just the  mates  of  each  pair  of  way-plates  toward  or  from  each  other  simul- 
taneously, to  regulate  the  width  of  the  nailways  or  channels  between  them. 
Hitherto,  so  far  as  I  have  been  able  to  ascertain  from  an  examination  of  the 
state  of  the  art  as  shown  in  prior  patents,  no  device  was  known  whereby 
to  adjust  a  series  of  way-plates  (consisting  of  the  mates  of  each  pair)  all 
at  once.  As  I  understand  it,  way-plates  forming  nailways  were  not  new 
at  the  date  of  this  invention,  nor  were  adjustable  way-plates  new.  For  the 
most  part,  they  were  made  adjustable,  but,  when  so  made,  were  only  adjust- 
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able  by  separate  screws  for  each  way-plate  Individually;  that  Is,  one  plate 
of  each  pair  being  adjustable,  and  the  other  rigid.  The  Invention  described 
in  this  claim  is  for  arranging  the  way-plates  in  series,  and  making  one  series 
adjustable  in  relation  to  the  other,  substantially  as  set  forth  in  the  specifi- 
cation. *  *  *  This  is  the  first  instance,  as  I  understand  it  in  which  nail- 
ways  formed  of  pairs  of  plates  arranged  in  series  are  so  constructed  as  that 
the  whole  series  may  be  adjusted  simultaneously.  *  *  *  I  wish  to  em- 
phasize the  value  of  carrying  the  way-plates  of  the  feeder  on  frames,  and 
adjusting  the  frames  at  one  operation,  by  which  means  a  nail  may  be  in- 
serted at  any  place  in  the  way-plates  of  the  feeder,  and  the  adjustment  be 
then  effected  at  one  operation,  whereupon  it  will  be  found  that  every  part 
of  every  nail  channel  of  the  feeder  is  properly  adjusted.  The  nail  may  be 
Inserted  at  any  part  of  any  channel,  and,  after  the  adjustment  is  effected, 
every  other  part  of  every  nail  channel  will  be  found  to  have  been  correctly 
adjusted.  *  *  *  Claim  6  relates  to  the  way-plate  supporting  frames,  which 
supporting  frames  each  carry  one  set  of  the  mates  of  way-plates  constituting 
the  boundary  of  the  nail  channels  [through  which  the  nails  move  point  down- 
ward, hanging  by  the  head],  said  frames  being  arranged  for  adjustment  in 
relation  to  each  other  for  adjusting  the  width  of  the  nailways  of  the  feeder: 
and  the  invention  described  consists  in  the  combination  with  the  nail-feeding 
mechanism  and  said  frames  of  frame-adjusting  screws,  substantially  as 
shown  and  described.  Boiled  down  into  its  simplest  form,  the  invention 
consists  in  a  pair  of  frames,  each  frame  carrying  one  series  of  way-plates, 
and  a  screw  adjustment  for  adjusting  the  width  of  the  nail  channels  be- 
tween the  way-plates,  all  at  once.  *  *  *  It  was  not  new  at  the  date  of 
the  patent  in  suit  to  provide  a  machine  for  automatically  feeding  nails  to  the 
nail-driving  mechanism,  with  way-plates  which  were  individually  and  sep- 
arately adjustable;  but  this  feature,  although  old  at  the  time  of  the  patent 
in  suit,  was  the  product  of  the  patentees  of  the  patent  in  suit,  and  fully  de- 
scribed," etc.,  "in  their  patent  No.  276,639,  dated  May  1,  1883." 

If  the  feature  referred  to  were  old  and  already  patented  at  the  time 
of  the  patent  in  suit,  it  makes  no  difference  that  such  other  patent 
issued  to  the  same  patentee.  This  suit  is  brought  solely  upon  the 
later  patent,  and  the  earlier  one  was  outstanding  against  it  when  it 
was  issued.  Underwood  v.  Gerber,  149  U.  S.  224,  13  Sup.  Ct.  854, 
37  L.  Ed.  710. 

From  these  excerpts,  it  is  manifest  that  the  new  device  of  the  fifth 
md  sixth  claims  is  a  very  simple  one.  Before  the  patent  there  were 
nailways  consisting  of  a  series  of  plates  brought  so  close  to  another 
series  of  plates  that  the  nails  would  hang  down  between  each  pair 
of  plates,  supported  by  their  heads;  and,  of  these,  one  series  was 
made  individually  adjustable,  so  as  to  conform  the  space  between  each 
pair  of  plates  to  nails  of  different  sizes.  When  a  change  of  adjustment 
was  required,  each  plate  of  the  movable  series  was  itself  adjusted.  The 
only  improvement  has  been  to  fasten  each  plate  rigidly  to  a  movable 
frame,  so  that  movement  of  the  frame  would  move  all  the  plates  of  that 
series  at  once.  It  is  an  improvement,  because  it  saves  time.  How 
much  time  is  thus  saved  is  not  entirely  clear,  upon  the  record. 
Whether  or  not  the  saving  is  important  would  depend,  of  course,  upon 
the  number  of  times  it  might,  in  the  course  of  operation,  become  neces- 
sary to  change  the  size  of  the  nails  used.  But  whether  it  were  greater 
or  less,  the  majority  of  the  court  are  of  the  opinion  that  the  device 
employed  to  effect  it  is  a  simple  and  obvious  mechanical  contrivance, 

Suite  within  the  intelligence  of  the  ordinary  skilled  workman  to  pro- 
uce,  and  that  it  does  not  disclose  patentable  invention,  under  the 
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authorities.  As  to  a  "device  for  separating  the  two  sets  of  rolls  of  a 
double  roller-mill  by  one  movement,"  it  was  held  that  it  "required  no 
invention  to  connect  the  shaft  by  which  the  cams  in  one  movable  roll 
were  operated  simultaneously  with  cams  of  the  other  movable  roll 
in  a  double  mill.  The  ordinary  and  well-known  device  by  which  all 
the  bolts  in  an  iron  safe  door  are  shot  by  the  movement  of  a  single 
lever  seems  fully  to  anticipate  whatever  there  is  in  the  second  claim 
of  the  Odell  patent."  Consolidated  Roller  Mill  v.  Barnard  &  Leas 
Co.  (C.  C.)  43  Fed.  527.  The  Court  of  Appeals  in  the  Sixth  Circuit 
had  before  it  a  patent  for  a  letter  file  composed  of  two  parallel  wire 
arches,  rotated  simultaneously.  The  court  approved  the  decision  of 
the  judge  who  heard  the  cause  at  circuit,  expressed  thus : 

"The  expert  testified  that  the  principal  difference  between  the  operation 
of  the  single  file  and  that  of  the  double  file  consisted  in  operating  the  vibrat- 
ing wires  of  the  latter  simultaneously  by  means  of  connecting  mechanism, 
and  that,  considered  as  an  abstract  principle,  he  did  not  regard  the  connect- 
ing of  two  old  devices  to  operate  simultaneously  as  invention,  when  the  oper- 
ation and  function  of  each  in  their  connected  relation  was  the  same  as  that 
performed  by  each  when  used  singly.  The  expert  was  right  in  the  view  thus 
expressed."    Office  Specialty  Co.  v.  Globe  Co.,  23  C.  C.  A.  242,  77  Fed.  463. 

In  a  case  which  involved  devices  for  simultaneously  lifting  two 
pulleys,  over  which  a  cable  was  running,  this  court  said: 

"If  it  Is  of  importance  simultaneously  to  raise  two  disconnected  but  ad- 
jacent objects  of  comparatively  small  size,  which  can  be  accomplished  by 
a  small  expenditure  of  force,  it  would  seem  natural  to  connect  them  by  a 
rod,  and  also  that  the  experiment  would  be  within  the  ordinary  scope  of  the 
mechanic  who  is  in  charge  of  the  work  of  construction."  Mayor  of  New 
York  v.  American  Cable  Railway  Co.,  17  C.  C.  A.  4G7,  70  Fed.  853. 

See,  also,  Aron  v.  Manhattan  Ry.  Co.,  132  U.  S.  84,  10  Sup.  Ct. 
24,  33  L.  Ed.  272. 

It  sometimes  happens  that  devices  which  are  extremely  simple, 
and  which  seem  so  obvious  an  application  of  common  knowledge  as 
to  preclude  their  classification  as  inventions,  are  nevertheless  shown 
by  the  testimony  to  possess  patentable  novelty.  When  it  appears  that 
the  improvement,  slight  though  it  was,  led  from  failure  to  success; 
that,  though  failure  was  appreciated  and  success  sought  for  by  skilled 
mechanics,  no  one  before  the  patentee  hit  on  this  way  to  secure  it; 
and  that,  when  the  improvement  was  made,  it  was  generally  accepted 
and  the  patent  for  it  respected  by  those  practicing  the  art — courts  are 
constrained  to  hold  that  the  simple  device  is  a  patentable  invention. 
Schenck  v.  Singer  Mfg.  Co.,  23  C.  C.  A.  494,  77  Fed.  841 ;  Bruns- 
wick-Balke  Co.  v.  Thum,  50  C.  C.  A.  61,  in  Fed.  904.  The  record 
in  this  case,  however,  is  not  persuasive  to  such  a  conclusion.  If  it 
be  conceded  (and  we  do  not  intend  to  hold  that  the  evidence  requires 
such  concession)  that  all  the  complainant  contends  for  in  that  regard 
is  true;  that  all  prior  box-nailing  machines  were  failures;  that  the 
machine  of  the  patent  was  the  first  practical  and  commercially  suc- 
cessful one ;  that  it  was  accepted  by  the  art,  and  has  since  monop- 
olized the  field — nevertheless  such  evidence  is  not  helpful  to  a  solu- 
tion of  the  question  presented  on  these  two  claims.  There  is  noth- 
ing to  show  that  this  minor  improvement  in  one  part  of  the  machine 
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contributed  at  all  to  any  such  far-reaching  results.  Speaking:  of  the 
prior  state  of  the  art  concerning  the  adjustment  of  the  way-plates, 
complainant's  expert  is  careful  to  "emphasize  the  fact  that  this  feeder 
way-plate  construction  is  combined  with  other  elements  insuring  the 
proper  delivery  of  the  nails  thereto,  and  the  proper  cutting  out  or 
cutting  off  of  the  nails  into  the  chutes  of  the  nail  boxes.  In  other 
words,  a  nail  pan  must  be  provided  which  will  bring  the  nails  in  series 
to  the  way-plates  of  the  feeder,  suspended  by  their  heads  in  proper 
position  to  be  delivered  to  the  nailways  of  the  feeder,  for,  if  the  nail- 
ways  of  the  feeder  be  not  continuously  and  properly  supplied  with 
nails  in  proper  position  to  be  conducted  thereto,  the  machine  will  not 
operate  properly.  In  other  words,  we  are  dealing  here  with  an 
entire  organism,  to  wit,  a  feeding  device  for  inevitably  bringing  the 
nails  in  proper  supply  to  the  chutes,  so  that  the  feeding  mechanism 
and  the  nailing  mechanism  will  operate  in  harmony."  These  two 
claims,  however,  do  not  include  the  nail-supply  box,  nor  the  devices 
for  securing  passage  from  that  box  to  the  nailways,  nor  the  devices 
for  cutting  them  out  at  the  end  of  the  nailways  and  delivering  them 
to  the  chutes,  nor  the  nail  chutes,  nor  the  nailing  mechanism.  Of 
the  620  lines  of  the  specification,  barely  25  deal  with  the  construc- 
tion and  operation  of  the  nailways;  and,  for  aught  that  the  record 
discloses,  the  meritorious  features  of  complainant's  box-nailing  ma- 
chine may  lie  wholly  within  the  other  parts  of  the  completed  struc- 
ture. In  the  opinion  of  the  majority  of  the  court,  there  seems  to  be 
no  reason,  therefore,  to  modify  the  conclusion  above  expressed  that 
the  improvement  covered  by  the  fifth  and  sixth  claims  does  not 
disclose  any  patentable  invention. 
The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 

NOTE. 

Utility,  Extent  of  Use,  and  Commercial  Success  as  Evidence  of  In* 

vention. 

I.  Utility 

[al  (U.  S.  1895)  On  the  question  of  the  patentability  of  casting  the  cover* 
cup,  and  lid  of  a  galvanic  battery  in  one  solid  piece,  no  weight  is  to  be  at- 
tached to  the  alleged  achievement  of  new  results  consisting  in  the  avoidance 
of  the  resistance  encountered  by  electricity  at  joints  and  in  preventing  the 
weakening  effect  of  the  corrosive  liquid  upon  the  joints;  for  these  results 
are  common  to  all  the  arts  using  corrosive  liquids  when  joints  are  dispensed 
with.— Consolidated  Electric  Mfg.  Co.  v.  Holtzer,  67  Fed.  907,  15  C.  C.  A.  63, 
33  U.  S.  App.  80. 

[b]  (U.  S.  1899)  When  the  question  of  Invention  is  doubtful,  the  presump- 
tion of  validity  arising  from  the  granting  of  a  patent,  as  well  as  the  prac- 
tical success  of  the  thing  patented,  should  be  given  due  weight  and  considera- 
tion.—Strea  tor  Cathedral  Glass  Co.  v.  Wire  Glass  Co.,  97  Fed.  950,  38  O.  C. 
A.  573. 

[c]  (U.  S.  1900)  The  great  utility  of  a  patented  article,  process,  or  im- 
provement can  only  be  considered,  and  allowed  to  turn  the  scale  upon  the 
question  whether  the  inventive  faculty  has  been  exercised,  when  that  ques- 
tion is  balanced  with  doubt— Falk  Mfg.  Co.  v.  Missouri  B.  Co.,  103  Fed.  295. 
43  C.  0.  A.  240. 
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[d]  (TJ.  S.  1849)  Superior  utility,  where  not  derived  from  the  use  of  better 
material  or  greater  skill  or  care  in  the  manufacture,  is  evidence  of  invention. 
—Many  v.  Sizer,  Fed.  Cas.  No.  9,056  [1  Fish.  Pat.  Cas.  17]. 

[e]  (TJ.  S.  1885)  Where  actual  results  demonstrate  that  the  patent  is  of 
great  utility,  this  fact,  while  not  conclusive,  is  a  fair  matter  of  consideration, 
in  determining,  in  cases  of  doubt,  the  question  of  patentability. — Washburn 
&  Moen  Mfg.  Co.  T.  Grinnell  Wire  Oo.  (C.  C.)  24  Fed.  23. 

[f]  (U.  S.  1886)  A  new  combination  of  old  parts,  for  attaining  an  object, 
is  sometimes  so  obvious  as  to  merit  no  title  to  invention,  and,  in  ordinary 
oases,  while  novelty  and  utility  are  evidences  of  inventive  skill,  there  should 
be  other  evidence  that  it  existed.  This  may  sometimes  be  found  in  the  ma- 
chine itself,  and  sometimes  in  the  history  of  the  invention. — Enterprise  Mfg 
Co.  v.  Sargent  (C.  C.)  28  Fed.  185. 

[g]  (U.  S.  1889)  Where  an  improvement  in  process  and  apparatus  for  mak- 
ing illuminating  gas  introduced  a  very  desirable  advantage  by  which  the  ex- 
pense was  greatly  lessened,  held,  that  the  fact  that  the  older  inventions,  now 
claimed  to  be  susceptible  of  being  modified  by  mere  mechanical  skill  into 
the  one  in  question,  remained  without  modification  until  the  patentee  made 
it,  and  that  his  improvement  at  once  commended  itself  to  those  skilled  in  the 
art,  was  sufficient  to  show  patentable  invention. — Guarantee  Trust  &  Safe 
Deposit  Co.  v.  New  Haven  Gaslight  Co.  (C.  C.)  39  Fed.  268. 

[h]  (TJ.  S.  1893)  Invention  is  shown  in  substituting,  for  the  old  rubber 
ejectors  in  the  blank  or  pattern  cutting  roll  of  a  box  machine,  sectional 
ejector  plates  which  are  actuated  by  springs,  have  a  central  support  and 
rocking  motion,  and  are  more  easily  adjustable,  more  durable,  and  superior 
in  operation  to  the  old.— Ballard  v.  McCluskey  (C.  C.)  58  Fed.  880. 

[i]  (TJ.  S.  1896)  A  patent  for  an  improvement  in  gas  heaters  or  burners, 
consisting  substantially  in  giving  to  the  jet  holes  in  a  vertical  asbestos  board 
an  upward  inclination,  whereby  the  gas  discharges  itself  more  freely  and 
evenly,  held  to  show  patentable  invention,  in  view  of  the  very  beneficial  re- 
sults achieved,  and  of  the  fact  that,  while  the  desirability  of  these  results 
was  long  recognized,  no  previous  inventor  or  mechanic  had  conceived  of  the 
improvement. — Taylor  Burner  Oo.  v.  Diamond  (C.  C.)  72  Fed.  182. 

[j]  (U.  S.  1899)  Mere  utility  does  not  establish  patentability,  and  it  Is  not 
every  slight  Improvement  that  is  the  result  of  the  exercise  of  inventive  fac- 
ulty.—Shoe  v.  GImbel,  96  Fed.  96. 

[k]  (U.  S.  1901)  The  presumption  in  favor  of  the  validity  of  a  patent  aris- 
ing from  its  issuance  is  reinforced  by  the  facts  that  the  patented  machine 
was  the  first  among  many  designed  for  the  same  purpose  to  accomplish  suc- 
cessfully that  purpose,  and  that  it  has  been  copied  admittedly  by  defendants. 
— Hallock  v.  Davison,  107  Fed.  482. 

[1]  (TJ.  S.  1901)  That  the  apparatus  of  a  patent  is  capable  of  being  used 
as  a  speaking  telephone,  as  shown  by  experiments  made  by  experts,  is  not 
sufficient  to  prove  that  the  patentee  had  succeeded  in  using  it  successfully 
for  that  purpose  at  the  time  -of  his  application,  so  as  to  entitle  him  to  claim 
such  use  as  his  discovery,  where  it  is  disclaimed  in  the  application,  or  to 
show  that  the  disclaimer  was  made  through  mistake;  and,  to  give  such  ex- 
periments evidential  value,  it  must  be  shown  that  they  were  made  under  the 
same  or  similar  conditions  as  those  existing  in  experiments  conducted  by  the 
patentee.— American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  970; 
Same  v.  Century  Tel.  Co.,  Id. 

[ml  (TJ.  S.  1903)  The  fact  that  a  large  number  of  inventions  have  been 
made,  and  patents  granted,  relating  to  the  same  subject-matter,  none  of 
which  discloses  the  device  of  a  later  patent,  nor  any  which  so  successfully 
accomplished  the  result  sought,  is  strong  evidence  that  such  patent  discloses 
invention. — Peters  v.  Union  Biscuit  Co.,  120  Fed.  679. 

[nl  (D.  C.  1874)  On  the  question  of  whether  the  inventive  faculty  has 
been  exercised  in  effecting  a  combination,  evidence  that  the  combination  is 
new  and  of  great  benefit  raises  a  presumption  in  favor  of  originality. — In  re 
Pennock,  1  MacArthur,  531. 
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IL  Extent  of  Use  and  Commercial  Success. 
1.  In  General 

[a]  (U.S.  1893)  Upon  the  question  whether  letters  patent  No.  298,303, 
granted  May  6,  1884,  to  George  Krementz,  for  a  new  and  improved  collar 
button  having  a  hollow  head  and  stem  and  formed  out  of  a  single  continuous 
plate  of  sheet  metal,  involved  invention,  it  was  shown  that  the  devices  com- 
bined strength  with  lightness  and  economy  of  material,  that  its  advantages 
were  at  once  recognized  by  the  trade,  so  that  large  quantities  were  sold,  and 
that  the  person  charged  with  infringement  of  the  patent,  who  was  skilled 
in  the  art,  had  only  patented  buttons  composed  of  two  parts  soldered  to- 
gether. Held,  that  the  device  was  patentable,  and  not  merely  result  of  the 
application  of  the  ordinary  skill  of  the  calling,  in  the  improvement  of  prior 
devices.— Krementz  v.  S.  Cottle  Co.,  148  U.  S.  556,  13  Sup.  Ct  719,  37  L.  Ed. 
558,  reversing  (C.  C.  1889)  39  Fed.  323. 

[b]  (U.  S.  1895)  Where  the  record  shows  that  plaintiffs  device  was  novel 
and  useful,  and  that  it  went  into  immediate  and  general  use,  the  appellate 
court  cannot  hold  that  the  jury  should  have  been  instructed  that  there  was 
no  invention  therein. — Holmes  v.  Truman,  67  Fed.  542,  14  C.  C.  A.  517,  29 
U.  S.  App.  572. 

[c]  (U.  S.)  Extensive  sale  and  use  is  only  to  be  considered  as  evidence  of 
invention  in  doubtful  cases. — (1895)  Consolidated  Electric  Mfg.  Co.  v.  Holtzer, 
67  Fed.  907,  15  C.  C.  A.  63,  33  U.  S.  App.  80;  (1894)  Dalby  v.  Lynes  (C.  C.) 
64  Fed.  376. 

[d]  (U.  S.  1895)  A  method  for  overcoming  disadvantages  in  the  use  of  cel- 
luloid for  book  covers  held  to  show  patentable  invention,  it  appearing  that  the 
same  was  hit  upon  by  the  patentee  only  after  continued  experiment,  and 
was  not  discovered  by  others  engaged  in  similar  work,  and  that  it  produced 
artistic  and  commercially  successful  results. — Horn  v.  Bergner  (C.  C.)  68  Fed. 
428,  decree  affirmed  Bergner  v.  Horn  (1896)  72  Fed.  687,  18  O.  C.  A.  679,  25 
U.  S.  App.  647. 

[e]  (U.  S.  1895)  Giving  to  the  footboard  of  a  rowboat  an  upward  curvature 
of  about  45  degrees  in  the  part  where  the  toes  rest,  though  in  itself  appa- 
rently involving  no  invention,  held  to  be  patentable,  upon  evidence  that  it  was 
at  once  widely  adopted,  taken  in  connection  with  the  presumptions  arising 
from  the  patent  and  the  decision  in  its  favor  in  the  court  below.— Davis  v. 
Parkman,  71  Fed.  961,  18  C.  C.  A.  398,  33  U.  S.  App.  371;  Parkman  v.  Davis, 
Id. 

[f,  g]  (U.  S.  1896)  Extensive  use  is  only  to  be  considered  as  evidence  of  in- 
vention in  doubtful  cases,  and  it  loses  its  evidential  force  where  it  can  be 
attributed  to  something  else  than  mere  novelty,  as  in  case  of  a  use  in  con- 
nection with  another  device,  of  a  meritorious  character,  which  supplies  a 
long-felt  want.— Dueber  Watch  Case  Mfg.  Co.  v.  Bobbins,  75  Fed.  17,  21  C. 
C.  A.  198,  43  U.  S.  App.  391,  reversing  decree  Bobbins  v.  Dueber  Watch 
Case  Mfg.  Co.  (C.  C.  1895)  71  Fed.  186. 

[h]  (U.  S.  1900)  Where  the  public  use  of  a  patented  article  shown  relates 
to  an  indiscriminate  use,  rather  than  to  use  by  manufacturers  and  other 
persons  engaged  in  the  art,  it  is  not  of  especial  value  to  the  court  in  a  suit 
upon  the  patent.— Nutter  v.  Brown,  98  Fed.  892,  39  C.  C.  A.  332. 

[i]  (U.  S.  1900)  Whether  a  device  involves  invention  is  a  question  of  fact, 
and  one  upon  which  judicial  minds  may  reach  different  conclusions  in  very 
simple  cases.  Hence,  when  a  bill  for  infringement  of  a  patent  adds  to  the 
presumption  of  invention  arising  from  the  granting  of  the  patent  by  allega- 
tions of  the  commercial  success  and  extensive  use  of  the  patented  article, 
and  the  prior  art,  so  far  as  a  court  can  take  judicial  notice  of  it,  does  not 
disclose  a  similar  device,  the  patent  should  not  be  declared  void  on  its  face 
for  obvious  lack  of  invention,  except  in  plain  cases. — Beer  v.  Walbridge,  100 
Fed.  465,  40  C.  C.  A.  496. 

[j]  (U.  S.  1901)  Where  it  is  claimed  in  the  specification  of  a  patent  that 
certain  improvements  embodied  in  the  device  shown  are  novel  and  of  great 
utility,  and  they  are  not  disclosed  in  the  prior  art  so  far  as  the  court  can 
take  judicial  notice  of  it,  the  patentee  should  be  given  the  opportunity  to 
show  that  his  device  has  been  so  received  by  the  public  as  to  indicate  that  it 
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has  the  merit  claimed,  and  should  not  be  declared  void  on  its  face. — Lyons 
v.Drucker,  106  Fed.  416,  45  C.  O.  A.  368. 

[k]  (U.  S.  1901)  Where,  in  the  device  of  a  patent,  the  departure  from 
former  means  is  small,  yet  the  change  is  important,  the  doubt  as  to  whether 
the  inventive  faculty  has  been  exercised  is  to  be  weighed  in  view  of  the  fact 
that  the  device  in  question  has  displaced  others  which  had  previously  been 
employed  for  analogous  uses,  and  this  may  decide  the  issue  in  favor  of  in- 
vention, especially  where  other  inventors,  of  experience  and  skill  in  the  art, 
had  unsuccessfully  attempted  to  solve  the  problem  presented. — Star  Brass 
Works  v.  General  Electric  Co.,  Ill  Fed.  398,  49  C.  O.  A.  409. 

[1]  (U.  S.  1902)  The  general  use  of  a  patented  article  is  evidence  of  value 
only  when  the  novelty  or  utility  of  the  article  is  a  matter  of  great  doubt,  and 
its  evidential  value  even  in  such  cases  is  nothing  upon  the  question  of  novelty 
when  it  can  be  attributed  to  other  causes. — Goodyear  Tire  &  Rubber  Oo.  v. 
Rubber  Tire  Wheel  Co.,  116  Fed.  363,  53  C.  C.  A.  583. 

[m]  (TJ.  S.  1880)  Where  the  merits  of  the  invention  were  quickly  perceived 
by  the  public,  and  it  was  accepted  and  adopted  by  the  trade,  and  went  into 
general  use,  the  patent  will  be  sustained.— Strobridge  v.  Lindsay  (C.  C.)  2 
Fed.  692. 

[n]  (TJ.  S.  1880)  The  general  acceptance  and  extensive  use  of  a  new  device 
is  evidence  that  it  was  the  product  of  Invention.— Washburn  &  Moen  Mfg. 
Co.  v.  Haish  (C.  C.)  4  Fed.  900. 

[o]  (U.  S.  1890)  Where  the  inventive  character  of  a  patented  device  is 
questionable,  the  large  and  increasing  sales  of  the  device  may  be  taken  into 
consideration  in  determining  its  patentability.— -Stearns  v.  Phillips  (C.  C.)  43 
Fed.  792. 

[p]  (U.  S.  1892)  There  was  nothing  in  the  prior  state  of  the  art,  as  shown 
either  by  the  nine  patents  issued  in  1889  to  A.  W.  Thomas,  or  by  other 
patents,  to  render  claim  4  of  reissued  patent  No.  11,153,  for  a  bicycle  tire, 
invalid  for  want  of  invention,  especially  in  view  of  the  fact  that  this  tire 
was  the  first  one  commercially  adopted,  and  that  it  went  into  immediate  and 
very  extensive  use. — Featherstone  v.  George  R.  Bidwell  Cycle  Co.  (C.  C.)  53 
Fed.  113. 

[q]  (U.  S.  1892)  The  first  claim  of  patent  No.  279,094,  to  Emile  Kegreisz, 
covers  an  improved  process  of  giving  a  variegated  appearance  to  the  orna- 
mentation of  enameled  ironware  by  recoating  it  with  a  colored  liquid  after 
it  has  been  enameled  in  the  usual  way.  Held  that,  in  view  of  the  fact  that 
Kegreisz  was  the  first  to  perfect  the  art,  and  make  it  a  commercial  success, 
and  that  the  goods  are  pleasing  and  ornamental,  and  have  become  popular 
with  the  public,  it  must  be  held  that  the  discovery  of  the  process  involved 
the  exercise  of  inventive  faculty. — Lalance  &  Grosjean  Mfg.  Co.  v.  Haber- 
mann  Mfg.  Co.  <C.  C.)  53  Fed.  375. 

[r]  (U.  S.  1894)  One  who,  by  overcoming  difficulties  which  for  years  have 
baffled  all  others,  perfects  a  device  which  satisfactorily  supplies  a  long- 
existing  and  imperative  need,  and  supersedes  all  other  appliances,  both  at 
home  and  abroad,  proves  the  exercise  of  inventive  faculty,  though  the  change 
from  existing  devices  seems  comparatively  slight. — Consolidated  Brake  Shoe 
Co.  v.  Detroit  Steel  &  Spring  Co.  (C.  C.)  59  Fed.  902. 

[s]  (TJ.  S.  1894)  Improvements  in  a  sewing  machine,  which  overcome  a 
recognized  defect  existing  after  the  machine  is  put  on  the  market,  and  render 
it  so  much  more  serviceable  and  salable  as  to  materially  increase  the  demand, 
must  be  considered  as  involving  an  invention. — Miller  v.  Handley  (C.  C.)  61 
Fed.  100. 

[t]  (U.  S.  1895)  A  construction  which  had  been  very  nearly  approached 
but  never  reached  by  prior  inventors  held  to  be  patentable,  in  view  of  the 
facts  that  it  met  a  recognized  want  and  was  extensively  adopted,  and  that 
the  patent  had  long  been  acquiesced  in  by  the  trade. — National  Co.  v.  Belcher 
(C.  C.)  68  Fed.  665;    Same  v.  Morse,  Id. 

[u]  (TJ.  S.  1895)  A  patent  for  an  improvement  in  seams  for  horse  collars, 
consisting  of  a  welt  bridging  the  joint,  and  a  line  of  staples  straddling  the 
joint  and  passing  through  both  welts,  held  valid,  in  view  of  the  fact  that  it 
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has  gone  into  such  extensive  use  as  to  practically  revolutionize  the  trade. — 
Brownson  v.  Dodson  Fisher-Brockmann  Co.  (O.  C.)  71  Fed.  517. 

[v]  (U.  S.  1896)  The  fact  that  an  improved  device  or  machine  meets  with 
a  ready  sale,  and  has  largely  superseded  other  constructions,  is  given  weight 
only  when  the  questions  of  novelty  and  invention  are  in  doubt.— William 
Schwarzwaelder  &  Co.  v.  City  of  Detroit  (C.  C.)  77  Fed.  886. 

[w]  (U.  S.  1896)  Testimony  as  to  the  popularity  of  an  improved  structure 
may  be  received  in  rebuttal  to  overcome  any  doubt  which  may  arise  because 
the  patent  is  so  close  to  the  line  between  true  combinations  and  mere  unpat- 
entable aggregations.— Michigan  Stove  Co.  v.  Fuller-Warren  Co.  (C.  C.)  81 
Fed.  376. 

[x]  (U.  S.  1897)  The  fact  that  a  patented  device  went  into  immediate  use. 
and  practically  supplanted  all  others,  is  not  to  be  attributed  entirely  to  artful 
advertising  in  the  case  of  an  article  which  is  not  sold  to  the  public  at  large, 
but  is  used  only  by  mechanics  of  skill  in  their  art,  as  is  the  case  with  elec- 
trical heaters  for  railway  cars. — Consolidated  Car  Heating  Co.  v.  American 
Electric  Heating  Corp.,  82  Fed.  993. 

[y]  (U.  S.  1898)  The  presumption  from  the  granting  of  a  later  patent  re- 
lating to  the  same  subject-matter  is  that  there  is  a  substantial  difference  be- 
tween the  inventions,  and  this  presumption  is  fortified  by  the  success  of  the 
machines  under  the  later  patent,  and  the  fact  that  the  machines  under  the 
earlier  one  did  not  meet  the  requirements  of  the  trade,  so  that  the  patent  has 
remained  moribund  for  .nearly  three-fourths  of  its  term. — Campbell  Printing- 
Press  &  Manufacturing  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed.  315. 

[zl  (U.  S.  1898)  The  commercial  success  and  wide  use  of  a  patented  device 
is  entitled  to  consideration  where  the  question  of  invention  is  in  doubt;  as  is 
also  the  fact  that  prior  devices,  alleged  to  have  been  anticipations,  were  not 
successful. — Rubber  Tire  Wheel  Co.  v.  Columbia  Pneumatic  Wagon  Wheel 
Co.,  91  Fed.  978. 

[zzl  (U.  S.  1900)  Extensive  use  of  a  patented  article  is  strong  proof  of  util- 
ity, but  not  of  invention,  and  is  entitled  to  consideration,  on  that  issue,  only 
in  doubtful  cases.— National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  99  Fed.  75a 

2.  Weight  and  Sufficiency. 

[a]  (U.  S.  1892)  Patent  No.  228,186  to  Maurice  Gandy,  was  for  a  hard,  non- 
elastic  machinery  belt,  composed  of  cotton  canvas  or  duck,  having  its  warp 
thread  larger  than  its  weft,  both  warp  and  weft  being  hard  spun.  There  had 
been  various  prior  unsuccessful  attempts  to  make  belts  of  canvas,  and  Gandy 
himself  had  experimented  for  several  years,  but  found  that  the  canvas  of 
bard-spun  warp  and  weft  cracked  because  of  the  excessive  expansion  of  the 
outer  surface  in  going  round  the  pulley.  He  finally  conceived  the  idea  of 
obviating  this  difficulty  by  diminishing  the  thickness  of  the  belt,  while  re- 
taining the  same  strength,  which  he  accomplished  by  making  the  warp  larger 
than  the  weft.  The  belt  thus  made  soon  went  into  large  use,  both  in  this 
country  and  Europe.  Held  sufficient  to  show  that  the  last  step  involved  both 
invention  and  utility.— Gandy  v.  Main  Belting  Co.,  143  U.  S.  587,  12  Sup.  Ct 
598,  36  L.  Ed.  272,  reversing  (C.  C.  1886)  28  Fed.  570. 

[b,  c]  (TJ.  S.  1896)  That  a  device  has  gone  into  general  use,  and  displaced 
other  devices,  while  in  some  cases  high  evidence  of  invention,  is  not  conclusive 
of  patentability,  nor  sufficient  to  support  a  patent,  where  the  changes  made 
from  the  prior  art  are  mere  changes  of  mechanical  construction,  or  of  form, 
size,  or  materials.— Klein  v.  City  of  Seattle,  77  Fed.  200,  23  C.  C.  A.  114,  44 
U.  S.  App.  741,  affirming  judgment  (C.  C.  1894)  63  Fed.  702. 

[d]  (TJ.  S.  1898)  In  a  doubtful  case,  the  fact  that  the  patented  device  has 
gone  into  general  use,  and  superseded  other  devices,  may  be  sufficient  to  turn 
the  scale  and  support  the  presumption  of  patentability  arising  from  the  grant 
of  the  patent. — Thomas  Roberts  Stevenson  Co.  v.  McFassell,  90  Fed.  707,  33 
C.  C.  A.  249. 

[el  (TJ.  S.  1899)  Large  sales  and  Increasing  popularity  cannot  be  accepted 
as  certain  proofs  of  novelty  and  invention,  especially  when  the  article,  as 
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made  and  sold  by  complainant,  differs  in  many  respects  from  the  article 
shown  in  the  specifications,  and  covered  by  the  claims. — Christy  \.  Hygeia 
Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  965,  36  C.  C.  A.  31. 

[f]  (U.  S.  1899)  The  commercial  success  of  a  patented  article  is  only  one 
element  to  be  considered,  where  patentability  is  otherwise  in  doubt. — Lane  v. 
Welds,  99  Fed.  286,  39  C.  C.  A.  528. 

[g]  (U.  S.  1902)  The  fact  that  a  patented  device  or  combination  has  dis- 
placed others  which  had  previously  been  used,  and  has  gone  into  immediate 
and  general  use,  is  persuasive  evidence  that  it  involves  invention. — Kinloch 
TeL  Oo.  v.  Western  Electric  Co.,  113  Fed.  659,  51  C.  C.  A.  369. 

[h]  (U.  S.  1881)  In  all  doubtful  cases  involving  the  validity  of  a  patent,  the 
fact  that  the  article  made  by  the  use  of  the  process  described  in  the  patent 
has  been  extensively  sold  is  a  consideration  of  great  weight  with  the  court, 
but  it  is  not  enough  per  se  to  sustain  the  patent. — Wilson  Packing  Oo.  v. 
Chicago  Packing  &  Provision  Co.  (C.  C.)  9  Fed.  547;  Same  v.  St  Louis  Beef 
Canning  Co.,  Id.;   Same  v.  Hunter,  Id 

[i]  U.  S.  1882)  Where  an  article  is  of  great  utility,  has  superseded  older 
articles,  and  is  largely  recognized  by  the  public  as  useful,  there  is  a  strong 
presumption  in  favor  of  its  patentability.— Lindsay  v.  Stein  (C.  C.)  10  Fed. 
907,  20  Blatchf.  370. 

[j]  (U.  S.  1883)  Sufficient  evidence  of  patentable  merit  is  shown  where  the 
proofs  establish  that  the  patentee  was  the  first  to  conceive  the  idea  of  con- 
structing the  device  described  in  his  patent,  whereby  improved  results  were 
accomplished,  and  that  the  public  had  attested  its  superior  utility  and  value  by 
adopting  the  same  instead  of  the  constructions  previously  used.— Miller  v. 
Pickering  (C.  C.)  16  Fed.  540. 

[k]  (U.  S.  1886)  The  utility  of  a  machine,  instrument,  or  contrivance,  as 
shown  by  the  general  public  demand  for  it,  while  not  conclusive,  is  highly 
persuasive  evidence  of  novelty  and  invention,  and,  in  the  absence  of  very 
conclusive  evidence  to  the  contrary,  will  generally  exercise  a  controlling  in- 
fluence.—Hill  v.  Biddle  (C.  C.)  27  Fed.  560. 

[1]  (TJ.  S.  1887)  The  fact  that  a  patented  machine  went  into  use  almost  im- 
mediately, displaced  other  machines  used  for  the  same  purpose,  and  has  con- 
tinued in  use  for  nearly  20  years,  without  any  question  ever  being  raised  as  to 
the  validity  of  the  patent  and  its  renewal,  is  of  itself  entitled  to  much  weight 
in  considering  the  question  of  the  validity  of  the  patent— Good  v.  Bailey  (C. 
C.)  33  Fed.  42. 

[m]  (U.  S.  1889)  Where  the  evidence  shows  that  the  article  made  by  com- 
plainant has  commended  Itself  to  the  trade,  and  is  being  accepted  by  the  pub- 
lic as  more  desirable  than  are  other  known  varieties,  such  public  acceptance 
warrants  the  court  in  sustaining  the  patent,  if  no  anticipating  structure  is 
shown,  though  the  existence  of  patentable  ingenuity  in  the  invention  is  not 
apparent  to  the  ordinary  mind. — Chicopee  Folding  Box  Co.  v.  Nugent  (C.  C.) 
41  Fed.  139,  decree  affirmed  American  Paper  Pail  &  Box  Co.  v.  National  Fold- 
ing Box  &  Paper  Oo.  (1892)  51  Fed.  229,  2  C.  C.  A.  165,  1  U.  S.  App.  283. 

[n]  (U.  S.  1890)  The  speedy  and  general  adoption  by  the  public  of  a  patent- 
ed device  is  not  conclusive  on  the  question  of  novelty  and  utility,  where  it 
can  be  accounted  for  on  grounds  peculiar  to  the  course  of  trade,  nor  can  such 
adoption  ever  sustain  a  patent  in  which  the  court  fails  to  find  invention. — 
Peoria  Target  Co.  v.  Cleveland  Target  Co.  (C.  C.)  47  Fed.  725. 

[o]  (U.  S.  1894)  The  Increased  use  of  a  tool  is  not  sufficient  of  itself  to 
show  patentable  invention.— Saunders  v.  Allen  (C.  C.)  60  Fed.  610,  9  C.  C.  A. 
157,  20  U.  S.  App.  446. 

[p]  (U.  S.  1894)  The  fact  of  extensive  sales  is  entitled  to  greater  weight  as 
evidence  of  utility  and  invention  when  the  article  is  of  a  kind  which  pur- 
chasers are  not  likely  to  be  induced  to  buy  by  reason  of  alluring  trade-marks, 
attractive  finish,  or  the  energy  of  traveling  salesmen. — Stahl  v.  Williams  (C. 
C.)  04  Fed.  121. 

[q]  (U.  S.  1895)  Extensive  recognition  by  the  public,  large  sales,  and  the 
fact  that  manufacturers  have  generally  taken  license  under  the  patent,  are 
potential  facts,  largely  influencing  the  judgment  of  the  court  as  to  invention. — 
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Bobbins  v.  Dueber  Watch  Case  Mfg.  Oo.  (C.  C.)  71  Fed.  186,  decree  reversed 
Dueber  Watch  Case  Mfg.  Co.  v.  Bobbins  (1896)  75  Fed.  17,  21  C.  a  A.  198, 
43  U.  S.  App.  391. 

[r]  (U.S.  1896)  Invention  cannot  be  predicated  of  the  popularity  of  the 
article  alone,  as  the  success  thereof  may  be  accounted  for  by  superior  work- 
manship, attractive  manner  of  display,  and  the  energy  and  ability  with  which 
it  is  introduced  to  the  market.— Ypsilanti  Dress  Stay  Mfg.  Co.  v.  Van  Valken- 
burg  (C.  C.)  72  Fed.  277,  decree  affirmed  (1897)  78  Fed.  926,  24  C.  C.  A.  416,  45 
U.  S.  App.  507. 

[s]  (U.  S.  1898)  While  the  success  of  a  patented  device  is  not  conclusive  as 
to  its  patentability  or  novelty,  it  is  quite  persuasive  where  the  question  is  a 
doubtful  one.— Allington  &  Curtis  Mfg.  Co.  v.  Globe  Co.,  89  Fed.  865;  Same 
v.  Lee,  Id. 

[t]  (U.  S.  1896)  In  determining  whether  an  article  which  appears  simple 
embodies  invention,  the  fact  that  it  supersedes  all  other  appliances,  or  that 
a  useful  and  successful  commercial  result  has  been  attained  through  its  recog- 
nition by  the  public  in  extensive  use,  has  a  controlling,  if  not  a  conclusive 
effect— Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  982. 


(124  Fed.  66.) 

HUBLBUT  v.  UNITED  STATES  MAILING  TUBE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  187. 

1.  Patents— Invention— Papf.r  Tubes. 

The  Hurlbut  patent  No.  441.846,  for  tubes  especially  intended  to  cover 
paper  tubes,  is  void,  for  lack  of  patentable  invention,  in  view  of  the 
prior  art 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  119  Fed.  188. 

A.  Parker  Smith,  for  appellant. 
W.  C.  Hauff,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  by  the  complainant  from  a  de- 
cree dismissing  the  bill  in  a  suit  brought  to  restrain  the  infringe- 
ment of  letters  patent  granted  to  the  complainant  December  2,  1890, 
for  a  paper  tube.  The  court  below  dismissed  the  bill  upon  the  theory 
that  the  defendant's  tube  was  not  an  infringement  of  the  patent,  in 
view  of  the  narrow  construction  which  must  be  given  to  the  claims. 
119  Fed.  188. 

The  patent  describes  a  tube  made  of  paper,  and  which  is  suitable 
for  use  as  a  speaking  tube,  as  a  conduit  for  wires,  and  for  other  pur- 
poses. The  tube  has  a  cylindrical  core,  or  inner  tube,  which  is  formed 
by  bending  a  fillet  of  paper  of  the  length  desired  around  a  mandrel, 
so  that  the  sides  abut  or  somewhat  overlap,  and  around  the  core 
one  or  more  strips  or  tapes  of  paper  are  wound  spirally,  serving  to 
bind  the  core  firmly  in  its  tube  formation.  When  more  than  one 
wrapping  is  applied,  the  succeeding  ones  are  wound  so  as  to  break 
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joints.  The  layers  are  secured  together  by  paste  or  cement.  The 
whole  forms  a  composite  structure  which  is  light,  is  sufficiently  strong 
for  the  uses  for  which  it  is  intended,  can  be  economically  constructed, 
and  can  be  readily  cut  into  shorter  lengths  if  desired.  The  patentee 
states  in  the  specification: 

"While  I  regard  the  tube  when  made  of  paper  as  the  better  construction, 
because  more  economical,  I  do  not  limit  myself  to  a  paper  tubing,  as  metal 
might  be  used  without  departing  from  my  invention." 

The  claims  are  as  follows: 

"(1)  In  a  tube,  the  combination  of  a  cylindrical  core,  formed  from  a  single 
thickness  of  material  and  having  an  abutting  or  slightly  overlapped  seam, 
said  core  being  covered  throughout  by  a  spirally  wound  tape,  substantially 
as  described. 

"(2)  In  a  paper  tube,  the  combination  of  a  cylindrical  core,  formed  from  a 
single  thickness  of  paper  and  having  an  abutting  or  overlapped  seam,  tapes 
of  the  same  material  spirally  wound  around  said  core  and  breaking  joints, 
and  an  adhesive  material  to  bind  said  core  and  tapes,  substantially  as  de- 
scribed." 

The  prior  state  of  the  art  in  respect  to  tubes  generally  is  referred 
to  in  the  opinion  of  the  court  below  by  the  following  statement : 

"The  commonplace  expedient  for  strengthening  both  rigid  and  pliable  ma- 
terials, by  rolling  them  in  tubular  shape  and  confining  them  by  means  of 
an  outer  binding,  had  been  developed  in  a  variety  of  ways  and  applied 
to  all  manner  of  structures,  from  paper  rolls  to  rubber  hose  and  metal  pipes." 

Flexible  tubes  were  old,  made  of  rubber  coated  with  canvass,  in 
which  the  core  was  formed  and  the  covering  was  applied  similarly  to 
that  of  the  patent  in  suit.  The  prior  patent  to  Stone  discloses  such  a 
tube.  The  rigid  tubes  of  the  prior  art  which  approach  most  closely 
to  the  tube  of  the  patent  are  those  shown  and  described  in  the  earlier 
patents  to  Stow  and  to  Tainter. 

The  patent  to  Stow,  granted  December  20,  1870,  for  "improve- 
ment in  pipes  and  tubes  for  water  and  gas,"  shows  a  tube  consisting 
of  a  sheet  metal  core  with  a  wrapping  of  paper.  The  core  is  bent 
around  a  mandrel  into  the  form  of  a  tube,  so  that  the  edges  of  the 
metal  abut  or  slightly  overlap,  and  it  is  then  wrapped  spirally  to  any 
desired  thickness  with  a  strip  of  roofing  paper,  and  the  paper  is  then 
saturated  with  hot  pitch. 

The  patent  to  Tainter,  granted  in  1887,  after  pointing  out  that 
"paper  tubes  are  ordinarily  made  by  rolling  a  flat  sheet  upon  a  man- 
drel until  the  edges  meet  or  overlap,  and  securing  them  by  glue  or 
other  adhesive  substance  "  describes  a  tube  in  which  the  core  is  a 
strip  of  paper  wound  in  a  spiral  of  very  low  pitch,  and  the  wrapping 
is  a  similar  strip  wound  similarly.  The  edges  of  the  strips  abut 
throughout.  The  strips  are  wound  in  opposite  directions,  or  in  the 
same  direction,  so  as  to  break  joints  with  each  other.  The  tube  may 
be  composed  of  two  or  more  enwrapping  strips  wound  about  the  core. 
The  layers  of  paper  are  coated  with  paste  to  firmly  unite  them  to- 
gether. 

The  first  claim  of  the  patent  in  suit  is  not  limited  by  its  terms  to  a 
paper  tube,  and  such  a  limitation  cannot  be  imported  into  it,  in  view 
of  the  statement  inserted  in  the  specification  in  order  to  preclude 
such  an  interpretation.     Construed  as  it  must  be,  it  is  completely 
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met  and  anticipated  by  the  Stow  patent.  The  tube  of  that  patent 
is  in  all  details  of  construction  identical  with  that  of  the  claim,  when 
the  core  of  the  latter  is  made  of  metal,  as  the  patent  contemplates 
it  may  be.  It  is  made  of  a  single  thickness  of  material,  and  has  an 
abutting  or  slightly  overlapping  seam,  and  is  enwrapped  to  any  de- 
sired thickness  over  the  core  by  spirally  wound  strips. 

The  second  claim  covers  a  paper  tube  in  which  the  core  is  en- 
wrapped by  tape  spirally  wound  and  breaking  joints;  that  is,  en- 
wrapped by  two  or  more  strips  successively  in  such  manner  that  the 
seams  of  one  shall  not  be  opposite  the  seams  of  the  other.  The  tube 
of  this  claim  is  the  tube  of  the  Tainter  patent,  except  as  respects  the 
core;  and  the  core  is  the  old  form  of  paper  tube  referred  to  in  the 
Tainter  patent.  Tainter  preferred  a  core  wound  in  a  spiral  of  low 
pitch,  but  the  patentee  preferred  the  form  which  Tainter  desired  to 
dispense  with.  From  another  point  of  view,  the  patentee  substituted 
for  Tainter's  core  one  in  form  and  details  of  construction  like  that 
of  the  Stow  patent,  but  made  of  paper,  instead  of  metal.  He  then 
enwrapped  it,  and  applied  adhesive  material  to  bind  the  parts  to- 
gether, as  Tainter  had  done.  We  are  unable  to  discover  any  inven- 
tion in  this.  If  the  patentee  had  been  the  first  to  discover  the  su- 
perior adaptability  of  paper  for  the  kind  of  tube  which  he  desired 
to  construct,  there  might  have  been  patentable  novelty  in  his  improve- 
ment. When,  however,  it  appears  that  this  had  been  disclosed  by 
Tainter,  and  that  it  was  old  to  construct  cores  in  the  identical  form  of 
his  and  enwrap  them  spirally  with  a  strip  or  strips  of  paper  as  he  did, 
and  to  enwrap  them  so  that  the  strips  would  break  joints,  and  to 
cement  the  layers  together  by  adhesive  materials  so  as  to  make  the 
tube  sufficiently  rigid  and  strong,  it  is  impossible  to  discover  pat- 
entable novelty.  If  his  tube  is  an  improvement  upon  that  of  Tainter, 
it  is  one  of  that  character  which  was  plainly  suggested  by  the  prior 
art,  and  the  improvement  exhibits  merely  good  judgment  and  the 
exercise  of  very  simple  mechanical  adaptation. 

The  judge  who  heard  the  cause  in  the  court  below,  apparently  from 
a  kindly  desire  to  save  the  patent  from  extinction,  contented  himself 
with  giving  it  a  construction  so  narrow  that  it  would  not  include  the 
defendant's  tube.  The  defendant's  tube  is  constructed  like  the  tube 
of  the  Tainter  patent,  except  that  the  paper  strips  are  wound  in  a 
spiral  of  greater  pitch.  It  is  apparent  that  the  difference  between 
the  low  pitch  of  the  Tainter  strips  and  the  greater  pitch  of  the  de- 
fendant's is  a  mere  matter  of  degree.  In  affirming  the  decree  of  the 
court  below  we  are  constrained  to  base  our  decision  upon  the  in- 
validity of  the  patent. 

The  decree  is  affirmed,  with  costs. 
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(124  Fed.  753.) 

In  re  CHASE  et  al. 

In  re  B.  H.  GLADDING  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    June  18,  1903.) 

No.  470. 

1.  Assignments— Preceding  Bankruptcy— Claims  of  Assignees— Payment- 
Equitable  Lien. 

Where  an  Insolvent  made  an  assignment  for  the  benefit  of  his  creditors, 
and  prior  to  the  filing  of  a  bankruptcy  petition  the  assignee  collected  dues, 
continued  insurance  on  the  property,  arranged  for  guarding  the  same, 
collected  outstanding  goods,  conducted  much  correspondence,  took  an 
exhaustive  inventory,  and  incurred  a  liability  for  rent,  such  assignee 
acquired  a  lien  on  the  assets  for  his  necessary  disbursements,  and  the 
reasonable  value  of  such  services  as  benefited  the  bankrupt's  estate,  un- 
affected by  Bankr.  Act,  §  64b  (Act  July  1,  1898,  c.  641,  30  Stat.  563  [U.  9. 
Comp.  St  1901,  p.  3447]),  prescribing  the  debts  of  a  bankrupt  entitled  to 
priority  on  distribution  of  his  estate,  subject  to  the  limitations  of  Ran- 
dolph v.  Scruggs,  23  Sup.  Ct.  710,  190  U.  S.  533,  47  L.  Ed.  1165. 
8.  Same— Surrender  of  Assets— Waiver  of  Lien. 

That  such  assignees  paid  to  the  trustee  in  bankruptcy  the  gross  amount 
received  by  them,  and  surrendered  all  other  assets  in  their  hands,  did 
not  deprive  them  of  the  right  to  apply  to  the  court  for  the  payment  of  the 
amount  of  such  lien. 
8.  Bankruptcy— Equities  of  Trustee. 

The  rule  applied  that  trustees  in  bankruptcy  have  no  equities  greater 
than  those  of  the  bankrupt,  and  sometimes  will  be  ordered  to  do  full 
justice,  even  in  some  cases  where  the  circumstances  give  rise  to  no  legal 
right,  and,  perhaps,  not  even  to  a  right  which  could  be  enforced  in  a 
court  of  equity  as  against  an  ordinary  litigant 
4.  Same— Assignments. 

An  assignment  for  the  benefit  of  creditors,  fairly  made  and  Intended  to 
facilitate  the  equal  distribution  of  the  insolvent's  property  among  his 
creditors,  without  any  attempt  to  defraud  or  embarrass  persons  to  whom 
he  was  indebted,  is  not  so  contrary  to  the  policy  of  the  bankrupt  act  as 
to  preclude  the  assignee  from  recovering  for  disbursements  and  services 
made  for  the  benefit  of  the  estate  prior  to  the  filing  of  the  bankrupt's  peti- 
tion. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Rhode  Island,  in  Bankruptcy. 
See  120  Fed.  709. 

Seeber  Edwards  (James  C.  Collins,  Jr.,  and  Edwards  &  Angell,  on 
the  brief),  for  petitioners. 

Herbert  A.  Rice  (Walter  B.  Vincent  and  James  Harris,  on  the 
brief),  for  respondent  trustee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  petition  under  section  24b 
of  the  act  establishing  a  uniform  system  of  bankruptcy,  approved 
July  1,  1898,  c.  541,  30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432], 
asking  for  a  revision  of  the  decree  of  the  District  Court  for  the  Dis- 

f  4.  Effect  of  national  bankruptcy  act  on  state  insolvency  laws  and  on  as- 
signments for  benefit  of  creditors,  see  note  to  Carting  v.  Seymour  Lumber  Co., 
51  C.  C.  A.  11. 
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trict  of  Rhode  Island  in  the  matter  of  B.  H.  Gladding  Company,  bank- 
rupt. The  bankrupt  is  a  corporation  domiciled  in  Rhode  Island, 
and  on  the  ioth  day  of  September,  1902,  it  made  a  general  common- 
law  assignment  to  the  petitioners  for  the  benefit  of  its  creditors,  di- 
recting an  equal  distribution  among  them.  No  criticism  is  made  of 
the  terms  of  the  assignment,  nor  any  suggestion  that  it  was  not 
framed  in  all  respects  for  the  advantage  of  all  the  creditors.  The  as- 
signor was  carrying  on  a  retail  dry  goods  store  in  Providence,  and  it 
had  a  lease  of  the  premises  occupied  by  it  therefor.  The  petitioners 
entered  into  possession  of  the  stock,  and  held  the  same  until  the  as- 
signor was  subsequently  adjudged  bankrupt.  Meanwhile  they  con- 
tinued the  business  on  the  leasehold  premises.  They  thus  became 
subject  to  a  claim  on  the  part  of  the  owner  of  the  fee  of  the  leased 
premises  for  a  certain  proportion  of  the  accruing  rent  thereof.  The 
question  of  liability  for  rent  is  not  in  form  to  be  completely  disposed 
of  by  us,  and  it  will  remain  to  be  adjusted  by  the  District  Court,  sub- 
ject to  the  rules  which  we  announce  herein.  The  case  further  shows 
the  following: 

"While  in  possession  of  the  store  the  assignee  collected  certain  billa  due 
to  the  company,  amounting  to  $9,190.  They  continued  the  insurance  upon  the 
property,  arranged  for  the  watching  and  guarding  of  the  stock  in  the  store, 
and  of  the  books  and  papers  of  the  company,  got  in  certain  goods  of  the 
company  which  were  outstanding,  disposed  of  certain  claims  against  the 
company,  finished  up  and  delivered  certain  goods  made  to  order,  cared  for  the 
horses  and  wagons  of  the  company,  conducted  much  correspondence,  and  took 
an  exhaustive  inventory  of  the  property  of  said  company." 

The  petitioners  turned  over  to  the  trustee  in  bankruptcy  all  the 
assets,  and  submitted  to  the  District  Court  their  claims  for  com- 
pensation for  their  disbursements  and  for  an  allowance  for  their  serv- 
ices, and  for  protection  against  the  demand  made  by  the  owner  of  the 
leased  premises.  The  referee  rejected  all,  and  the  District  Court, 
without  any  opinion  and  in  a  formal  manner,  entered  a  decree  affirm- 
ing his  decision.  The  question  involved  seems  to  have  been  under 
discussion  since  the  enactment  of  the  bankruptcy  act  of  March  2, 
1867,  15  Stat.  227,  c.  258.     Bump's  Bankruptcy  (ioth  Ed.)  848. 

It  cannot  be  questioned  on  this  record  that  the  disbursements  and 
services  of  the  assignees  were  desirable  for  the  preservation  of  the 
assets,  and  for  maintaining  them  so  as  to  yield  the  largest  net  return, 
and  so,  at  least  in  part,  inured  to  the  benefit  of  the  creditors  in  the 
bankruptcy.  Of  course,  compensation  could  not  be  based  on  a  per- 
centage of  the  assets,  or  on  any  consideration  except  that  of  a  moder- 
ately reasonable  allowance  for  the  attention  given  the  property,  ac- 
cording to  the  portion  of  time  which  the  assignees  used  therefor,  all 
to  be  adjusted  in  such  way  as  not  to  throw  on  the  estate  a  double 
burden  of  any  serious  consequence.  It  can  hardly  be  necessary  to 
argue  that  such  reimbursement  and  compensation  would  be  in  ac- 
cordance with  general  equity. 

The  trustee,  however,  .seems  to  understand  that  the  case  is  govern- 
ed by  section  64b  of  the  statute  (Bankr.  Act  July  1,  1898,  c.  541,  30 
Stat.  563  [U.  S.  Comp.  St.  1901,  p.  3447]),  which  is  as  follows: 

"The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in 
full  out  of  bankrupt  estates,  and  the  order  of  payment  shall  be  (1)  the  actual 
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and  necessary  cost  of  preserving  the  estate  subsequent  to  filing  the  petition; 
(2)  the  filing  fees  paid  by  creditors  in  involuntary  cases;  (3)  the  cost  of  ad- 
ministration, including  the  fees  and  mileage  payable  to  witnesses  as  now  or 
hereafter  provided  by  the  laws  of  the  United  States,  and  one  reasonable  at- 
torney's fee,  for  the  professional  services  actually  rendered,  irrespective  of  the 
number  of  attorneys  employed,  to  the  petitioning  creditors  in  involuntary 
cases,  to  the  bankrupt  in  involuntary  cases  while  performing  the  duties  herein 
prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  allow; 
(4)  wages  due  to  workmen,  clerks  or  servants  which  have  been  earned  within 
three  months  before  the  date  of  the  commencement  of  proceedings,  not  to 
exceed  three  hundred  dollars  to  each  claimant;  and  (5)  debts  owing  to  any 
person  who  by  the  laws  of  the  states  or  the  United  States  is  entitled  to 
priority." 

Some  of  the  propositions  of  the  petitioners  give  color  to  this  un- 
derstanding of  the  trustee,  but  it  is  without  any  proper  basis.  The 
provision  of  statute  quoted  has  no  relation  to  this  subject-matter. 
It  applies  only  to  sums  over  which  the  court  in  bankruptcy  has  juris- 
diction as  such  court.  In  the  present  case,  the  claims  of  petitioners 
constituted  a  lien  on  the  assets  in  their  hands  adverse  to  the  trustee, 
and  the  portion  of  the  statute  cited  appertains  to  nothing  of  that 
nature.  If  there  had  been  any  doubt  on  the  point,  it  was  removed 
by  Louisville  Trust  Company  v.  Comingor,  184  U.  S.  18,  22  Sup.  Ct. 
293,  46  L.  Ed.  413.  The  claims  of  the  petitioners  depend  altogether 
on  general  principles  of  law,  by  virtue  of  which  they  might  have  re- 
tained assets  in  their  hands  until  their  lien  was  satisfied. 

The  fact  that,  under  the  circumstances,  the  petitioners  paid  the  trus- 
tee the  gross  amount  received  by  them,  and  delivered  them  the  other 
assets,  does  not,  as  is  clearly  settled,  deprive  them  of  the  right  to  apply 
to  the  court  for  payment  of  the  sums  for  which  they  once  had  a  lien. 
It  is  settled  that  a  trustee  in  bankruptcy  has  no  equities  greater  than 
those  of  the  bankrupt,  and  that  he  will  be  ordered  to  do  full  justice, 
even  in  some  cases  where  the  circumstances  would  give  rise  to  no  legal 
right,  and,  perhaps,  not  even  to  a  right  which  could  be  enforced  in  a 
court  of  equity  as  against  an  ordinary  litigant.  Williams'  Law  of 
Bankruptcy  (7th  Ed.)  191.  Indeed,  bankruptcy  proceeds  on  equitable 
principles  so  broad  that  it  will  order  a  repayment  when  such  prin- 
ciples require  it,  notwithstanding  the  court  or  the  trustee  may  have 
received  the  fund  without  such  compulsion  or  protest  as  is  ordinarily 
required  for  recovery  in  the  courts  either  of  common  law  or  chancery. 
Hutchinson  v.  Le  Roy,  113  Fed.  202,  205,  51  C.  C.  A.  159;  Hutchin- 
son v.  Otis,  115  Fed.  937,  940,  53  C.  C.  A.  419;  Batchelder  &  Lincoln 
Company  v.  Whittemore  (C.  C.  A.;  decided  April  23,  1903)  122  Fed. 
355.1  Indeed,  so  sweeping  is  this  rule  that  in  Hutchinson  v.  Otis,  115 
Fed.,  at  page  940,  53  C.  C.  A.  422,  we  said  that  parties  having  an 
interest  might  not  be  held  by  a  court  of  bankruptcy  even  to  a  mis- 
take merely  of  law.  Its  breadth  is  also  shown  in  Lowell  on  Bank- 
ruptcy, §  310,  where  it  is  said  that  it  has  been  established  ever  since 
1742,  beginning  with  Scott  v.  Surman,  Willes,  400,  and  that  it  is  so 
sweeping  that,  in  actions  at  law  brought  by  assignees  in  bankruptcy, 
defendants  may  prevail  on  merely  equitable  defenses.  How  it  hap- 
pened that  jurisdiction  in  bankruptcy  became  of  an  equitable  nature 
is  explained  historically  in  an  interesting  way  in  Robson's  Bank- 
ruptcy (2d  Ed.)  at  page  2. 

1  58  C.  C.  A.  517. 
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But  there  seems  to  be  an  impression  that  the  statutes  in  bankruptcy 
have  denounced  assignments  at  common  law  for  the  benefit  of  cred- 
itors to  such  an  extent  as  to  mark  them  as  so  far  ag  5t  the  policy 
of  the  law  that  all  parties  thereto  are  particeps  criminis,  and  that  none 
can  establish  thereunder  any  rights  pro  or  con.  There  are  several 
answers  thereto.  First  of  all,  even  if  assignments  were  strictly  void 
as  such,  the  assignees,  until  the  intervention  of  proceedings  in  bank- 
ruptcy, would  stand  as  the  agents  of  the  assignors,  coupled  with  pos- 
session ;  and  so,  having  acted  innocently  in  their  behalf,  they  would 
become  entitled  as  such  agents  to  receive  their  disbursements  and  a 
reasonable  compensation,  and  to  hold  a  lien  therefor  on  the  property 
in  their  hands.  This  was  well  stated  by  Mr.  Justice  Brown,  then  a 
district  judge,  in  Hunker  v.  Bing  (D.  C.)  9  Fed.  277,  281,  where,  un- 
der a  previous  statute  in  bankruptcy,  he  said  that  the  respondent  in 
that  case,  who  was  an  assignee  under  a  common-law  assignment,  might 
be  regarded  as  a  "factor  or  agent"  of  the  assignor ;  so  that  he  might 
be  held  "as  having  done  what  he  did  under  an  implied  request  to  that 
effect,  and  to  have  acquired  thereby  an  equitable  lien  upon  the  prop- 
erty in  his  possession  for  his  necessary  services  and  disbursements 
therein,  which  should  be  respected  in  bankruptcy  so  far  as  they  have 
been  necessary  and  beneficial  to  the  general  creditors,  or  such  as  the 
assignee  in  bankruptcy  would  otherwise  have  incurred."  Mr.  Justice 
Gray,  in  Bryan  v.  Bernheimer,  181  U.  S.  188,  192,  193,  21  Sup.  Ct. 
557,  45  L.  Ed.  814,  noticed  the  same  fact  when  he  said  that  an  as- 
signee under  a  general  assignment  is  not  one  for  value,  but  simply 
"an  agent"  for  the  distribution  of  the  proceeds  of  the  debtor's  prop- 
erty among  his  creditors. 

Indeed,  this  proposition  of  agency  is  well  illustrated  by  the  fact 
that,  ordinarily,  common-law  assignments  contain  a  clause  expressly 
making  the  assignee  the  agent  of  the  assignor;  but  this  clause,  of 
course,  is  not  necessary,  because,  if  the  assignment  becomes  inef- 
fectual as  an  assignment  and  as  creating  a  technical  trust,  the  agency 
is  implied  by  law.  On  the  other  hand,  it  is  not  to  be  inferred  that 
the  assignor  and  the  assignee  are  at  liberty  to  create  the  terms  of  this 
agency  at  their  own  option.  From  the  time  the  assignor  declares 
his  insolvency  by  making  an  assignment,  his  property  must  be  held 
equitably  for  the  benefit  of  his  creditors,  and  he  can  do  nothing  which 
will  embarrass  or  prejudice  them  in  realizing  therefrom,  whether  the 
result  is  that  they  are  administered  under  the  common-law  assign- 
ment or  ultimately  go  into  the  hands  of  a  trustee  in  bankruptcy. 
Therefore,  in  no  event  can  he  impress  on  them  a  lien  for  any  amount 
of  compensation  arbitrarily  agreed  on.  Anything  in  this  direction 
beyond  what  would  be  reasonable  and  equitable  would  be  contrary 
to  the  policy  of  the  law,  and  would  be  declared  invalid  by  the  court 
having  jurisdiction  of  the  trust  if  the  assignment  is  worked  out  at 
common  law,  or  by  the  court  in  bankruptcy  if  the  property  finally 
comes  under  its  control. 

These  principles  fully  justify  a  reasonable  claim  on  the  part  of  the 
petitioners.  No  authority  cited  to  the  contrary,  either  under  the 
present  statutes  of  bankruptcy  or  any  previous  act,  is  of  sufficient 
weight  or  force  of  reasoning  to  preponderate  against  this  conclusion. 
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Therefore,  even  if  it  could  be  sustained  that  the  statutes  denounce 
these  assignments  as  contrary  to  their  policy,  the  especial  proposi- 
tion correctly  announced  by  Mr.  Justice  Brown  would  require  that  the 
decree  under  consideration  should  be  reversed. 

In  illustration  of  this  conclusion,  it  is  to  be  noted  that,  even  in 
cases  of  conveyances  which  are  fraudulent  at  common  law  either  by 
implication  or  intent,  no  such  decisive  rule  exists  as  that  claimed  by 
the  trustee.  It  is  obvious  that  even  one  who  receives  a  conveyance 
fraudulently  may  render  such  services  with  reference  to  the  property 
involved  as  to  enhance  its  value  as  it  finally  comes  into  the  possession 
of  creditors.  It  is  also  evident  that  under  such  circumstances  there 
would  be  no  equity  in  permitting  the  creditors  to  receive  such  en- 
hanced value  without  compensation  therefor.  Of  course,  no  allow- 
ances could  be  made  when  the  property  is  recovered  from  the  fraudu- 
lent purchaser  by  a  suit  at  common  law ;  but  it  is  otherwise  when  the 
creditors  find  it  necessary,  for  the  purpose  of  impeaching  the  fraudu- 
lent conveyance,  to  apply  to  the  chancery  courts  for  their  assistance. 
This  is  stated  in  Clements  v.  Nicholson,  6  Wall.  299,  312,  18  L.  Ed. 
786,  as  follows: 

"A  sale  may  be  void  for  bad  faith  though  the  buyer  pays  the  full  value 
of  the  property  bought.  This  Is  the  consequence  where  his  purpose  is  to  aid 
the  seller  in  perpetrating  a  fraud  upon  his  creditors,  and  where  he  buys 
recklessly,  with  guUty  knowledge.  When  the  fact  of  fraud  is  established  in 
a  suit  at  law,  the  buyer  loses  the  property  without  reference  to  the  amount 
or  application  of  what  he  has  paid,  and  he  can  have  no  relief  either  at  law 
or  in  equity.  When  the  proceeding  is  in  chancery,  the  jurisdiction  exercised 
is  more  flexible  and  tolerant.  The  equity  appealed  to,  while  it  scans  the 
transaction  with  the  severest  scrutiny,  looks  at  all  the  facts,  and,  giving  to 
each  one  its  due  weight  deals  with  the  subject  before  it  according  to  its  own 
ideas  of  right  and  justice.  In  some  instances  it  visits  the  buyer  with  the 
same  consequences  which  would  have  followed  in  an  action  at  law.  In 
others  it  aUows  the  security  to  stand  for  the  amount  advanced  upon  it.  In 
others  it  compels  the  buyer  to  account  only  for  the  difference  between  the 
under  price  which  he  paid  and  the  value  of  the  property.  In  others,  although 
he  may  have  paid  the  full  value,  and  the  property  may  have  passed  beyond 
the  reach  of  the  process  of  the  court,  it  regards  him  as  a  trustee,  and  charges 
him  accordingly.  Where  he  has  honestly  applied  the  property  to  the  liabilities 
of  the  seUer,  it  may  hold  him  excused  from  further  responsibility.  The  car- 
dinal principle  in  all  such  cases  Is  that  the  property  of  the  debtor  shall  not  be 
diverted  from  the  payment  of  his  debts  to  the  injury  of  his  creditors  by  means 
of  the  fraud." 

This  was  cited  with  approval  in  Davis  v.  Schwartz,  155  U.  S.  631, 
639,  IS  Sup.  Ct.  237,  39  L.  Ed.  289,  and  its  rules  are  accepted  by  lead- 
ing authorities.  Wait  on  Fraudulent  Conveyances  (3d  Ed.)  346. 
What  was  said  by  Mr.  Justice  Curtis  in  Hastings  v.  Spenser,  1  Curt. 
504,  Fed.  Cas.  No.  6,201,  must,  of  course,  be  qualified  by  the  later 
decision  in  Clements  v.  Nicholson.  If  equity  applies  such  rules  with 
reference  to  conveyances  which  are  denounced  by  the  common  law 
as  properly  fraudulent,  how  much  more  liberally  will  it  apply  them  to 
transactions  like  that  at  bar. 

But  neither  the  present  statutes  of  bankruptcy  nor  any  prior  act  do, 
or  did,  unqualifiedly  denounce  an  assignment  like  that  at  bar,  in- 
tended for  the  equal  distribution  of  the  property  of  a  failing  debtor 
among  creditors,  without  any  attempt  to  defraud  or  embarrass  per- 
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sons  to  whom  he  is  under  liability.  In  this  respect,  assignments  at 
common  law  stand  precisely  as  do  proceedings  for  the  appointment 
of  receivers  by  federal  courts  or  state  courts,  which,  under  the  act  to 
amend  the  Act  of  July  i,  1898,  approved  February  5,  1903,  become 
a  sufficient  basis  for  an  involuntary  petition.  In  section  2  of  that  act 
(32  Stat.  797,  c.  487),  the  making  a  general  assignment  and  an  ap- 
plication for  a  receiver,  under  the  circumstances  named  therein,  are 
classed  together ;  so  that  there  is  nothing  in  the  terms  of  the  present 
statutes  of  bankruptcy  to  justify  a  claim  that  an  assignment  for  the 
benefit  of  creditors,  like  that  at  bar,  is  any  more  in  fraud  of  the  stat- 
utes, or  denounced  by  them,  than  the  action  of  a  state  tribunal,  which 
may  be  one  of  the  highest  authority,  in  proceeding  on  an  honest  ap- 
plication for  a  receiver.  It  can  be  no  more  reprehensible  to  make  an 
assignment  in  favor  of  creditors,  free  from  any  attempt  to  embarrass 
them  and  from  any  dishonest  purpose,  than  to  apply  to  a  federal  court 
or  state  court  for  the  appointment  of  a  receiver ;  and  the  bankruptcy 
statutes  do  not  seek  to  punish  one  more  than  the  other. 

It  was  suggested  at  bar  that  the  present  statutes  in  bankruptcy 
put  some  mark  of  reprobation  on  assignments  for  the  benefit  of 
creditors  beyond  any  prior  like  legislation;  but  no  specification  of 
any  reasons  for  this  assertion  was  given  us,  nor  any  authority  cited 
in  support  thereof.  There  is  nothing  peculiar  in  the  language  of  the 
existing  statutes  in  support  of  such  a  proposition.  Therefore  the 
decisions  of  the  Supreme  Court  under  prior  legislation  have  full  ef- 
fect, especially  as  that  court  then  held  that  a  general  assignment  for 
the  benefit  of  creditors  was  an  act  of  bankruptcy.  West  Company 
v.  Lea,  174  U.  S.  590,  595,  19  Sup.  Ct.  836,  43  L.  Ed.  1098.  That 
there  was  nothing  unlawful  in  such  an  assignment,  but  that  it  was 
merely  voidable  by  proceedings  in  bankruptcy,  and  meritorious  unless 
avoided,  has  been  clearly  affirmed  by  the  Supreme  Court  under  the 
prior  statutes.  Mayer  v.  Hellman,  91  U.  S.  496,  23  L.  Ed.  377,  con- 
tains nothing  of  much  importance  on  this  topic,  as  it  relates  simply 
to  an  assignment  made  earlier  than  the  period  with  reference  to  which 
it  could  be  avoided  by  the  bankruptcy.  The  opinion,  however,  ob- 
serves, at  page  501,  that  the  assignment  in  that  case  was  not  a  pro- 
ceeding in  hostility  to  the  creditors,  but  for  their  benefit.  In  Reed  v. 
Mclntyre,  98  U.  S.  507,  25  L.  Ed.  171,  a  creditor  who  had  levied  an 
execution  on  assigned  property  sought  to  obtain  a  priority  over  the 
bankrupt's  estate  in  whose  behalf  the  assignment  had  been  avoided. 
The  opinion,  at  page  509,  observes  that  the  assignment  was  made  in 
good  faith,  for  the  purpose  of  securing  an  equitable  distribution,  and 
without  any  intent  to  hinder,  delay,  or  defraud  creditors.  At  page 
512  it  refers  to  the  fact  that  there  had  been  no  controversy  between 
the  assignee  in  bankruptcy  and  the  assignee  under  the  common-law 
assignment,  which,  it  says,  was  "due,  doubtless,  to  the  fact  that  the 
administration  of  the  debtor's  effects  in  the  bankruptcy  court  would 
accomplish  the  same  end  designed  by  the  assignment;  namely,  the 
distribution  of  the  property  for  the  equal  benefit  of  all  the  creditors." 
This  is  enforced  again  at  page  513,  where  the  opinion  observes  that, 
even  if  the  assignment  was  an  act  of  bankruptcy — and  we  have  already 
observed  it  was  subsequently  determined  that  it  was — yet  it  was  not 
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invalid  except  with  reference  to  proceedings  under  the  statute.  It 
further  observes,  in  effect,  that  the  object  of  a  general  assignment  con- 
forms to  the  policy  of  the  statutes  of  bankruptcy;  because  it  says 
that,  if  it  should  be  held  that  the  litigating  creditor  in  that  case  could 
have  accomplished  his  purpose,  the  result,  in  his  obtaining  priority 
over  the  other  creditors,  would  have  been  that  the  bankruptcy  pro- 
ceedings were  the  instrument  of  defeating  the  very  purpose  which 
the  bankruptcy  statute  intended  to  serve,  namely,  the  same  distribu- 
tion among  the  creditors  which  the  assignment  sought  to  accomplish. 
Boese  v.  King,  108  U.  S.  379,  27  L.  Ed.  760,  goes  even  further  in  its 
statements.  There  was  a  dissent,  but  it  did  not  touch  any  question 
we  are  considering.  It  arose  out  of  the  fact  that  the  assignment  was 
made  with  expressed  reference  to  a  state  statute  which  had  been  ren- 
dered inoperative  by  the  bankruptcy  legislation  of  Congress.  At 
page  385  the  court  suggested  what  was  afterwards  held,  as  we  have 
already  said,  in  West  Company  v.  Lea,  supra,  that  a  general  assign- 
ment for  the  benefit  of  creditors  was  an  act  of  bankruptcy.  On  page 
386  the  opinion  adds  that,  in  the  absence  of  proceedings  in  bankruptcy, 
and  so  long  as  the  debtor  did  not  object,  "the  assignees  had  authority 
to  sell  the  property  and  distribute  the  proceeds  among  all  the  cred- 
itors." The  opinion  then  considers  the  effect  of  the  local  statute. 
On  page  387  it  repeated  the  observation  made  in  Reed  v.  Mclntyre, 
that,  except  as  against  proceedings  in  bankruptcy,  the  assignment  was 
valid  for  the  purpose  of  securing  an  equal  distribution  of  the  estate 
among  all  the  creditors  in  proportion  to  their  several  demands. 

Nothing  in  these  expressions  of  the  Supreme  Court  declares  that 
general  assignments,  honestly  made,  are  contrary  to  the  policy  of 
the  bankruptcy  statutes;  and,  on  the  other  hand,  they  are  declared 
to  be  in  harmony  therewith.  The  trustee,  however,  relies  on  Bryan 
v.  Bernheimer,  181  U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814,  and  In 
re  Sievers  (D.  C.)  91  Fed.  366,  affirmed  in  Davis  v.  Bohle,  92  Fed. 
325,  34  C.  C.  A.  372.  The  question  before  us,  however,  was  not  con- 
sidered in  any  of  those  cases ;  and,  indeed,  the  only  authority  brought 
to  the  attention  of  the  court  which  we  are  called  on  to  accept  is  Louis- 
ville Trust  Company  v.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46 
L.  Ed.  413.  The  case  immediately  preceding,  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  to  a  certain  extent  broad- 
ened the  application  of  Bryan  v.  Bernheimer;  but  Louisville  Trust 
Company  v.  Comingor  gave  a  new  limitation  with  reference  to  pro- 
ceedings involving  questions  of  the  claims  of  assignees  like  those  at 
bar,  which  left  the  decisions  relied  on  by  the  trustee  inapplicable. 
It  is  true  the  court  did  not  pass  directly  on  the  present  issue.  It 
held,  however,  that  an  assignee  under  a  general  assignment  for  the 
benefit  of  creditors  who  makes  a  claim  for  services  and  disburse- 
ments, notwithstanding  the  assignment  has  been  set  aside  by  subse- 
quent proceedings  in  bankruptcy,  has  so  far  an  adverse  right  that  he 
may  be  entitled  to  an  adjudication  thereon  by  a  court  of  general 
jurisdiction,  so  that  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000, 
44  L.  Ed.  II7S»  applies.  This  excludes  the  cases  now  relied  on  by 
the  trustee.  The  implication  from  Louisville  Trust  Company  v.  Co- 
mingor, however,  is  very  forcible,  because,  if  the  law  is  absolute,  as 
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claimed  by  the  trustee  and  as  held  in  the  decree  appealed  from,  that 
such  assignees  as  those  at  bar  can  maintain  no  claim  for  services  and 
disbursements,  the  case  decided  in  Louisville  Trust  Company  v.  Co- 
mingor  would  apparently  have  been  anticipated  by  Bryan  v.  Bern- 
heimer,  as  supplemented  by  Mueller  v.  Nugent.  If  the  assignee  in 
Louisville  Trust  Company  v.  Comingor  had  in  law  no  shadow  of 
claim,  Bryan  v.  Bernheimer  would  have  sufficiently  disposed  of  him. 

On  the  whole,  it  is  plain  that,  under  the  special  circumstances  of 
many  cases  of  this  character,  there  may  arise  a  strong  equity  in  favor 
of  such  allowances  as  are  now  claimed,  and  that  there  is  no  provision 
of  statute,  and  no  declaration  of  any  court  of  authority,  holding  that, 
as  a  matter  of  law,  they  should  never  be  granted.  On  the  other  hand, 
so  far  as  there  are  any  indications  which  we  are  bound  to  regard, 
they  are  to  the  contrary.  Therefore,  in  the  present  case,  the  District 
Court  should  ascertain  and  determine  whether,  under  all  the  circum- 
stances, the  petitioners  are  equitably  entitled  to  their  disbursements, 
or  any  part  thereof,  reasonable  allowances  for  their  services,  and 
protection  against  outstanding  claims  for  rent.  None  of  these  mat- 
ters should  be  disposed  of  on  any  arbitrary  rule  of  law  that  neither 
class  of  allowances  can  be  made,  but  they  should  be  determined  ac- 
cording to  what  is  reasonable  and  equitable  in  view  of  all  the  coi  Vi- 
rions. 

Since  this  was  prepared,  the  Supreme  Court  passed  down  its  opin- 
ion in  Randolph  v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  710,  47  L.  Ed. 
1165,  which  assures  us  that  the  conclusion  reached  herein  is  correct. 
Nevertheless,  Randolph  v.  Scruggs  does  not  cover  all  the  details  in- 
volved at  bar.  Moreover,  the  directions  and  accompanying  explana- 
tions herein  contained  seem  necessary  for  the  guidance  of  the  District 
Court.  We  note,  however,  that  Randolph  v.  Scruggs,  at  page  539, 
190  U.  S.,  page  712,  23  Sup.  Ct.,  47  L.  Ed.  1165,  w  careful  to  hold  that 
an  equitable  and  reasonable  allowance  for  the  services  of  assignors 
like  the  petitioners  is  for  only  such  as  have  "benefited  the  estate." 
Therefore  that  limitation,  and  all  the  phraseology  of  the  opinion  in 
Randolph  v.  Scruggs,  must  be  understood  as  adopted  by  us.  Sum- 
mers v.  Abbott,  122  Fed.  36,  58  C.  C.  A.  352,  decided  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  sustains  our  conclusions, 
although  it  omits  the  limitation  imposed  by  the  Supreme  Court. 

Let  there  be  a  decree  in  accordance  with  our  opinion  passed  down 
this  day,  with  costs  for  the  petitioner!. 
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(124  Fed.  721.) 

GREGG  v.  METROPOLITAN  TRUST  00.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  18,  1903.) 

No.  1,162. 

1  Railroads— Foreclosure— Preference— Diversion   of    Earnings— Reim- 
bursement. 

The  gross  earnings  of  a  railroad  company  are  reimbursed  for  a  diver- 
sion to  the  benefit  of  mortgagees,  so  that  the  current  operating  expense 
creditors  are  not  entitled,  on  account  of  the  diversion,  to  a  preference 
from  the  proceeds  of  the  corpus  of  the  mortgaged  property  when  sold  on 
foreclosure,  where  the  company  borrows  money  on  its  notes,  secured  by 
its  mortgage  bonds,  and  the  proceeds  are  passed  to  its  general  credit  in 
the  banks  making  the  discount,  and  then  checked  out  to  pay  current  ex- 
penses, the  money  not  being  borrowed  to  pay  any  particular  debts. 

%  Same— Current  Income— Sale  of  Mileage. 

Where  a  railroad  company  sells  to  brokers  and  others  mileage  in  bulk, 
and  at  a  discount,  over  other  railroads,  for  whom  it  acts  in  issuing  the 
same,  the  proceeds  not  accounted  for  to  them,  but  used  for  its  own  pur- 
poses, are  not  part  of  its  current  Income,  as  respects  the  rights  of  its 
current  operating  expense  creditors  and  mortgagees  relative  to  the  ques- 
tions of  diversion  from  and  reimbursement  of  its  gross  earnings. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  is  a  second  appeal.  In  the  former  case  we  decided  that  preferential 
six  months'  claimants  had  no  preference  over  mortgagees  in  the  proceeds  of 
the  corpus  of  the  mortgaged  railroad  property,  unless  there  had  been  a  diver- 
sion of  the  current  earnings  which  the  mortgagees  should  equitably  restore, 
and  that  the  burden  was  upon  such  claimants  to  show  such  diversion.  We 
reversed  the  former  decree,  denying  a  preference  to  Gregg  and  certain  other 
claimants  who  had  established  debts  entitled  to  preference  of  payment  out 
of  current  income,  upon  the  ground  that  the  master,  in  reporting  that  there 
had  been  no  diversion  of  income  during  the  six  months  preceding  the  receiver- 
ship, had  erred  in  treating  car  trust  debts  as  debts  of  the  income,  and  prop- 
erly payable  out  of  current  income,  and  remanded  the  case  for  a  re-reference, 
with  leave  to  take  further  evidence.  Gregg  v.  Mercantile  Trust  Co.,  109  Fed. 
220,  48  C  C  A.  318.  The  master  has  again  reported  that  there  was  no  diver- 
sion for  which  the  mortgagees  could  be  made  accountable.  Exceptions  by 
appellant  were  overruled,  and  preference  again  denied  to  the  appellant.  From 
this  decree  an  appeal  has  been  prosecuted. 

Harlan  Cleveland,  for  appellant. 

Morrison  R.  Waite  and  Herbert  Parsons,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

There  is  no  surplus  income  arising  from  the  operation  of  the  receiver 
applicable  to  the  payment  of  this  or  any  other  debt,  nor  is  it  claimed 
that  there  was  any  diversion  of  income  by  the  receiver,  by  which  the 
mortgage  creditor  profited,  upon  which  to  found  an  equity  against  the 
bondholders.  Burnham  v.  Bowen,  in  U.  S.  776,  782,  4  Sup.  Ct.  675, 
28  L.  Ed.  596;  International  Trust  Co.  v.  Townsend  Brick  Co.,  95 
Fed  850,  37  C.  C.  A.  396,  405.  The  proceeds  of  the  sale  of  the  mort- 
gaged property  are  insufficient  to  pay  the  mortgage  debts,  and,  if  the 
appellant  is  to  be  paid  at  all,  he  must  be  paid  at  the  expense  of  .the 
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mortgage  creditors  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
property.  Before  the  mortgage  creditors  can  be  displaced  in  respect 
of  the  corpus  of  the  property,  it  must  appear  that  the  current  earnings 
which  accrued  during  the  period  shortly  before  the  receivership  were 
not  applied  to  the  payment  of  current  operating  expenses  incurred 
within  the  same  period,  but  were  used  in  the  permanent  improvement 
of  the  property  mortgaged,  or  for  the  payment  of  the  mortgage  debt, 
and  that,  as  a  consequence  of  this  misapplication,  current  expense  cred- 
itors have  been  disappointed.  This  is  the  well-settled  rule  in  respect 
of  the  payment  of  these  so-called  preferential  debts  of  the  income. 
Central  Trust  Co.  v.  East  Tenn.,  V.  &  G.  Ry.  Co.,  80  Fed.  624,  26  C. 
C.  A.  30;  International  Trust  Co.  v.  Townsend  Brick  Co.,  95  Fed. 
850,  37  C.  C.  A.  396;  Rhode  Island  Locomotive  Works  v.  Conti- 
nental Trust  Co.,  108  Fed.  5,  47  C.  C.  A.  147.  This,  was  the  law  as  de- 
clared in  the  opinion  upon  the  former  appeal  and  as  such  is  the  law  of 
the  case.  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  220,  227,  48  C.  C. 
A.  318. 

For  the  sole  purpose  of  permitting  certain  creditors  of  the  income 
to  establish,  if  they  could,  that  there  had  been  a  diversion  of  current 
earnings  by  which  the  mortgagee  had  profited,  and  the  extent  of  such 
diversion,  we  remanded  this  case,  that  additional  evidence  might  be 
heard  by  the  special  master,  and  a  report  made.  Upon  this  second 
reference  the  master  reported  that  during  the  six  months  next  pre- 
ceding the  appointment  of  a  receiver  claims  aggregating  $99,215.49 
had  been  paid  by  the  railroad  company,  which  had  inured  to  the  benefit 
of  the  mortgage  creditors.    The  items  were  as  follows  : 

Car  Trust  notes $88,209  31 

Interest  on  bonds 5,501  53 

Sidings   3,045  45 

Land  purchased 2,257  20 

$99,215  49 

The  appellant  excepted,  because  he  did  not  report  two  other  items, 
which  he  claimed  were  of  like  character,  viz. : 

For  car  couplers  to  replace  couplers  in  use,  to  comply  with  act  of 

Congress $2,712  54 

Expenditure  on  Union  Depot  viaduct 442  44 

The  master  did  not  report  the  aggregate  earnings  during  that  period, 
and  it  is  not  possible,  from  the  report  alone,  to  know  whether  the 
gross  current  earnings  of  the  company  were  sufficient,  if  properly 
applied,  to  have  paid  the  current  operating  expenses,  and  leave  a 
net  income  which  was  sufficient  to  have  authorized  the  expenditure 
for  permanent  improvements  and  equipment  and  the  payment  of  in- 
terest upon  the  mortgage  debt  shown  to  have  been  made  during  that 
period.  But  the  master  also  reported  that  during  the  same  period 
of  time  the  company  received  from  sources  other  than  current  earn- 
ings the  following  amounts : 

Money  borrowed  $127,781  25 

Money  collected  from  sale  of  mileage  books 98,712  54 

Old  earnings  collected  (not  current) 2,148  47 

$228,642  20 


Digitized  by  VjOOQ  IC 


GREGG  V.  METROPOLITAN  TRUST  CO.  689 

But,  if  it  be  assumed  that  the  gross  earnings  were  insufficient  to  pay 
current  operating  expenses  and  leave  a  surplus  which  might  be  prop- 
erly applied  to  the  permanent  improvement  of  the  property  and  inter- 
est upon  the  mortgage  debt,  then  the  master  has  reported  that  gross 
earnings  were  more  than  reimbursed  by  the  money  derived  from  other 
sources.  In  Central  Trust  Co.  v.  East  Tenn.,  V.  &  G.  R.,  80  Fed.  624, 
26  C.  C.  A.  30,  32,  it  was  shown  that  during  the  period  covered  by  the 
creation  of  the  preferential  claims  under  consideration  the  net  earnings 
were  insufficient  to  justify  the  payment  of  interest  on  the  mortgage 
debts  and  to  make  certain  improvements  which  had  been  made.  In  de- 
termining whether  a  case  had  thereby  been  made  for  compelling  a 
restoration  by  the  mortgagees,  this  court  said : 

"But  it  Is  also  shown  that  during  the  same  period  money  was  borrowed  on 
open  account  more  than  sufficient  to  equal  the  diversion  complained  of,  which 
went  into  a  common  treasury,  from  which  operating  expenses,  preferential 
claims,  interest,  and  Improvements  were  paid,  without  any  definite  showing 
as  to  whether  the  borrowed  money  was  applied  to  the  payment  of  interest 
and  Improvements  or  to  current  income  debts.  Under  this  system  of  book- 
keeping, the  addition  of  borrowed  money  to  the  Income  arising  from  operation 
showed  a  substantial  surplus  after  payment  of  the  great  mass  of  income  debts, 
and  all  disbursements  on  account  of  interest  upon  the  two  mortgages  fore- 
closed, as  well  as  upon  improvements  in  the  roadway.  Prior  to  the  period 
covered  by  the  maturity  of  appellant's  claims,  there  was  a  surplus  of  gross 
earnings  over  all  operating  expenses;  but  it  cannot  be  contended  that  the 
company  was  under  any  obligation  to  future  creditors  to  accumulate  a  surplus 
to  meet  possible  deficiencies  in  the  income  to  meet  future  income  debts,  or  that 
it  was  improper  to  apply  such  surplus  in  payment  of  interest.  St  Louis,  A. 
&  T.  H.  R.  Co.  v.  Cleveland,  0.,  C.  &  I.  Ry.  Co.,  125  U.  9.  658-675,  8  Sup.  Ct. 
1011,  31  L.  Ed.  832.  Whatever  diversion  there  may  have  been  of  income  to 
payment  of  debts  or  liabilities  not  properly  debts  of  the  income,  seems  to 
have  been  more  than  reimbursed  by  the  money  borrowed.  The  burden  is 
upon  complainants  to  show  that  there  has  been  a  misappropriation  of  earnings 
to  the  improvement  of  the  mortgaged  property,  or  to  the  payment  of  interest, 
before  the  mortgagees  can  be  justly  called  upon  to  reimburse  the  fund  ap- 
plicable to  debts  of  the  income  in  consequence  of  such  diversion.  If  interest 
was  paid  or  improvements  made  out  of  borrowed  money,  then  there  was  no 
diversion;  or,  if  made  out  of  gross  earnings,  and  the  latter  was  reimbursed 
by  borrowed  money,  the  diversion  was  made  good.  The  abstracts  showing 
income  from  all  sources  and  disbursements  upon  all  accounts  are  somewhat 
complicated,  in  consequence  of  the  mode  of  bookkeeping  adopted.  The  com- 
missioner and  court  below  concurred  in  reporting  that  here  was  no  diversion 
shown.  In  the  absence  of  the  very  cogent  evidence  of  mistake  of  fact,  or  of 
some  error  of  law,  the  finding  of  fact  by  the  commissioner  must  be  accepted 
as  final.  Emil  Kiewert  Co.  v.  Juneau,  78  Fed.  708,  24  C.  C.  A.  294;  Kimberly 
v.  Arms,  129  U.  S.  512-524,  9  Sup.  Ct  355,  32  L.  Ed.  764;  Tilghman  v.  Proctor, 
125  U.  S.  136,  8  Sup.  Ct  894,  31  L.  Ed.  664;  Turley  v.  Turley,  85  Tenn.  256, 
1  S.  W.  891." 

In  reversing  this  case  upon  the  former  appeal  we  affirmed  what  has 
been  said  in  the  case  cited,  and  in  directing  a  reference  we  said : 

"It  is  said,  In  support  of  the  report,  that  money  was  received  from  the 
sale  of  bonds,  and  from  sources  other  than  current  earnings,  which  more  than 
made  good  any  income  applied  to  contract  obligations.  If  that  is  true,  the 
appellant  cannot  complain."    109  Fed.  220,  227,  48  C.  C.  A.  318. 

But  it  is  contended  that  no  such  reimbursement  of  "gross  earnings" 
has  been  shown  in  this  case  as  was  shown  in  the  case  cited  above.  To 
make  the  distinction,  the  appellant  excepted  to  the  item  of  $127,781.35, 
money  borrowed  as  a  reimbursement  of  the  gross  earnings  fund,  be- 
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cause  only  $430.17  of  the  money  so  borrowed  was  in  fact  paid  into  the 
"common  treasury,"  the  remainder  being  paid  out  upon  certain  spe- 
cific debts  of  the  company  without  reaching  the  treasury.  He  also 
excepted  to  the  item  of  $98,712.54,  realized  from  the  sale  of  mileage 
on  account  of  other  railroads,  and  not  accounted  for  to  them,  upon  the 
ground  that  this  was  not  money  derived  from  a  source  other  than  cur- 
rent earnings,  and  should  have  been  so  treated. 

First,  as  to  the  money  borrowed  during  the  period  under  inquiry. 
The  master  reports  that  this  was  money  borrowed  from  banks  on  the 
promissory  notes  of  the  company  at  different  dates,  and  secured  by 
first  mortgage  bonds  of  the  company,  deposited  as  collateral  security. 
By  a  stipulation  filed  in  this  court  it  is  agreed  that  these  notes  were 
never  paid,  and  that  the  bonds  constitute  a  part  of  the  bonds  secured 
by  the  mortgage  herein  foreclosed,  and  that  these  bonds  will  share 
equally  with  the  other  bonds  secured  by  the  mortgage,  which  ap- 
pellants seek  to  displace.  Thus  this  so-called  borrowed  money  has 
been,  in  effect,  contributed  by  the  mortgagees  against  whom  appellant 
asks  equitable  relief.  This  borrowed  money  is  shown  to  have  been 
checked  out  for  the  following  purposes : 

To  pay  Gar  Trust  notes $22,629  83 

To  the  payment  of  current  pay  roll 70,370  17 

Upon  general  debts  of  the  company,  not  beneficial  to  the  bond- 
holders, and  not  current  operating  expenses  entitled  to  preferen- 
tial payment 33,569  44 

To  the  treasury  of  the  company 430  17 

$126,999  61 

The  item  of  $22,629.83  was  used  in  payment  of  Car  Trust  notes  con- 
stituting part  of  the  $88,208,31  charged  in  the  report  as  a  diversion. 
It  is  very  plain  that  the  alleged  diversion  must  be  cut  down  to  this 
extent,  for  to  that  extent  it  is  demonstrated  that  there  was  no  misap- 
plication of  the  fund  arising  from  current  operating  receipts,  which  is 
the  only  fund  chargeable  in  equity  with  current  expense  debts.  If  we 
deduct  this  amount  from  the  reported  aggregate  of  apparent  or  possi- 
ble diversions,  we  have  $76,585.66  as  the  sum  which  has  been  paid  out 
to  the  mortgage  creditors,  or  for  their  benefit.  But  it  is  further 
shown  that  of  this  money,  raised  at  the  direct  expense  of  the  mortgage 
creditors,  $70,370.17  was  paid  in  reduction  of  existing  current  expense 
claims,  viz.,  labor"  claims  constituting  current  pay  rolls.  If  the  right 
of  the  creditors  of  the  class  to  which  Gregg  belongs  to  displace  prior 
fixed  liens  be  a  purely  equitable  right  bottomed  upon  the  theory  that 
the  mortgagee  has  received  something  which  he  cannot  equitably  re- 
tain, it  would  seem  most  inequitable  that  the  payment  of  current  labcr 
claims  by  money  borrowed  through  an  enlargement  of  the  mortgage 
debt  should  be  disregarded  in  the  adjustment  of  the  equities  of  the  two 
classes  of  creditors  solely  because  the  money  so  borrowed  is  shown 
to  have  been  directly  applied  to  their  payment  without  first  having 
been  paid  into  what  is  figuratively  called  "the  common  treasury. " 
But  for  this  payment  of  the  current  pay  rolls  with  money  in  effect  con- 
tributed by  the  mortgage  creditors,  the  unpaid  debts  of  the  income 
would  now  be  $70,000  greater  than  they  are.  That  such  payments  did 
not  directly  profit  Gregg,  as  his  debt  is  still  unpaid,  is  no  answer. 
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We  must  deal  with  the  creditors  of  the  income  and  the  creditors  by 
mortgage,  for  the  purpose  of  such  a  proceeding  as  this,  as  constituting 
two  classes  of  creditors.  It  is  only  upon  this  plan  that  Gregg  has  any 
standing  whatever,  for  his  debt  was  created  during  the  month  immedi- 
ately preceding  the  receivership,  and  was  not  payable  until  after  the 
date  of  the  appointment  of  the  receiver.  If  his  rights  are  to  be  dealt 
with  separately  and  apart  from  other  creditors  of  his  class,  he  would 
have  no  standing,  for  there  is  no  pretense  of  a  diversion  after  his  debt 
was  made.  We  must  also  treat  "gross  earnings"  for  the  period  of 
six  months  preceding  the  receivership  as  a  single  fund,  and  all  debts 
made  for  current  operating  expenses  during  that  time  as  equally  pay- 
able out  of  that  fund  before  any  part  of  it  is  justly  applicable  for  other 
purposes.  But,  if  we  do  this,  we  must  also  regard  all  contributions 
made  to  that  fund,  during  the  same  period,  from  sources  other  than  in- 
come from  operation,  as  a  reimbursement  pro  tanto  on  account  of  pay- 
ments therefrom  either  for  permanent  improvements  or  mortgage 
interest.  The  remainder  of  the  borrowed  money  was  paid  out  upon 
general  debts,  debts  which  were  not  debts  of  the  income  nor  of  ad- 
vantage to  the  mortgage  creditor. 

Now,  it  is  conceded  that  if  this  borrowed  money  had  been  paid  into 
what  is  called  the  "common  treasury"  of  the  company,  and  then  paid 
out  in  usual  course,  that  the  gross  earnings  fund  would  thereby  have 
been  reimbursed,  and  the  case  brought  precisely  within  the  facts  of 
St.  Louis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  Ry.  Co.,  125  U.  S.  658,  675, 
8  Sup.  Ct.  ion,  31  L.  Ed.  832,  and  Central  Trust  Co.  v.  East  Tenn., 
V.  &  G.  R.  Co.,  80  Fed.  624, 26  C.  C.  A.  30,  32.  But  what  is  the  "com- 
mon treasury"?  Money  which  is  subject  to  the  disposition  of  the 
financial  agents  of  the  company  may  be  said  to  be  money  in  the  com- 
mon treasury,  although  it  may  be  in  different  banks  and  arise  from 
many  sources.  There  is  no  evidence  of  any  special  method  of  keeping 
the  funds,  and  the  proceeds  of  these  discounted  notes  seem  to  have 
been  passed  to  the  general  credit  of  the  company  in  the  bank  making 
the  discount,  and  then  checked  out  to  pay  such  obligations  as  the 
company  saw  fit  to  pay.  The  mere  circumstance  that  the  money  is 
deposited  to  the  credit  of  the  company  in  one  or  several  banks,  if  the 
deposits  were  alike  subject  to  the  checks  of  the  company,  is  of  no  sig- 
nificance, for  it  is  in  the  common  treasury  of  the  company  in  as  full  a 
sense  as  if  but  one  account  had  been  kept.  There  is  no  evidence  that 
any  part  of  this  money  was  borrowed  to  pay  the  particular  debts  to 
which  it  was  in  fact  appropriated,  and  the  fair  inference  is  that  the 
fact  that  the  proceeds  of  these  discounted  notes  were  paid  out  upon 
particular  debts  was  only  accidental.  But  it  is  said  that  the  reimburse- 
ment of  gross  earnings  improperly  applied  to  improvements  or  mort- 
gage interest  by  money  arising  from  other  sources  only  operates  to 
relieve  the  bondholders  from  liability  to  restore  because  the  mingling 
of  money  arising  from  current  earnings  with  such  other  money  makes 
it  impossible  to  say  whether  in  fact  current  earnings  have  been  misap- 
plied, for  it  may  be  that  the  mortgage  interest  paid  or  the  permanent 
improvements  made  were  in  fact  paid  from  the  fund  which  arose  from 
such  other  sources.  This  fact  that  general  debts  to  the  extent  of 
about  $33,000  were  paid  out  of  borrowed  money,  and  not  out  of  the 
69C.C.A.— 41 
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"gross  earnings  fund,"  is  a  fact  which  does  distinguish  this  case  from 
the  two  cases  in  which  that  fund  was  held  to  be  reimbursed  by  bor- 
rowed money,  and  is  a  fact  of  some  significance  in  the  administration 
oi  this  equity  in  favor  of  preferential  debts  of  the  income ;  for  it  can- 
not be  said  that  the  gross  earnings  depleted  in  favor  of  the  bondholders 
has  thereby  been  made  good.  We  shall  therefore  ignore  this  item  of 
$33,000  borrowed  money  as  not  a  reimbursement  of  the  current  earn- 
ings fund,  because  it  was  never  in  fact  paid  into  that  fund,  nor  applied 
in  easing  that  fund  by  the  payment  of  claims  which  were  an  equitable 
charge  thereon. 

Excluding  this  part  of  the  money  borrowed,  the  account  between 
the  two  classes  of  creditors  stands  thus : 
Diversion  reported  by  the  master $99,215  49 

Reimbursements  of  that  fund: 

Borrowed  money  applied  to  pay  Car  Trust  notes $22,629  83 

Borrowed  money  applied  to  pay  pay  rolls 70,370  17 

Old  collections  not  current  income. . . . 2,148  47 

Borrowed  money  paid  to  company  treasury 430  15 

Total  reimbursements $95,578  62 

Balance  of  diversions 3,636  87 

$99,215  49 

There,  however,  remains  as  an  additional  reimbursement  the  sum  of 
$98,712.54,  which  was  paid  into  the  current  income  fund  from  the  sale 
of  mileage  books  sold  on  account  of  other  railroads,  and  not  accounted 
for  to  them.  This  item  was  excepted  to  upon  the  ground  that  it  did 
not  represent  money  derived  from  a  source  other  than  current  earn- 
ings. The  exception  was  overruled,  and  it  is  now  assigned  as  error. 
The  contention  is  that  this  was  in  fact  current  earnings,  and  should 
be  treated  and  regarded  as  a  fund  primarily  appropriated  to  the  pay- 
ment of  current  income  debts.  If  this  were  conceded,  the  result  would 
be  to  enlarge  the  current  income  fund  to  that  extent.  If  that  fund  was 
$98,712.54  larger  than  shown  by  its  exclusion,  it  may  be  that  the  gross 
earnings  thus  swelled  would  be  large  enough  to  provide  a  fund  suf- 
ficient to  pay  current  operating  expenses  and  leave  a  net  income  ample 
to  make  the  improvements  and  pay  the  interest  by  which  bondholders 
have  profited.  To  ascertain  how  this  would  leave  the  matter  would 
require  a  recasting  of  the  master's  report,  for  we  have  already  referred 
to  the  fact  that  he  has  failed  to  report  whether  the  gross  earnings  were 
insufficient  to  justify  the  payments  which  he  has  reported  as  diver- 
sions. But  we  are  of  opinion  that  this  item  of  receipts  was  properly 
reported  as  an  extraordinary  item,  not  properly  to  be  regarded  as  cur- 
rent income.  Mileage  books  were  sold  in  bulk,  and  at  a  discount,  to 
brokers  and  others,  aggregating  $128,000.  These  books  represented 
mileage  over  the  C.  S.  &  H.  R.  Co.  and  other  railroads  for  whom  it 
acted  in  issuing  such  books.  Of  this,  $98,712.54  represented  the  price 
of  mileage  sold  and  collected  on  account  of  other  railroads,  and  as  such 
constituted  a  part  of  the  traffic  balance  due  to  such  roads.  Concern- 
ing the  transaction,  the  master,  who  had  all  the  witnesses  and  books 
before  him,  reports  as  follows: 

"This  money  was  never  treated  as  current  earnings  by  the  accountants  of 
the  company.    It  was  carried  in  a  suspense  account    The  mileage  books  were 
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sold  at  a  discount  (about  $16  per  book;  price  about  $20).  The  transaction, 
apparently,  amounted  to  the  borrowing  of  that  much  money  by  the  railroad 
company  on  the  security  of  the  mileage  books,  the  money  to  be  repaid  in  the 
future  in  the  services  of  the  O.  S.  &  H.  Railroad  Company  by  the  carrying  of 
passengers,  or  in  similar  services  of  other  railroad  companies,  who  were  to  be 
reimbursed  by  the  C.  S.  &  H.  Railroad  Company  for  such  services.  Could  a 
sale  of  bonds  to  raise  money  be  distinguished,  in  principle,  from  such  sale  of 
mileage  books,  made  in  quantities  to  brokers,  and  at  such  discounts  as  to 
preclude  any  probability  that  the  transaction  was  a  mere  selling  of  tickets 
in  the  usual  course  of  business?  It  appears  to  have  been  resorted  to  as  a 
means  of  raising  money  on  the  general  credit  of  the  railroad  company  after 
all  ordinary  means  of  doing  so  had  been  practically  exhausted.  The  mileage 
books  were  promises  to  render  services  on  presentation,  and  sold  as  they  were, 
In  the  way  they  were,  in  bulk,  and  on  the  faith  of  the  general  credit  of  the 
railroad  company,  and  it  appears  to  this  amount  not  accounted  for,  the  pro- 
ceeds seem  distinguishable  from  earnings." 

It  is  difficult  to  see  why  money  derived  from  such  a  source  should  be 
regarded  as  ordinary  current  income,  such  as  is  primarily  devoted  to 
ordinary  current  operating  expenses.  By  the  transaction  the  company 
created  a  debt  to  each  of  the  companies  upon  whose  lines  such  mileage 
was  sold.  The  company  itself  did  not  regard  it  as  current  earnings, 
and  did  not  carry  the  income  in  that  account.  Merion,  the  auditor, 
testified  that  the  money  thus  raised  was  "paid  out  for  anything  we  had 
to  pay;  it  went  direct  to  the  treasurer."  Now,  it  is  evident  that,  if 
these  proceeds  had  been  used  to  pay  mortgage  interest,  the  current 
operating  expense  creditors  could  not  complain,  and  equally  evident 
that,  if  the  payments  claimed  to  be  diversions  were  paid  out  of  the 
fund  thus  swelled,  that  fund  was  thus  reimbursed  to  the  full  extent  of 
this  fund  from  a  source  other  than  current  income. 

We  see  no  error  in  the  decree,  and  it  is  accordingly  affirmed. 


(124  Fed.  727.) 

In  re  MICHIGAN  CENT.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  20,  1903.) 

No.  1,171. 

1.  Appeal—Party  Entitled  to  Appeal — Intervener. 

One  who  was  permitted  to  intervene  in  a  railroad  foreclosure  suit  to 
assert  certain  rights  in  respect  to  the  proceeds  of  the  property  after  Its 
sale,  in  whose  favor  certain  orders  were  entered,  and  against  whom,  20 
years  later,  a  decree  was  entered  for  a  sum  of  money  as  costs,  had  be- 
come by  reason  of  such  proceedings  a  party  to  the  suit,  and  entitled 
to  appeal  from  the  decree  against  him  If  otherwise  appealable. 

2.  Same— Appealable  Decree— Finality. 

A  decree  against  a  party  to  a  proceeding  for  costs  to  be  paid  to  the 
clerk  for  services  rendered,  and  awarding  execution  therefor,  is  final  In 
such  sense  as  to  be  appealable. 

3.  Same — Degree  Awarding  Fees  to  Clerk. 

A  decree  of  a  Circuit  Court  against  a  litigant,  allowing  costs  to  the 
clerk  as  a  matter  of  positive  law,  under  a  statutory  provision,  is  not  one 
made  In  the  exercise  of  the  court's  discretion,  as  in  the  allowance  of 
costs  as  between  the  parties,  and  is  appealable. 

f  2.  Finality  of  judgments  and  decrees  for  purpose  of  review,  see  notes  to 
Central  Trust  Co.  v.  Madden,  17  C.  C.  A.  238:  Prescott  &  A.  C.  Ry.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482. 

J  3.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  §  823. 
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4.  Same. 

Such  a  decree  is  also  appealable,  although  not  based  upon  the  statute, 
but  in  the  nature  of  a  quantum  meruit  allowance  for  extraordinary 
services  rendered  under  an  order  of  court,  for  which  no  fee  is  provided; 
the  discretion  of  the  court  in  making  such  allowances  being  subject  to 
review  by  appeal. 

Petition  for  Writ  of  Mandamus. 

This  is  an  application  for  a  mandamus  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan,  to  compel  the  allowance  of  an 
appeal  from  its  decree.    The  facts  necessary  to  be  stated  are  as  follows: 

In  1881  the  Farmers'  Loan  &  Trust  Company,  as  trustee  under  a  mortgage 
made  to  secure  bonds  issued  by  the  Detroit  &  Bay  City  Railway  Company, 
obtained  a  decree  for  the  sale  of  the  mortgaged  railroad  for  the  aatisfaction 
of  the  bonds  so  secured.  One  Addison  Mandell  was  appointed  master  to  sell, 
and  he  did  sell,  the  said  railroad,  and,  by  direction  of  the  court,  paid  the 
proceeds  of  sale  to  the  complainant,  the  Farmers'  Loan  &  Trust  Company, 
to  be  paid  by  it  in  payment  and  satisfaction  of  the  bonds.  The  road  was 
purchased  for  the  Michigan  Central  Railroad  Company,  though  that  fact  does 
not  seem  to  have  appeared  on  the  record  of  the  foreclosure  proceedings. 
Certain  of  the  bonds  so  secured  did  not  mature  until  1902  and  1903,  and  were 
guarantied,  both  as  to  principal  and  interest,  by  the  Michigan  Central  Rail- 
road Company.  Holders  of  such  bonds  to  the  amount  of  $424,000  refused  to 
surrender  their  bonds  to  the  sai<l  trust  company  for  payment,  preferring  to 
hold  onto  the  Investment  In  1882  the  said  Michigan  Central  Railroad  Com- 
pany filed  in  the  foreclosure  case,  the  title  of  which  was  "The  Farmers  Loan 
&  Trust  Company  et  al.,  Trustees,  v.  The  Detroit  &  Bay  City  Railway  Com- 
pany," an  intervening  petition  setting  forth  the  situation  in  respect  of  the 
bonds  which  the  holders  refused  to  surrender  for  payment,  and  praying  that 
the  Farmers'  Loan  &  Trust  Company  might  be  ordered  to  pay  to  it  the  sum 
of  $424,000,  so  held  by  it  for  the  ultimate  redemption  of  the  bonds  maturing 
in  1902  and  1903,  and  ottering  to  secure  same.  An  order  to  show  cause  was 
made,  and  the  trust  company  appeared  and  demurred.  The  demurrer  was 
overruled,  and  an  order  made  that  the  said  trust  company  repay  to  the  said 
master,  Addison  Mandell,  the  said  sum  of  $424,000,  and  take  his  receipt  for 
same.  Payment  was  accordingly  made,  and  deposited  to  the  credit  of  the 
court  in  the  National  Bank  of  Commerce  in  New  York,  a  designated  deposi- 
tory of  the  United  States  in  New  York  City,  which  was  directed  to  nold 
same  subject  to  the  further  order  of  the  court  The  master  accordingly  took 
a  certificate  of  deposit  and  reported  his  action  accordingly.  Thereupon  the 
Michigan  Central  Railroad  Company  filed  a  supplemental  petition  setting  out 
the  above  facts,  and  praying  that  Bald  money  be  paid  over  to  it  upon  its 
giving  security  to  repay  same  to  the  said  master  or  into  the  registry  of  the 
court  when  so  ordered.  Thereupon  an  order  was  made  directing  the  master 
to  pay  to  said  railroad  the  said  sum  upon  the  execution  of  a  satisfactory 
bond  in  the  sum  of  $800,000,  conditioned  "to  pay  to  the  holders  of  said  424 
Detroit  &  Bay  City  Railway  Company  bonds  the  interest  thereon  as  it  be- 
comes due,  and  the  principal  thereof  at  its  maturity,  when  and  where  by  the 
terms  thereof  the  same  shall  become  due  and  payable,  or  to  repay  the  said 
sum  of  $424,000,  or  any  part  thereof  which  the  said  court  may  direct  into 
the  registry  of  said  court  at  any  time  the  said  court  may  order  or  direct,  and 
shall  also  deliver  to  the  said  master  in  chancery,  in  pledge  for  collateral  se- 
curity to  the  said  bond,  the  amount  of  $424,000  in  registered  bonds  executed 
by  the  said  company  of  a  series  of  bonds,  •  •  •  and  that  the  last- 
described  bonds  be  registered  in  the  name  of  the  clerk  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Michigan,  transferable 
only  upon  the  order  of  the  court  and  that  said  $800,000  bond  and  said  last- 
described  bonds  be  deposited  in  a  safe  of  the  Trust  Security  &  Safe  Deposit 
Company  of  Detroit  Michigan,  under  the  control  of,  and  only  to  be  opened 
upon  the  order  of,  this  court,  and  that  the  use  of  said  safe  be  furnished  at 
the  expense  of  said  Michigan  Central  Railroad  Company."  In  accordance 
with  this  order  a  bond  conditioned  as  provided,  and  running  to  W.  D.  Harsha 
and  his  successor  as  clerk,  etc..  was  made;   and  the  collateral  bonds  weiv 
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also  duly  registered  in  the  name  of  said  clerk,  and  the  original  and  collateral 
bonds  then  delivered  to  said  Addison  Mao  dell,  and  were  deposited  in  said 
safe,  as  required  by  the  order,  and  the  key  delivered  to  the  said  clerk.  In 
1892  the  Michigan  Central  Railroad  Company  paid  off  266  bonds  which  ma- 
tured in  that  year,  as  it  was  required  to  do,  and  then  filed  its  petition, 
showing  such  payment,  and  exhibiting  the  canceled  bonds,  and  prayed  that 
its  own  bonds,  held  as  collateral,  to  the  amount  of  $266,000,  be  released  and 
delivered  to  it,  which,  upon  order  of  the  court,  was  done. 

Thereupon  W.  D.  Harsha,  the  clerk  of  said  court,  mentioned  above,  filed 
his  petition,  entitled  as  of  the  original  foreclosure  case,  reciting  the  above 
facts,  and,  among  other  things,  stating  (1)  that  he  is  the  clerk  of  said  court, 
and  has  been  continuously  since  January  6,  1882;  (2)  that  since  December  11, 
1882,  the  said  $800,000  bond  and  the  said  $424,000  Michigan  Central  Railroad 
Company  bonds  collateral  thereto  were  continuously  in  the  care,  custody,  and 
control  of  petitioner  as  clerk;  (3)  that  by  order  of  the  court  he  had  opened 
the  safe  deposit  box,  and,  after  proper  identification  of  the  266  bonds  pre- 
sented by  the  railroad  company,  he  had  "assigned  and  delivered  to  the  said 
Michigan  Central  Railroad  Company  $266,000  of  the  registered  bonds  de- 
posited December  11,  1882,"  and  had  reported  his  action  to  the  court 

The  said  petitioner  then  concluded  as  follows: 

"That  your  petitioner  claims  compensation  for  the  receiving,  keeping,  and 
paying  out  of  the  $424,000  aforesaid  paid  back  to  the  master,  Addison  Man- 
dell,  by  the  Farmers'  Loan  &  Trust  Company,  and  subsequently  deposited 
in  a  designated  United  States  depositary  subject  to  the  order  of  the  court, 
which  was  subsequently  withdrawn  from  the  court  and  paid  to  the  Michi- 
gan Central  Railroad  Company  as  above  set  forth;  that  he  claims  compensa- 
tion, also,  for  other  special  services  as  clerk  in  identifying,  canceling,  trans- 
ferring, and  assigning  said  bonds,  and  for  clerk's  fees,  as  follows: 

One  a)  per  cent  on  $266,000 $2,660  00 

For  special  services  in  examining,  Identifying,  checking,  can- 
celing, and  assigning  bonds 50  00 

For  other  services  as  clerk  above  referred  to,  for  filing  papers 

and  entering  orders  85 

$2,710  85 

"That  your  petitioner  is  chargeable  as  clerk  with  the  above-mentioned 
fees,  and  is  accountable  for  the  same  to  the  United  States. 

"Therefore,  your  petitioner  prays  that  the  Michigan  Central  Railroad  Com- 
pany be  directed  to  show  cause  on  Monday,  November  3,  1902,  why  it  should 
not  forthwith  pay  to  your  petitioner  the  sum  of  $2,710.85  for  services  as 
above  set  forth,  together  with  costs  of  this  proceeding." 

The  Michigan  Central  Railroad  Company  appeared  and  demurred  to  so 
much  of  the  petition  as  related  to  the  claim  for  $2,660  for  1  per  cent,  com- 
mission upon  $266,000,  the  items  of  $50  and  85  cents,  respectively,  being  ad- 
mitted.   This  demurrer  was  overruled,  and  an  order  In  these  words  entered: 

"The  Farmers  Loan  &  Trust  Company,  James  H.  Blake,  and  Charles 
Merriam  v.  The  Detroit  &  Bay  City  Railway  Co. 

"In  the  Matter  of  the  Petition  of  W.  S.  Harsha,  Clerk,  etc. 

"Upon  the  petition  of  Walter  9.  Harsha,  Clerk,  for  compensation  from  the 
Michigan  Central  Railroad  Company.  Walter  S.  Harsha,  the  clerk  of  this 
court,  having  heretofore  filed  his  petition  for  compensation  from  the  Michi- 
gan Central  Railroad  Company,  and  the  said  Michigan  Central  Railroad 
Company  having  filed  its  demurrer  to  said  petition  on  the  24th  Inst,  and  the 
matter  having  been  argued  and  submitted,  after  mature  deliberation  thereon 
said  demurrer  is  by  the  court  now  here  overruled;  and  It  is  ordered,  ad- 
judged, and  decreed  that  the  said  petitioner  do  recover  against  the  said 
Michigan  Central  Railroad  Company  for  the  services  mentioned  in  said  pe- 
tition the  full  sum  of  two  thousand  seven  hundred  ten  and  "/ioo  ($2,710.85) 
dollars,  as  prayed,  and  that  said  petitioner  have  execution  therefor." 
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A  petition  praying  for  an  appeal  was  thereupon  filed  by  the  said  railroad 
company.  Upon  this  the  following  indorsement  was  made:  "The  foregoing 
petition  on  appeal  is  denied,  and  the  claim  therein  made  is  disallowed,  on  the 
ground  that  no  appeal  lies  from  an  order  or  decree  allowing  costs  only. 
Henry  H.  Swan,  District  Judge  Presiding."  Thereupon  this  application  for  a 
mandamus  to  compel  the  allowance  of  the  appeal  so  prayed  and  denied  was 
made,  and  a  rule  made  to  show  cause  entered  at  a  former  day  of  this  term. 
To  this  a  full  answer  has  been  filed,  setting  out  more  fully  the  proceedings 
in  the  old  foreclosure  suit,  and  somewhat  broadening  the  grounds  upon  which 
the  appeal  was  denied. 

George  E.  Tegart,  for  petitioner. 
Walter  S.  Harsha,  in  pro.  per. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  appeal  in  this  case  should  have  been  allowed.  It  may  be  that 
the  Michigan  Central  Railroad  Company  was  not  originally  a  party 
to  the  foreclosure  suit  of  the  Farmers'  Loan  &  Trust  Company 
against  the  Detroit  &  Bay  City  Railroad  Company.  That  it  subse- 
quently became  a  party  by  intervention  for  the  purpose  of  obtain- 
ing relief  in  respect  of  a  part  of  the  purchase  price  of  the  railroad  sold 
under  the  decree  in  that  cause  is  undeniable.  Under  that  intervention 
the  petitioner  made  the  bond  and  gave  the  collateral  security  out  of 
which  has  grown  the  clerk's  claim  for  the  compensation  adjudged  by 
the  decree  complained  of.  The  proceeding  thus  grafted  upon  the  old 
foreclosure  suit  constituted  a  properly  related  ancillary  suit,  the 
parties  to  which  were  the  petitioner  and  the  Farmers'  Loan  &  Trust 
Company.  In  the  course  of  the  execution  of  the  orders  and  decrees 
made  in  that  intervention  the  clerk  of  the  court  claimed  to  have  been 
entitled  to  certain  costs  and  commissions,  which  he  asserted  by  his 
own  subintervention,  and  to  which  he  made  the  petitioner  a  party.  It 
is  therefore  not  the  case  of  an  effort  to  appeal  from  a  decree  by  a 
stranger  whose  application  to  intervene  had  been  denied,  as  in  Ex 
parte  Cutting,  94  U.  S.  14,  24  L.  Ed.  49,  but  the  case  of  one  who  had 
become  a  party  for  the  purpose  of  the  intervention,  and  who  had  been 
treated  as  such  for  more  than  20  years.  In  respect  of  any  matter  with- 
in the  scope  of  the  intervention  the  petitioner  had  thereby  become  an  * 
actor,  with  liberty  to  present  its  contention  and  obtain  an  adjudication, 
and  a  consequent  right  to  have  whatever  was  done  reviewed  by  this 
court  if  the  matter  was  one  in  its  nature  appealable.  Ex  parte  Jordan, 
94  U.  S.  248,  24  L.  Ed.  123;  Hamlin  v.  Toledo,  etc.,  R.  Co.,  78  Fed. 
664,  24  C.  C.  A.  271,  36  L.  R.  A.  826;  Williams  v.  Morgan,  11 1  U.  S. 
684,  699,  4  Sup.  Ct.  638,  28  L.  Ed.  559.  Indeed,  it  is  hard  to  realize 
how  the  decree  for  $2,710.85  against  the  petitioner  can  be  of  any 
validity  whatever  unless  it  was  a  party  to  the  proceeding  in  which  the 
decree  was  pronounced.  That  the  decree  was  final,  we  have  no  doubt. 
It  finally  settles  the  liability  of  the  petitioner  to  pay  to  W.  S.  Harsha, 
as  clerk,  the  sum  of  $2,710.85,  and  directs  execution  to  issue  there- 
for. It  was  upon  a  matter  distinct  from  the  general  subject  of  the 
litigation.  Trust  Co.  v.  Grant  Locomotive  Works,  135  U.  S.  207, 
224.  *     Nothing  remains  to  be  done  but  to  collect  and  pay  out  the 

1  10  Sup.  Ct.  730,  34  L.  Ed.  97. 
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money.  An  affirmance  here  will  end  the  matter  forever.  Such  a  de- 
cree is  final,  so  far  as  to  be  appealable.  Forgay  v.  Conrad,  6  How. 
201,  12  L.  Ed.  404;  Trustees  v.  Greenough,  105  U.  S..  527,  26  L.  Ed. 
1157;  Farmers'  Loan  &  Trust  Co.,  Petitioner,  129  U.  S.  206,  9  Sup. 
Ct.  265,  32  L.  Ed.  656;  Potter  v.  Beal,  50  Fed.  860,  2  C.  C.  A.  60. 
That  in  the  future  there  may  be  another  application  for  further  com- 
missions or  compensation,  when  the  petitioner  shall  apply  for  and  ob- 
tain the  release  of  its  remaining  securities,  does  not  deprive  the  decree 
made  of  its  final  character.  The  petitioner  is  thereby  directed  to  pay, 
not  into  court  subject  to  further  order,  but  to  W.  S.  Harsha,  as  clerk, 
"for  the  services  mentioned  in  said  petition,  the  full  sum  of  $2,710.85, 
as  prayed,  and  that  said  petitioner,  W.  S.  Harsha,  have  execution 
therefor."  When  this  decree  is  executed,  it  is  a  complete  end  of  the 
whole  claim  for  commissions  or  compensation,  so  far  as  same  had 
accrued  and  was  presented  by  the  intervention  of  Harsha. 

But  it  is  said  that  the  decree  was  for  costs  only,  and,  as  such,  is  not 
independently  appealable  at  all.  This  is  the  ground  upon  which  the 
court  below  really  denied  the  appeal,  though  other  reasons  have  been 
since  advanced.  The  clerk's  claim,  as  presented  by  his  petition,  was 
plainly  and  distinctly  planted  upon  section  828,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  1901,  p.  635],  which,  among  other  fees,  provides  that  a  clerk 
may  receive,  "for  receiving,  keeping  and  paying  out  money,  in  pur- 
suance of  any  statute  or  order  of  court,  one  per  centum  on  the  amount 
so  received,  kept  and  paid."  For  special  services  growing  out  of  his 
execution  of  the  order  requiring  a  delivery  of  260  of  the  registered 
bonds  of  the  company  to  the  company,  he  claimed  an  allowance  of 
$50.  This  latter  was  admitted  as  a  reasonable  compensation.  For 
the  service  claimed  to  have  been  rendered  in  "receiving,  keeping  and 
paying  out"  of  $266,000  of  money  arising  from  the  original  foreclosure 
sale,  the  clerk  claimed  a  commission  of  1  per  cent.,  or  $2,660.  To  this 
claim  as  advanced  by  the  petition  the  Michigan  Central  Railroad 
Company  was  required  by  a  rule  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  railroad  company  appeared  and 
demurred  to  this  claim  of  $2,660.  The  demurrer  was  overruled.  The 
railroad  company,  pleading  no  further,  was  thereupon  decreed  to  pay, 
"for  the  services  mentioned  in  the  petition  the  full  sum  of  $2,710.85, 
as  prayed,  and  that  said  petitioner  have  execution  therefor."  The 
petition  and  demurrer  presented  the  question  as  to  whether  Harsha, 
as  clerk,  had  ever  had  any  such  custody,  control,  or  management  of 
the  proceeds  arising  from  the  foreclosure  sale  made  by  special  master, 
Addison  Mandell,  as  to  entitle  him  to  the  commission  allowed  by  sec- 
tion 828.  It  involved,  also,  the  question  of  what  constitutes  a  "re- 
ceiving, keeping  and  paying  out  of  money,"  within  the  meaning  of 
sections  828,  995,  Rev.  St.  [U.  S.  Comp.  St.  1901,  pp.  635,  711]. 
There  has  been  some  diversity  of  opinion  as  to  whether,  under 
section  828,  a  clerk  was  entitled  to  the  commission  of  1  per  cent, 
unless  he  had  had  the  responsibility  growing  out  of  the  actual  "re- 
ceiving, keeping  and  paying  out  of  money,"  while  in  other  cases 
it  has  been  held  that  whenever  the  money  became  subject  to  the 
order  of  the  court  the  clerk's  commissions  attached,  although  he  had 
neither  actually  received,  kept,  or  paid  out  any  part  of  it.    Upton  v. 
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Treblecock,  4  Dill.  232,  Fed.  Cas.  No.  5,541 ;  Thomas  v.  Railway  Co. 
(C.  C.)  37  Fed.  548 ;  Easton  v.  Houston,  etc.,  Ry.  Co.  (C.  C.)  44  Fed- 
718;  Leech  v.  Kay  (C.  C.)  4  Fed.  72  \  Ex  parte  Prescott,  2  Gall. 
146,  Fed.  Cas.  No.  11,388;  Insurance  Co.  v.  Quinn  (C.  C.)  69  Fed. 
462 ;  Farmers'  Loan  &  Trust  Co.  v.  Dart,  91  Fed.  451, 33  C.  C.  A.  572 ; 
Johnson  v.  Southern  B.  &  L.  Ass'n  (C.  C.)  95  Fed.  922;  United  States 
v.  Kurtz,  164  U.  S.  49,  53,  17  Sup.  Ct.  15,  41  L.  Ed.  346.  In  equity 
and  in  admiralty  the  taxation  of  costs,  as  between  the  parties,  is  a 
matter  of  sound  legal  discretion,  and  for  this  reason  it  is  said  that  gen- 
erally an  appeal  will  not  lie  alone  from  a  decree  taxing  costs.  Canter 
v.  Ins.  Co.,  3  Pet.  306,  317,  7  L.  Ed.  688;  U.  S.  v.  Brig  Malik  Adhel, 
2  How.  209,  237,  11  L.  Ed.  239;  Elastic  Fabric  Co.  v.  Smith,  100 
U.  S.  no,  25  L.  Ed.  547;  Dubois  v.  Kirk,  158  U.  S.  58,  67,  15  Sup. 
Ct.  729,  39  L.  Ed.  895;  Kittredge  v.  Race  et  al.,  92  U.  S.  116,  120, 
23  L.  Ed.  488 ;  Paper  Bag  Cases,  105  U.  S.  766,  772,  26  L.  Ed.  959 ; 
Gamewell  Fire  Alarm  Tel.  Co.  v.  Municipal  Signal  Co.,  77  Fed.  490,  23 
C.  C.  A.  250.  But  if  the  appeal  be  also  upon  the  merits,  the  court, 
having  the  whole  decree  before  it,  may  also  consider  the  action  of  the 
court  in  this  respect,  upon  a  proper  assignment  of  errors.  The  Scot- 
land, 118  U.  S.  507,  519,  6  Sup.  Ct.  1 174,  30  L.  Ed.  153;  City  Bank, 
etc.,  v.  Hunter,  152  U.  S.  512,  515,  14  Sup.  Ct.  675,  38  L.  Ed.  534; 
Citizens'  Bank  v.  Cannon,  164  U.  S.  311,  323,  17  Sup.  Ct.  89,  41 
L.  Ed.  451 ;  Campbell  Printing  Press  Co.  v.  Duplex  Printing  Press 
Co.,  101  Fed.  282,  41  C.  C.  A.  351 ;  The  Kissinger  Co.  v.  The  Brad- 
ford Co.  (decided  at  present  session)  123  Fed.  91.  In  Wood  v. 
Weimer,  104  U.  S.  786,  792,  26  L.  Ed.  779,  there  is  a  dictum  that  no 
writ  of  error  lies  as  to  cost  alone.  But  in  that  case  it  was  said,  "But 
there  are  other  questions,  and  this  may  therefore  properly  be  taken 
up."  But  in  all  the  cases  cited,  except  that  of  Wood  v.  Weimer, 
supra,  the  taxation  was  between  the  parties  in  either  admiralty  or 
equity  causes,  and  the  only  question  was  as  to  the  exercise  of  a  sound 
discretion  in  the  disposition  of  the  costs  as  between  the  parties.  The 
ground  upon  which  the  right  of  appeal  was  denied  was  because  the 
question  was  not  one  of  positive  law,  but  of  discretion.  The  case  of 
Bank  of  the  United  States  v.  Green,  6  Pet.  25, 8  L.  Ed.  307,  did  present 
a  question  of  the  construction  of  an  Ohio  statute  in  respect  of  the 
marshal's  poundage  tax.  But  that  case  arose  upon  a  certificate  of 
division  under  section  6  of  the  judiciary  act  of  1802  (2  Stat.  159,  c.  31), 
which  the  court  said  did  not  involve  any  matter  "arising  at  the  trial 
of  the  cause,  but  was  upon  a  mere  matter  arising  upon  the  service 
of  the  execution  by  the  marshal,  and  was  a  mere  question  for  the 
Circuit  Court  upon  a  collateral  contest  between  the  marshal  and  the 
bank  as  to  his  right  to  fees.  It  was  not,  therefore,  a  case  within  the 
purview  of  the  judiciary  act  of  1802."  But  the  decree  from  which  an 
appeal  was  denied,  here  under  consideration,  did  not  involve  any  ques- 
tion of  taxation  of  costs  as  between  parties.  The  clerk  claimed  that 
under  the  chapter  settling  fees  he  was  entitled,  as  a  matter  of  positive 
law,  to  a  fixed  commission.  The  demurrer  challenged  the  interpreta- 
tion of  section  828  insisted  upon,  and  denied  that  the  clerk  was  en- 
titled to  any  commissions  as  provided  by  that  section.  Upon  this 
point  the  demurrer  was  overruled,  and  a  decree  pronounced  allowing 
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the  commissions  claimed.  It  would  be  most  extraordinary  if  such  a 
question  was  not  subject  to  review,  for  it  would  place  the  construction 
of  the  statute  settling  costs  and  fees  entirely  within  the  arbitrary  con- 
trol of  each  court  to  whom  the  question  was  presented. 

The  appellate  jurisdiction  of  this  court,  under  the  sixth  section  of 
the  act  of  1891,  is  very  broad,  and  we  see  nothing  in  any  of  the  de- 
cided cases  to  justify  us  in  holding  that  an  appeal  will  not  lie  when  the 
decree  complained  of  involves  the  construction  and  application  of  a 
positive  statute  involving  the  allowance  of  any  costs  at  all.  If  the 
provision  of  section  828  applied,  the  court  had  no  discretion  as  to  the 
compensation  to  be  allowed.  If  it  did  not  apply,  when  properly  con- 
strued, to  the  facts  of  the  case,  it  was  error  of  law  to  hold  that  it  did 
control,  and  to  allow  compensation  according  to  its  terms.  That  the 
decree  was  final  and  appealable,  we  entertain  no  doubt.  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  11 57;  Williams  v.  Morgan,  in 
U.  S.  684,  699,  4  Sup.  Ct.  638,  28  L.  Ed.  559;  The  City  of  Augusta, 
80  Fed.  297,  25  C.  C.  A.  430;  Farmers'  Loan  &  Trust  Co.  v.  Dart,  91 
Fed.  451,33  c.  C.  A.  572. 

Finauy  it  is  sought  to  justify  the  denial  of  the  appeal  prayed  upon 
the  ground  that  the  allowance  made  was  not  the  commission  provided 
by  section  828  for  receiving,  keeping,  and  paying  out  money,  but  a 
mere  equitable  compensation  for  the  extraordinary  services  rendered 
by  the  clerk,  and  for  which  no  special  allowance  is  provided  by  the 
statute.  It  is  immaterial  for  the  purposes  of  this  application  whether 
the  decree  made  against  the  Michigan  Central  Railroad  Company 
was  based  upon  the  claim  as  presented  by  the  pleading  to  which  it  de- 
murred, or  was  an  allowance  upon  grounds  outside  of  the  case  made 
by  the  petition,  in  the  nature  of  a  quantum  meruit  for  extraordinary 
services  rendered  under  an  order  of  the  court,  and  for  which  no  fee  is 
provided  by  the  statute.  The  decree  making  the  allowance,  whether 
based  upon  the  terms  of  section  828  or  otherwise,  was  an  appealable 
order. 

The  power  of  the  chancellor  to  fix  an  allowance  out  of  a  fund  in 
court  for  the  services  of  a  special  master,  receiver,  counsel,  trustee, 
etc.,  is  not  uncontrollable,  as  it  would  be  if  orders  making  such  allow- 
ances were  not  subject  to  review.  In  such  matters  great  latitude 
may  be  properly  accorded  to  the  judge  administering  a  property,  and 
acquainted  with  the  services  and  qualifications  of  persons  rendering 
special  services  under  the  court's  direction.  Nevertheless,  if  wrong 
principles  be  applied  in  settling  such  compensation,  or  an  allowance 
grossly  excessive  be  made,  it  would  be  competent  for  an  appellate 
court  to  correct  the  wrong.  The  most  extravagant  allowances  in 
such  cases,  and  the  grossest  misapplication  of  correct  legal  principles, 
might  go  unchallenged  unless  the  matter  was  subject  to  review  by  ap- 
peal. Trustees  v.  Greenough,  105  U.  S.  527, 528,  26  L.  Ed.  1157 ;  Wil- 
liams v.  Morgan,  11 1  U.  S.  684,  4  Sup.  Ct.  638,  28  L.  Ed.  559;  Mason 
v.  Pewabic  Mining  Co.,  153  U.  S.  361,  14  Sup.  Ct.  847,  38  L.  Ed.  745. 
That  the  allowance  in  this  instance  was  to  the  clerk  does  not  dis- 
tinguish the  appealable  character  of  the  order  from  one  making  a  simi- 
lar allowance  to  any  other  person  acting  under  the  court's  order,  such 
as  a  special  commissioner,  master,  receiver,  or  trustee. 
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Nor  is  it  essential  to  the  right  of  appeal  that  the  allowance  shall 
be  made  from  a  fund  in  court.  If  there  is  no  fund,  and  the  court 
undertakes  to  provide  one  by  pronouncing  a  decree  against  one  of  the 
parties  to  the  proceeding,  and  directs  execution  to  issue,  every  reason 
exists  for  allowing  a  review  which  could  possibly  exist  when  an  allow- 
ance is  made  out  of  a  fund  in  which  the  appealing  party  has  only  an 
interest. 

The  conclusion  we  reach  is  that  the  appeal  prayed  was  wrongfully 
denied.  It  is  accordingly  ordered  that  a  writ  of  mandamus  issue, 
commanding  the  respondent  to  allow  the  appeal  as  of  the  day  when  it 
was  denied 


(124  Fed.  734.) 

MEYERS  et  aL  v.  JOSEPHSON. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    June  20,  1903.) 

No.  1,231. 

1  Bankruptcy— Life  Insurance  Policy— Abandonment  by  Trusteb. 

Where  the  trustees  of  a  bankrupt  failed  to  have  insurance  policies  on 
his  life  appraised,  or  to  provide  for  the  payment  of  premiums  thereon, 
but  abandoned  the  same  to  the  bankrupt  as  valueless  to  the  estate,  which 
abandonment  was  subsequently  approved  by  the  court,  they  are  not  en- 
titled to  recover  the  proceeds  of  such  policies,  on  the  death  of  the  bank- 
rupt pending  the  proceedings,  from  the  beneficiaries,  the  premiums  hav- 
ing been  kept  up  by  them  or  by  the  bankrupt 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia. 

In  Bankruptcy.  On  petition  to  superintend  and  revise,  in  matter  of 
law,  bankruptcy  proceedings  in  the  District  Court  for  the  Southern 
District  of  Georgia. 

For  opinion  below,  see  121  Fed.  142. 

C.  Henry  Cohen  and  Geo.  S.  Jones,  for  petitioners. 
Jno.  P.  Ross,  for  respondents. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  We  have  given  this  petition  careful  and  attentive 
consideration,  and  therefore  now,  at  this  time,  considering  that  the 
insurance  policies  on  the  life  of  the  bankrupt,  Josephson,  were  onerous 
contracts  which,  in  the  interest  of  the  bankruptcy  estate,  might  well 
have  been  abandoned  by  the  trustees;  that  the  trustees,  by  failing  to 
provide  for  the  premiums  falling  due  on  the  24th  of  March,  1901,  and 
otherwise  by  failing  to  have  said  policies  appraised  and  sold  with  the 
assets  of  the  estate,  and  in  permitting  the  policies  to  be  delivered  to 
the  bankrupt,  substantially  abandoned  said  onerous  contracts,  which 
abandonment  in  fact  has  since  been  approved  by  the  bankruptcy  court ; 
and  that  the  decree  of  the  District  Court  is  in  all  respects  equitable  and 
just — 

It  is  now  ordered  and  decreed  that  the  petition  for  superintendence 
and  revision  herein  filed  be  denied,  and  the  decree  of  the  District 
Court  m  favor  of  Mrs.  Rosa  Josephson  be  approved  and  affirmed. 
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CARNEGIE  STEEL  CO.,  Limited,  v.  BRISLIN  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    August  6,  1903.) 

No.  18. 

1.  Patents — Infringement— Feeding  Mechanism  for  Rolling  Mills. 

The  Brislin  and  Vinnac  patent,  No.  345,393,  for  feeding  mechanism  for 
rolling  mills,  claim  1,  which  covers  a  combination  of  feed  tables  pivoted 
at  the  back,  and  having  lifting  mechanism  to  raise  and  lower  the  front 
to  present  the  metal  to  higher  or  lower  rolls  of  the  same  set,  furnished 
with  positively  actuated  feed  rolls,  and  means  for  moving  the  tables  later- 
ally from  one  set  of  rolls  to  another,  "substantially  as  set  forth,"  is  not 
entitled  to  a  broad  construction,  as  embodying  the  first  mechanism  for 
the  complete  mechanical  rolling  of  heavy  pieces.  This  was  accomplished 
by  machines  of  the  prior  art,  and  especially  by  those  shown  in  the  Slade 
patent  of  1879,  and  the  Saylor  patent  of  1885;  the  combination  of  the 
latter  differing  from  that  of  the  claim  in  question  only  in  that  the  tables 
are  lifted  in  a  horizontal  position,  instead  of  being  pivoted.  Such  feature, 
however,  was  also  old  in  the  art,  and  its  substitution  for  the  horizontal 
tables  of  such  prior  patents  did  not  involve  invention;  and  said  claim  1 
must  be  limited  to  the  specific  means  shown  by  the  specification  for  later- 
ally shifting  the  carriage  and  roller  frame,  and  the  devices  for  inclining 
said  roller  frame  on  its  pivot.  As  so  construed,  the  claim  held  not  in- 
fringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
In  Equity.     For  opinion  below,  see  118  Fed.  579. 

John  R.  Bennett,  for  appellant. 

J.  N.  Cooke  and  James  I.  Kay,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Penn- 
sylvania, which  sustains  the  patentability  of  the  combination  covered 
by  the  first  claim  of  the  United  States  letters  patent  No.  345>353>  issued 
to  Brislin  and  Vinnac,  July  20,  1886,  for  "feeding  mechanism  for 
rolling  mills,"  and  finds  the  defendant  below,  the  appellant  here,  to 
have  infringed  the  same.  As  to  the  two  other  claims  of  the  patent  in 
suit,  the  bill  was  dismissed,  on  the  ground  of  noninfringement  of  the 
second,  and  that  the  third  was  not  involved  in  the  litigation.  The  bill 
likewise  was  dismissed  as  to  a  charge  of  infringement  of  the  claims  of 
letters  patent  No.  352,748,  issued  to  Hanley  and  Richey,  November 
16,  1886,  for  "feed  table  for  rolling  mills."  We  are  only  concerned, 
therefore,  with  the  consideration  of  the  first  claim  of  the  Brislin  and 
Vinnac  patent. 

The  invention  claimed  in  the  patent  relates  to  the  art  of  the  me- 
chanical rolling  of  iron  and  steel,  the  process  of  which  is  thus  described 
in  the  specifications : 

"In  the  process  of  rolling  iron  it  is  necessary  to  elevate  the  iron  so  that 
it  will  pass  through  between  the  upper  and  middle  rolls  when  a  three-high' 
mill  is  used,  and  in  case  of  a  'two-high'  mill  it  is  necessary  to  pass  the  iron 
over  the  top  of  the  upper  roll  in  the  process  of  rolling;  and  in  moving  the  iron 
from  one  groove  to  the  other,  and  from  one  set  of  rolls  to  another  set,  it  is 
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necessary  to  move  the  iron  bodily  sidewise.  In  heavy  rolling  the  labor  at- 
tendant upon  elevating  the  heated  iron  and  moving  it  laterally  for  the  several 
passes  required  in  the  process  of  rolling  is  very  laborious,  and  the  difficulty 
attendant  upon  said  manipulation  causes  a  loss  of  time,  and  at  the  same  time 
a  loss  of  heat,  thereby  causing  the  iron  to  be  more  difficult  to  roll,  and  the 
stiffening  of  the  iron  by  the  cooling  process  due  to  said  loss  of  time  often 
results  in  the  breaking  of  the  mechanism  connected  therewith.  Mechanical 
contrivances  have  been  constructed  and  used  for  the  purpose  of  vertical  lift 
of  the  heated  iron  in  the  operation  of  rolling  It  Our  invention  has  for  its 
object  not  only  the  vertical  lifting  of  the  heated  iron,  but  also  the  lateral 
movement  of  it  in  the  process  of  rolling;  and  our  invention  consists  in  a  lift- 
ing mechanism  and  laterally  moving  mechanism  combined  with  rolls  of  a 
rolling  mill  for  the  vertical  lifting  and  lateral  movements  of  the  heated  iron 
in  the  operation  of  rolling  It" 

The  first  claim  of  the  patent  (which  alone  is  in  contention  here)  is 
as  follows : 

"(1)  The  combination,  in  a  rolling  mill,  of  rolls,  a  carriage,  a  roller  frame 
therefor  for  feeding  to  the  rolls  and  pivoted  at  its  outer  end,  means  for  later- 
ally shifting  said  carriage  and  roller  frame,  and  devices  for  inclining  said 
roller  frame  on  its  pivot,  so  as  to  vary  the  feed  of  the  latter  to  the  rolls,  sub- 
stantially as  set  forth." 

It  will  thus  be  seen  that  the  invention  claimed  in  the  patent  in  suit 
is,  speaking  generally,  for  such  a  combination  of  elements  as  would 
mechanically  present  to  the  rolls  of  a  rolling  mill,  or  receive  therefrom, 
the  iron  or  steel  to  be  rolled,  on  tables  furnished  with  feeding  rolls, 
pivoted  at  their  outer  ends,  and  capable  of  being  mechanically  raised  in 
a  vertical  direction  at  their  inner  ends,  so  as  to  present  the  metal  which 
had  gone  through  one  pass  of  rolls  for  further  reduction  through  an 
upper  or  higher  pass,  and  of  laterally  moving  said  tables  from  one 
set  of  rolls  to  another,  or  from  one  groove  to  another  of  the  same  rolls. 
This  is  claimed,  in  the  arguments  and  contentions  of  the  appellees,  to 
be  what  is  called  "complete  mechanical  rolling,"  and  to  have  been  first 
accomplished  by  the  invention  described  in  the  first  claim  of  the  patent 
in  suit.  This  broad  construction  of  the  first  claim  has  been  sustained 
by  the  learned  judge  of  the  court  below,  and  upon  it  rests  the  decree 
declaring  infringement. 

The  history  of  the  prior  art,  so  far  as  the  case  before  us  is  concerned, 
and  as  shown  in  the  record,  may  be  briefly  stated.  It  is  undoubtedly 
true  that,  in  the  prior  art,  hand  feeding  to  the  rolls  was  at  one  time 
universal,  and  that  various  devices  for  lifting  billets  and  bars,  by  hooks 
attached  to  pulleys  for  heavy  work,  were  in  use  before  mechanical 
rolling  was  practiced.  We  do  not,  however,  find  that  the  invention 
of  the  patent  in  suit  made  the  first  advance  from  manual  rolling  to  com- 
plete mechanical  rolling.  It  no  doubt  made  an  advance  in  mechanical 
rolling,  which  is  quite  a  different  thing  from  an  advance  to  mechanical 
rolling. 

The  French  patent  to  Sauvage,  No.  32,389,  of  May  27,  1858,  sets 
forth  a  single  stand  of  three-high  rolls,  on  each  side  of  which,  the 
specifications  state, 

"A  lifting  table  is  disposed  to  receive  the  piece  coming  from  the  heating 
furnace,  which  the  heater  or  his  helper  places  upon  the  aforesaid  table  on  the 
side  nearer  to  the  train.  The  head  roller  then  takes  it  and  pushes  it  between 
the  cylinders.    The  catcher  placed  behind  the  train  on  the  opposite  side  from 
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the  head  roller,  takes  the  piece  when  it  comes  from  the  rolls,  draws  it  upon 
the  lifting  table,  causes  the  latter  to  move  upward,  and  in  same  time  en- 
gages the  piece  into  the  rolls;  the  head  roller  on  this  side  performs  the  same 
operation  until  the  piece  is  completed." 

As  appears  by  the  drawings  and  specifications,  the  "Sauvage"  lifting 
table  is  pivoted  at  its  outer  end  and  is  verticajly  movable  at  its  inner 
end,  so  as  to  permit  of  its  inner  end  being  raised  and  lowered,  in  order 
that  it  may  deliver  the  metal  to  and  from  all  the  rolls  of  a  three-high 
stand.     Of  this  apparatus,  the  defendant's  expert,  Laureau,  says : 

"I  have  read  the  French  patent  you  refer  to  and  I  believe  I  understand  it. 
It  relates  to  a  certain  arrangement  of  rolling  mills  which  permits  to  roll 
plates  at  one  heat.  The  train  is  a  three-high  train,  the  rolls  of  which  can  be 
moved  vertically  so  as  to  vary  the  distance  between  them.  In  order  to 
facilitate  the  handling  of  the  plates,  lifting  tables  are  placed  at  the  front  and 
back  of  the  rolls.  These  tables  are  pivoted  at  their  outer  end  and  are  capable 
of  vertical  motion  at  their  inner  end.  This  vertical  motion  is  communicated 
to  them  by  steam  cylinders  placed  directly  above  the  inner  ends  and  connected 
to  them  by  means  of  a  yoke.  The  operation  is  very  simple  and  easily  under- 
stood. The  piece  being  placed  on  the  front  table  passes  through  rolls,  it  is 
caught  at  the  back  by  the  back  table,  which,  by  means  of  the  cylinder  placed 
above  it,  raises  the  piece  to  the  level  of  the  upper  rolls.  The  piece  then 
passes  back  to  the  front,  is  caught  by  the  front  table  which  has  been  raised 
and  lowered  again  to  the  lower  rolls,  etc.  It  will,  therefore,  be  seen  that  the 
feed  table  apparatus  consists  essentially  of  a  frame  having  loose  rollers  upon 
it  and  pivoted  at  Its  outer  ends,  the  inner  end  being  raised  up  and  down  by 
a  cylinder  placed  directly  above  it.  As  compared  with  the  Brislin  and  Vinnac 
patent,  this  apparatus  shows  a  feed  table  pivoted  at  its  outer  end  and  capable 
of  a  vertical  motion  at  its  Inner  end." 

So  that,  the  device  of  the  "Sauvage"  patent,  so  far  as  a  single 
stand  of  high  rolls  is  concerned,  presents  all  the  advantages  of  com- 
plete mechanical  rolling.  This  is  not  controverted  in  the  opinion  of 
the  learned  judge  of  the  court  below.  The  "Sauvage"  apparatus  only 
lacks  means  for  laterally  shifting  the  table,  consisting  of  the  frame 
with  the  loose  rollers,  pivoted  at  its  outer  end  and  capable  of  being 
lifted  at  its  inner  end,  so  that  it  might  serve  two  or  more  stands  of 
rolls  placed  side  by  side.  We  will  not  pause  here  to  consider  whether 
the  thought  or  idea  of  laterally  moving  this  device  for  the  purpose 
stated,  was  one  worthy  of  being  called  a  patentable  invention,  apart 
trom  the  specific  mechanical  means  devised  for  such  lateral  movement. 
We  will  only  remark,  in  passing,  that  the  suggestion  of  the  moving 
of  such  a  table  on  a  carriage  or  truck,  laterally,  so  as  to  bring  the  same 
successively  in  front  of  stands  of  rolls  placed  side  by  side,  does  not 
seem  to  us  to  so  involve  patentable  invention  as  to  be  entitled  to  the 
monopoly  accorded  to  such  invention  by  the  patent  law.  The  mount- 
ing of  such  a  table  upon  the  truck  moved  upon  rails  in  front  of  the 
rollers,  would  violate  such  a  monopoly  were  it  granted.  The  travel- 
ing crane  comes  within  its  functional  principle.  The  particular  me- 
chanical means  or  device  by  which  such  lateral  movement  is  made, 
of  course  may  be  of  such  a  character  as  to  deserve  the  protection  of  a 
patent.  We  are  not  surprised,  therefore,  to  find  that  in  the  "Alleyne" 
(British)  patent  of  April  4,  1861,  is  described  a  rolling  mill  of  several 
stands  of  "two-high"  rolls,  and  that  the  object  of  one  part  of  the 
invention  of  the  patent  is  thus  described : 
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"A  second  part  of  my  invention  has  for  its  object  the  obviating  of  the  diffi- 
culty attendant  on  transferring  large  masses  of  iron  at  a  very  high  tempera- 
ture from  one  groove  in  the  rolls  of  a  rolling  mill  to  the  next  groove,  or  from 
one  set  of  rolls  to  another,  as  is  the  case  in  rolling  plates  which  may  also  be 
without  grooves.  For  this  purpose  I  construct  a  tramway  on  either  side  of  the 
rolling  mill  just  in  the  front  of  and  behind  the  rolls,  running  parallel  with 
the  same,  and  either  sunk  in  the  floor  of  the  mill  or  level  with  the  same,  or 
at  the  same  inclination  as  the  floor  of  the  mill.  Upon  these  tramways  I  place 
travelers  capable  of  running  along  on  both  sides  of  the  rolls  in  a  direction 
parallel  with  the  same,  and  actuated  either  by  steam  or  other  power.  Thus 
in  one  arrangement  I  prefer  to  make  the  level  of  the  top  of  these  travelers 
on  the  same  level  or  inclination  as  the  floor  of  the  mill,  and  I  fix  transversely 
upon  them  rails  corresponding  with  other  rails  placed  upon  the  mill  floor,  and 
leading  at  a  certain  incline  down  from  the  heating  furnaces  to  the  rolling 
mills,  such  as  have  already  been  made  use  of,  which  do  not  form  part  of  my 
invention.  Upon  these  rails  I  place  other  carriages  or  trucks  which  receive 
the  heated  iron  as  it  comes  out  of  the  furnace,  and  which  are  then  run  down 
the  incline  and  onto  the  traveler;  the  heated  iron  is  then  received  by  a  groove 
in  the  rolls  and  run  through  the  same,  or  It  is  run  through  plain  rolls  as  in 
ordinary  plate  rolls.  On  arriving  on  the  other  side  of  the  rolls,  the  iron  is  re- 
ceived upon  the  other  traveler,  which  is  then  moved  laterally  till  the  iron 
is  before  the  next  groove  or  before  the  next  pair  of  rolls,  or  the  traveler  is 
adjusted  by  being  moved  to  a  very  slight  extent,  so  as  to  get  the  iron  into 
the  rolls,  the  other  traveler  being  allowed  to  stand  still,  and  the  iron  is  then 
run  back  through  the  rolls  on  to  the  first-named  traveler,  the  motion  of  the 
rolls  having  been  reversed;  or  the  iron  may  be  run  backwards  and  forwards 
through  the  same  groove  or  plain  rolls  several  times,  the  rolls  being  made  to 
approach  at  each  operation.  Sometimes  I  have  only  such  before-mentioned 
traveler  and  tramway  on  one  side  of  the  rolls,  and  on  the  other  side  I  fix  two 
sets  of  rollers  at  certain  distances  along  the  rolls,  one  set  being  placed  with 
the  axes  parallel  with  that  of  the  rolls,  while  axes  of  the  other  set  are  at 
right  angles  to  the  axes  of  the  rolls." 

This  patent  also  clearly  describes  a  vertically  moving  table,  placed 
on  a  laterally  moving  carriage,  so  that  the  metal  may  be  passed  through 
one  set  of  rolls  and  then  returned  through  a  higher  set.  As  in  the 
"Sauvage"  patent,  it  is  especially  claimed  in  the  "Alleyne"  patent,  that 
the  devices  described  are  especially  adapted  for  the  rolling  of  large 
masses  of  metal,  the  specifications  of  the  "Alleyne"  patent  opening  as 
follows : — 

"My  invention  has  for  its  object  the  facilitating  of  the  manufacture  of  large 
masses  of  Iron  into  plates  or  bars,  tee  and  angle  iron,  beam  or  joist  iron, 
*    *    *    by  the  operation  of  rolling  in  rolling  mills." 

The  "Alleyne"  apparatus,  therefore,  combines  both  a  laterally  mov- 
ing mechanism  and  a  vertically  moving  or  lifting  mechanism,  the  lift- 
ing mechanism  differing  from  that  of  the  patent  in  suit,  only  in  that  the 
table  is  raised  bodily  and  horizontally,  instead  of  the  free  end  next  the 
rollers  only  being  raised  on  the  fulcrum  of  the  pivoted  further  end. 

We  now  come  to  a  stage  in  the  development  of  the  art  of  com- 
plete mechanical  rolling,  from  experience  in  which  seems  to  have  been 
developed  the  alleged  infringing  device  of  the  appellant.  This  stage 
of  development  is  illustrated  by  feed  roller  tables  of  the  Fritz  and  Well- 
man  types,  used  by  defendant  in  its  mills  some  years  prior  to  1892. 
The  "Fritz"  type  is  embodied  in  a  patent  of  December  10,  1872,  in 
which  the  patentee  states  that  he  has  "invented  certain  improvements 
in  rolling  mills  for  rolling  steel  and  iron  in  every  form,"  of  which  the 
following  is  a  specification : 


Digitized  by  VjOOQ  IC 


CARNEGIE   STEEL  CO.  V.  BRISLIN.  666 

"The  first  part  of  my  invention  relates  to  feeding  rollers,  driven  by  friction 
or  otherwise,  on  a  movable  table,  which  is  raised  and  lowered  by  hydraulic 
or  other  power  and  which  carries  the  metal  to  be  rolled,  said  driven  rollers 
feeding  the  metal  into  the  rolling  mill  on  one  side,  taking  it  out  on  the  other 
side,  and  drawing  it  clear  from  the  mill  rolls  and  guides,  and  then  returning 
it  in  the  same  manner,  thus  passing  the  metal  back  and  forth  as  the  tables 
are  elevated  and  lowered  until  the  process  of  reduction  is  completed,  said 
feeding  rollers  being  combined  with  and  moved  by  a  shaft-operating  gear  and 
friction  wheels,  which  are  supported  by  and  attached  to  a  yoke  suspended 
in  such  manner  that  the  friction  wheels  connected  with  it  may  be  brought 
in  contact  with  or  detached  from  a  friction  wheel  operating  the  feed  rollers, 
by  a  slight  movement  of  levers  in  front  and  rear  of  the  machine." 

It  will  thus  be  seen  that  the  feed  rollers  are  positively  driven  by, a 
shaft  and  operating  gear,  and  their  rotation  is  reversible,  or,  as  stated 
by  the  patentee,  "it  will  be  observed  that  the  combination  of  the  mov- 
able table  with  the  driven  rollers  is  found  in  my  invention,  whether 
said  driven  rollers  are  reversed  or  driven  in  one  direction  only."  The 
second  part  of  the  "Fritz"  invention  relates  to  a  turning  and  shifting 
mechanism,  by  which  the  piece  to  be  rolled  could  be  turned  upon  the 
movable  table,  so  as  to  be  rolled  both  sidewise  and  edgewise.  So 
far  as  there  was  necessity  for  only  one  stand  of  rolls,  complete  me- 
chanical rolling  could  be  accomplished  by  the  "Fritz"  device.  The 
roller  table,  to  be  sure,  was  lifted  vertically  and  horizontally,  but  the 
function  of  such  movable  table  and  the  positively  driven  rollers  was  the 
same  as  that  of  the  pivoted  table  and  rollers  of  the  patent  in  suit.  The 
tables  of  the  "Fritz"  patent  were  raised  and  lowered  by  hydraulic 
cylinders  from  beneath,  but  it  is  stated  in  the  specifications  that  they 
may  be  arranged  and  operated  in  any  other  suitable  manner.  There 
was  no  lateral  movement  of  these  tables,  which,  being  of  the  width 
of  the  rolls,  were  sufficient  to  serve  the  several  passes  of  the  single 
stand  of  rolls.  The  weight  and  length  of  the  pieces  to  be  raised  on 
these  tables  was  a  question  of  more  or  less  power  in  the  hydraulic 
cylinders,  or  other  lifting  means,  and  of  the  length  of  the  tables. 

The  other  type  in  use  in  defendant's  mills,  during  the  period  testi- 
fied to,  that  is,  between  1885  and  1892,  was  that  of  the  "Wellman" 
patent,  of  May  15,  1883.  Defendant's  expert,  Kennedy,  testifies  that, 
during  the  time  stated, 

"The  plate  mill  was  equipped  with  •Wellman'  tilting  tables,  which  were 
tables  pivoted  a  short  distance  from  their  rear  end,  having  the  ends  next 
the  rolls  arranged  to  rise  and  fall  in  unison,  while  the  rollers  were  arranged 
to  be  run  in  either  direction,  so  that  the  plate  could  be  passed  in  at  one  side 
under  the  metal  roll,  lifted  up  at  the  other  side,  and  started  back  above  the 
metal  roll;  this  operation  continuing  until  the  plate  was  rolled  down  to  the 
required  thickness." 

The  learned  judge  of  the  court  below  gives  the  following  description 
of  the  device  of  the  "Wellman"  patent : 

"On  either  side  of  a  stand  of  three-high  rolls  Wellman  employs  a  table 
pivotally  supported  at  its  outer  end  on  a  stationary  foundation.  This  con- 
struction, of  course,  leaves  the  inner  end  free  to  be  raised  or  lowered  to 
either  roll  pass.  In  the  bed  of  the  table  are  rollers  adapted  to  be  positively 
revolved  and  reversed  when  the  inner  end  of  the  table  was  at  either  angle. 
The  inner  ends  of  the  table  are  raised  and  lowered  simultaneously  by  a 
hydraulic  cylinder  placed  on  one  side  of  the  rolls.     The  feed  rollers  are 
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actuated  by  a  single  reversible  steam  engine.  Wellman  adopts  the  general 
prior  teaching  of  the  art — viz.,  the  indifference  of  the  mere  modes  of  power 
application  to  his  rolling  agents.  Thus,  in  speaking  of  driving  his  reversible 
feed  rollers,  he  says: — This  is  accomplished  by  means  of  suitable  lines  of 
shafting,  with  gearings  which  are  preferably  driven  by  means  of  reversible 
engine  F,  but  they  may  be  driven  by  means  of  any  suitable  driving  power.' 
He  also  showed  the  application  from  a  fixed  point  of  positively  propelling 
power  to  feed  rollers  adapted  to  feed  at  two  different  planes.  But  the  impor- 
tant feature  was  the  return  to  the  use  of  the  pivoted  table  which  proved  an 
essential  element,  in  combination,  In  the  subsequent  advance  in  heavy  rolling. 
The  importance  of  the  pivoted  table  is  that  by  releasing  the  inner  end  of  the 
table  we  are  enabled  to  elevate  the  metal  to  an  upper  pass  without  raising 
either  the  whole  bulk  of  the  metal  or  the  whole  weight  of  the  roller  frame  or 
table." 

The  "Wellman"  tables  did  not  travel  laterally,  a  fact  explained  by 
the  appellant's  expert,  Laureau,  as  follows : 

"In  the  Wellman  table  which  I  saw  in  use,  the  material  produced  was  plate 
steel,  such  as  tank  and  boiler  plate.  In  the  production  of  such  material,  In- 
gots or  blooms  of  tbe  proper  size  and  weight  are  rolled  down  to  their  finished 
size  in  one  stand  of  rolls  only,  and  there  is  no  necessity  to  transfer  them  from 
one  stand  to  another.  In  fact  the  nature  of  the  product  itself  is  such  that  it 
must  be  finished  as  quickly  as  possible  because  as  it  becomes  thin  and  spreads 
out,  it  radiates  heat  very  fast,  and  it  must  be  passed  through  the  roUs  as 
rapidly  as  possible." 

Prior  to  the  issue  of  the  "Wellman"  patent,  to  wit,  September  27, 
1881,  the  "Lewis"  patent  was  issued.  This  patent  describes  a  mill 
in  which,  on  either  side  of  several  sets  of  "two-high"  stands  of  rolls, 
tables,  on  which  are  feed  rollers  positively  driven,  are  mounted  on 
wheels  running  upon  tracks,  parallel  with  the  axis  of  the  rolls,  and 
adapted  to  carry  material  to  be  rolled  from  one  set  of  rolls  to  another, 
alongside  thereof.  "The  feed  rollers  are  actuated  when  opposite 
the  roll  pass  by  gearing  in  engagement  with  the  main  shaft  which  con- 
veys power  to  the  rolls."  These  roller  tables  were  stationary,  and 
therefore  not  adapted  to  raising  the  material  to  be  rolled  from  a  lower 
to  a  higher  roll  pass.  The  court  below,  in  its  opinion,  admits  that  a 
complete  mechanical  rolling  could  be  accomplished  by  the  device  of 
this  patent. 

Prior  to  this,  the  "Slade"  patent  of  December  23,  1879,  shows  a 
"three-high"  mill,  equipped  with  a  laterally  moving  and  vertically  lift- 
ing feeding  mechanism,  for  the  complete  mechanical  rolling  of  a  heavy 
piece  of  metal.  The  feed  roller  table  is  here  lifted  bodily  and  hori- 
zontally. We  think  that  appellant's  counsel  has  pertinently  asked,  in 
his  argument, 

"How  could  invention  have  been  involved  in  simply  substituting  the  'Sauv- 
age'  or  'Wellman'  pivoted  feed  roller  table  for  the  horizontally  movable  feed 
roller  table  of  the  'Slade'  patent?  Or,  to  put  it  in  another  form,  to  simply 
pivot  the  feed  roller  table  of  the  'Slade*  patent  at  its  outer  end  and  apply 
lifting  mechanism  to  its  inner  end,  as  Sauvage  had  done,  and  as  Wellman 
bad  done?" 

This  brings  us  to  the  "Saylor"  patent  of  June  30,  1885.  In  the 
device  of  that  patent,  there  are  feed  tables  equipped  with  positively 
driven  feed  rollers,  which  are  raised  and  lowered  vertically  and  hori- 
zontally.   These  tables  are  mounted  upon  carriages  run  upon  tracks 


Digitized  by  VjOOQ  IC 


CARNEGIE   STEEL  CO.  V.  BRISLIN.  657 

parallel  to  the  axis  of  the  rolls,  and  are  operated  on  both  sides  of  the 
rolls.  We  have  here  the  combination  of  a  feed  roller  table  raised  and 
lowered  vertically,  and  means  of  moving  the  same  laterally,  by  which 
the  metal  to  be  rolled  can  be  raised  from  lower  to  higher  rolls  in  the 
same  set,  and  moved  laterally  from  one  groove  of  the  same  rolls  to 
another,  or  to  another  set  or  sets  of  rolls  placed  side  by  side  with 
Ihe  first,  and  in  the  same  relation  to  the  line  of  lateral  movement. 
Complete  mechanical  rolling  is  here  accomplished  by  a  combination 
not  differing  from  that  of  the  patent  in  suit,  except  that  the  feed  roller 
table  is  lifted  horizontally  instead  of  being  pivoted  at  its  outer  end 
with  the  inner  end  free  and  capable  of  being  lifted.  The  "Saylor" 
mechanism  differs  from  the  "Slade,"  in  that  it  employs  positively  driven 
feed  rollers,  precisely  as  those  employed  by  Fritz  and  Wellman  and  by 
Brislin  and  Vinnac. 

Mr.  Laureau,  appellant's  expert,  uses  this  language  in  regard  to  the 
"Saylor"  patent,  which  is  quoted  without  adverse  criticism  by  the 
learned  judge  of  the  court  below : 

"The  relations  of  the  Saylor  device  to  claims  1  and  2  of  the  Brislin  and 
Vinnac  patent  is  very  close,  and  with  the  single  exception  that  the  Saylor 
tables  are  not  pivoted  at  their  outer  ends,  the  claims  alluded  to  are  an  exact 
description  of  the  Saylor  table.  There  is  the  same  combination  of  rolls,  car- 
riages, roller  frame,  means  for  laterally  shifting  carriages  and  devices  for 
allowing  the  roller  frame  to  deliver  metal  to  both  upper  and  lower  passes. 
*  *  *  The  Saylor  device  is,  therefore,  substantially  the  same  as  the  Brislin 
and  Vinnac  device." 

This  brief  statement  of  the  prior  art  makes  clear  that  all  the  ele- 
ments of  the  combination  of  the  first  clairn  of  the  patent  in  suit  are  old, 
except  the  specific  means  for  laterally  shifting  the  carriage  and  roller 
frame,  and  devices  for  inclining  said  roller  frame  on  its  pivot.  The 
learned  judge  of  the  court  below  says : 

"Conceding  that  all  the  elements  of  Brislin  and  Vinnac  were  in  themselves 
old,  yet  it  must  be  conceded  that  they  were  the  first  to  take  the  separate  in- 
dividual elements  of  advance  in  the  rolling  art,  and  so  combine  them  as  to 
accomplish  continuous,  complete  mechanical  heavy  roUing,  and  to  make  pos- 
sible a  new  product — to  wit,  a  machine  rolled  heavy  beam." 

We  have  already  seen,  however,  that  the  conclusion  of  the  learned 
judge  is  too  sweeping,  and  that  complete  mechanical  rolling  had  been 
admittedly  accomplished  by  the  methods  of  several  patents  prior  to  the 
patent  in  suit.  The  position  of  the  appellees,  as  sustained  by  the  court 
below,  comes,  then,  to  this,  that  the  combination  described  in  the  first 
claim  of  the  patent  in  suit,  inasmuch  as  it  provides  for  the  lateral 
movement  of  a  feed  roller  table  pivoted  at  its  outer  end,  involves  such 
invention  as  to  entitle  it  to  the  monopoly  of  a  patent.  It  is  this  broad 
construction  of  the  first  claim  of  the  patent  in  suit  that  we  think  can- 
not be  sustained,  in  view  of  the  prior  art.  The  complainant  below  can- 
not claim  all  lateral  movement  of  a  feed  roller  table  capable  of  vertical 
lifting,  because  more  than  one  previous  patent  has  described  a  device 
for  accomplishing  this  result,  and  the  court  below  has  admitted  that 
complete  mechanical  rolling  has  been  accomplished  thereby.  But,  as 
we  have  already  said,  it  could  hardly  involve  invention,  to  carry  later- 
ally a  feed  roller  table  capable  of  being  lifted  only  at  its  inner  end,  and 
59  0.C.A.-42 
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pivoted  at  its  outer  end,  instead  of  a  table  only  capable  of  being  raised 
horizontally.  That  the  pivoted  table,  whether  stationary  or  carried 
laterally,  is  a  better  contrivance  and  accomplishes  better  results  in 
mechanical  rolling,  cannot  alter  our  judgment  in  this  respect.  Both 
forms  of  a  vertically  lifted  roller  table  were  in  use  prior  to  the  patent 
in  suit.  One  of  them  had  been  mounted  on  a  laterally  moving  car- 
riage, to  serve  multiple  rolls.  To  substitute  the  other  on  the  moving 
carriage,  was  clearly  not  invention  within  the  meaning  of  the  patent 
law.  It  merely  involved  good  judgment  and  ordinary  mechanical  ex- 
perience. 

If  the  court  below  were  justified  in  placing  upon  the  first  claim  of 
the  patent  in  suit  the  broad  construction  which  it  did,  and  which  we 
have  just  been  considering,  the  device  of  the  defendant  below  clearly 
infringed  the  same,  since  it  exhibits  the  very  feature  of  the  combina- 
tion set  forth  in  the  first  claim  of  the  patent  in  suit,  upon  which,  thus 
broadly  construed,  invention  is  predicated,  to  wit,  the  lateral  move- 
ment of  a  pivoted  feed  roller  table, — discarding  here  for  the  moment 
any  consideration  of  the  question  as  to  whether  defendant's  table  is 
pivoted  at  the  outer  end,  within  the  meaning  of  the  first  claim.  Dis- 
senting, however,  as  we  do,  from  this  broad  construction  of  the  patent 
in  suit,  and  for  the  reasons  above  stated,  we  are  compelled  to  consider 
the  question  of  infringement,  in  view  of  a  narrower  scope  to  be  given 
to  the  claim  in  question.  The  combination  described  in  that  claim, 
and  as  explained  in  the  specifications  to  which  it  refers,  if  a  patentable 
invention  at  all,  is  a  specific  unitary  organization,  to  which  the  par- 
ticular means  described  for  laterally  moving  feed  roller  tables,  pivoted 
at  their  outer  end,  and  actuated  synchronously  on  both  sides  of  the 
rolls  by  power  transmitted  through  or  from  the  rolls  themselves,  is 
necessary.  In  other  words,  we  do  not  think  that  the  first  claim  covers 
all  means  and  devices  for  laterally  shifting  the  carriage  and  tilting  the 
feed  roller  frame  at  its  inner  end.  Limited  as  above  stated,  appellant's 
structure  does  not  infringe  the  specific  organization  covered  by  the 
first  claim  of  the  patent  in  suit.  The  words  "substantially  as  set 
forth,"  with  which  the  claim  concludes,  cannot  here  be  ignored,  and  the 
language  of  the  Supreme  Court  is  in  this  case  especially  applicable : — 

"Where  the  claim  Immediately  follows  the  description  of  the  invention,  it 
may  be  construed  in  connection  with  the  explanation  contained  in  the  speci- 
fication, and  where  it  contains  words  referring  back  to  the  specification,  it 
cannot  properly  be  construed  in  any  other  way." 

In  appellant's  mechanism,  the  carriages  on  the  opposite  sides  of  the 
rolls  do  not  operate  simultaneously  through  a  set  of  connecting  in- 
strumentalities. There  is  no  connection  or  combination  whatsoever 
between  the  rolls  and  the  carriage,  and  the  feed  roller  frame  pivoted 
thereon,  neither  of  which  are  driven  by  power  derived  from  the  rolls. 
The  means  for  laterally  shifting  the  carriage  and  feed  roller  frame,  and 
the  devices  for  inclining  the  roller  frame,  are  not  the  same  as  those  of 
the  patent  in  suit.  In  appellant's  table,  there  was  a  separate  steam 
engine  located  on  each  carriage,  whereby  the  carriage  was  shifted 
laterally  and  the  feed  rolls  driven,  and  a  separate  hydraulic  cylinder  on 
each  carriage,  by  which  the  roller  frames  were  inclined.    There  was  no 
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connection  through  suitable  shafting  and  gearing,  as  in  the  device  of 
the  patent  in  suit,  between  the  rolls  and  the  carriage,  or  the  roller 
frame  and  feed  rolls.  Again,  the  claim  of  the  patent  in  suit,  as  well 
as  the  description  contained  in  the  specifications,  requires  a  feed  roller 
table,  pivoted  at  its  outer  end.  Interpreted  reasonably,  this,  of  course, 
does  not  mean  the  very  tip  of  the  outer  end,  but  the  functional  outer 
end  for  the  purpose  of  pivoting.  The  appellant's  feed  roller  table, 
however,  is  not  pivoted  at  its  outer  end,  but,  as  shown  by  the  draw- 
ings exhibited  to  the  court,  at  a  point  22  feet  4  inches  from  the  outer 
end  of  a  table  57  feet  4  inches  long ;  in  other  words,  about  two-fifths 
of  its  length  from  the  outer  end.  The  pivoting  of  appellant's  table 
not  far  from  its  center,  was  clearly  shown  to  have  been  for  a  useful 
purpose,  and  was  not  a  mere  evasion  of  the  structure  of  the  patent  in 
suit.  Much  longer  beams  could  be  more  easily  rolled  onto  such  a 
table,  and  better  supported  and  handled  while  delivering  them  to  the 
passes  of  the  rolls.  We  do  not,  however,  think  it  absolutely  necessary 
to  differentiate  the  pivoting  of  appellant's  table  from  that  of  the  pat- 
ent in  suit.  The  view  here  taken  of  the  restrictions  to  be  placed  upon 
the  broad  interpretation  given  by  the  court  below  to  the  first  claim  of 
the  patent  in  suit,  finds  support  in  the  disclosures  of  the  file  wrapper. 
The  correspondence  between  the  attorneys  for  the  patent  and  the  ex- 
aminer's office,  resulted  in  limitations  of  the  first  claim,  which  we  are 
justified  in  calling  enforced.  These  limitations  relate  to  the  pivotal 
point  of  the  roller  frame,  the  means  for  laterally  shifting  the  carriage, 
for  the  roller  frame,  and  devices  for  inclining  the  roller  frame  on 
its  pivot.  The  letter  of  the  examiner,  of  March  20,  1886,  required  that 
these  three  things  should  be  set  forth,  and  in  obedience  to  that  require- 
ment, they  were  set  forth  and  incorporated  in  the  claims.  The  broad- 
er claims  of  the  first  application  were  abandoned,  and  the  claims  finally 
adopted  cannot  be  construed  as  coextensive  therewith. 

It  is  not  contended,  either  by  complainants'  experts  or  in  the  opinion 
of  the  court  below,  that  the  means  and  devices  of  the  first  claim  of 
the  patent  in  suit  are  specifically  found  in  appellant's  mechanism.  The 
decree  of  infringement  is  founded  only  on  the  basis  of  the  broad  con- 
struction given  by  the  court  below  to  the  first  claim,  which  is  made  to 
cover,  in  the  language  of  the  court,  "the  coupling  of  a  pivoted  table 
and  a  movable  carriage."  As  we  cannot  sanction  the  giving  of  such 
a  scope  to  this  claim,  there  is  no  difficulty  in  declaring  noninfringement 
of  the  first  claim  of  the  patent  in  suit,  as  restricted  to  the  particular 
means  and  devices  set  forth  in  the  specifications  of  the  patent. 

The  decree  of  the  court  below  must,  therefore,  for  the  reasons  above 
stated,  be  reversed. 
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(124  Fed.  206.) 

BALDWIN  v.  LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  29,  1903.) 

No.  1,185. 

1.  Equity— Conformity  of  Decree  to  Pleadings— Variance. 

Where  the  allegations  of  a  bill  and  the  proofs  are  wholly  at  variance, 
the  complainant  Is  not  entitled  to  a  decree  In  conformity  with  either, 
since  relief  can  only  be  granted  on  the  case  made  by  the  bill. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

The  bill  In  this  case  states  that  on  the  25th  day  of  April,  1893,  the  com- 
plainant was  the  owner  of  the  tug  Sea  Gull,  and,  as  such  owner,  made  ap- 
plication to  the  defendant  for  Insurance  against  loss  by  fire  for  one  year, 
and  that  the  defendant  wrote  a  Michigan  standard  policy  on  the  tug  for 
$4,000,  a  copy  of  which  Is  annexed  to  the  bill  of  complaint,  but  by  mistake 
of  defendant's  Servants  the  policy  was  written  in  the  name  of  Captain  James 
Reid  instead  of  complainant;  that  on  April  30,  1893,  the  Sea  Gull  was  totally 
destroyed  by  fire,  and  complainant  was  damaged  in  the  sum  of  $30,000,  and 
that  the  defendant  now  disclaims  all  liability  under  the  policy;  that,  by 
reason  of  the  mistake  made  In  writing  the  policy  in  the  name  of  Captain 
James  Reid  instead  of  in  the  name  of  complainant,  the  complainant  is  unable 
to  bring  an  action  at  law  upon  the  policy:  that  Captain  James  Reid  recog- 
nized the  mistake,  and  disclaims  any  interest  in  the  Insurance.  The  bill 
prays  that  the  mistake  may  be  corrected  and  the  policy  reformed  so  as  to 
read  as  a  policy  issued  to  the  complainant  instead  of  Captain  James  Reid, 
and  that  an  account  of  the  loss  under  the  policy  be  taken,  and  the  defendant 
company  decreed  to  pay  the  same  to  complainant 

The  answer  of  the  defendant  denies  that  the  complainant  owned  the  Sea 
Gull  or  made  application  to  the  defendant  for  insurance  on  her,  or  that  the 
defendant  agreed  with  complainant  to  insure  or  did  insure  the  boat,  but 
admits  writing  the  policy,  and  avers  that  it  was  issued  on  the  application 
of  Captain  James  Reid,  through  the  iEtna  Insurance  Company  as  broker  of 
Reid,  and  that  the  defendant  was  not  prior  to  the  commencement  of  this 
suit  informed  of  complainant's  ownership,  nor  was  it  directed  to  insure  the 
Sea  Gull  In  the  name  of  complainant,  and  denies  all  error  or  mistake  on  its 
part,  and  all  Information  to  the  effect  that  Reid  disclaims  any  interest  In 
the  policy,  and  states  that  the  policy  was  written  on  an  application  made 
by  the  .Etna  Insurance  Company  to  the  defendant  on  the  2d  day  of  May, 
after  the  destruction  of  the  tug,  in  which  application  the  complainant  was 
not  in  any  way  mentioned,  and  that  defendant  was  ignorant  of  the  previous 
loss  of  the  tug  by  fire,  which  occurred  on  the  30th  day  of  April,  and  learned 
of  it  for  the  first  time  on  the  5th  day  of  May,  and  on  the  6th  day  of  May 
the  defendant  company  notified  the  JStna  Insurance  Company  of  having 
learned  that  the  tug  had  been  burned  on  April  30th,  and  asked  a  return 
of  its  policy. 

The  evidence  showed  that  the  tug  Sea  Gull  was  sold  In  April,  1891,  at  mar- 
shal's sale,  and  bid*  in,  at  the  request  of  Reid,  by  the  complainant,  who 
agreed  in  writing  to  transfer  it  to  Reid  on  the  payment  of  certain  indebted- 
ness, and  Reid  remained  in  possession  and  management  until  she  was 
burned.  On  April  24th  or  25th  Reid  went  to  the  oftlce  of  Cook,  Calbeck  & 
Co.,  who  were  insurance  agents  and  vessel  brokers  at  Chicago,  and  asked 
them  to  place  insurance,  both  fire  and  marine,  upon  the  Sea  Gull,  and  they 
made  out  an  application  for  insurance  in  the  JEtna  Insurance  Company  on 
account  of  Captain  James  Reid  for  $10,000,  "loss,  if  total,  payable  to  Stephen 
Baldwin,"  and  informed  Reid  that  the  Sea  Gull  would  be  covered  the  next 
morning.  Cook,  Calbeck  &  Co.  bad  arrangements  with  the  Insurance  Com- 
pany of 'North  America  and  the  iEtna  Insurance  Company,  by  which,  when 
a  vessel  owner  or  manager  came  to  them  for  insurance,  they  placed  part 

<  1.  See  Equity,  vol.  19,  Cent.  Dig.  §  1001.  —  "      ~~ 
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of  It  with  each  of  these  companies.  The  local  manager  of  the  JEtna  Com- 
pany had  an  arrangement  with  the  local  manager  of  the  defendant  by  which 
it  was  to  carry  as  much  insurance  as  the  Mtna.  did  on  any  one  risk,  if  ap- 
plied to  by  the  Mtna.  The  clerk  in  the  ^Etna's  office  made  an  application 
to  the  defendant  company  for  a  $4,000  policy  for  part  of  this  insurance  on 
the  tug  Sea  Gull,  to  be  issued  to  Captain  James  Reid,  leaving  out,  "loss,  if 
total,  payable  to  Stephen  Baldwin,"  and  the  policy  in  question  was  after- 
wards issued  on  this  application  in  the  following  manner:  On  May  1st,  one 
of  the  partners  of  Cook,  Calbeck  &  Co.  found  that  the  Sea  Gull's  policies 
had  not  been  received  at  the  office,  and  sent  out  for  them,  and  it  was  found 
that  the  policy  applied  for  from  the  -32tna  had  not  been  written,  and  when 
notified  the  manager  of  the  JEtna  went  to  the  office  of  the  defendant,  and 
reminded  its  manager  of  the  agreement  that  defendant  should  write  part 
of  insurance  when  offered  by  the  iEtna,  and  made  request  for  the  issuance 
of  the  policy  in  question,  which  was  issued  the  next  day,  and  delivered  to 
the  ^Etna  Company.  The  manager  of  the  defendant  company  learned,  on 
the  5th  of  May,  of  the  loss  of  the  tug  Sea  Gull,  and  thereupon  wrote  the 
manager  of  the  ^tna  the  following  letter:  "Between  the  hours  of  12  and 
1  p.  m.  upon  Monday,  the  1st  inst,  we  agreed  to  accept  a  risk  for  you  upon 
the  tug  Sea  Gull,  and,  upon  an  application  received  later  in  the  day  from 
your  office,  issued  our  policy  No.  334,327,  in  the  sum  of  $4,000,  upon  Tuesday, 
the  2nd  inst.,  dating  said  policy  back  to  April  25th,  at  your  request.  We 
learn  from  sworn  statements  of  the  marine  department  that  the  tug  in  ques- 
tion was  burned  at  or  about  the  hour  of  7  o'clock  p.  m.  upon  Sunday,  April 
30th.  As  we  have  no  liability  under  our  policy,  will  you  have  the  kindness 
to  return  same  to  this  office,  and  much  oblige?"  The  policy  was  not  re- 
turned, and,  the  defendant  refusing  to  recognize  it  as  binding,  this  suit  was 
brought.  On  the  final  hearing  the  court  below  dismissed  the  bill  of  com- 
plainant, who  brings  the  cause  here  by  appeal. 

W.  G.  Fitzpatrick,  for  appellant. 
John  D.  Conely,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  WANTY, 
District  Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  complainant  was  in  equity  only  a  mortgagee  of  the  vessel  which 
he  claims  to  have  insured  as  owner.  Davidson  v.  Baldwin,  79  Fed. 
95,  24  C.  C.  A.  453.  The  policy  which  was  issued  provided,  among 
other  things,  that  it  should  be  void  if  the  interest  of  the  insured  was 
other  than  unconditional  and  sole  ownership.  Whether  if  a  policy 
had  issued  insuring  Baldwin  as  sole  and  unconditional  owner,  without 
qualifying  words,  it  would  have  been  enforceable,  we  need  not  decide, 
for  there  was  no  evidence  of  any  agreement  to  insure  Baldwin  as  sole 
owner.  But  it  is  urged  that  a  policy  should  be  decreed  to  be  written 
according  to  the  terms  of  the  application  made  tb  the  iEtna  Insur- 
ance Company.  There  is  nothing  in  the  pleadings  to  warrant  such  a 
decree.  No  such  issue  was  tendered  by  the  bill,  which  states  that  the 
complainant,  who  is  only  the  mortgagee,  was  the  owner  of  the  tug, 
and  as  such  owner  made  application  for  the  policy,  which  by  mistake 
was  written  in  the  name  of  Captain  James  Reid.  The  application 
which  was  actually  made  was  not  set  out  in  the  bill,  and  as  it  was  made 
to  Cook,  Calbeck  &  Co.,  and  not  to  the  defendant,  the  defendant 
knew  of  no  such  application  until  the  evidence  was  taken.  *  If  Reid 
were  a  party  to  the  suit,  and  there  were  sufficient  averments  in  the  bill 
to  sustain  a  decree  under  the  prayer  for  general  relief,  directly  contrary 
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to  the  case  made  out  by  the  bill,  the  other  questions  raised  might  be 
discussed.  But  such  a  decree,  if  the  complainant  were  entitled  to  it 
under  the  proofs,  would  be  entirely  outside  of  the  pleadings  on  a  case 
not  made  or  contemplated  by  the  bill,  and  to  which  the  defendant  has 
not  been  called  upon  to  answer,  and,  in  fact,  has  not  answered.  "The 
recovery  must  be  had  upon  the  case  made  by  the  pleadings  or  not 
at  all."  Grosholz  v.  Newman,  21  Wall.  481,  488,  22  L.  Ed.  471; 
Hoffman  v.  McMorran,  52  Mich.  318,  17  N.  W.  928;  Jones  v.  Daven- 
port, 45  N.  J.  Eq.  77,  17  Atl.  570.  No  relief  can  be  granted  for  mat- 
ters not  charged  in  the  bill,  and  a  party  can  no  more  succeed  upon  a 
case  proved,  but  not  alleged,  than  upon  a  case  alleged,  but  not  proved. 
Beach,  Modern  Eq.  Prac,  §§  99,  100,  790,. and  the  text-books  and 
numerous  authorities  cited  in  the  notes. 
The  decree  dismissing  the  bill  must  be  affirmed. 


(123  Fed.  865.) 

ALASKA  &  CHICAGO  COMMERCIAL  CO.  v.  SOLNER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  6,  1903.) 

No.  922. 

L  Rescission  of  Contract— Conditions  Precedent— Restoration  of  Consid- 
eration Received. 

A  bill  filed  on  behalf  of  a  corporation  for  the  cancellation  of  a  deod 
to  real  estate  and  to  recover  the  value  of  personal  property  sold  and 
transferred  to  defendant  at  the  same  time,  on  the  ground  that  the  sale 
was  unauthorized  by  the  corporation,  must  show  a  tender  back  of  the 
consideration  received,  or  at  least  contain  an  unequivocal  offer  to  restore 
the  same;  and  an  offer  to  credit  the  amount  on  any  judgment  recovered 
against  defendant  is  wholly  insufficient. 
2.  Same— Unauthorized  Sale  by  Agent  of  Corporation— Ratification  bt 
Acquiescence. 

The  secretary  of  an  Illinois  corporation,  having  express  authority  to 
act  for  it  in  the  management  of  its  business  and  to  appoint  other  agents 
with  like  powers,  sold  to  defendant  certain  real  estate  and  personal 
property  owned  by  the  corporation  in  Alaska,  executing  conveyances 
therefor  in  the  name  of  the  corporation.  He  received  the  consideration, 
which  was  applied  to  the  uses  of  the  corporation.  He  then  left  Alaska, 
delegating  his  powers  by  a  power  of  attorney  to  the  vice  president,  who. 
within  a  few  days,  commenced  a  suit  in  equity  in  the  name  of  the  cor- 
poration to  recover  the  real  estate  and  the  value  of  the  personal  prop- 
erty, alleging  want  of  authority  in  the  secretary  to  make  the  sale.  An 
amended  bill,  filed  a  year  later,  alleged  full  knowledge  of  the  transac- 
tion on  the  part  of  the  corporation,  but  it  was  not  shown  thereby,  nor 
on  the  subsequent  trial,  that  the  directors  had  ever  taken  any  action  in 
disaffirmance  of  the  sale,  or  authorized  the  return  of  the  purchase 
money.  On  the  contrary,  it  appeared  anlrmatively  that  they  had  neither 
authorized  nor  ratified  the  action  of  the  vice  president  in  commencing 
the  suit.  Held,  that  he  had  no  authority  to  disafilrm  the  action  of  the 
secretary  on  behalf  of  the  corporation,  and  that  the  directors,  by  falling 
to  take  any  action,  must  be  presumed  to  have  acquiesced  in  the  sale, 
and  a  ratification  would  be  inferred. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Charles  F.  Hanlon  and  O.  D.  Cochrane,  for  appellant 
Bruner  Bros,  and  Elwood  Bruner,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 
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HAWLEY,  District  Judge.  This  is  a  suit  in  equity  to  set  aside 
and  cancel  certain  conveyances  of  real  estate  situate  in  Nome,  Alaska, 
which  were  executed  by  William  J.  Bauerle,  and  delivered  to  appellee, 
and  to  recover  damages  for  $15,000.  Did  the  court  err  in  dismissing 
the  bill  and  rendering  judgment  for  the  defendant?  What  are  the 
facts  ? 

Appellant  is  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Illinois,  and  engaged  in  the  merchandise  business 
at  Nome,  Alaska.  It  owned  two  lots,  with  buildings  thereon,  in  which 
it  had  a  stock  of  merchandise  and  groceries.  The  value  of  the  real 
estate  is  alleged  to  be  $10,000,  and  of  the  stock  of  merchandise 
$15,000.  In  the  answer  it  is  alleged  that  the  real  estate  is  of  the 
value  of  only  $4,000,  and  the  merchandise  of  the  value  of  $4,000,  and 
no  more.  The  question  as  to  the  value  of  the  property  need  not  be 
discussed.  It  is  proper,  however,  to  say  that  there  was  as  much  testi- 
mony offered  upon  this  point  to  sustain  the  averments  in  the  answer 
as  there  was  to  sustain  the  averments  in  the  complaint. 

From  the  record  it  appears  that  on  March  17,  1901,  a  meeting  of 
the  board  of  directors  of  appellant  was  held,  and  the  following  reso- 
lution adopted: 

"Whereas,  William  J.  Bauerle,  our  present  secretary  and  treasurer,  is  about 
to  go  to  Nome  for  the  purpose  of  investigating  and  regulating  the  affairs 
of  his  company:  Therefore  it  is  resolved,  that  full  power  be,  and  the  same 
is  hereby,  vested  in  said  WlUiam  J.  Bauerle  to  revoke  any  and  all  powers  of 
attorney  that  may  have  heretofore  been  given  by  this  company,  and  to 
appoint  in  the  name  of  this  company  such  attorney  in  fact  for  the  purpose 
of  managing  the  affairs  of  this  company  and  exercising  such  other  powers 
as  are  mentioned  and  conferred  in  a  certain  power  of  attorney  heretofore 
granted  to  Paul  Heinze,  and  also  in  a  certain  power  of  attorney  heretofore 
granted  to  Herman  Heinze,  as  in  his  judgment  he  may  deem  best.  *  *  * 
Said  WUliam  J.  Bauerle  is  also  authorized,  in  the  name  of  this  company,  to 
commence  suits  or  actions  at  law  or  in  equity  or  otherwise,  as  to  him  may 
seem  best.  *  *  *  He  is  also  authorized  to  remove  all  officers  of  this 
company,  and  to  appoint  new  officers,  and  in  general  to  do  everything  which 
may  be  proper  or  needful  in  the  successful  management  of  said  company's 
affairs." 

Bauerle  arrived  at  Nome  about  the  1st  of  August,  1901,  and  im- 
mediately took  charge  and  management  of  appellant's  business.  The 
affairs  of  the  corporation  were  not  found  to  be  in  a  prosperous  condi- 
tion. It  owed  the  Bank  of  Cape  Nome  about  $2,300  (of  which  bank 
appellee  was  the  cashier  and  general  manager).  Bauerle  was  dissat- 
isfied with  the  situation,  and  decided  to  close  out  the  business  of  the 
corporation.  Herman  Heinze,  who  had  been  the  agent  of  the  cor- 
poration, and  was  its  vice  president,  made  no  objection  to  the  sale, 
but  manifested  a  desire  to  purchase  the  property  for  himself.  He 
informed  Solner  that  Bauerle  had  offered  him  the  whole  property  for 
$5,000,  and  applied  to  Solner  for  a  loan  of  that  amount  of  money  to 
enable  him  to  buy  the  property.  The  loan  was  declined.  Bauerle 
then  called  upon  Solner,  and  offered  him  the  property  for  $5,000. 
The  property  was  examined  and  purchased  by  Solner  for  $5,000. 
Bauerle  received  the  money,  and  then  paid  the  debt  due  the  bank. 
On  August  17th  Bauerle  executed  deeds  for  the  real  estate  and  a  bill 
of  sale  for  the  personal  property,  and  in  the  presence  of  Heinze  put 
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Solner  in  possession  thereof.  The  title  to  one  of  the  lots  stood  in  the 
name  of  appellant,  and  the  title  to  the  other  lot  was  in  the  name  of 
William  J.  Bauerle,  but,  as  a  matter  of  fact,  known  to  Solner,  it  was 
simply  held  in  trust  for  the  corporation.  The  deed  to  one  lot  was  exe- 
cuted and  signed,  "The  Alaska  and  Chicago  Commercial  Co.,  [Seal] 
per  William  J.  Bauerle,  [Seal]  Sec,  Treas.  &  Mgr."  The  other  deed 
was  signed  by  William  J.  Bauerle.  Both  deeds  were  witnessed  by 
H.  A.  Day  and  Herman  Heinze.  On  the  day  the  deeds  were  exe- 
cuted, an  agreement  was  drawn  up  between  William  J.  Bauerle,  the 
party  of  the  first  part,  and  N.  B.  Solner,  the  party  of  the  second  part, 
as  follows: 

'That  whereas,  the  said  party  of  the  first  part  has  ttiis  day  made,  executed 
and  delivered  to  said  party  of  the  second  part,  certain  conveyances  of  real 
estate  and  personal  property,  belonging  to  the  (Alaska  and  Chicago  Commer- 
cial Company,  a  corporation  of  the  State  of  Illinois,  which  conveyances  are 
somewhat  questionable  for  want  of  sufficient  authority  on  the  part  of  said 
William  J.  Bauerle  to  execute  the  same  for  and  on  behalf  of  said  corporation: 
Said  party  of  the  first  part  hereby  agrees,  in  consideration  of  the  acceptance 
of  said  conveyances  by  said  party  of  the  second  part  in  the  transaction  this 
day  closed,  to  attend  to  the  proper  execution  and  delivery  of  deeds  of  con- 
veyances by  said  company  in  due  and  proper  form  to  the  real  estate,  on  or 
before  October  1st,  1901.    •    •    • 

"Witnesses:  William  J.  Bauerle.    [Seal.] 

"Herman  Heinze. 
"H.  A.  Day." 

The  testimony  shows  that  all  of  the  transactions  between  William 
J.  Bauerle  and  appellee  were  conducted  openly,  under  a  knowledge  of 
all  the  facts.  The  good  faith  of  the  transactions  as  between  them 
is  not  questioned  upon  this  appeal,  although  alleged  in  the  complaint 
to  be  fraudulent  as  against  the  corporation.  From  the  evidence  there 
is  no  "room  or  reason"  to  believe  that  any  fraud  was  committed. 
The  argument  of  appellant  is  directed  solely  to  the  point  of  "want  of 
authority"  on  behalf  of  William  J.  Bauerle  to  execute  the  deeds  and 
make  the  sale  of  the  personal  property.  A  few  days  after  the  transfer 
of  the  property  Solner  sold  the  personal  property  to  one  Shirk  for 
the  sum  of  $4,000.  Mr.  Heinze  asked  Solner  to  deed  the  property 
to  him  under  the  promise  that  he  would  pay  the  $5,000  within  a  year. 
He  never  made  any  offer  on  behalf  of  the  corporation,  nor  did  he, 
on  behalf  of  the  corporation,  make  any  demand  for  the  return  of 
the  property.  On  the  27th  day  of  August,  1901,  William  J.  Bauerle, 
by  virtue  of  the  power  given  him  in  the  power  of  attorney  from  ap- 
pellant, bearing  date  May  17,  1901,  substituted  and  appointed  Her- 
man Heinze  "to  do,  perform,  and  execute  every  act  and  thing  which 
I  could  do  in,  by,  and  under  the  same,  as  hereinbefore  enumerated, 
as  well  for  me  as  being  the  true  and  lawful  attorney  and  substitute 
of  the  said  Alaska  and  Chicago  Commercial  Company,  hereby  rati- 
fying and  confirming  all  that  the  said  attorney  and  substitute  hereby 
made  and  appointed  shall  lawfully  do  or  cause  to  be  done  in  the  prem- 
ises by  virtue  hereof  and  of  the  said  letter  or  power  of  attorney," 
and  a  few  days  thereafter  departed  from  Nome.  On  September  5, 
1901,  Heinze  commenced  this  suit  on  behalf  of  appellant.  The  whole 
case,  so  far  as  appellant  is  concerned,  rests  upon  the  testimony  of 
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Herman  Heinze.  The  record  shows  that  appellee  sought  to  obtain 
the  testimony  of  the  officers  of  appellant,  especially  of  William  J. 
Bauerle,  the  secretary,  treasurer,  and  managing  agent  thereof,  and 
of  Michael  Bauerle,  the  president  and  one  of  the  principal  stockholders 
thereof;  but  without  avail.  Mr.-  Heinze,  upon  his  examination  in 
chief,  was  asked  if  he  had  ever  received  any  communication  from  the 
board  of  directors  of  appellant  since  the  commencement  of  the  suit, 
and  replied  that  he  had  not.  The  tender  only  applied  to  the  real 
estate,  as  the  stock  of  merchandise  had  been  disposed  of  by  Solner 
prior  to  the  commencement  of  the  suit. 

Touching  the  matter  of  tender,  we  think  the  record'  shows,  by  a 
preponderance  of  evidence  at  least,  that  appellant  never  made  any 
tender  of  the  amount  paid  by  Solner  before  the  commencement  of 
the  suit,  or  at  any  time  thereafter.  On  his  examination  on  behalf 
of  appellant  Mr.  Heinze,  in  reply  to  questions,  answered  as  follows : 

"Q.  Mr.  Heinze,  did  you  at  any  time  prior  fc>  tbe  commencement  of  this 
action  offer  to  repay  to  Mr.  Solner  the  amount  of  money  which  he  had  paid 
to  Mr.  Bauerle  in  this  transaction?  A.  Yes,  sir.  *  *  *  On  the  19th  of 
August,  1901.  Q.  Immediately  after  the  sale?  *  *  *  A.  The  sale  was 
made  Saturday,  and  I  offered  this  on  Monday.  Q.  State  what  occurred  at 
that  time.  A.  Well,  Mr.  Solner  came  in — in  the  office  of  the  store  buUding — 
and  I  made  out  a  line  on  a  scrap  of  paper,  and  I  said,  under  the  circum- 
stances the  sale  was  made,  I  offered  to  pay  him  the  $5,000  back.  Q.  What 
did  he  say?  A.  He  turned  right  short  off,  and  said,  'No,  I  am  going  to  keep 
it  now.' " 

On  his  cross-examination,  in  reply  to  the  question,  "How  did  you 
make  the  offer?"  he  said : 

"I  called  Mr.  Solner  in  the  office  behind  the  partition  in  the  store.  *  •  * 
I  told  on  that  paper  that  I  am  able  to  raise  $5,000  and  pay  him  the  money 
back." 

This  testimony  falls  far  short  of  establishing  the  fact  that  the  so- 
called  tender  was  made  on  behalf  of  the  appellant.  It  implies  an 
offer  on  behalf  of  Heinze.  He  does  not  pretend  that  he  got  the 
money — $5 ,000 — from  the  corporation.  That  it  was  an  offer  made  on 
his  own  behalf  is  testified  to  by  Mr.  Solner : 

"Q.  Has  any  portion  of  that  [money]  ever  been  offered  to  be  returned  to 
you  by  any  agent  of  this  company?  A.  No,  sir.  Q.  Has  any  [one]  offered 
to  return  you  any  portion  of  that  money?  A.  Mr.  Heinze,  I  think,  asked  me 
if  I  would  deed  back  the  property  to  him  if  he  would  pay  $5,000  within  a 
certain  time — I  think  it  was  a  year;  I  am  not  positive  as  to  that.  I  do  not 
remember  what  he  said.  At  any  rate,  he  asked  me  if  I  would  deed  the 
property  to  him;  *  *  *  if  I  would  turn  the  property  over  to  him  upon  the 
payment  of  $5,000  within  a  certain  time;  but  I  do  not  remember  what  that 
time  was.  Q.  Well,  did  he  ever  make  you  any  offer  on  behalf  of  the  com- 
pany? A.  No,  sir.  Q.  Did  any  one  at  any  time  ever  make  any  offer  to  re- 
turn any  portion  of  the  $5,000  on  behalf  of  the  Alaska  and  Chicago  Commer- 
cial Company?  A.  No,  sir.  Q.  Was  there  any  protest  made  by  any  person 
on  behalf  of  the  company  to  this  sale  prior  or  at  the  time  of  making  the 
sale?  A.  No,  sir.  Q.  Did  Herman  Heinze  make  any  demand  upon  you 
prior  to  the  commencement  of  this  action  for  a  return  of  the  property? 
*  *  *  iA.  No,  sir.  Q.  Did  he  at  any  time,  on  behalf  of  the  company,  de- 
mand a  return  of  the  property?  A.  No,  sir.  Q.  Did  you  ever  write  to  the 
corporation  with  reference  to  the  sale?  A.  Yes,  sir.  Q.  Have  you  ever  re- 
ceived any  reply  from  them?    A.  No,  sir." 
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Mr.  Heinze  was  called  in  rebuttal,  and  repeated  his  testimony  in 
regard  to  the  offer,  and  upon  his  cross-examination  he  was  asked  as 
to  whose  money  it  was  that  he  made  the  offer  with. 

"A.  It  was  mine.  I  got  the  money  from  my  brother-in-law.  •  •  •  Q. 
Did  it  belong  to  the  corporation?  A.  It  did  not  belong  to  the  corporation. 
*  *  *  It  belonged  to  me.  Q.  Did  the  corporation  authorize  you  to  borrow 
this  money  from  anybody?  A.  It  did  not  I  acted  as  for  the  company  at 
the  time  in  good  faith.  I  thought  It  was  my  duty.  I  knew  there  was  some- 
thing not  right  when  the  deeds  were  signed." 

Appellant  contends  that  in  a  suit  of  this  character  a  tender  before 
suit  is  not  necessary;  that  an  offer  in  the  bill  to  make  the  tender 
is  all  that  is  required.  The  authorities  are  not  uniform  upon  this 
point,  but  conceding,  for  the  purposes  of  this  opinion,  that  appel- 
lant's contention,  as  a  general  proposition,  is  correct,  yet  it  is  ap- 
parent that  the  offer  as  made  in  the  bill  is  wholly  insufficient.  The 
original  bill  of  complaint  filed  September  15,  1901,  did  not  contain 
any  averment  offering  to  return  the  purchase  price  of  the  property. 
The  first  amended  bill,  filed  September  2,  1902,  did  not  make  a  suffi- 
cient offer.  In  the  second  amended  bill,  filed  at  the  close  of  the  testi- 
mony, the  complainant  alleged: 

"That  prior  to  the  commencement  of  this  action  and  subsequent  to  the 
alleged  purchase  above  mentioned  the  plaintiff  offered  to  repay  and  tendered 
to  the  defendant  the  said  sum  of  $5,000  in  legal  tender  money  of  the  United 
States,  which  offer  of  repayment  and  tender  the  said  defendant  then  and 
there  refused  to  accept,  and  at  all  times  subsequent  thereto  has  so  refused, 
and  now  refuses,  to  accept,  and  that  the  plaintiff  at  all  times  since  said 
tender  and  since  said  alleged  sale  has  been  ready  and  willing,  and  ha*  of- 
fered, and  hereby  offers  and  tenders,  to  defendant  a  credit  of  the  amount 
paid  by  said  defendant  for  said  property,  to  wit,  the  sum  of  $5,000,  with 
legal  interest  thereon,  may  be  allowed  as  a  credit  in  any  judgment  rendered 
herein." 

This  offer  was  not  a  sufficient  tender.  It  was  not  absolute.  More- 
over, it  was  not  bona  fide.  It  was  neither  authorized  nor  sanctioned 
by  the  corporation,  and  must  be  treated  solely  as  the  act  of  Heinze, 
made  without  authority.  In  any  event,  it  was  only  a  conditional 
tender,  depending  entirely  upon  a  judgment  being  rendered  in  favor 
of  the  corporation  for  damages.  The  tender  must  be  without  quali- 
fications or  conditions. 

In  Kelley  v.  Owens,  120  Cal.  502,  507, 47  Pac.  369,  370,  52  Pac.  797, 
the  court  said : 

"It  is  undoubtedly  the  general  rule  that  there  can  be  no  rescission  of  an 
executed  contract  upon  the  ground  of  fraudulent  misrepresentation  without 
restoration,  before  suit  by  the  party  seeking  to  rescind,  of  everything  of 
value  which  he  had  received  from  the  other  party  under  the  contract,  or 
a  bona  fide  offer  to  restore." 

He  who  seeks  equity  must  do  equity.  18  Ency.  PI.  &  Pr.  829,  and 
numerous  authorities  there  cited. 

The  case  does  not  depend  solely  upon  the  objections  urged  to  the 
tender,  although  that  was  the  only  ground  stated  by  the  court  for 
dismissing  the  bill  of  complaint.  The  fact  that  the  deeds  were  exe- 
cuted by  Bauerle  to  Solner  without  any  authority  from  the  directors 
of  the  corporation  does  not  make  the  transactions  between  them  void. 
The  deeds  were  voidable,  not  void.     The  corporation  might  ratify 
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the  act  of  its  agent,  or  it  might  disapprove  of  it.  The  board  of  di- 
rectors did  not  authorize  the  commencement  of  this  suit.  Heinze 
had  no  more  authority  to  bring  this  suit  than  W.  J.  Bauerle  had  to 
execute  the  deeds.  The  sales  were  made  and  deeds  executed  August 
17,  1901,  and  the  suit  brought  September  5,  1901.  No  orders  were 
ever  given  and  no  action  ever  taken  by  the  corporation  either  to  af- 
firm or  disaffirm  the  sales,  to  bring  or  not  to  bring  the  present  suit. 
The  record  shows  clearly  that  Heinze  instituted  the  suit  of  his  own 
motion.  He  was  the  vice  president  of  the  corporation,  and  acted 
upon  his  own  judgment.  His  act  in  bringing  the  suit  has  never  been 
ratified  by  the  corporation.  The  corporation  never  authorized  him 
to  demand  possession  of  the  property,  and  never  authorized  him  to 
make  a  tender  to  Solner  of  the  amount  of  money  he  had  paid  for  the 
property.  The  amended  complaint,  filed  more  than  one  year  after 
the  suit  was  brought,  alleges  a  full  knowledge  of  the  sale  upon  the 
part  of  the  corporation;  but  there  is  no  averment  therein  tending 
to  show  any  disaffirmance  thereof  by  the  corporation.  In  Indianapo- 
lis Rolling  Mill  v.  Railroad,  120  U.  S.  256,  259,  7  Sup.  Ct.  542,  544, 
30  L.  Ed.  639,  in  discussing  the  direct  question  here  involved,  the 
court  said: 

"The  rule  of  law  upon  the  subject  of  the  disaffirmance  or  ratification  of 
the  acts  of  an  agent  required  that,  if  they  had  the  right  to  disaffirm  it,  they 
should  do  it  promptly,  and  if,  after  a  reasonable  time,  they  did  not  so  dis- 
affirm it,  a  ratification  would  be  presumed.  In  regard  to  this  it  appears  that 
the  board,  when  notified  of  what  had  been  done  by  their  agents,  did  not 
disaffirm  their  action  at  that  time,  but  that  the  act  or  resolution  of  dis- 
affirmance was  passed  about  two  years  after  notice  of  the  transaction,  and 
that,  if  the  suit  brought  in  this  case  can  be  considered  as  an  act  of  dis- 
affirmance, it  came  too  late,  as  it  was  commenced  some  six  months  after 
they  had  knowledge  of  the  release.  As  was  stated  in  the  somewhat  anal- 
ogous case  of  the  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  592,  23  L.  Ed.  328, 
'the  authorities  to  the  point  of  the  necessity  of  the  exercise  of  the  right  of 
rescinding  or  avoiding  a  contract  or  transaction  as  soon  as  it  may  be  reason- 
ably done,  after  the  party,  with  whom  that  right  is  optional,  is  aware  of  the 
facts  which  gave  him  that  option,  are  numerous.  *  *  *  The  more  im- 
portant are  as  follows:  Badger  v.  Badger,  2  Wall.  87  [17  L.  Ed.  836];  Har- 
wood  v.  R.  R.  Co.,  17  Wall.  78  [21  L.  Ed.  558];  Marsh  v.  Whitmore,  21  Wall. 
178  [22  L.  Ed.  482];  Vigers  v.  Pike,  8  CI.  &  Fin.  650;  Wentworth  v.  Lloyd, 
32  Beav.  467;  Follansbe  v.  Kilbreth,  17  111.  522,  65  Am.  Dec.  691.' " 

See,  also,  Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640,  24  L. 
Ed.  648;  Railway  Co.  v.  Keokuk  Bridge  Co.,  131  U.  S.  371,  381, 
9  Sup.  Ct.  770,  33  L.  Ed.  157;  Fitzgerald  Const.  Co.  v.  Fitzgerald, 
137  U.  S.  98,  109,  11  Sup.  Ct.  36,  34  L.  Ed.  608;  Hoyt  v.  Latham, 
143  U.  S.  553,  567,  12  Sup.  Ct.  568,  36  L.  Ed.  259;  Alsop  v.  Riker, 
155  U.  S.  448,  460,  15  Sup.  Ct.  162,  39  L.  Ed.  218. 

In  2  Morawetz  on  Corporations,  §  618,  the  author  says: 

"It  is  an  elementary  principle  of  the  law  of  agency  that  a  person  on  whose 
behalf  an  act  was  done  by  another  without  authority  under  an  assumed 
agency  may  adopt  and  thereby  ratify  the  act  And  after  such  ratification  the 
act  will  be  binding  upon  the  party  on  whose  behalf  it  was  done  to  the  same 
extent  as  if  it  had  been  performed  in  pursuance  of  a  previous  grant  of  au- 
thority." 

When  Bauerle  executed  the  deeds  he  acknowledged  that  his  au- 
thority to  do  so  might  be  questioned,  and  he  believed  that  his  acts 
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would  be  ratified.  He  was  an  officer  of,  and  authorized  to  manage 
the  business  of,  the  corporation.  He  assumed  the  responsibility  of 
making  a  sale  of  the  property,  and  from  a  portion  of  the  proceeds 
paid  certain  debts  of  the  company.  The  corporation  received  and 
applied  the  proceeds  without  making  any  objection  to  the  sale.  It 
must  be  assumed  from  his  acts  and  conduct,  in  the  absence  of  any 
showing  to  the  contrary,  that  he  communicated  all  the  facts  to  the 
corporation.  With  knowledge  of  the  facts,  the  corporation  did  noth- 
ing. It  neither  actively  affirmed  nor  disaffirmed  the  transaction. 
When  the  entire  testimony  in  this  case  is  examined,  we  are  of  opinion 
that  it  must  be  presumed  by  the  silence  and  acquiescence  of  the  cor- 
poration that  it  was  satisfied  with  the  act  of  its  secretary  and  treas- 
urer, and  for  the  failure  within  a  reasonable  time  to  disavow  his  acts 
it  must  be  held  to  have  ratified  the  same.  It  could  not  play  both  hot 
and  cold  at  the  same  time,  and  wait  to  see  what  would  be  the  result 
of  the  suit  brought  by  Heinze.  Equity  and  good  conscience  required 
that  it  should  act  promptly  in  the  premises,  and  its  assent  may  be 
implied  from  silence  or  from  failure  to  act,  or  it  may  be  inferred  from 
circumstances.  Leggett  v.  Mfg.  Co.,  I  N.  J.  Eq.  541,  23  Am.  Dec. 
728,  738 ;  Choteau  v.  Allen,  70  Mo.  290,  325 ;  First  National  Bank 
v.  Kimberlands,  16  W.  Va.  555,  581.  It  need  not  be  shown  by  direct 
evidence  that  the  acts  of  the  agent  were  expressly  approved  by  the 
board  of  directors,  "but,"  as  was  said  in  the  case  last  cited,  "such 
ratification  may  be  inferred  from  their  accepting  the  benefits  of  the 
act  or  contract;  as,  if  under  the  contract  so  made  by  the  president 
or  other  officer  money  is  to  be  paid  to  the  corporation,  and  it  is  re- 
ceived by  the  corporation,  and  applied  to  their  use,  even  without  the 
knowledge  of  the  directors,  if  it  is  not  returned  when  it  becomes 
known  to  the  directors  that  it  has  been  applied  to  their  use,  such 
conduct  would  be  a  ratification  of  the  contract  of  such  president  or 
other  officer."  In  any  view  that  may  be  taken  of  this  case,  either 
legal  or  equitable,  (it  follows  that  the  action  of  the  court  in  dismissing 
the  bill  must  be  sustained. 
The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


(123  Fed.  861.) 

LONG  DOCK  MILLS  &  ELEVATOR  00.  v.  MANNHEIM  INS.  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1906.) 

No.  178. 

L  Marine  Insurance— Cause  op  Lo89— Evidence  Considered. 

Evidence  considered,  in  an  action  on  a  policy  of  marine  Insurance,  and 
held  insufficient  to  establish  the  claim  of  libelant  that  the  filling  and  sink- 
ing of  a  canal  boat,  which  was  old  and  in  bad  condition,  while  she  lay 
at  a  dock,  and  a  few  hours  after  she  had  been  loaded  with  a  heavy 
deck  cargo,  was  due  to  the  piercing  of  her  hull  by  a  broken  pile  as  she 
sank  with  the  ebb  tide,  or  from  any  cause  other  than  her  inherent  weak- 
ness and  unseaworthy  condition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  dismissing  a  libel  for  a  ma- 
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rine  loss  insured  by  appellee.  The  libelant  had  shipped  a  cargo  of  hay, 
grain,  and  feed,  in  bags,  on  the  canal  boat  A.  J.  Squires,  for  trans- 
portation on  the  Harlem  river  to  Kingsbridge.  The  loss  occurred 
October  23,  1900,  in  the  Mott  Haven  Canal;  the  boat  listing,  filling, 
and  sinking  while  tied  to  the  dock. 
For  opinion  below,  see  116  Fed.  886. 

Harrington  Putnam,  for  appellant. 
John  W.  Ingram,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  There  is  some  question,  upon  the 
proofs,  as  to  whether  the  cargo  of  the  Squires  was  insured  solely  by  a 
certain  certificate  of  insurance,  or  by  a  more  elaborate  form  of  policy 
to  which  the  certificate  referred.  This  question  need  not  be  dis- 
cussed, since  the  result  would  be  the  same,  whichever  way  it  were  an- 
swered. If  the  sinking  ot  the  boat  were  caused  by  impalement  on  an 
unknown  obstruction  alongside  the  dock,  the  insurance  company 
would  be  liable.  If  it  were  not  so  caused,  the  evidence  warrants  no 
other  conclusion  than  that  the  accident  happened  because  of  the  boat's 
unseaworthiness,  and  in  that  case  the  insurer  would  not  be  responsible. 

Except  as  his  testimony  is  corroborated  or  corrected  as  to  time, 
the  sole  witness  to  the  accident  is  the  captain  of  the  canal  boat.  Ac- 
cording to  his  narrative,  loading  began  at  9  a.  m.,  and  was  finished 
about  3  p.  m.  The  superintendent  and  assistant  superintendent  make 
it  later,  which  seems  more  in  accord  with  the  captain's  further  state- 
ment that  after  she  was  loaded,  about  5  p.  m.,  he  shifted  her  posi- 
tion, hauling  down  nearer  the  mouth  of  the  slip,  so  as  to  be  more 
conveniently  placed  when  the  tug  should  come.  The  tugman  had 
told  him  the  tide  would  not  be  right  for  going  over  the  bar  at  Kings- 
bridge  until  the  morning.  The  entire  cargo  (55  tons)  was  placed  on 
deck.  There  is  evidence  that  the  Squires  had  carried  more  than  that 
weight  safely,  when  distributed,  part  on  deck  and  part  below.  She 
lay  bow  in,  and,  when  the  loading  was  completed,  had  a  list  to  port ; 
i.  e.,  inshore  or  towards  the  dock.  Calculating  from  the  tide  tables, 
it  appears  to  have  been  low  water  at  Hell  Gate  about  4  p.  m.  Some 
of  the  witnesses  testified  to  a  half  hour's  difference  between  Hell  Gate 
and  Mott  Haven  Canal,  and  the  District  Judge  found  it  was  low  water 
at  the  latter  place  at  4 130  p.  m.  Appellant  criticises  this  finding,  and 
contends  that  it  should  fix  the  time  an  hour  later.  In  the  view  we 
take  of  the  case,  the  additional  hour  of  ebb  is  immaterial.  During 
loading  the  boat  was  pumped  twice — at  5  p.  m.,  and  apparently  again 
at  6  p.  m.  The  most  water  she  had  in  her  at  any  time  until  6  p.  m. 
(not  an  unusual  amount  of  leaking  for  her)  was  four  inches  on  one 
side,  and  a  half  inch  on  the  other,  at  the  bow,  and,  at  the  stern,  two 
to  three  inches  on  one  side,  and  nothing  at  the  other.  The  greatest 
depth  was  on  the  side  which  listed  towards  the  dock.  About  6:30 
p.  m.  the  captain  went  ashore  for  supper,  returning  about  7,  or  half 
past,  when  he  found  the  same  amount  of  water,  and  pumped  again. 
He  then  went  ashore  to  get  some  oil  for  his  lamp,  and  some  time 
after  his  return,  while  he  was  pumping,  he  felt  her  list  the  other  way. 
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He  thereupon  took  his  lamp,  went  down  the  stern  hatch,  and  walked 
up  toward  the  middle,  and  heard  the  water  pouring  in.  He  fixes  this 
at  about  10  p.  m.  or  later.  The  testimony  of  other  witnesses  seems 
to  indicate  it  was  not  long  after  8  p.  m.  He  got  a  line  ashore,  made 
it  fast  to  a  freight  car,  hurried  to  the  house  of  the  watchman  on  the 
dock,  tried  unsuccessfully  to  telephone  for  a  steam  pump,  and  then 
went  off  to  get  some  men  to  help  unload.  When  he  got  back,  shortly 
before  midnight,  he  found  the  boat  had  sunk. 

The  theory  of  the  libelant  is  that  the  cause  of  the  accident  was  a 
hidden  obstruction.  About  a  month  after  the  accident  it  was  dis- 
covered that  there  were  two  short  stumps  of  small  piles  alongside  of 
the  dock  where  the  boat  had  been  berthed.  The  top  of  one  of  them 
had  been  broken  off  and  splintered  so  that,  if  opportunity  afforded, 
it  could  penetrate  a  boat's  bottom.  Of  course,  it  needs  more  testi- 
mony than  this  to  warrant  a  finding  that  this  broken  pile  actually 
penetrated  the  side  or  bottom  of  the  canal  boat ;  and,  in  our  opinion, 
libelant  has  failed  to  establish  the  necessary  connection  between  the 
two.  As  to  the  wound  alleged  to  have  been  received  by  the  boat, 
the  evidence  is  unpersuasive.  It  is  as  follows.  About  three  days 
after  the  accident,  the  captain  took  her  out  and  tried  to  beach  her 
himself,  but  could  not.  So  he  hired  a  tug  to  shove  her  on.  That 
did  not  suit.  So,  after  she  had  lain  on  the  beach  about  ten  days, 
he  got  the  tug  to  haul  her  out  again,  and  "put  her  up  higher,  so  it 
would  be  better — get  her  higher  up."  No  survey  of  her  was  made 
till  a  month  after  the  accident,  and  it  disclosed  no  penetrating  wound, 
such  as  would  be  made  by  a  sharp-pointed  pile.  The  entire  testimony 
as  to  survey  is  as  follows:  The  captain  says  that  he  took  the  two 
surveyors — McCarthy  for  himself,  and  Onderdonk  for  insurance  com- 
pany— up  there  in  a  rowboat;  that  the  boat  was  lying  in  the  mud, 
and  the  condition  of  the  tide  such  that  they  could  not  see  where- 
abouts the  leak  was — could  feel  it  under  water  with  a  pole,  at  the 
turn  of  the  bilge.  The  water  passing  in  and  out  had  washed  a  hole 
in  the  mud.  Witness  had  noticed  the  place  about  a  week  before, 
when  the  tide  was  lower.  The  bilge  plank  was  torn  off.  McCarthy 
says  he  went  with  the  captain  and  Onderdonk  in  a  rowboat  at  low 
water,  and  found  that  on  the  port  side,  somewhere  about  amidships, 
her  bilge  plank  was  gone.  "There  was  a  round  bilge  one  center 
plank,  and  one  each  side  of  it,  and  the  center  plank  was  gone."  On- 
derdonk confirms  this  testimony,  and  adds  that  she  also  had  a  big 
hole  on  the  port  side  nearest  the  stern,  but  that  seems  to  have  be*n 
caused  after  the  accident  by  the  tug  putting  her  on  the  beach.  Mani- 
festly, the  boat  suffered  hard  usage  after  the  accident — pushed  ashore 
and  pulled  off  again,  and  lying  meanwhile  unwatched  and  exposed 
to  contact  with  whatever  floating  stuff  might  be  thrown  against  her. 
If  there  were  nothing  else  in  the  case,  it  would  be  an  unsatisfactory 
conclusion  that  would  find  a  causal  relation  between  the  sunken  pile 
and  the  abandoned  wreck  of  a  month  later.  But  there  are  other 
points  in  the  case.  As  was  said  before,  the  District  Judge  reached 
the  conclusion  that  it  was  low  water  at  4:30.  Appellant  contends 
that  the  Harlem  river  tides  are  somewhat  erratic ;  that  a  strong  wind 
will  delay  or  advance  them  considerably  (according  to  the  captain's 
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story,  there  was  no  strong  wind  the  day  his  boat  sank) ;  that  the  ship 
canal  has  produced  changes.  But  upon  all  the  evidence  in  the  case, 
we  cannot  find  any  warrant  for  holding  that  the  District  Judge  was 
more  than  an  hour  out  of  the  way  in  his  calculations,  or  for  fixing 
low  water  any  later  than  5 130  p.  m.  It  is  evident  from  the  testimony 
that  the  captain's  recollection  as  to  time  is  quite  inaccurate.  Appel- 
lant's counsel  proves  by  documentary  evidence  that  he  is  some  two 
hours  out  of  the  way  as  to  time  he  discovered  the  water  coming  in. 
He  is  the  only  one  who  fixes  the  time  of  loading  as  early  as  3  to  4 
p.  m.  Of  the  other  witnesses  called  by  libelant,  the  superintendent 
says  that  the  feed  was  all  on  by  3  o'clock,  or  half  past  3,  but  that  the 
hay  was  not  put  on  until  the  last  thing,  and  that  was  along  toward 
night.  The  assistant  superintendent  says  that  the  loading  was  fin- 
ished between  5  and  6 ;  nearer  6  than  anything ;  about  the  time  wit- 
ness was  leaving  for  the  day.  It  seems  to  be  fairly  established  that 
it  must  have  been  about  half-past  5  o'clock  when  the  captain  changed 
the  boat's  position  half  her  own  length.  He  himself  says  it  was  a$ 
late  as  5  p.  m.  It  is  evident  that  when  he  moved  her  she  was  not 
impaled  on  a  pile,  and  the  few  minutes  left  before  the  rise  of  the  tide 
began  could  not  have  brought  her  so  far  down  as  to  cause  her  pene- 
tration by  a  pile  over  which  she  was  floated  at  5 130  p.  m. 

It  also  appears  that  the  exact  location  of  these  piles  (there  were 
two  of  them)  has  been  fixed  by  a  survey  with  measurements  made  by 
a  diver.  Their  tops  extended  to  about  four  inches  below  low-water 
mark,  and  about  one  inch  in  front  of  the  line  of  the  outer  faces  of 
the  fender  piles,  and  they  measured  about  five  inches  across.  When 
we  take  into  consideration  the  fact  that  the  boat  was  not  moved  to 
the  vicinity  of  the  pile  until  5  p.  m.  or  later,  that  the  alleged  wound 
was  in  the  turn  of  the  bilge — a  point  somewhat  further  from  the  dock 
than  the  line  of  fender  piles  against  which  the  boat's  side  rested — - 
and  that  continuously,  during  the  entire  time  subsequently  to  loading, 
and  before  she  was  found  to  be  leaking  dangerously,  the  boat  lay 
with  a  list  towards  the  dock,  thus  throwing  her  bilge  plank  still  fur- 
ther away  from  it,  we  are  unable  to  reach  the  conclusion  that  the 
sunken  pile  pierced  the  bilge  plank,  as  appellant  contends.  There  is 
a  more  satisfactory  explanation  of  the  accident  to  be  found  in  the  rec- 
ord. The  boat  was  a  very  old  one — weak  and  patched  up  so  as  barely 
to  navigate  the  still  waters  of  the  upper  Harlem.  The  owner  bought 
her  for  $150.  He  had  recently,  as  he  testifies,  "had  her  calked  and 
fixed  up  good  to  her  4  or  5  ft.  mark,  about  light-water  line."  He 
says  that,  with  the  load  she  had  on  her,  the  "water  line  would  be 
about  3  ft.  3  or  4  inches — maybe  a  little  more,  maybe  a  little  less." 
There  is  not  much  margin  between  a  4-foot  mark  and  one  3  feet  4 
inches — "maybe  a  little  more."  Although  the  load  was  not  an  ex- 
cessive one,  it  was  all  on  deck,  and  the  boat  was  undoubtedly  tender. 
It  is  conceded  that  she  had  a  list — how  much,  we  do  not  know,  but 
it  would  take  very  little  to  bring  her  port  side  down  till  the  water 
reached  above  the  line  where  she  had  been  "calked  and  fixed  up 
good" ;  and,  once  she  began  to  leak  seriously,  so  old  a  boat  would  be 
likely  to  develop  quickly  new  elements  of  weakness.  Upon  the 
proofs,  we  are  not  satisfied  that  the  hidden  obstruction  caused  the 
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injury,  nor  that  the  boat  sank  from  any  cause  other  than  her  own 
inherent  weakness. 
The  decree  of  the  District  Court  is  affirmed,  with  costs. 


(124  Fed.  208.) 

M(ftlG&N  et  al.  v.  THOMPSON  et  at 

(Ciioult  Court  of  Appeals,  Eighth  Circuit    July  9,  1908.) 

No.  1,862. 

1.  Circuit  Courts  of  Appeals— Appellate  Jurisdiction— Rettkw  of  Fotal 

nmrTRIONR. 

The  appellate  Jurisdiction  of  the  United  States  Circuit  Courts  of  Ap- 
peals is  limited  to  the  review  by  writs  of  error  or  appeals  of  final  deci- 
sions of  the  courts  below.  U.  S.  Comp.  St.  1901,  p.  549,  5  6,  Act  March 
3,  1891,  c.  517,  fi  6,  26  Stat  828;  Act  March  1,  1895,  c  145,  fi  11,  28  Stat 
698. 

2.  Final  Decision— Definition. 

A  final  decision  completely  determines  the  rights  of  the  parties  affected 
by  it.  An  order,  judgment,  or  decree  which  does  not  substantially  and 
completely  determine  the  rights  of  the  parties  affected  by  it  in  the  suit 
so  that,  if  it  should  be  affirmed,  the  court  below  would  have  nothing  to 
do  but  to  execute  the  order,  judgment,  or  decree  it  had  already  rendered, 
is  not  a  final  decision,  and  cannot  be  reviewed  in  the  Circuit  Court  of 
Appeals. 

S.  Same— Judgment  Reversing  and  Remanding  not  a  Final  Decision. 

A  judgment  of  the  United  States  Court  of  Appeals  In  the  Indian  Ter- 
ritory which  reverses  the  judgment  of  an  Inferior  court,  and  remands 
the  case  for  further  proceedings,  in  which  the  trial  court  may  determine 
the  rights  of  the  parties,  is  not  a  final  decision,  and  Is  not  reviewable 
in  the  United  States  Circuit  Court  of  Appeals. 

(Syllabus  by  the  Court) 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

W.  A.  Ledbetter,  S.  T.  Bledsoe,  and  J.  B.  Thompson,  for  plaintiffs 
in  error. 
O.  W.  Patchell  and  A.  F.  Pyeatt,  for  defendants  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  is  a  writ  of  error  to  review  a 
judgment  of  the  United  States  Court  of  Appeals  of  the  Indian  Terri- 
tory which  reversed  a  judgment  of  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory,  overruling  a  demurrer  to  a 
petition,  and  remanded  the  case  to  the  trial  court  "for  further  proceed- 
ings to  be  therein  had  according  to  law,  and  not  inconsistent  with  the 
opinion  herein  delivered." 

The  jurisdiction  of  this  court  to  review  the  judgment  of  the  United 
States  Court  of  Appeals  of  the  Indian  Territory  is  derived  from  this 
provision  of  section  n,  c.  145,  Act  March  1, 1895, 28  Stat.  698: 

If  1.  Orders,  decrees,  and  Judgments  reviewable  in  Circuit  Courts  of  Appeals, 
see  note  to  Salmon  v.  Mffls,  13  C.  C.  A.  374. 

T  Z  What  decrees  are  final,  see  note  to  Brush  Electric  Co.  v.  Electric  Impt 
Co.,  2  a  C.  A.  379. 
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"Writs  of  error  and  appeals  from  the  final  decision  of  said  appellate  court 
shall  be  allowed  and  may  be  taken  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Judicial  Circuit  in  the  same  manner  and  under  the  same  regulations 
as  appeals  are  taken  from  the  circuit  courts  of  the  United  States." 

The  act  creating  the  Circuit  Courts  of  Appeals  grants  jurisdiction 
to  them  to  review  the  decisions  of  the  Circuit  Courts  of  the  United 
States,  in  these  words : 

"That  the  circuit  courts  of  appeals  established  by  this  act  shall  exercise 
appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error  final  decisions 
in  the  district  court  and  the  existing  circuit  courts  in  all  cases  other  than 
those  provided  for  in  the  preceding  section  of  this  act  unless  otherwise  pro- 
vided by  law."  U.  S.  Comp.  St  1901,  p.  549,  9  6,  Act  March  3,  1891,  a  517, 
5  6,  26  Stat  828. 

A  final  decision,  within  the  meaning  of  these  provisions  of  the  acts  of 
Congress,  is  one  which  completely  adjudicates  the  rights  of  the  parties 
to  the  suit,  so  that  if  it  is  affirmed  the  court  below  will  have  nothing  to 
do  but  to  execute  the  judgment  or  decree  which  evidences  the  decision 
it  has  already  rendered.  An  order,  judgment,  or  decree  which  does 
not  have  this  effect — one  which  leaves  the  rights  of  the  parties  to  the 
suit  undetermined  and  subject  to  farther  adjudication — is  not  a  final 
decision,  and  the  Courts  of  Appeals  have  no  jurisdiction  to  review  it. 
Standley  v.  Roberts,  59  Fed.  836,  839,  8  C.  C.  A.  305,  308 ;  Hooven, 
Owens  &  Rentschler  Co.  v.  John  Featherstone's  Sons,  in  Fed.  81,  85, 
49  C.  C.  A.  229,  233;  Carmichael  v.  City  of  Texarkana,  116  Fed.  845, 
846,  54  C.  C.  A.  179,  180,  58  L.  R.  A.  911.  The  judgment  challenged 
by  the  writ  of  error  in  this  case  reversed  the  judgment  below,  and  re- 
manded the  case  to  the  trial  court  for  further  proceedings.  The  plain- 
tiffs, William  J.  Thompson,  Samuel  C.  Wall,  and  Ellen  Wall,  had 
brought  an  action  of  forcible  entry  and  detainer  against  the  defend- 
ants, William  Mbrgan  and  Robert  Morgan.  The  case  had  proceeded 
until  a  second  amended  petition  had  been  interposed  by  the  plaintiffs, 
and  a  demurrer  to  it  by  the  defendants.  The  trial  court  sustained  the 
demurrer  and  entered  a  judgment  for  the  defendants.  The  plaintiffs 
appealed  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. That  court  held  the  petition  sufficient,  reversed  the  judgment 
below,  and  remanded  the  case  to  the  trial  court  for  further  proceed- 
ings not  inconsistent  with  its  opinion.  The  effect  of  this  ruling  of 
the  Court  of  Appeals  is  to  compel  the  trial  court  to  overrule  the  de- 
murrer, to  permit  the  defendants  to  answer  and  to  proceed  to  a  trial 
of  the  issues  which  may  be  raised  by  the  pleadings.  The  statutes  of 
the  Indian  Territory  provide  that  "upon  a  demurrer  being  overruled 
the  party  demurring  may  answer  or  reply."  Ind.  T.  Ann.  St.  1899,  § 
3284 ;  Mansf.  Dig.  §  5079.  Thus  it  conclusively  appears  that  the  judg- 
ment of  the  Court  of  Appeals  reversing  the  judgment  of  the  trial  court 
is  not  a  final  decision  of  the  rights  of  the  parties  to  the  controversy, 
but  that  these  rights  remain  undetermined,  and  subject  to  the  trial 
of  the  issues  which  are  yet  to  be  framed  and  determined  in  the  trial 
court. 

The  Supreme  Court  has  jurisdiction  in  certain  classes  of  cases  to 
review  "a  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  a  state."  Rev.  St.  §  709,  U.  S.  Comp.  St.  1901,  p.  575,  §  70a  But 
59C.C.A.— 43 
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that  court  helcf  that  a  judgment  of  the  Supreme  Court  of  Wisconsin 
reversing  a  judgment  of  an  inferior  court  which  overruled  a  demurrer 
to  a  complaint  was  not  a  final  judgment,  and  could  not  be  reviewed  in 
that  court,  because  it  did  not  finally  determine  the  rights  of  the  parties 
but  remanded  the  case  to  the  court  below  for  further  proceedings. 
Great  Western  Tel.  Co.  v.  Burnham,  162  U.  S.  339,  341,  342,  16  Sup. 
Ct.  850,  40  L.  Ed.  991.  There  is  a  long  line  of  decisions  in  that  court 
to  the  effect  that  a  judgment  of  a  supreme  court  of  a  state  reversing 
a  judgment,  order,  or  decree  of  a  trial  court,  and  remanding  the  case 
for  farther  proceedings  either  at  law  or  in  equity,  is  not  a  final  decision, 
and  cannot  be  reviewed  by  the  Supreme  Court  of  the  United  States. 
Moore  v.  Robbins,  18  Wall.  588,  21  L.  Ed.  758;  St.  Clair  v.  Livingston, 
18  Wall.  628,  21  L.  Ed.  813;  Parcels  v.  Johnson,  87  U.  S.  653,  22  L. 
Ed.  410;  Bostwick  v.  Brinkerhoff,  106  U.  S.  3,  1  Sup.  Ct.  15,  27  L. 
Ed.  73 ;  Brown  v.  Union  Bank,  4  How.  465,  1 1  L.  Ed.  1058 ;  Pepper 
v.  Dunlap,  5  How.  51,  12  L.  Ed.  46;  Tracy  v.  Holcombe,  24  How.  426, 
16  L.  Ed.  742;  McComb  v.  Commissioners  of  Knox  Co.,  91  U.  S. 
1,  23  L.  Ed.  85 ;  Baker  v.  White,  92  U.  S.  176,  23  L.  Ed.  480;  Davis 
v.  Crouch,  94  U.  S.  514,  24  L.  Ed.  281;  Whiting  v.  United  States 
Bank,  13  Pet.  6,  10  L.  Ed.  33;  Forgay  v.  Conrad,  6  How.  201,  12 
L.  Ed.  404;  Craighead  v.  Wilson,  18  How.  199,  15  L.  Ed.  332 ;  Beebe 
v.  Russell,  19  How.  283,  15  L.  Ed.  668;  Bronson  v.  Railroad  Co.,  2 
Black,  524,  17  L.  Ed.  347;  Thomson  v.  Dean,  7  Wall.  342,  19  L.  Ed. 
94;  Railroad  Co.  v.  Swasey,  23  Wall.  405,  23  L.  Ed.  136;  Crosby  v. 
Buchanan,  23  Wall.  420,  23  L.  Ed.  138;  Commissioners  v.  Lucas,  93 
U.  S.  108,  23  L.  Ed.  822;'  Rice  v.  Sanger,  144  U.  S.  197,  12  Sup.  Ct. 
664,  36  L.  Ed.  403.  Whether  the  question  be  considered  from  the 
standpoint  of  reason  or  of  authority,  the  conclusion  is  inevitable  that 
a  judgment  which  reverses  the  order  or  judgment  of  a  trial  court, 
and  remands  the  case  for  a  subsequent  hearing  and  adjudication  of  the 
rights  of  the  parties,  is  not  a  final  decision  which  may  be  reviewed 
either  in  the -Supreme  Court  or  in  this  court  under  the  acts  of  Con- 
gress to  which  reference  has  been  made.  The  judgment  of  the  Court 
of  Appeals  of  the  Indian  Territory  was  of  this  character.  This  court 
is  without  jurisdiction  to  review  it,  and  the  writ  of  error  must  be  dis- 
missed. 


(124  Fed.  210.) 

THE  MINNEHAHA. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  1,  1903.) 

No.  182. 

1.  Collision— Ste a mship  and  Tro— Prbmaturb  Fastening  of  Towlikk. 

Evidence  considered,  and  field  to  support  the  finding  of  the  trial  court 
that  the  sinking  of  a  tug  in  collision  with  a  large  steamship,  from  which 
she  had  just  taken  a  line  to  assist  her  in  docking,  was  not  due  to  fault 
of  the  steamship  in  making  fast  the  line  prematurely  and  without  orders 
from  the  tug  while  it  was  being  paid  out,  but  to  the  negligent  navigation 
of  the  tug  in  getting  under  the  bow  of  the  steamship,  and  in  falling  to 
keep  out  of  the  way,  although  the  ship  was  moving  with  only  sufficient 
speed  to  give  her  steerage  way. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

For  opinion  below,  see  115  Fed.  852. 

Appeal  by  libelants  from  a  decree  of  the  District  Court  for  the  East- 
ern District  of  New  York  dismissing  the  libel,  entered  April  23,  1902. 
The  opinion  of  the  District  Court  will  be  found  reported  in  115  Fed. 
852. 

James  J.  Macklin  and  La  Roy  S.  Gove,  for  appellants. 
J.  Parker  Kirlin  and  James  T.  Kilbreth,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  But  little  need  be  added  to  the  compre- 
hensive opinion  of  the  District  Judge.  The  Minnehaha  is  one  of  the 
largest  steamships  entering  the  port  of  New  York.  She  is  600  feet 
in  length  and  65  feet  beam.  The  tug  America  is  about  80  feet  in 
length. 

On  the  morning  of  September  18,  1900,  the  tug  approached  the 
steamship  to  assist  her  in  docking  at  Pier  39  North  river,  and  called 
for  a  line.  After  the  line  was  made  fast  the  tug  got  under  the  stem 
of  the  steamer,  was  rolled  over  and  sank  and  two  of  her  crew  were 
drowned.  The  libel  now  under  consideration  was  filed  to  recover 
damages  for  injury  to  the  tug. 

The  libel  alleges  that  after  the  hawser  was  made  fast  to  the  bitts 
on  the  stern  of  the  tug  and  when  60  or  70  feet  had  been  passed  out  in 
the  customary  way  it  was  suddenly  made  fast  to  the  steamship  without 
any  warning  to  the  tug,  thus  bringing  the  tug  under  the  port  bow  of 
the  steamship  capsizing  her  and  doing  her  serious  damage. 

The  fourth  paragraph  of  the  libel  is  as  follows : 

"Fourth.  That  it  is  and  has  been  the  custom  and  practice  for  many  years 
when  steam  tugs  assist  in  docking  vessels  in  the  harbor  of  New  York,  and 
when  passing  out  the  hawser  to  the  steam  tug  or  steam  tugs,  to  continue 
the  paying  out  of  the  same  until  the  person  in  charge  of  the  steam  tug 
would  signal  or  inform  those  on  the  steamer  to  cease  doing  so  and  thereupon 
make  fast  the  hawser  on  said  steamer,  which  custom  and  practice  on  the 
occasion  aforesaid  was  entirely  disregarded,  thus  bringing  about  the  damage 
which  the  said  steam  tug  sustained." 

The  burden  was,  then,  upon  the  libelants  to  prove  these  allegations. 
Not  only  have  they  failed  to  sustain  the  burden,  but  the  preponderance 
of  proof  establishes  the  steamship's  freedom  from  fault  in  paying  out 
the  hawser. 

The  controversy  turns  upon  two  questions  of  fact :  First,  was  the 
line  too  sljort?  And,  second,  if  it  were  too  short  was  it  the  fault  of 
the  steamship  or  of  the  tug? 

The  libelants'  witnesses  all  testified  that,  in  the  circumstances  de- 
tailed, it  was  the  custom  of  the  port  to  give  the  tug  35  or  40  fathoms 
of  line.  The  witnesses  for  the  steamship  testified  that  this  was  about 
the  length  of  line  given  to  the  American.  They  also  testified  to  see- 
ing the  tug  80  feet  ahead  of  the  steamship's  stem,  which  was  sufficient 
space  to  enable  her  to  avoid  being  run  down. 

The  court  can  almost  take  judicial  notice  of  the  fact  that  a  tug  80 
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feet  in  length,  with  its  powerful  machinery  and  ability  to  execute  any 
maneuver  with  the  greatest  celerity,  could  not,  unless  guilty  of  negli- 
gence, have  been  run  down  by  a  steamship,  moving  only  fast  enough 
to  make  steerageway,  when  the  tug  had  room  enough  to  keep  her 
stern  80  feet  in  front  of  the  bow  of  the  steamship.  On  the  other  hand, 
the  master  of  the  America  testified  that  he  received  only  70  or  75  feet 
of  line.  There  was,  therefore,  a  dispute  upon  a  question  of  fact  with 
the  preponderance  in  the  number  of  witnesses  and  their  opportunity 
for  observation,  in  favor  of  the  steamship.  Not  only  so,  but  the 
claimant's  version  is  supported  by  a  strong  presumption  in  its  favor. 

The  libelants  insist  that  the  tug  should  have  received  over  200  feet 
of  hawser.  That  about  this  length  was  required  is  admitted, by  the 
claimant.  The  requirements  of  the  situation  were  well  known  to  all 
concerned.  Is  it  probable  that  the  experienced  mariners  on  the 
steamship  would  have  given  the  tug  a  third  only  of  the  needed  length? 
And  is  it  to  be  believed  that  the  men  on  the  tug  would  have  left  the 
bitts  if  they  had  not  been  convinced  that  a  sufficient  length  of  line 
was  out  and  properly  fastened?  Would  the  tug  have  gone  ahead  in 
the  manner  stated  with  no  more  dissent  than  that  indicated  in  the 
testimony  of  her  master?  He  says:  "After  my  boat's  stern  brought 
up  I  tooted  the  whistle  for  more  hawser  and  got  none."  This  was 
after  the  tug  was  in  extremis.    It  was  then  too  late  to  save  her. 

Assuming,  however,  that  the  libelants  are  correct  as  to  the  length 
of  the  line,  whose  fault  was  it?  The  testimony  is  uncontradicted, 
though  sharply  criticised,  that  the  Minnehaha's  boatswain  called  out 
to  the  men  on  the  tug  to  inform  him  when  they  had  line  enough  and 
that,  thereafter,  a  man  on  the  tug  called  back  to  "make  fast"  and  held 
up  his  hand  as  a  signal  to  the  same  effect.  The  line  was  then  made 
fast  in  response  to  this  order  from  the  tug.  It  is  true  that  the  only 
members  of  the  tug's  crew  who  could  testify  upon  this  subject  were 
drowned,  but  the  court  was  not  justified  in  disregarding  the  steam- 
ship's testimony  because  it  might  have  been  contradicted.  The  situa- 
tion called  for  careful  scrutiny  of  the  testimony  and  this  it  certainly 
received.  It  is  enough  to  say  that  the  controversy  involves  questions 
of  fact  which  were  decided  by  the  judge  who  heard  all  of  the  13  wit- 
nesses but  2,  and  we  see  no  reason  to  disagree  with  his  conclusions. 

The  decree  of  the  District  Court  is  affirmed  with  interest  and  costs. 


(124  Fed.  208.) 

BUB  v.  MILLER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  7,  1908.) 

No.  1,174. 
1.  Insolvency— Set- Off. 

In  case  of  two  insolvent  estates,  each  indebted  to  the  other,  the  divi- 
dend to  one  is  to  be  set  off  against  the  dividend  to  the  other. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

On  the  4th  of  February,  1897,  the  First  National  Bank  of  Franklin,  Ohio. 
became  insolvent,  and  was  put  in  charge  of  the  appellee,  Joseph  D.  Miller. 

U  l.  See  Insolvency,  vol.  28.  Cent.  Dig.  §  174. 
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as  receiver.  At  that  time  it  was  a  creditor  of  the  Franklin  Paper  Company, 
an  Ohio  corporation,  in  the  sum  of  $53,(502.87,  and  was  also  a  stockholder  in 
said  company  to  the  amount  of  $5,650,  and  had  prior  to  that  time  held  other 
stock  it  had  disposed  of,  amounting  to  $5,650.  On  the  7th  of  July,  1896,  the 
paper  company  having  become  insolvent,  Walter  B.  Schaeffer,  a  creditor, 
brought  suit  in  the  court  of  common  pleas  of  Warren  county,  Ohio,  against 
the  bank  and  all  other  stockholders  of  the  paper  company  to  enforce  the 
statutory  liability,  under  section  8260  of  the  Revised  Statutes  of  Ohio  of  1882, 
providing  for  the  double  liability  of  stockholders,  in  which  suit  judgment  was 
rendered  against  all  of  the  stockholders  of  the  paper  company.  There  was  a 
judgment  against  the  bank  for  $2,361.13  on  a  liability  of  $5,650  on  the  stock 
which  it  had  sold,  which  Judgment  was  for  the  benefit  of  only  11  creditors, 
not  including  the  bank;  and  there  was  another  judgment  against  the  bank  for 
$5,650  on  the  stock  still  held  by  the  bank,  which  was  for  the  benefit  of  all 
the  creditors  of  the  paper  company,  including  the  bank.  Dividends  aggregat- 
ing 70  per  cent,  have  been  declared  by  the  Comptroller  of  the  Currency,  to 
be  paid  by  the  receiver  out  of  the  assets  of  the  bank.  The  estimated  dividend 
from  the  fund  in  the  hands  of  the  complainant  is  5  per  cent.  Because  the 
receiver  claims  the  right  to  set  off  the  dividends  due  the  creditors  of  the 
paper  company  on  the  judgment  of  $5,650,  in  which  it  is  a  beneficiary, 
against  the  dividends  which  will  come  to  him  on  the  claim  of  $53,602.87  out 
of  the  fund  being  collected  by  the  receiver  of  the  paper  company,  this  suit 
has  been  brought  to  compel  him  to  issue  a  certificate  for  the  full  amount  of 
the  dividends,  without  reference  to  the  anticipated  dividend  he  may  receive. 
On  final  hearing  the  court  below  decreed  that  the  defendant  receiver  issue  to 
the  complainant  a  certificate  for  the  sum  of  $2,361.13,  the  amount  of  the  judg- 
ment which  was  obtained  for  the  benefit  of  only  11  creditors  of  the  paper 
company,  not  including  the  bank,  and  pay  the  complainant  on  that  certificate 
the  dividends  theretofore  declared  and  thereafter  to  be  declared,  and  paid  to 
the  creditors  of  the  bank;  that  the  defendant  also  issue  to  the  complainant 
a  certificate  for  the  sum  of  $5,650,  the  amount  of  the  Judgment  rendered 
against  the  bank,  in  which  the  bank  was  interested  to  the  amount  of  the 
dividends  it  should  receive  on  its  claim  against  the  paper  company;  that  the 
defendant  pay  to  the  complainant  on  the  last-named  certificate  dividends  to 
an  amount  which,  together  with  the  dividend  to  be  paid  by  the  complainant 
to  the  defendant,  shall  equal  the  amount  of  the  dividends  theretofore  declared 
and  thereafter  to  be  declared  and  paid  to  the  creditors  of  the  bank,  Including 
the  complainant,  on  the  judgment  of  $5,650;  and  that  the  cause  be  retained 
until  the  exact  amount  of  dividend  to  be  paid  by  the  complainant  has  been 
determined,  and  for  such  further  orders  as  may  be  necessary.  From  this 
decree  the  receiver  for  the  paper  company  appealed. 

George  A.  Burr,  for  appellant. 
Harlan  Cleveland,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  WANTY, 
District  Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

There  is  no  dispute  as  to  the  judgment  for  $2,361.13,  as  it  was  for 
a  fund  in  which  only  1 1  creditors  of  the  paper  company  were  interested, 
of  which  the  bank  was  not  one,  and  its  receiver,  therefore,  has  no  set- 
off against  that  judgment,  and  admits  he  must  pay  the  full  amount 
of  dividends  declared  and  to  be  declared  on  it. 

The  complainant 'receiver  claims  that  the  defendant  receiver  should 
also  issue  to  him  a  certificate  for  the  full  amount  of  the  $5,650  judg- 
ment, and  should  be  decreed  to  pay  such  dividends  as  have  been  de- 
clared and  will  hereafter  be  declared  upon  the  claims  of  other  credit- 
ors, without  reference  to  any  dividend  that  may  be  declared  and  paid 
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to  the  beneficiaries  of  the  fund  in  his  hands,  because  a  stockholder 
who  is  indebted  to  the  fund  is  not  entitled  as  a  creditor  to  receive  any 
part  of  it  until  he  shall  have  first  discharged  in  full  his  indebtedness; 
and,  as  the  total  amount  of  the  dividends  declared  and  to  be  declared 
bv  the  Comptroller  of  the  Currency,  when  applied  on  this  judgment, 
will  leave  a  balance  due  amounting  to  a  greater  sum  than  the  dividend 
to  which  the  bank  would  be  entitled  to  receive  out  of  the  fund,  there 
will  be  nothing  coming  to  the  defendant,  and  therefore  no  deduction 
should  be  made. 

On  the  other  hand,  the  defendant  contends  that,  while  he  does  not 
deny  the  claim  of  the  receiver  of  the  paper  company  to  be  recognized 
as  a  creditor  of  the  bank  by  virtue  of  his  judgment,  he  has  the  right 
to  set  off,  so  far  as  the  judgment  of  $5,650,  which  is  recovered  for  the 
benefit  of  all  of  the  creditors  of  the  paper  company,  including  the  bank, 
is  concerned,  the  dividends  payable  to  him,  as  such  receiver,  from  the 
fund  in  the  hands  of  the  receiver  of  the  paper  company. 

The  contention  of  complainant  that  to  set  off  the  dividend  payable 
out  of  the  fund  realized  on  the  judgments  against  the  dividends  pay- 
able to  the  fund,  would  operate  as  an  unequal  distribution  among  the 
creditors  of  the  paper  company  in  favor  of  the  bank  is  true  only  be- 
cause the  bank  is  insolvent.  If  the  bank's  claim  against  this  fund  was 
held  by  some  other  person,  then  the  fund  could  only  receive  the  full 
amount  of  the  dividends  declared  by  the  Comptroller  of  the  Currency, 
and  would  be  obliged  to  pay  on  this  claim  the  full  amount  of  the  divi- 
dend that  should  be  paid  to  the  beneficiaries  of  the  fund.  If  no  dividend 
is  paid  to  the  bank  receiver  out  of  this  fund,  the  bank,  as  a  credit- 
or, and  its  creditors  will  receive  a  less  amount  than  the  other  credit- 
ors of  this  fund.  There  seems  to  be  no  way  of  making  an  equitable 
distribution  of  the  two  funds  except  to  offset  one  dividend  against 
the  other.  Insolvency  is  a  recognized  ground  on  which  a  court  of 
equity  will  compel  a  set-off.  Waterman's  Set-Off,  §§  431-441,  and 
cases  there  cited.  In  applying  the  doctrine^  that  equity  is  equality,  it 
seems  to  us  that  the  court  below  made  the  only  equitable  disposition 
of  the  case  possible.  The  bank  could  not  pay  the  claims  against  it  in 
full;  neither  can  the  fund  in  the  hands  of  the  complainant;  and  the 
beneficiaries  of  the  two  funds  can  be  placed  on  an  equality  only  by  off- 
setting the  dividends  due  from  each.  The  debtor  to  either  fund,  if 
solvent,  could  pay  in  full,  and  as  a  creditor  of  the  fund  would  be  en- 
titled to  share  in  it  only  after  full  payment ;  but  the  equities  of  two 
insolvent  funds  or  estates,  where  the  beneficiary  of  one  fund  is  a  debtor 
to  the  same  fund,  can  only  be  adjusted  for  the  benefit  of  all  the  ben- 
eficiaries of  the  two  funds  by  the  setting  off  of  one  dividend  against  the 
other.  In  Markell  v.  Ray,  75  Minn.  138,  77  N.  W.  788,  the  precise 
point  involved  here  was  decided,  and  the  dividends  were  set  off.  Any 
other  rule  would  work  injustice. 

The  decree  must  be  affirmed. 
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(124  Fed.  1016.) 

AMERICAN  BRIDGE  CO.  T.  CADT.  (Circuit  Court  of  Appeals,  Sixth 
Circuit.  June  13,  1903.)  No.  1,181.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  E.  W.  Tolerton,  for  plain- 
tiff in  error.    Grant  &  Sieber,  for  defendant  in  error.    No  opinion.    Affirmed. 


(124  Fed.  1016.) 

BELL  v.  FULLER  &  JOHNSON  MFG.  CO.  (Circuit  Court  of  Appeals, 
Seventh  Circuit.  August  8,  1903.)  No.  998.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Wisconsin.  Charles  M. 
Peck  and  Lysander  Hill,  for  appellant.  William  R.  Bagley,  for  appellee. 
No  opinion.     Dismissed  pursuant  to  rule  20. 


(124  Fed    1016.) 

BJOIN  v.  FULLER  &  JOHNSON  MFG.  CO.  (Circuit  Court  of  Appeals. 
Seventh  Circuit.  August  8,  1903.)  No.  995.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Wisconsin.  Charles  M. 
Peck  and  Lysander  Hill,  for  appellant.  William  R.  Bagley,  for  appellee. 
No  opinion.    Dismissed  pursuant  to  rule  20. 


(123  Fed.  1008.) 

BOISE  CITY  ARTESIAN  HOT  &  COLD  WATER  CO.,  Limited,  v.  BOISE 
CITY,  IDAHO.  (Circuit  Court  of  Appeals,  Ninth  Circuit  May  25, 1903.)  No. 
914.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Idaho.  Kingsbury  &  Kingsbury,  for  appellant.  W.  E.  Borah  and  John  J. 
Blake,  for  appellee.  Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

PER  CURIAM.  The  appellant  filed  a  bill  in  equity  against  the  appellee, 
setting  forth  as  grounds  for  equitable  relief  the  facts  which  are  involved  in 
the  law  case  of  Boise  City  Artesian  Hot  &  Cold  Water  Company,  Limited,  v. 
Boise  City,  Idaho  (just  decided  by  this  court)  123  Fed.  232.  i  The  trial  court 
sustained  a  demurrer  to  the  bill  for  want  of  equity.  The  appeal  presents  no 
points  not  involved  in  the  discussion  of  the  law  case,  and  upon  the  reasoning 
of  that  opinion,  and  the  authorities  therein  cited,  the  decree  of  the  Circuit 
Court  is  affirmed. 


(124  Fed.  1016.) 

BOWSHER  v.  LAKE  ERIE  &  W.  R.  CO.  (Circuit  Court  of  Appeals, 
Sixth  Circuit  January  8,  1903.)  No.  1,096.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio.  Charles  A.  Thatcher, 
for  plaintiff  In  error.  John  B.  Cockrum  and  Doyle  &  Lewis,  for  defendant 
in  error.   ,No  opinion.     Reversed. 


(124  Fed.  1016.) 

THE  CARBONERO  (2).    READING  CO.  t.  MUNSON.  (Circuit  Court  of 

Appeals,  First  Circuit.     June  4,  1903.)     No.  436.     Before  COLT  and  PUT- 
NAM, Circuit  Judges,  and  ALDRICH,  District  Judge. 
______              _         _  _ 
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PER  CURIAM.  The  court  having  carefully  considered  the  petition  for  a 
rehearing  filed  by  the  appellant  May  23,  1903,  and  the  brief  in  support 
thereof,  and  thereupon,  no  judge  who  concurred  in  the  judgment  desiring 
a  rehearing,  the  petition  is  denied.    See  122  Fed.  763,  58  C.  C.  A-  553. 


(124  Fed.  1016.) 

C.  CRANE  &  CO.  T.  THISTLEWAITE.  (Circuit  Court  of  Appeals,  8lxth 
Circuit.  November  13,  1902.)  No.  1,119.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Ohio.  O'Hara  &  Jordon,  for 
plaintiff  in  error.  C.  F.  Droste  and  Walter  W.  Schoenle,  for  defendant  in 
error.    No  opinion.    Reversed  and  remanded. 


(124  Fed.  1017.) 

DRESBACH  v.  FELTON.  (Circuit  Court  of  Appeals,  Sixth  Circuit  No- 
vember 6,  1902.)  No.  1,075.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Kentucky.  Chas.  M.  &  Edgar  W.  Cist, 
for  plaintiff  in  error.  Simrall  &  Galvin  and  Edward  Colston,  for  defendant 
in  error.    No  opinion.    Affirmed. 


(124  Fed.  1017.) 

EBBOTT  v.  FULLER  &  JOHNSON  MFG.  CO.  (Circuit  Court  of  Appeals, 
*  Seventh  Circuit  August  8,  1903.)  No.  997.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Wisconsin.  Charles  M.  Peck 
and  Lysander  Hill,  for  appellant.  William  R.  Bagley,  for  appellee.  No 
opinion.    Dismissed  pursuant  to  rule  20. 


(124  Fed.  1017.) 

In  re  GAILEY.  GAILET  v.  LaFAYETTE  SMITH  GROCER  OO.  (Circuit 
Court  of  Appeals,  Seventh  Circuit  June  24,  1903.)  No.  1,003.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Southern  District  of  Illinois. 
Dismissed  pursuant  to  rule  16. 


(124  Fed.  1017.) 

HADDEN  RODEE  CO.  T.  BOARD  OF  TRADE  OF  CITY  OF  CHICAGO. 
(Circuit  Court  of  Appeals,  Seventh  Circuit  May  1,  1903.)  No.  952.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Wis- 
consin. T.  W.  Spence,  for  appellant.  H.  S.  Bobbins  and  George  EL  Noyes, 
for  appellee.    No  opinion.    Affirmed.    See  (C.  a)  109  Fed.  705. 


(124  Fed.  1017.) 

HAULEY  DOWN  DRAFT  FURNACE  CO.  ▼.  PEERLESS  PORTLAND 
CEMENT  CO.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  November  15,  1902.) 
No.  1,021.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan.  Leo.  M.  Butzel,  for  plaintiff  in  error.  Otto  Kirchner, 
for  defendant  in  error.    No  opinion.    Affirmed. 


(124  Fed.  1017.) 

HUB  TRANSFER  CO.  v.  WAKEMAN.  (Circuit  Oonrt  of  Appeals,  Sixth 
Circuit  February  13,  1903.)  No.  1,138.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  Ford,  .Snyder,  Henry  &  Mc- 
Graw,  for  plaintiff  in  error.  A.  W.  Mayers  and  M.  A.  Foran,  for  defendant 
in  error.    No  opinion.    Affirmed. 
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(124  Fed.  1017.) 

KERB  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Seventh  Circuit. 
April  24,  1903.)  No.  964.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Wisconsin.  A.  L.  Sanborn  and  L.  A.  Doolittle, 
for  plaintiff  In  error.  William  G.  Wheeler  and  Henry  T.  Sheldon,  for  de- 
fendant in  error.    No  opinion.    Affirmed. 


(124  Fed.  1017.) 

LANDER,  County  Treasurer,  t.  NATIONAL  CITY  BANK  OF  CLEVE- 
LAND, OHIO.  SAME  v.  COMMERCIAL  NAT.  BANK  OF  CLEVELAND, 
OHIO.  SAME  v.  PARK  NAT.  BANK  OF  CLEVELAND,  OHIO.  SAME 
v.  FIRST  NAT.  BANK  OF  CLEVELAND,  OHIO.  SAME  v.  UNION  NAT. 
BANK  OF  CLEVELAND,  OHIO.  SAME  v.  CLEVELAND  BANK.  SAME  v. 
NATIONAL  BANK  OF  COMMERCE  OF  CLEVELAND,  OHIO.  SAME  v. 
CENTRAL  NAT.  BANK  OF  CLEVELAND,  OHIO.  SAME  v.  EUCLID  AVE. 
NAT.  BANK  OF  CLEVELAND,  OHIO.  SAME  v.  STATE  NAT.  BANK 
OF  CLEVELAND,  OHIO.  SAME  v.  WESTERN  RESERVE  BANK  OF 
CLEVELAND,  OHIO.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  November 
5.  1902.)  Nos.  1,049-1,059.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.  P.  H.  Kaiser  and  A.  B.  Bene- 
dict for  appellant  E.  S.  Cook,  for  appellees  Central  Nat  Bank  and  Euclid 
Ave.  Nat  Bank.  A.  C.  Dustin,  for  appellee  Western  Reserve  Bank.  W.  H. 
Boynton  and  Norton  T.  Horr,  for  other  appellees.    No  opinion.    Affirmed. 


(124  Fed.  1018.) 

McEVOY  v.  C.  MANGOLD  MILLING  CO.  et  al.  (Circuit  Court  of  Appeals, 
Sixth  Circuit  October  18,  1902.)  No.  1,091.  In  Error  to  the  District  Court 
of  the  United  States  for  the  Western  District  of  Michigan.  Bundy  &  Travis, 
for  plaintiff  in  error.  Frank  L.  Fowler  and  Bloodgood,  Kemper  &  Bloodgood, 
for  defendant  in  error.    No  opinion.    Affirmed. 


(124  Fed.  1018.) 

MOORE  v.  SOUTHERN  RY.  CO.  (Circuit  Court  of  Appeals,  Sixth  Circuit. 
October  18,  1902.)  No.  1,085.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee.  H.  H.  Ingersoll,  for  plaintiff 
in  error.  Jourolmon,  Welker  &  Hudson  and  Shoun  &  Susong,  for  defendant 
in  error.    No  opinion.    Affirmed. 


(124  Fed.  1018.) 

PENNSYLVANIA  CO.  t.  CARROLL.  (Circuit  Court  of  Appeals,  Sixth  Cir- 
cuit October  18,  1902.)  No.  1,081.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  Squire,  Sanders  &  Dempsey, 
for  plaintiff  in  error.  Murray  &  Koonce,  for  defendant  in  error.  No  opinion. 
Affirmed. 


(124  Fed.  1018.) 

PHILLIPS  v.  ILLINOIS  CENT.  R.  CO.  et  al.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  February  13,  1902.)  No.  1,093.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Tennessee.  Greer  &  Greer, 
for  plaintiff  in  error.  Fentress  &  Cooper,  for  defendant  in  error.  No  opinion. 
Affirmed. 


(124  Fed.  1018.) 

ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  HORTON.     (Circuit  Court  of  Appeals, 
Sixth  Circuit.    March  11,  1903.)    No.  1,150.    In  Error  to  the  Circuit  Court  of 


Digitized  by  VjOOQ  IC 


682  69  C.  C.  A.  REPORTS. 

the  United  States  for  the  Western  District  of  Tennessee.  McFarland  & 
Neblett  and  J.  W.  Canada,  for  plaintiff  in  error.  H.  N.  Moon  and  Francis 
Byrne,  for  defendant  in  error.    No  opinion.    Reversed  and  remanded* 


(124  Fed.  1018.) 

In  re  SCHWAB.  SCHWAB  v.  MAY  et  al.  (Circuit  Court  of  Appeals, 
Seventh  Circuit  April  21,  1903.)  No.  963.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Indiana.  De  Witt  0.  Wilson,  for 
appellant.  Robert  P.  Davidson  and  Allen  Boulds,  for  appellee.  No  opinion. 
Dismissed  on  stipulation  of  counsel. 


(124  Fed.  1018.) 

SECURITY  TRUST  CO.  OF  TOLEDO  v.  McCULLOUGH.  (Circuit  Court 
of  Appeals,  Sixth  Circuit.  June  13,  1903.)  No.  1,158.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Michigan. 
Chittenden  &  Chittenden,  for  appellant.  Chauncy  EL  Gage  and  Searl  & 
Montfort,  for  appellee.    No  opinion.    Affirmed. 


(124  Fed.  1018.) 

STRANG  v.  FULLER  &  JOHNSON  MFG.  CO.  (Circuit  Court  of  Appeals. 
Seventh  Circuit.  August  8,  1903.)  No.  996.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Wisconsin.  Charles  M.  Peck 
and  Lysander  Hill,  for  appellant  William  R.  Bagley,  for  appellee.  No 
opinion.    Dismissed  pursuant  to  rule  20. 


(124  Fed.  1019.) 

In  re  TAYLOR.  (Circuit  Court  of  Appeals,  Seventh  Circuit  May  1,  1903.) 
No.  991.  Original  Petition  In  Bankruptcy  to  Review  and  Revise  an  Order  of 
the  District  Court  of  the  United  States  for  the  Southern  District  of  Illinois. 
Charles  M.  Peirce  and  A.  L.  Phillips,  for  petitioner.  J.  E.  Pollock  and  L.  a 
Hay,  for  respondent    No  opinion.    Order  reversing. 


(124  Fed.  1019.) 

In  re  TAYLOR.  SHOLTY  v.  WILSON.  (Circuit  Court  of  Appeals,  Seventh 
Circuit  May  1,  1903.)  No.  980.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Illinois.  Charles  M.  Peirce  and 
A.  L.  Phillips,  for  appellant  J.  E.  Pollock  and  L.  C.  Hay,  for  appellee.  No 
opinion.    Dismissed. 


(124  Fed.  1019.) 

UNION  CASUALTY  &  SURETY  CO.  v.  AYLER.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  March  14,  1903.)  No.  1,154.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of  Tennessee.  Vertrees  &  Vertrees, 
for  plaintiff  in  error.  W.  H.  Williamson  and  Arthur  Crownover,  for  defend- 
ant in  error.    No  opinion.    Affirmed. 


(124  Fed.  1019.) 

UNITED  STATES  T.  T.  BUETTNER  &  CO.  (Circuit  Court  of  Appeals.. 
Seventh  Circuit.  May  5,  1903.)  No.  960.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois.  S.  H.  Bethea,  for  ap- 
pellant. J.  H.  Defrees,  William  Brace,  and  John  G.  Campbell,  for  appellee. 
No  opinion.    Dismissed  on  motion  of  appellant 
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(123  Fed.  1007.) 

UNITED  STATES  SAVINGS  &  LOAN  CO.  v.  PAKKEK  et  aL  (Circuit 
Court  of  Appeals,  Ninth  Circuit.  May  25,  1903.)  No.  916.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Oregon.  J.  Thorburn 
Ross,  E.  B.  Seabrook,  Wm.  A.  Munly,  and  John  K.  Kollock,  for  appellant. 
J.  Q.  A.  Bowlby,  for  appellee  H.  B.  Parker.  Before  GILBERT,  ROSS,  and 
MORROW,  Circuit  Judges. 

PER  CURIAM.  On  the  authority  of  Tha  Pacific  States  Savings,  Loan  and 
Building  Company,  a  corporation,  v.  Lizzie  A.  Green  et  al.  (just  decided)  123 
Fed.  43,  59  O.  C.  A.  167,  the  judgment  is  reversed,  and  cause  remanded  to  the 
court  below,  with  directions  to  overrule  the  demurrer  to  the  bill,  with  leave 
to  the  defendants  to  answer. 


(124  Ped.  1019.) 

VILLAGE  OP  MARICE  CITY  v.  CLAPP.  (Circuit  Court  of  Appeals,  Sixth 
Circuit  February  13,  1903.)  No.  1,141.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  Seney  &  Johnson  and  Watts 
&  Moore,  for  plaintiff  in  error.  Cable  &  Parmenter  and  W.  B.  Richie,  for 
defendant  In  error.    No  opinion*    Affirmed. 


End  of  Cases  in  Vol.  59. 

* 
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INDEX. 

ABATEMENT  AND  REVIVAL 

Judgment  an  bar  to  another  action,  see  "Judgment,"  f  L 

ACCEPTANCE. 

Of  offer  or  proposal,  see  "Contracts,"  §  1. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see  "Fixtures/' 

ACCOMPLICES. 

Instructions  as  to  testimony  of,  see  "Criminal  Law,"  §  2. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence,  see  "Evidence,"  f  1 

ACTION. 

Bar  by  former  adjudication,  see  "Judgment,"  §  L 

Jurisdiction  of  courts,  see  "Courts." 

Review  of  proceedings,  see  "Appeal  and  Error" ;  "Equity,"  |  5. 

Actions  between  parties  in  particular  relations. 
See  "Master  and  Servant,"  §  2. 

Actions  by  or  against  particular  classes  of  parties. 
See  "Carriers,"  §  2 ;  "Railroads,"  §  2. 
Dissolved  corporation,  see  "Corporations,"  §  3. 
Sureties,  see  "Principal  and  Surety,"  §  2. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  §  2. 

Particular  causes  or  grounds  of  action. 
See  "Insurance,"  §  7 ;  "Negligence,"  §  2. 
Breach  of  contract,  see  "Sales,"  §  6. 
Breach  of  warranty,  see  "Sales,"  §  6. 
Fire  caused  by  oi>eration  of  railroad,  see  "Railroads,"  §  2. 
Infringement  of  copyright,  see  "Copyrights,"  §  1. 
Infringement  of  patent,  see  "Patents,"  §  3. 
Municipal  bonds,  see  "Municipal  Corporations,"  §  1. 

59  CCA.  (685) 
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Personal  injuries,  see  "Carriers,"  §  2 ;  "Explosives" ;  "Master  and  Servant,"  f 

2;  "Railroads,"  §  2. 
Rescission  of  contract,  see  "Contracts,"  §  2. 
Setting  aside  judicial  sale,  see  "Judicial  Sales." 
Wrongful  death  of  servant,  see  "Master  and  Servant,"  §  2. 

Particular  forms  of  action. 
See  "Assumpsit,  Action  of." 

Particular  forms  of  special  relief. 
See  "Injunction." 

Cancellation  of  written  instrument;  see  "Cancellation  of  Instruments." 
Enforcement  or  foreclosure  of  lien,  see  "Railroads,"  §  1. 
Foreclosure  of  mortgage,  see  "Mortgages,"  §  2 ;  "Railroads,"  f  L" 

Particular  proceedings  in  actions. 
See  "Costs" ;  "Evidence" ;  "Judgment" ;  "Judicial  Sales" ;  "Jury" ;  "Removal 
of  Causes" ;  "Trial." 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction" ;  "Receivers." 

Proceedings  in  exercise  of  special  jurisdictions. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  admiralty,  see  "Admiralty." 
Suits  in  equity,  see  "Equity." 

§    1.    Joinder,  splitting,  consolidation,  and  sereranee. 

Act  Cong.  June  6,  1900,  c.  786,  31  Stat.  321,  relative  to  the  government 
of  Alaska,  in  title  1,  §  4,  31  Stat.  322,  provides  there  shall  be  a  court  of 
general  jurisdiction  in  civil,  criminal,  equity,  and  admiralty  cases.  Title 
2,  §  699,  31  Stat.  443,  provides  that  the  district  court  is  a  court  of  general 
jurisdiction,  civil  and  criminal,  and  also  that  it  shall  have  admiralty 
jurisdiction.  Title  2,  $  1,  31  Stat.  333,  provides  that  the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits,  is  abolished,  and  there  shall  be  but  one  form  of  action  for  the 
enforcement  of  private  rights  and  the  redress  and  prevention  of  private 
wrongs,  which  is  denominated  a  "civil  action."  Title  2,  §  84,  31  Stat. 
345,  provides  that  plaintiff  may  unite  several  causes  of  action,  where 
they  all  arise  out  of  certain  causes  of  action,  classified  under  seven  heads. 
Title  2,  §  369,  31  Stat.  394,  provides  that  plaintiff  in  an  action  of  an 
equitable  nature  may  unite  several  causes  of  action,  when  they  all  arise 
out  of  certain  causes  of  action  classified  under  six  heads,  and  both  of 
said  sections  provide  that  the  causes  of  action  so  united  must  all  belong 
to  one  of  these  classes.  Held,  that  a  cause  of  action  at  law  cannot  be 
united  with  a  cause  of  action  in  equity,  or  either  with  one  in  admiralty, 
so  that  it  Is  improper  to  unite  a  cause  of  action  for  foreclosure  of  a 
mortgage  on  a  vessel  with  one  to  enforce  liens  for  wages  of  seamen 
against  the  vessel. 

—Bruce  v.  Murray,  123  Fed.  366 59  a  C.  A.  494 


ACTS  OF  BANKRUPTCY. 

See  "Bankruptcy,"  §  1. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  §5  1,  2. 
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ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  §  2. 

Of  estate  of  decedent,  see  "Executors  and  Administrators.* 

Of  property  by  receiver,  see  "Receivers,"  §  1. 

Of  trust  property,  see  "Trusts,"  $  1. 

ADMIRALTY. 

See  "Collision";  "Maritime  Liens" ;  "Shipping";  "Towage." 
Joinder  of  causes  of  action  of  maritime  nature,  see  "Action,"  §  1. 

§   1.    Appeal. 

Findings  of  fact  by  a  commissioner  in  admiralty'  on  evidence  "which 
is  conflicting  or  doubtful,  and  which  have  been  reconsidered  on  exceptions 
and  approved  by  the  court,  will  not  be  disturbed  on  appeal,  unless  mani- 
festly wrong. 

—Appeal  of  Cahill,  124  Fed.  f?3 59  C.  O.  A.  519 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  §  1. 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  §  2. 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Irrigation,  see  "Waters  and  Water  Courses,"  §  1. 

Persons  having  contracts  with  a  sugar  refinery  to  weigh  and  load  cane 
on  cars  for  shipment  to  the  refinery  at  an  agreed  price  per  ton,  and  who 
hire  and  pay  the  laborers  to  do  the  work,  are  independent  contractors,  and 
not  workmen  or  laborers  on  a  plantation,  whose  wages  have  a  special 
privilege  on  the  crop  under  the  laws  of  Louisiana. 

.    — Fortier  v.  Delgado  &  Co.,  122  Fed.  604 59  C.  C.  A.  180 

ALIENS. 

$    1.    Immigration. 

An  advertisement,  in  an  English  newspaper:  "Wanted — First-class 
weavers,  on  fine  combed  work.  *  *  *  First-class  weavers  can  earn 
per  week  35s.  to  £2.  *  *  *  Baltic  Mills  Company,  *  *  ♦  Baltic. 
Conn.,  U.  S.  A."— is  within  Act  March  3,  1891,  c.  551,  §  3,  26  Stat. 
1084  [TJ.  S.  Comp.  St.  1901,  p.  1295],  amending  the  Alien  Contract 
Labor  Law  (Act  Feb.  26,  1885,  c.  164)  §  1,  23  Stat.  332  [U.  S.  Comp. 
St  1901,  p.  1290],  and  making  it  penal  to  "assist  or  encourage"  migra- 
tion of  aliens  "by  promise  of  employment  through  advertisements"  pub- 
lished In  a  foreign  country,  provided  this  shall  not  apply  to  states  adver- 
tising the  inducements  they  offer  for  immigration  to  such  states. 

—United  States  v.  Baltic  Mills  Co.,  124  Fed.  38 59  C.  C.  A.  558 
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AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount  on  appeal  in  bankruptcy  proceedings,  see  "Bankruptcy," 
13. 

ANIMALS. 

Quarantine  regulations  affecting  interstate  commerce,  see  "Commerce,"  {  L. 


See  "Patents,"  8  1. 


ANTICIPATION. 


APPEAL  AND  ERROR. 


Review  in  action  for  infringement  of  patent,  see  "Patents,"  f  8. 

Review  in  bankruptcy  proceedings,  see  "Bankruptcy,"  §  3. 

Review  in  proceedings  for  appraisal  of  imports,  see  "Customs  Duties,"  f  8. 

Review  of  proceedings  in  admiralty,  see  "Admiralty,"  f  1. 

$    1.    Nature  and  form  of  remedy. 

An  order  discharging  a  rule  to  show  cause  for  contempt  in  violating 
an  injunction  against  infringement  of  a  trade-mark,  granted  by  final 
decree  in  a  suit  In  equity,  is  reviewable  by  appeal. 

—Enoch  Morgan's  Sons  Co.  v.  Gibson,  122  Fed.  420 69  C.  C.  A.  46 

The  Circuit  Court  rendered  a  judgment  in  favor  of  the  defendant  upon 
a  general  verdict  and  special  findings  of  fact  The  plaintiff  brought  a 
writ  of  error  to  reverse  the  judgment,  on  the  ground  that  upon  the  ver- 
dict and  findings  the  judgment  should  have  been  in  its  favor.  The  ap- 
pellate court  reversed  the  judgment,  and  on  its  mandate  the  Circuit 
Ctourt  rendered  a  judgment  for  the  plaintiff.  The  defendant  then  sued 
out  a  writ  of  error  to  reverse  this  judgment  on  the  ground  that  the 
rulings  of  the  court  upon  the  trial  were  erroneous.  Eeld,  the  writ  was 
maintainable,  because  the  defendant  could  not  have  maintained  a  writ 
to  challenge  the  former  judgment  in  its  favor,  and  it  could  not  have  as- 
signed the  rulings  of  which  it  complained  as  cross-errors  under  the  first 
writ.  * 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170 

50  C.  C.  A.  376 

After  a  reversal  by  an  appellate  court  of  a  judgment  or  decree  in  his 
favor  a  defendant  in  error  or  appellee  may  maintain  a  writ  of  error  or 
an  appeal  to  review  the  questions  of  law  arising  at  the  trial  in  tfre  court 
below,  which  were  not,  and  could  not  have  been,  litigated  upon  the  first 
writ  or  appeal,  and  to  reverse,  on  account  of  the  errors  in  the  determina- 
tion of  those  questions,  the  judgment  or  decree  directed  by  the  appellate 
court. 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170. . . 

58  C.  C.  A.  376 

In  the  national  courts  final  decrees  and  orders  in  equity  cannot  be  re- 
viewed by  writs  of  error,  nor  can  final  judgments  or  orders  at  law  be 
successfully  challenged  by  appeals. 

—Files  v.  Brown,  124  Fed.  133 59  C.  C.  A.  403 

A.  petition  to  set  aside  an  order  of  court  for  the  sale  of  the  property 
of  an  insolvent  bank  by  a  receiver  under  the  national  banking  act,  and 
to  rescind 'the  sale  effected  under  the  order,  and  an  order  which  grants 
the  relief  sought  by  such  a  petition,  constitute  proceedings  in  equity,  and 
they  are  reviewable  by  appeal  only. 

—Files  v.  Brown,  124  Fed.  133 59  C.  a  A.  403 
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i  2.    Nature  and  grounds  of  appellate  jurisdiction. 

Where,  pending  an  appeal  in  a  suit  brought  in  support  of  an  adverse 
claim  filed  in  a  land  office,  against  the  granting  of  a  patent  to  defendant 
for  a  mining  claim,  in  which  complainant  was  in  possession  of  the  prop- 
erty in  suit  claiming  under  a  town  site  entry,  the  interior  department, 
in  a  proceeding  properly  before  it,  and  to  which  defendant  was  a  party, 
determined  that  the  land  was  not  mineral  in  character,  and  a  patent 
was  issued  for  the  same  under  the  town  site  entry,  such  decision  is  con- 
clusive on  the  court  and,  complainant  having  both  possession  and  title, 
no  actual  controversy  remains,  and  nothing  upon  which  a  judgment  can 
operate,  and  the  appeal  will  be  dismissed. 

—Goldstein  v.  Behrends,  123  Fed.  399 59  C.  C.  A.  203 

§   3.    Decisions  reviewable. 

A  decree  against  a  party  to  a  proceeding  for  costs  to  be  paid  to  the 
clerk  for  services  rendered,  and  awarding  execution  therefor,  is  final  in 
such  sense  as  to  be  appealable. 

—In  re  Michigan  Cent.  R.  Co.,  124  Fed.  727. . . 59  C.  C.  A.  643 

A  decree  of  a  Circuit  Court  against  a  litigant,  allowing  costs  to  the 
clerk  as  a  matter  of  positive  law,  under  a  statutory  provision,  is  not  one 
made  in  the  exercise  of  the  court's  discretion,  as  in  the  allowance  of 
costs  as  between  the  parties,  and  is  appealable. 

—In  re  Michigan  Cent.  R.  Co.,  124  Fed.  727 59  C.  C.  A.  643 

Such  a  decree  is  also  appealable,  although  not  based  upon  the  statute, 
but  in  the  nature  of  a  quantum  meruit  allowance  for  extraordinary 
services  rendered  under  an  order  of  court,  for  which  no  fee  Is  provided; 
the  discretion  of  the  court  in  making  such  allowances  being  subject  to 
review  by  appeal. 

—In  re  Michigan  Cent  R.  Co.,  124  Fed.  727 59  C.  C.  A.  643 

§  4.    Right  of  review. 

One  who  secures  by  a  judgment  or  decree  all  the  relief  he  seeks  cannot 
maintain  a  writ  of  error  or  an  appeal  to  reverse  or  modify  it  or  to  review 
the  proceedings  on  which  it  is  founded. 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170. . . 

59  C.  C.  A.  376 

One  who  was  permitted  to  intervene  in  a  railroad  foreclosure  suit  to 
assert  certain  rights  In  respect  to  the  proceeds  of  the  property  after  its 
sale,  in  whose  favor  certain  orders  were  entered,  and  against  whom,  20 
years  later,  a  decree  was  entered  for  a  sum  of  money  as  costs,  had  be- 
come by  reason  of  such  proceedings  a  party  to  the  suit,  and  entitled 
to  appeal  from  the  decree  against  him  if  otherwise  appealable. 

—In  re  Michigan  Cent  R.  Co.,  124  Fed.  727 59  C.  C.  A.  643 

§   5.    Presentation  and  reservation  in  lower  conrt  of  grounds  of  review. 

Where  no  objection  was  made  in  the  trial  court  to  the  admission  of 
evidence  introduced  to  prove  a  fact,  the  proof  of  such  fact  cannot  be 
denied  on  appeal  on  the  ground  that  the  evidence  was  incompetent. 

— Board  of  Sup'rs  of  Riverside  County  v.  Thompson,  122  Fed.  860 

59  C.  C.  A.  70 
§   6.    Record  and  proceedings  not  in  record. 

A  ruling  granting  or  refusing  a  peremptory  instruction  to  the  jury 
at  the  close  of  the  evidence  cannot  be  reviewed  in  an  appellate  court 
in  the  absence  of  a  bill  of  exceptions  which  contains  all  the  evidence 
which  conditioned  the  ruling. 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170 

59  C.  C.  A.  376 
i   7.    Assignment  of  errors. 

A  defendant  in  error  or  appellee  who  does  not  sue  out  a  writ  of  error 
or  take  an  appeal  cannot  by  assigning  cross-errors  confer  jurisdiction 
upon  a  national  appellate  court  to  hear  or  determine  any  questions  not 

59  C.OA.--44 
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otherwise   presented.     Cross-errors   are   not   assignable   in   the   federal 
courts. 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170 

69  C.  C  A.  376 
f   8*    Review. 

It  is  not  within  the  province  of  an  appellate  court  to  inquire  into  the 
probable  grounds  of  a  verdict,  and  it  cannot  assume,  from  the  fact  that 
the  jury  in  an  action  on  an  insurance  policy  returned  a"  verdict  for  plain- 
tiff for  a  sum  much  smaller  than  the  value  of  the  property  destroyed  as 
testified  to  by  him,  that  they  found  him  to  have  sworn  falsely,  and  on 
such  assumption  direct  a  judgment  for  defendant  notwithstanding  the 
verdict,  especially  where  the  court  charged,  in  accordance  with  the  terms 
of  the  policy,  that,  if  they  so  found,  plaintiff  was  not  entitled  to  recover. 
—Security  Ins.  Co.  v.  Thornton,  123  Fed.  664;  National  Assur.  Co.  ▼. 
Same,  Id 59  C.  C  A.  86 

Rulings  of  a  Circuit  Court  in  the  progress  of  the  trial  of  an  action  at 
law  by  the  court  without  a  jury  cannot  be  reviewed  by  the  appellate 
court,  unless  a  written  stipulation  waiving  a  jury  is  signed  and  filed 
with  the  clerk  in  accordance  with  Rev.  St.  §  649  [U.  S.  Comp.  St.  1901, 
p.  525],  so  as  to  bring  the  case  within  the  provisions  of  section  TOO 
[page  570];  but,  in  the  absence  of  such  stipulation,  the  only  question 
which  can  be  considered  is  whether  the  judgment  rendered  is  sustained 
by  the  pleadings. 

—City  of  Defiance  v.  Schmidt,  123  Fed.  1 59  a  C.  A.  159 

Findings  of  the  trial  court  in  a  proceeding  in  equity  to  foreclose  a 
labor  lien  will  not  be  reversed  on  appeal,  unjess  they  are  clearly  er- 
roneous, or  there  is  a  preponderance  of  evidence  against  them. 

—Idaho  Min.  &  Mill.  Co.  v.  Davis,  123  Fed.  396 59  C.  C.  A.  200 

On  a  petition  for  review  In  matter  of  law,  the  Circuit  Court  of  Appeals 
is  not  at  liberty  to  challenge  the  facts,  or  an  inference  of  fact,  found  by 
the  court  below. 

—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  a  A.  248 

Rev.  St  §  1012  [U.  S.  Comp.  St  1901,  p.  716],  providing  that  appeals 
"shall  be  subject  to  the  same  rules,  regulations,  and  restrictions  as  are 
or  may  be  prescribed  in  law  in  cases  of  writs  of  error,"  does  not  have 
the  effect  of  making  a  finding  and  statement  of  facts  by  a  Circuit  Court 
in  an  equity  cause  conclusive  on  the  appellate  court 

— Hendryx  v.  Perkins,  123  Fed.  268 59  C.  a  A.  286 

Legal  propositions  once  considered  and  decided  in  a  given  case  by  the 
appellate  court  cannot  be  again  questioned  in  that  court  on  a  subsequent 
writ  or  appeal  in  the  same  case,  whether  they  are  right  or  wrong.  They 
are  res  judicata  between  the  parties  to  that  suit  and  their  privies,  and 
constitute  the  law  of  the  case. 

— Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170. . . 

59  C.  C.  A.  376 

Error  without  prejudice  is  no  ground  for  reversal.  The  court  erro- 
neously rejected  two  rules  of  the  defendant  company,  which  were  offered 
by  the  plaintiff,  to  the  effect  that  after  a  car  is  stopped  it  should  not  be 
started  when  any  passenger  is  alighting  or  attempting  to  do  so,  and  that 
it  should  be  only  sent  forward  on  a  signal  from  the  conductor.  Held,  that 
this  error  did  not  prejudice,  and  could  not  have  prejudiced,  the  cause  of 
the  plaintiff,  in  view  of  the  fact  that  the  court  peremptorily  instructed 
the  jury,  as  a  matter  of  law,  that  if  the  car  was  started  after  it  had 
stopped,  and  while  the  plaintiff  was  alighting,  she  was  entitled  to  their 
verdict. 

— Frizzell  v.  Omaha  St  Ry.  Co.,  124  Fed.  176 59  C  C  A.  382 

Error,  if  any,  in  the  court's  stating  to  plaintiffs  counsel  during  the 
trial  that  he  was  injecting  a  false  issue  into  the  case,  was  cured  by  a 
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statement  in  the  court's  charge  that  perhaps  he  ought  not  to  have  made 
such  remark,  and  then  fully  stating  the  issues  as  claimed  by  both  parties. 

— Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124  Fed.  11 

59  C.  O.  A.  531 

Error,  if  any,  in  excusing  a  juror  for  bias,  was  not  prejudicial  to 
plaintiffs,  where  it  was  not  contended  that  the  jury  impaneled  was  not 
fair  and  impartial. 

— Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  C.  C.  A.  562 

§   9.    Liabilities  on  bonds  and  undertakings. 

A  decree  foreclosing  a  contract  for  the  sale  of  real  estate  gave  the  de- 
fendant until  January  1,  1899,  to  make  the  deferred  payments  under  the 
contract,  and  provided  that  in  default  a  writ  of  possession  should  issue. 
Defendant  appealed,  and  gave  a  supersedeas  bond,  conditioned,  inter  alia, 
for  the  payment  of  the  value  of  the  use  and  occupation  of  the  premises 
from  the  time  of  the  appeal  until  the  delivery  of  possession  to  com- 
plainant. The  appellate  court  directed  the  modification  of  the  decree 
by  extending  the  time  for  performance  under  the  contract  to  November 
1st,  and  it  was  so  modified.  Held,  that  the  effect  of  such  modification 
was  to  keep  the  contract  in  force,  including  defendant's  right  of  posses- 
sion thereunder,  until  November  1st.  rv<i  tint  b«»  was  not  liable  on  his 
supersedeas  bond  for  the  value  of  the  use  and  occupation  prior  to  such 
time. 

—Buckley  v.  Crane,  123  Fed.  29 59  C.  C.  A.  109 

ASSESSMENT. 

Of  loss  on  insured,  see  "Insurance,"  §§  2,  8. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  §  7. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Fraudulent  Conveyances." 
In  insolvency,  see  "Insolvency,"  §  2. 

§    1.    Requisites  and  validity. 

The  superintendent  of  a  sugar  refinery  kept  a  distinct  deposit  in  a 
bank,  separate  from  his  general  account,  on  which  he  drew  checks 
stamped  "Cash  Account"  in  payment  of  wages  to  laborers  and  other 
items  of  expense,  as  distinguished  from  payments  made  in  the  purchase 
of  cane,  which  were  made  by  checks  on  his  general  deposit  He  drew 
two  checks  on  the  "cash  account,"  upon  which  a  second  bank  advanced 
the  money  to  be  used,  and  which  was  used,  in  the  payment  of  laborers. 
Before  such  checks  were  presented  for  payment,  a  receiver  was  ap- 
pointed for  the  refinery  company,  who  obtained  possession  of  the  fund 
upon  which  they  were  drawn,  which  was  sufficient  for  their  payment. 
Held,  that  under  such  circumstances  the  checks  operated  as  an  equitable 
assignment  of  so  much  of  the  special  fund  as  was  necessary  for  their 
payment. 

— Fortier  v.  Delgado  &  Co.,  122  Fed.  604 59  C.  C.  A.  180 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  "Bankruptcy" ;  "Insolvency,"  §  1. 

Liability  of  bankrupt  estate  for  expenses  incurred  by  assignee  prior  to  bank- 
ruptcy proceedings,  see  "Bankruptcy,"  §  2. 
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ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

ASSUMPSIT,  ACTION  OF. 

In  an  action  of  assumpsit  defendant  may  show,  under  a  plea  of  the 
general  issue,  that  plaintiff  by  his  own  act  prevented  defendant  from  per- 
forming the  contract  sued  on,  and  the  fact  that  such  act  amounted  to  a 
fraud  does  not  require  it  to  be  specially  pleaded,  since  the  fraud  is  not 
of  the  essence  of  the  defense. 

— Kelly  v.  Fahrney,  123  Fed.  280 59  a  G.  A.  298 

ASSUMPTION. 

Of  risk  by  employe",  see  "Master  and  Servant,"  §  2. 

ATTACHMENT. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  §  2. 

ATTORNEY  AND  CLIENT. 

S    1.    Compensation  and  lien  of  attorney. 

Counsel  associated  in  a  litigation  through  separate  employments,  and 
having  no  partnership  relation  to  each  other,  cannot  properly  be  treated 
as  partners  in  awarding  them  compensation  from  the  fund  recovered, 
and  be  placed  on  an  equality,  regardless  of  the  amount  and  value  of  the 
services  rendered  by  each. 

— Glidden  v.  Cowen,  123  Fed.  48 59  C.  C.  A.  172 

On  an  appeal  by  one  of  a  number  of  attorneys  from  an  order  of  a  Cir- 
cuit Court  awarding  them  compensation  for  services  rendered  in  a  suit 
from  a  fund  in  court,  the  Circuit  Court  of  Appeals  is  not  confined  to  the 
question  of  the  proper  distribution  between  them  of  the  entire  sum  al- 
lowed for  the  services,  but  the  whole  question  of  the  value  of  the  ap- 
pellant's services  is  open,  and  the  court  may  make  a  redi  vision  of  the 
total  amount  so  allowed,  or  may  increase  the  allowance  to  the  appellant 
without  disturbing  the  other  allowances. 

—Glidden  v.  Cowen,  123  Fed  48 59  C.  C.  A.  172 

BAILMENT. 

See  "Banks  and  Banking,"  §  1 ;  "Pledges" ;  "Warehousemen." 

BANKRUPTCY. 

See  "Insolvency." 

Acceptance  of  goods  sold  to  person  subsequently  becoming  bankrupt   see 

"Sales,"  §  3. 
Purchase  of  homestead  by  bankrupt  as  fraudulent  diversion  of  funds,  see 

"Fraudulent  Conveyances,"  §  1. 

§    1.    Petition,  adjudication,  warrant,  and  custody  of  property. 

Under  Bankr.  Act  July  1,  1808,  30  Stat.  546,  547,  c.  541,  §  3a  [V.  S. 
Comp.  St.  1901,  p.  3422J  declaring  that  acts  of  bankruptcy  shall  consist 
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of  the  bankrupts'  having  conveyed,  transferred,  concealed,  or  removed 
or  permitted  to  be  removed  any  part  of  their  property  with  intent  to 
hinder,  delay,  or  defraud  their  creditors,  or  any  of  them,  the  fact  that 
the  members  of  a  firm  consented  to  the  appointment  of  a  receiver  of 
their  assets,  prior  to  the  amendment  of  the  act  of  1898  by  Act  of  Oong. 
1903,  declaring  that  the  application  for  a  receiver  shall  constitute  an  act 
of  bankruptcy,  did  not  render  the  members  of  such  firm  liable  to  adju- 
dication as  involuntary  bankrupts. 

—In  re  Burrell,  123  Fed.  414;  Appeal  of  Varick  Bank,  Id 

59  C.  C.  A.  508 

§   2.    Assignment,    administration,    and    distribution    of    bankrupt's 
estate. 

Where  machinery  for  a  manufacturing  plant  had  been  contracted  for 
by  a  partnership,  which  afterward  transferred  its  property  to  a  corpora- 
tion organized  for  the  purpose,  and  the  corporation  assumed  the  contracts, 
with  the  consent  of  the  creditors,  and  executed  its  notes  for  the  ma- 
chinery, secured  by  a  pledge  of  its  bonds,  the  indebtedness  of  the  corpo- 
ration did  not  arise  until  the  novation,  and  the  bonds  were  not  pledged 
for  an  antecedent  indebtedness. 

—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  509 : 
In  re  Goldville  Mfg.  Co.,  Id 59  C.  C.  A.  73 

Under  the  law  of  Wisconsin,  as  settled  by  its  Supreme  Court,  that  :t 
chattel  mortgage  is  rendered  fraudulent  in  fact  by  an  agreement  giving 
the  mortgagor  the  right  to  make  sale  of  the  mortgaged  property  for  his 
own  benefit,  and  voidable  by  general  creditors  or  a  general  assignee  of 
the  mortgagor,  notwithstanding  possession  taken  by  the  mortgagee,  a 
trustee  in  bankruptcy  may  assert  the  right  of  creditors  to  the  property 
as  against  the  mortgagee. 

—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  C.  A.  248 

Where,  as  under  the  law  of  Wisconsin,  the  failure  of  a  chattel  mort- 
gagee to  file  his  mortgage  or  take  possession  of  the  property,  without 
fraud  or  collusion,  renders  the  mortgage  voidable  only  as  to  subsequent 
creditors  or  those  who  acquire  a  lien,  the  taking  possession  by  the  holder 
•  of  an  unrecorded  mortgage  before  the  filing  of  a  petition  in  bankruptcy 
against  the  mortgagor  validates  the  mortgage  as  against  general  credit- 
ors, and  it  cannot  be  attacked  in  their  behalf  by  the  trustee. 

—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  C.  A.  248 

The  District  Court  sitting  in  bankruptcy  has  jurisdiction  to  determine, 
after  a  reasonable  notice  to  the  claimants  to  present  their  claims  to  it, 
the  claims  of  all  parties  to  property  and  to  the  proceeds  of  property 
which  its  officers  have  lawfully  reduced  to  their  possession  in  the  course 
of  the  administration  of  the  estate  of  the  bankrupt,  and  controversies 
between  trustees  in  bankruptcy  and  adverse  claimants  to  property  which 
has  in  that  way  reached  the  custody  of  the  District  Court  are  not  con- 
troversies at  law  or  in  equity,  as  distinguished  from  proceedings  in  bank- 
ruptcy, within  the  proper  construction  of  section  23  of  the  bankrupt  act 
of  July  1,  1898,  c.  541,  30  Stat.  552,  553  [U.  S.  Comp.  St.  1901,  p.  3431]. 
—In  re  Rochford,  124  Fed.  182 59  C.  C.  A.  388 

The  District  Court  sitting  in  bankruptcy  has  no  jurisdiction  over  a  con- 
troversy between  trustees  in  bankruptcy  and  an  adverse  claimant  relating 
to  the  title  or  possession  of  property  in  the  custody  of  the  latter,  in  the 
absence  of  his  consent,  but  such  an  issue  is  a  controversy  at  law  or  in 
equity,  as  distinguished  from  a  proceeding  in  bankruptcy,  within  the 
me»nine  of  section  23  of  the  bankrupt  act  of  July  1,  1898,  c.  541,  30 
Stat.  552,  553  [U.  S.  Comp.  St  1901,  p.  3431]. 

—  in  re  uochford,  124  Fed.  182 59  C.  C.  A.  388 

A  referee  in  bankruptcy  has  jurisdiction  to  draw  to  himself  by  sum- 
mary process  or  notice,  and  in  the  first  instance  to  determine,  the  ques- 
tion of  the  validity  of  the  claim  of  a  third  party  to  a  lien  upon,  or  an 
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interest  In,  property  or  the  proceeds  of  property  lawfully  in  the  custody 
of  a  trustee  in  bankruptcy. 

— In  re  Rochf ord,  124  Fed.  182 59  C.  C.  A.  388 

The  District  Court  has  jurisdiction  of  such  a  controversy  in  a  case  in 
which  it  finds  it  absolutely  necessary  for  the  preservation  of  the  estate 
to  take  the  possession  of  the  property  from  the  adverse  claimant  by  means 
of  its  receiver  or  the  marshal,  under  clause  3  of  section  2  (Act  July  1, 
1898,  c.  541,  30  Stat.  545,  546  [U.  S.  Comp.  St.  1901,  p.  3421]),  and  such 
a  seizure  and  the  determination  of  the  issue  thus  raised  between  the 
trustee  and  the  adverse  claimant  is  a  proceeding  in  bankruptcy  as  dis- 
tinguished from  a  controversy  at  law  or  in  equity,  within  the  true  inter- 
pretation of  section  23  of  the  act  (30  Stat.  552,  553  [U.  S.  Comp.  St.  1901. 
p.  3431]). 

—In  re  Rochford,  124  Fed.  182 59  C.  C.  A.  388 

The  administration  and  distribution  of  the  property  of  bankrupts  is  a 
proceeding  in  equity,  and  when  authorized  by  act  of  Congress  it  becomes 
a  branch  of  equity  jurisprudence. 

—In  re  Rochford,  124  Fed.  182 59  a  C.  A.  388 

A  court  of  bankruptcy  is  not  without  jurisdiction  to  order  the  sale  of 
property  of  the  bankrupt  free  from  incumbrances  because  it  is  subject 
to  a  mortgage  for  such  an  amount  as  to  render  it  doubtful  whether  the 
equity  of  redemption  is  of  value. 

— In  re  Union  Trust  Co.,  122  Fed.  937 ;  In  re  New  England  Piano  Co.. 
Id. 59  C.  C.  A.  461 

The  word  "estate,"  as  used  in  Bankr.  Act  1898,  §  2  (Act  July  1,  1898. 
30  Stat.  545,  c.  541  [U.  a  Comp.  St.  1901,  p.  3420]),  authorizing  courts  of 
bankruptcy  to  "cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,"  is  to  be  construed  as  covering  all  property 
in  the  possession  of  the  debtor  when  the  proceedings  are  instituted,  and 
not  as  limited  to  the  resultant  interest  of  the  bankrupt  therein. 

—In  re  Union  Trust  Co.,  122  Fed.  937;    In  re  New  England  Piano 
Co.,  Id 59  C.  C.  A.  461 

The  property  in  question  on  this  petition  is  of  the  value  of  about 
$20,000.  It  was  in  the  possession  of  the  bankrupt  at  the  time  of  the 
adjudication  of  bankruptcy.  It  is  claimed  entirely  by  a  mortgagee  and 
in  part  by  the  trustee.  It  is  of  such  a  character  that  there  is  good  reason 
for  maintaining  that  it  could  not  be  sold  otherwise  than  in  lump,  except 
at  a  very  great  sacrifice.  The  questions  between  the  mortgagee  and  the 
trustee  involve  serious  legal  problems,  the  settlement  of  which  might 
postpone  the  disposition  of  the  property  for  a  very  considerable  time,  and 
the  expense  of  keeping  is  disproportionately  large:  Held,  that  an  order 
of  the  District  Court,  directing  a  sale  of  the  entire  property  without 
prejudice  to  the  conflicting  claims  of  the  mortgagee  and  the  trustee  to 
the  proceeds,  was  justifiable. 

—In  re  Union  Trust  Co.,  122  Fed.  937;    In  re  New  England  Piano 
Co.,  Id 59  C.  C.  A.  461 

Where  an  Insolvent  made  an  assignment  for  the  benefit  of  his  creditors, 
and  prior  to  the  filing  of  a  bankruptcy  petition  the  assignee  collected  dues, 
continued  insurance  on  the  property,  arranged  for  guarding  the  same, 
collected  outstanding  goods,  conducted  much  correspondence,  took  an 
exhaustive  inventory,  and  incurred  a  liability  for  rent,  such  assignee 
acquired  a  lien  on  the  assets  for  his  necessary  disbursements,  and  the 
reasonable  value  of  such  services  as  benefited  the  bankrupt's  estate,  un- 
affected by  Bankr.  Act,  §  64b  (Act  July  1,  1898,  c.  541,  30  Stat  563  [T.  9. 
Comp.  St.  1901,  p.  3447]),  prescribing  the  debts  of  a  bankrupt  entitled  to 
priority  on  distribution  of  his  estate,  subject  to  the  limitations  of  Ran- 
dolph v.  Scruggs,  23  Sup.  Ct.  710,  190  U.  S.  533.  47  L.  Ed.  — . 

—In  re  Chase,  124  Fed.  753 ;  In  re  B.  H.  Gladding  Co.,  Id 

59  C.  C.  A.  629 
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Where  an  Insolvent  made  an  assignment  for  the  benefit  of  his  creditors, 
and  prior  to  the  filing  of  a  bankruptcy  petition  the  assignee  collected  dues, 
continued  insurance  on  the  property,  arranged  for  guarding  the  same,  col- 
lected outstanding  goods,  conducted  correspondence,  took  an  inventory,  and 
incurred  a  liability  for  rent,  that  such  assignee  paid  to  the  trustee  in 
bankruptcy  the  gross  amount  received  by  him,  and  surrendered  all  other 
assets  in  his  hands,  did  not  deprive  him  of  the  right  to  apply  to  the  court 
for  the  payment  of  the  amount  of  the  lien  acquired  on  the  assets  for  his 
necessary  disbursements. 

—In  re  Chase,  124  Fed.  753;  In  re  B.  H.  Gladding  Co.,  Id 

59  C.  O.  A.  629 

An  assignment  for  the  benefit  of  creditors,  fairly  made  and  intended  to 
facilitate  the  equal  distribution  of  the  insolvent's  property  among  his 
creditors,  without  any  attempt  to  defraud  or  embarrass  persons  to  whom 
he  was  indebted,  is  not  so  contrary  to  the  policy  of  the  bankrupt  act  as 
to  preclude  the  assignee  from  recovering  for  disbursements  and  services 
made  for  the  benefit  of  the  estate  prior  to  the  filing  of  the  bankrupt's  peti- 
tion. 

—In  re  Chase,  124  Fed.  753 ;  In  re  B.  H.  Gladding  Co.,  Id 

59  C.  C.  A.  629 

The  rule  applied  that  trustees  in  bankruptcy  have  no  equities  greater 
than  those  of  the  bankrupt,  and  sometimes  will  be  ordered  to  do  full 
justice,  even  in  some  cases  where  the  circumstances  give  rise  to  no  legal 
right,  and,  perhaps,  not  even  to  a  right  which  could  be  enforced  in  a 
court  of  equity  as  against  an  ordinary  litigant. 

—In  re  Chase,  124  Fed.  753 ;  In  re  B.  H.  Gladding  Co.,  Id 

59  C.  C.  A.  629 

Where  the  trustees  of  a  bankrupt  failed  to  have  insurance  policies  on 
his  life  appraised,  or  to  provide  for  the  payment  of  premiums  thereon, 
but  abandoned  the  same  to  the  bankrupt  as  valueless  to  the  estate,  which 
abandonment  was  subsequently  approved  by  the  court,  they  are  not  en- 
titled to  recover  the  proceeds  of  such  policies,  on  the  death  of  the  bank- 
rupt pending  the  proceedings,  from  the  beneficiaries,  the  premiums  hav- 
ing been  kept  up  by  them  or  by  the  bankrupt 

— Meyers  v.  Josephson,  124  Fed.  734 59  C.  C.  A.  650 

§   3.    Appeal  and  revision  of  proceeding*. 

Bankr.  Act  July  1,  1898,  §  25b,  30  Stat.  553,  c.  541  [U.  S.  Comp.  St. 
1901,  p.  3432],  expressly  excludes  an  appeal,  to  the  Supreme  Court  from 
a  decision  of  a  Circuit  Court  of  Appeals,  allowing  or  rejecting  a  claim 
against  a  bankrupt  estate,  except  upon  a  certificate  of  a  justice  of  the 
Supreme  Court,  or  where  the  amount  in  controversy  exceeds  $2,000,  and 
the  question  involved  is  one  which  might  have  been  taken  on  appeal  or 
writ  of  error  from  the  highest  court  of  a  state  to  the  Supreme  Court. 
—Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  14 ;  In  re  Hutchinson. 
Id. ;   In  re  Osborne,  Id 59  C.  C.  A.  94 

The  provisions  of  Bankr.  Act  July  1,  1898,  §  24a,  30  Stat.  553,  c.  541 
[U.  S.  Oomp.  St.  1901,  p.  3431],  vesting  the  Supreme  Court  with  certain 
appellate  jurisdiction  from  courts  of  bankruptcy,  has  no  relation  to  ap- 
peals from  the  Circuit  Court  of  Appeals. 

—Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  14 ;   In  re  Hutchinson, 
Id. ;   In  re  Osborne,  Id 59  C.  C.  A.  94 

Section  6,  Act  March  3,  1891,  26  Stat.  828,  c.  517  [U.  S.  Comp.  St.  1901, 
p.  549],  creating  the  Circuit  Courts  of  Appeals,  does  not  authorize  an 
appeal  to  the  Supreme  Court  from  a  decision  of  a  Circuit  Court  of  Appeals 
rendered  on  a  petition  to  revise  in  matter  of  law  the  proceedings  of  a 
District  Court  in  bankruptcy. 

—Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  14;   In  re  Hutchinson, 

Id. ;  In  re  Osborne,  Id 59  C.  C.  A.  94 

Where  a  mortgagee,  in  possession  of  property  of  a  bankrupt,  surren- 
ders it  to  the  trustee,  reserving  the  right  to  assert  his  lien  against  the 
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proceeds,  such  proceeds  are  held  by  the  court  as  assets  of  the  bankrupt 
estate,  and  in  dealing  with  the  fund  it  acts  as  a  court  of  bankruptcy,  and 
its  action  on  the  claim  of  the  mortgagee  is  subject  to  review  in  matter  of 
law  by  the  Circuit  Court  of  Appeals  on  petition  therefor. 

—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  C.  A.  248 

The  question  whether  a  court  of  bankruptcy  erred  in  ordering  a  sale 
of  property  free  from  incumbrances,  on  the  ground  that  it  was  covered 
by  a  mortgage  which  left  no  equity  of  redemption  of  value  to  the  estate, 
cannot  be  reviewed  by  a  Circuit  Court  of  Appeals  on  a  petition  to  revise 
in  matter  of  law,  where  It  involves  questions  of  fact  as  well  as  law. 

— In  re  Union  Trust  Co.,  122  Fed.  937 ;  In  re  New  England  Piano  Co., 
Id 50  C.  C.  A.  461 

Where  the  record  on  appeal  from  an  order  allowing  a  claim  Is  not 
filed  within  the  time  allowed  by  law,  nor  any  application  made  for  an  ex- 
tension of  the  time,  the  appeal  will  be  dismissed. 

—In  re  Alden  Electric  Co.,  123  Fed.  415 59  a  C.  A.  509 

BANKS  AND  BANKING. 

Checks  as  equitable  assignment  of  fund  on  which  drawn,  see  "Assignments," 

§1. 
Forgery  of  bank  notes,  see  "Forgery." 
Proper  mode  of  review  of  orders  relating  to  sale  of  property  of  insolvent  bank, 

see  "Appeal  and  Error,"  ft  L 

ft    1.    Functions  and  dealings. 

Where,  at  the  time  of  the  appointment  of  a  receiver  for  a  corporation, 
it  was  indebted  to  a  bank  in  a  sum  largely  exceeding  the  amount  of 
the  corporation's  deposit,  the  bank  was  entitled  to  set  off  such  deposit 
against  the  corporation's  indebtedness  to  it. 

— Wheaton  v.  Daily  Telegraph  Co.,  124  Fed.  61 59  a  a  A.  427 

BAR. 

Of  action  by  former  adjudication,  see  "Judgment,"  f  L 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and  Loan  Associations.*9 

BIAS. 

Of  Juror,  see  "Jury,"  5  1. 

BILL  OF  REVIEW. 

See  "Equity,"  §  5. 

BILLS  AND  NOTES. 

State  laws  as  rules  of  decision  in  federal  courts  In  actions  on  notes,  see 
"Courts,"  ft  2. 

BONA  FIDE  PURCHASERS. 

Of  land,  see  "Vendor  and  Purchaser,"  §  1. 

Of  municipal  bonds,  see  "Municipal  Corporations,"  ft  !• 
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BONDS. 

Conclusiveness  of  judgment  In  action  on  bonds,  see  "Judgment,"  t  2. 

Corporate  bonds,  see  "Corporations,"  §  1. 

Municipal  bonds,  see  "Municipal  Corporations,"  §  1. 

Of  Irrigation  districts,  see  "Waters  and  Water  Courses,"  §  1. 

Of  revenue  officer,  see  "Internal  Revenue." 

On  appeal  or  error,  see  "Appeal  and  Error,"  §  9. 

Sureties  on  bonds,  see  "Principal  and  Surety." 


BREACH. 

Of  contract,  see  "Sales,"  f  2. 

Of  warranty,  see  "Insurance,"  {  4 ;  "Sales,"  15  4,  & 


BRIDGES. 

Over  navigable  waters,  see  "Navigable  Waters,"  $  1. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Where  the  mortgage  given  by  a  borrowing  stockholder  in  a  building 
and  loan  association  provides  that  payments  thereon  shall  be  made  at 
the  home  office  of  the  association,  the  contract  is  governed  by  the  laws 
of  the  state  in  which  such  office  is  located,  although  the  mortgaged  prop- 
erty may  be  situated  in  a  different  state. 

—Pacific  States  Savings,  Loan  &  Building  Co.  v.  Green,  123  Fed.  43. . . 

59  C.  C.  A.  167 

A  contract  between  a  building  and  loan  association  and  a  borrowing 
stockholder  is  not  unconscionable,  so  as  to  authorize  a  court  of  equity  to 
refuse  to  enforce  it  in  accordance  with  its  terms,  because  it  requires  the 
stockholder  to  carry  and  mature  stock  of  a  par  value  double  the  amount 
of  the  loan,  paying  interest  on  the  loan  meantime,  one-half  of  which 
stock  is  assigned  to  the  association  absolutely  as  a  bonus  or  premium, 
or,  in  case  of  prior  payment  of  the  loan  through  foreclosure  or  otherwise, 
to  pay  in  addition  the  amount  due  up  to  that  time  on  the  premium  stock. 
—Pacific  States  Savings,  Loan  &  Building  Co.  v.  Green,  123  Fed.  43. . . 

59  C.  C.  A.  167 

Premiums  paid  by  a  borrowing  stockholder  in  a  building  and  loan  as- 
sociation are  not  payments  on  the  debt,  but  on  his  stock,  of  which  he 
receives  the  benefit  by  reason  of  his  dual  relation  to  the  association  in 
the  increased  value  of  his  stock  and  its  consequent  maturity  at  an  earlier 
date;  and  the  fact  that  by  reason  of  his  default,  or  the  default  of  other 
stockholders,  he  fails  to  realize  the  benefits  contemplated  by  the  contract, 
does  not  render  it  unconscionable,  nor  authorize  a  court  of  equity  to  re- 
fuse to  enforce  it  in  accordance  with  its  terms,  in  the  absence  of  fraud, 
mistake,  or  undue  advantage  taken  in  its  execution. 

—Pacific  States  Savings,  Loan  &  Building  Co.  v.  Green,  123  Fed.  43. . . 

59  C.  C.  A.  167 

BY-LAWS. 

Of  mutual  benefit  insurance  association,  see  "Insurance,"  §  8. 
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CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  insurance  policy,  see  "Insurance/*  $  3. 
Rescission  of  contract,  see  "Contracts,"  $  2 ;  "Sales,"  $  1. 

f    1*    Right  of  action  and  defenses. 

A  bill  filed  on  behalf  of  a  corporation  for  the  cancellation  of  a  deed 
to  real  estate  and  to  recover  the  value  of  Dersonal  property  sold  and 
transferred  to  defendant  at  the  same  time,  on  the  ground  that  the  sale 
was  unauthorized  by  the  corporation,  must  show  a  tender  back  of  the 
consideration  received,  or  at  least  contain  an  unequivocal  offer  to  restore 
the  same;  and  an  offer  to  credit  the  amount  on  any  judgment  recovered 
against  defendant  is  wholly  insufficient. 

—Alaska  &  Chicago  Commercial  Co.  y.  Solner,  123  Fed.  855 

59  C.  C.  A.  662 

CARGO. 

See  "Shipping." 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  $  2. 

f    1*    Control  and  regulation  of  common  carriers. 

Rev.  St.  Wis.  1898,  $  1802,  which  gives  a  railroad  company,  thereby 
required  to  maintain  and  operate  private  side  tracks  connecting  with 
its  lines,  and  extending  to  elevators,  warehouses,  etc.,  the  right  to  charge 
the  actual  cost  of  maintaining  and  operating  such  track,  to  be  paid 
monthly  by  the  owner,  does  not  justify  a  company  in  making  an  arbi- 
trary charge  per  car  in  addition  to  the  scheduled  rates  for  all  cars  loaded 
on  and  taken  from  such  side  track,  without  any  reference  to  the  actual 
cost  of  maintenance  and  operation  of  the  track. 

—Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359 59  C.  C.  A.  487 

Along  the  docks  in  a  city  was  a  railroad  track  called  the  "Bay  Front 
Track,"  one  part  owned  by  defendant,  and  connecting  with  its  main 
line,  and  the  other  part  by  another  railroad  company,  and  connected  with 
its  line,  and  connecting  spurs  from  which  reached  the  several  docks. 
By  an  agreement  between  the  two  companies  the  entire  track  was  used 
jointly,  each  maintaining  its  own  portion.  Held,  that  such  agreement 
made  the  entire  track  a  part  of  defendant's  terminals,  and  that  an  extra 
charge  of  $2  per  car,  made  to  one  shipper  from  a  point  on  the  docks,  in 
addition  to  the  published  schedule  of  rates  from  the  city,  where  no  extra 
charge  was  made  to  any  other  shipper,  was  discriminative. 

—Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359 59  C.  C  A.  487 

An  agreement  by  a  shipper  to  pay  a  discriminative  charge  exacted  by 
a  railroad  company  in  order  to  obtain  service  to  which  it  was  legally  en- 
titled without  such  charge,  and  with  an  express  stipulation  that  it  thereby 
waived  none  of  its  legal  rights,  does  not  estop  it  from  maintaining  a  suit 
to  recover  back  the  sum  so  paid. 

—Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359 59  C.  C  A.  487 

t   2.    Carriage  of  passengers. 

An  instruction  that  a  carrier  was  bound  to  exercise  the  highest  degree 
of  practical  care  to  provide*  a  safe  roadbed,  sound  cross-ties,  and  safe 
cars  to  transport  passengers,  and  if  defendant  was  negligent  in  either  of 
these  respects,  and  plaintiff  was  injured  in  consequence  thereof,  he  was 
entitled  to  recover,  was  proper. 

—Louisiana  &  Northwest  R.  Co.  v.  Crumpler,  122  Fed.  425 

59  a  a  a.  si 
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On  the  trial  of  a  charge  of  negligence  In  the  operation  of  a  street  car, 
a  rule  of  the  company  which  directs  the  method  of  operation  in  respect 
of  which  complaint  is  made  is  competent  evidence. 

— Frizzell  y.  Omaha  St  Ry.  Co.,  124  Fed.  176 59  C.  0.  A.  382 

CAUSE  OF  ACTION. 

See  "Action." 

•    CHALLENGE. 

To  juror,  see  "Jury,"  $  L 

CHANCERY. 

See  "Equity." 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  §  3. 

To  jury  in  civil  actions,  after  submission  of  cause,  see  "Trial,"  $  4 

To  jury,  in  criminal  prosecutions,  see  "Criminal  Law,"  $  2. 

CHARTER  PARTIES. 

See  "Shipping,"  $  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

By  bankrupt,  see  "Bankruptcy,"  $  2. 

State  laws  as  rules  of  decision  in  federal  courts  as  to  validity  of  chattel  mort- 
gages, see  "Courts,",  f  2. 

CHECKS. 

As  equitable  assignment  of  fund  on  which  drawn,  see  "Assignments,"  f  I* 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  {  2. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Aliens." 

Equal  protection  of  laws,  see  "Constitutional  Law,"  f  1. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  $  !• 
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CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  §  2. 

Against  estate  of  decedent,  see  "Executors  and  Administrators,"  1 1* 

Against  estate  of  insolvent,  see  "Insolvency,"  $  1. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLISION. 

§    1.    Sail  vessels  meeting  or  crossing. 

A  finding  that  a  schooner  was  in  fault  for  a  collision  with  a  crossing 
vessel  in  the  night  affirmed,  where  it  appeared  from  the  evidence  that 
she  was  the  burdened  vessel,  that  through  the  inefficiency  of  her  look- 
out she  failed  to  see  the  lights  of  the  other  vessel  until  she  was  only 
three  or  four  lengths  distant,  and  then  attempted  to  cross  ahead  of  her, 
in  violation  of  article  22  of  the  international  navigation  rules  (Act  Dec. 
31,  1896,  29  Stat.  889  [U.  S.  Comp.  St.  1901.  p.  2870]). 

—The  Queen  Elizabeth,  122  Fed.  400 ;  Fulton  v.  Holmes,  Id 

59  C.  C.  A.  345 
$   2.    Steam  vessels  and  sail  vessels. 

A  sailing  vessel  held  solely  in  fault  for  a  collision  with  a  meeting 
steamship  at  sea  in  the  night  for  allowing  her  sidelights  to  be  obscured 
by  her  sails  and  for  the  failure  to  keep  a  proper  lookout. 

—The  Iberia,  123  Fed.  865 59  C.  C.  A.  306 

i   3.    Vessels  in  tow. 

Evidence  considered,  and  held  to  sustain  a  finding  of  the  trial  court 
that  a  tug  which  was  passing  up  the  Delaware  river  in  the  evening, 
with  three  tows  abreast,  was  solely  in  fault  for  a  collision  with  a  steam- 
ship passing  down,  on  the  ground  that  after  an  exchange  of  proper 
signals  for  passing  to  the  starboard  she  suddenly  changed  her  signal 
and  course,  and  attempted  to  pass  on  the  starboard  side  of  the  steam- 
ship, when  the  vessels  were  so  near  together  that  the  latter  could  not 
avoid  the  collision,  although  she  did  all  that  was  possible  to  that  end 
by  at  once  giving  alarm  signals  and  reversing. 

—The  Valley  Forge,  124  Fed.  192 ;  The  Eagle  Hill,  Id. ;   The  Gilber- 
ton,  Id. ;  The  Keystone,  Id 59  C.  C.  A.  608 

Evidence  considered,  and  held  to  support  the  finding  of  the  trial  court 
that  the  sinking  of  a  tug  in  collision  with  a  large  steamship,  from  which 
she  had  just  taken  a  line  to  assist  her  in  docking,  was  not  due  to  fault 
of  the  steamship  in  making  fast  the  line  prematurely  and  without  orders 
from  the  tug  while  it  was  being  paid  out,  but  to  the  negligent  navigation 
of  the  tug  in  getting  under  the  bow  of  the  steamship,  and  in  failing  to 
keep  out  of  the  way,  although  the  ship  was  moving  with  only  sufficient 
6peed  to  give  her  steerageway. 

—The  Minnehaha,  124  Fed.  210 59  C.  a  A.  674 

$   4.    Narrow  channels,  harbors,  rivers,  and  canals. 

The  Elphicke,  a  large  lake  steamer,  heavily  laden,  when  passing  down 
the  St.  Clair  river  exchanged  signals  to  pass  port  to  port  with  the  Poe, 
then  about  a  mile  below,  coming  up  with  tows.  Shortly  after,  the 
Elphicke  passed  a  bend  in  the  river,  which  required  a  change  to  starboard 
of  about  six  points,  but  she  failed  to  port  her  helm  soon  enough  or  suffi- 
ciently, and  her  momentum  and  the  current  carried  her  too  far  to  the 
eastward,  and  into  the  course  of  the  Poe,  and  a  collision  resulted.  The 
Poe,  although  initiating  the  signal,  did  not  change  her  course,  as  re- 
quired by  rule  17  of  the  rules  for  navigating  the  Great  Lakes,  but  kept 
her  course  until  the  collision,  even  after  she  saw  that  the  Elphicke  was 
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out  of  her  proper  position,  although  she  had  time  and  ample  room  to 
have  gone  to  starboard  sufficiently  to  have  prevented  the  collision.  Held, 
that  both  vessels  were  in  fault. 

—The  Mary  C.  Elphicke  v.  Pittsburgh  S.  S.  Co.,  123  Fed.  405 

59  C.  C.  A.  286 
$  5.    Special  circumstances  and  errors  in  extremis. 

While  it  is  the  rule  that  on  the  exchange  of  signals  for  a  pilot  between 
a  steamship  and  a  pilot  boat  it  is  the  duty  of  both  vessels  to  co-operate 
in  maneuvers  required  for  the  transfer  of  the  pilot  without  unnecessary 
risk,  and  of  the  steamer  to  stop  her  headway  in  due  season  and  to  the  ex- 
tent necessary  to  such  safe  transfer,  a  pilot  boat  is  not  justified  in  assuming 
in  the  night  that  the  steamer  has  fully  stopped  at  any  particular  point, 
and  where  acting  on  such  assumption  in  turning  she  unnecessarily  takes 
a  course  across  the  bows  of  the  steamer  and  strikes  her,  she  is  in  fault 
for  the  collision;  and  the  steamer  is  not  in  fault  because,  having  stopped 
her  engines  in  due  time,  she  was  still  under  a  slight  headway  at  the 
time  of  collision. 

—The  Ansgar,  123  Fed.  473 59  C.  C.  A.  277 

Under  article  27  of  the  international  navigation  rules  (Act  Dec.  31, 
1896,  29  Stat.  889  [U.  S.  Comp.  St.  1901,  p.  2871]),  which  provides  that 
in  obeying  and  construing  the  rules  "due  regard  shall  be  had  to  all  dan- 
gers of  navigation  and  collision  and  to  any  special  circumstances  which 
may  render  a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger,"  a  privileged  vessel  cannot  be  charged  with  fault  for 
changing  her  course  where  an  immediate  collision  appears  inevitable  if 
her  course  is  maintained,  and  the  danger  is  due  solely  to  the  fault  of  the 
other  vessel. 

— The  Queen  Elizabeth,  122  Fed.  406 ;  Fulton  v.  Holmes,  Id 

59  C.  C.  A.  345 

Where  the  master  of  a  vessel,  who  is  a  navigator  of  experience  and 
good  judgment,  is  confronted  with  a  sudden  peril,  caused  by  the  action 
of  another  vessel,  so  that  he  is  justified  in  believing  that  collision  is  in- 
evitable, and  he  exercises  his  best  judgment  in  the  emergency,  his  action, 
even  though  unwise,  cannot  be  imputed  to  his  vessel  as  a  fault 

—The  Queen  Elizabeth,  122  Fed.  406 ;  Fulton  v.  Holmes,  Id 

59  C.  C.  A.  345 

A  ship  held  not  chargeable  with  contributory  fault  for  a  collision  with 
a  crossing  schooner  in  the  night  because  of  her  change  of  course,  although 
she  was  the  privileged  vessel,  where  such  change  was  not  made  until 
immediately  before  the  collision,  when  the  vessels  were  within  a  few 
hundred  feet  of  each  other,  and  when  it  became  apparent  that  the 
schooner  was  attempting  to  cross  ahead,  in  violation  of  the  rules. 

—The  Queen  Elizabeth,  122  Fed.  406 ;  Fulton  y.  Holmes,  Id 

59  C.  O.  A.  345 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Carriers" ;  "Shipping." 

f    1.    Means  and  methods  of  regulation. 

Under  the  rule  that  the  police  power  of  a  state  cannot  obstruct  inter- 
state commerce  beyond  the  necessity  for  its  exercise,  state  officers  can- 
not accomplish,  under  the  protection  of  a  valid  law,  results  which  the 
state  is  forbidden  to  accomplish  by  legislation;  and  it  is  open  to  the 
courts  to  determine  whether  their  action  is  within  the  lawful  and  con- 
stitutional powers  conferred  upon  them  by  the  statute,  or  whether  it 
exceeds  such  powers,  and  amounts  to  an  unconstitutional  obstruction 
of  interstate  commerce. 

—Smith  v.  Lowe,  121  Fed.  753 59  C.  C.  A.  185 

The  Idaho  sheep  quarantine  act  of  March  13,  1899,  Sess.  Laws,  p. 
452,  provides  that  whenever  the  governor  has  reasons  to  believe  that 
scab  or  any  other  infectious  disease  of  sheep  has  become  epidemic  in 


Digitized  by  VjOOQ  IC 


702  59  C.  C.  A.  REPORTS. 

certain  localities  outside  the  state  be  must,  by  proclamation,  designate 
such  localities,  and  prohibit  the  Importation  from  them  of  any  sheep 
into  the  state,  except  under  such  restrictions  as.  after  consultation  with 
the  sheep  inspector,  he  may  deem  proper.  Held,  that  a  bill  by  sheep 
owners,  alleging  that  defendants,  acting  under  a  proclamation  issued 
by  the  governor  under  such  act  prohibiting  the  importation  of  any  sheep 
from  an  adjoining  county  in  another  state  for  the  period  of  40  days, 
prevented  complainants  from  driving  their  sheep  across  the  line  into 
Idaho  for  pasturage  on  their  own  and  the  public  lands  within  the  state 
as  they  were  accustomed  to  do  each  spring,  and  for  shipment  to  market, 
stated  a  cause  of  action  for  equitable  relief  by  injunction,  where  it  also 
alleged  that  such  sheep  were  free  from  disease,  and  had  been  so  found 
by  the  United  States  inspectors;  that  there  was  no  infectious  disease 
epidemic  on  the  range  where  they  were  or  had  been;  and  that  the 
reasons  stated  In  the  proclamation  for  such  prohibition  were  false  and 
groundless,  and  were  based  on  statements  made  by  defendants  and 
others  for  the  purpose  of  excluding  sheep  of  other  owners,  and  securing 
a  monopoly  of  the  grazing  on  the  public  lands  within  the  state;  and 
where  it  also  showed  that  the  exclusion  would  work  Irreparable  injury 
to  complainants. 

—Smith  v.  Lowe,  121  Fed.  753 59  C.  C.  A.  185 

A  municipal  ordinance  requiring  manufacturers  of  liquors  maintain- 
ing a  place  for  their  sale  within  the  municipality  distinct  from  their  manu- 
factory to  pay  a  tax  is  not  invalid  as  in  violation  of  the  interstate  com- 
merce clause  of  the  Constitution,  as  against  a  manufacturer  of  another 
state,  who  maintains  a  depot  within  the  city,  from  which  sales  are  made 
in  the  original  packages,  in  view  of  the  Wilson  Act  (Act  Aug.  8,  1890, 
c.  428,  26  Stat.  313  [U.  S.  Comp.  St.  1901,  p.  31771),  where  it  is  in  its 
terms  such  as  to  bring  it  within  the  police  power  of  the  state  to  regulate 
the  business;  and  the  fact  that  a  license  fee  of  $500  per  year  is  required 
is  not  sufficient  in  itself  to  show  that  its  purpose  is  to  raise  revenue, 
and  not  to  regulate. 

— Duluth  Brewing  &  Malting  Co.  v.  City  of  Superior,  123  Fed.  353 

59  C.  a  A.  481 

COMMON  CARRIERS. 

See  "Carriers.** 

COMMON  COUNTS. 

See  "Assumpsit,  Action  of." 

COMPENSATION. 

For  services,  see  "Master  and  Servant,"  $  1. 
Of  attorney,  see  "Attorney  and  Client,"  $  1. 

COMPETENCY. 

Of  Juror,  see  "Jury,"  $  1. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent  Domain." 

CONDITIONS. 

Precedent  to  cancellation  of  instrument  see  "Cancellation  of  Instruments,"  $  1. 
Precedent  to  cancellation  of  insurance  policy,  see  "Insurance,"  $  3. 
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CONFLICT  OF  LAWS. 

As  to  contracts  of  building  and  loan  associations,  see  "Building  and  Loan  As- 
sociations." 
As  to  insurance,  see  "Insurance,"  §  1. 
Conflicting  jurisdiction  of  courts,  see  "Courts,"  $  3. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspirators,  see  "Criminal  Law,"  I  L 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 
See  "Commerce,"  $  1 ;  "Corporations,"  $  1 ;  "Eminent  Domain,"  §  1. 

$    1.    Equal  protection  of  laws. 

A  municipal  ordinance  requiring  manufacturers  of  liquors  maintaining 
a  place  for  their  sale  within  the  municipality  distinct  from  their  manu- 
factory to  pay  a  license  tax  is  not  discriminative,  within  the  fourteenth 
constitutional  amendment,  because  it  exempts  manufacturers  selling  at 
the  manufactory  in  quantities,  in  the  usual  course  of  trade. 

— Duluth  Brewing  &  Malting  Co.  v.  City  of  Superior,  123  Fed.  353 

59  C.  C.  A.  481 

CONTEMPT. 

Proper  mode  of  review  of  order  to  show  cause  for  contempt,  see  "Appeal  and 

Error,"  §  1. 
Violation  of  injunction,  see  "Injunction,"  $  2. 

CONTRACTS. 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Offenses  against  laws  relating  to  importation  of  contract  labor,  see  "Aliens," 

SI. 
State  laws  as  rules  of  decision  in  federal  courts  as  to  construction  of  contract, 

see  "Courts,"  $  2. 

Contracts  of  particular  classes  of  parties. 

See  "Building  and  Loan  Associations" ;   "Carriers,"  §  1 ;   "Corporations,"  $  1 ; 
"Warehousemen." 

Contracts  relating  to  particular  subjects* 
See  "Patents,"  §  2. 
Mining  property,  see  "Mines  and  Minerals,"  §  1. 

Particular  classes  of  express  contracts. 
See  "Insurance" ;  "Sales." 
Affreightment,  see  "Shipping,"  $  2. 
Charter  parties,  see  "Shipping,"  §  1. 
Employment,  see  "Master  and  Servant" 
Leases,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Particular  classes  of  implied  contractu 
See  "Assumpsit,  Action  of." 
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g    1.    Requisites  and  validity. 

Defendants,  after  negotiations  for  the  sale  to  complainants  of  the  tim- 
ber on  a  tract  of  land,  but  which  had  not  resulted  in  any  contract  bind- 
ing on  them,  executed  a  contract  of  sale  of  the  timber,  which  they  for- 
warded to  a  bank,  with  instructions  to  deliver  the  same  on  payment  of 
a  specified  sum  by  complainants  within  a  certain  number  of  days,  and 
to  return  the  contract  if  payment  was  not  made  within  such  time. 
The  time  having  expired,  the  contract  was  returned  by  the  bank.  There- 
after complainants  deposited  the  money  and  demanded  a  conveyance  of 
the  timber,  which  was  refused.  Held,  that  the  deposit  of  the  contract  by 
defendants  was  an  offer,  only,  to  which  they  had  the  right  to  attach  any 
conditions,  and  that,  not  having  been  accepted  by  the  payment  of  the 
money  within  the  time  limited,  no  contract  was  created  which  a  court  of 
equity  could  specifically  enforce. 

—Rickard  v.  Taylor,  122  Fed.  931 69  C.  C.  A.  455 

An  offer  of  a  modification  or  condition  in  answer  to  a  proposal  for  a 
contract  is  a  rejection  of  the  original  proposition,  and  an  acceptance  by 
the  first  proponent  of  the  counter  offer  of  his  respondent  concludes  the 
agreement,  and  makes  the  modification  or  condition  a  part  of  it 

—Sloan  v.  Wolf  Co.,  124  Fed.  19G 59  C.  C.  A.  612 

§   2.    Rescission  and  abandonment. 

The  complainant  must  establish  the  essential  facts  of  his  cause  of 
action  for  rescission  of  a  contract  with  clearness  and  certainty. 

—Files  v.  Brown,  124  Fed.  133 59  a  a  A.  403 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  §  2. 

Of  person  injured  by  operation  of  railroad,  see  "Railroads,"  §  2. 

CONVEYANCES. 

See  "Assignments,"  $  1 ;  "Mortgages." 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances.* 

Of  mining  property,  see  "Mines  and  Minerals,"  $  1. 

COPYRIGHTS. 

$    1.    Infringement. 

Where  the  author  of  a  law  book  collects  all  the  citations  available 
on  his  subject  including  those  found  in  a  previous  copyrighted  work  on 
the  same  subject,  and  after  examining  the  reports  of  the  cases  cited, 
cites  such  authorities  as  he  considers  applicable  in  support  of  his  own 
text — such  text  being  original  and  in  no  part  copied  from  the  earlier 
work — such  use  of  the  earlier  work  is  a  fair  use  and  does  not  infringe 
its  copyright 

— Edward  Thompson  Co.  v.  American  Law  Book  Co.,  122  Fed.  022 

59  C.  C.  A.  148 
The  complainant,  the  publisher  of  a  law  encyclopaedia,  which  furnished 
the  authors  of  its  articles  with  paragraphs  cut  from  copyrighted  digests 
of  other  publishers,  its  authors  using  such  paragraphs  in  the  compila- 
tion of  their  articles,  in  some  instances  copying  the  language  of  such 
paragraphs  without  the  consent  of  the  owners  of  the  copyrights,  has  no 
standing  in  a  court  of  equity  to  charge  another  with  infringement  of 
its  own  copyright 

— Edward  Thompson  Co.  v.  American  Law  Book  Co.,  122  Fed.  922 

59  C.  &  A.  148 


Digitized  by  VjOOQ  IC 


INDEX.  705 

CORPORATIONS. 

Particular  classes  of  corporations. 
See  "Building  and  Loan  Associations" ;  "Municipal  Corporations." 
Telegraph  and  telephone  companies,  see  •'Telegraphs  and  Telephones,**  $  1. 
Water  companies,  see  "Waters  and  Water  Courses,"  $  1. 

$   1.    Corporate  powers  and  liabilities. 

A  mortgage  by  a  corporation  to  secure  bonds  was  duly  signed  and 
sealed,  and  was  then  taken  by  the  attorney  for  the  corporation  to  the 
trustee  named  therein,  which  executed  its  acceptance  in  the  presence 
of  two  witnesses,  after  which  it  was  redelivered  to  the  attorney  to  be  re- 
corded, and  was  so  recorded,  but  was  subsequently  lost,  not  having  been 
returned  to  the  trustee.  Held,  that  there  was  a  sufficient  delivery*  under 
the  law  of  South  Carolina,  to  render  the  mortgage  valid. 

-—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  569; 
In  re  Goldville  Mfg.  Co.,  Id 50  C.  C.  A.  73 

Const  S.  C.  art.  9,  $  10,  which  prohibits  the  Issuance  of  stock  or  bonds 
by  a  corporation  "save  for  labor  done  or  money  or  property  actually  re- 
ceived or  subscribed,"  does  not  render  invalid  bonds  of  a  corporation 
pledged  by  it  as  security  for  money  borrowed  and  used  In  the  purchase 
of  machinery  necessary  in  its  business;  although  the  face  value  of  the 
bonds  may  be  greater  than  the  sums  borrowed. 

—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  569 ; 
In  re  Goldville  Mfg.  Co.,  Id 59  C.  C.  A.  73 

General  creditors  of  a  corporation  cannot  impeach  the  validity  of  bonds 
issued  by  it  on  account  of  Informalities  in  the  meeting  of  the  stockhold- 
ers which  authorized  their  issuance,  where  all  stockholders  were  present 
and  voted  in  favor  of  the  action  taken. 

—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  569 ; 
In  re  Goldville  Mfg.  Co.,  Id 59  C.  C.  A.  73 

Bonds  executed  by  a  corporation  for  the  declared  purpose  of  selling 
the  same  to  provide  means  to  carry  out  the  objects  for  which  the  corpo- 
ration was  organized  are  not  Invalid  because  instead  of  being  sold  they 
were  pledged  to  secure  loans  the  proceeds  of  which  were  used  in  good 
faith  for  corporate  purposes,  or  as  security  for  purchases  made  for  rue 
same  purposes. 

—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  569 ; 
In  re  Goldville  Mfg.  Co.,  Id 59  C.  C.  A.  73 

The  secretary  of  an  Illinois  corporation,  having  express  authority  to 
act  for  it  In  the  management  of  its  business  and  to  appoint  other  agents 
with  like  powers,  sold  to  defendant  certain  real  estate  and  personal 
property  owned  by  the  corporation  in  Alaska,  executing  conveyances 
therefor  in  the  name  of  the  corporation.  He  received  the  consideration, 
which  was  applied  to  the  uses  of  the  corporation.  He  then  left  Alaska, 
delegating  his  powers  by  a  power  of  attorney  to  the  vice  president,  who, 
within  a  few  days,  commenced  a  suit  in  equity  in  the  name  of  the  cor- 
poration to  recover  the  real  estate  and  the  value  of  the  personal  prop- 
erty, alleging  want  of  authority  in  the  secretary  to  make  the  sale.  An 
amended  bill,  filed  a  year  later,  alleged  full  knowledge  of  the  transac- 
tion on  the  part  of  the  corporation,  but  it  was  not  shown  thereby,  nor 
on  the  subsequent  trial,  that  the  directors  had  ever  taken  any  action  In 
disaffirmance  of  the  sale,  or  authorized  the  return  of  the  purchase 
money.  On  the  contrary,  it  appeared  affirmatively  that  they  had  neither 
authorized  nor  ratified  the  action  of  the  vice  president  in  commencing 
the  suit.  Held,  that  he  had  no  authority  to  disaffirm  the  action  of  the 
secretary  on  behalf  of  the  corporation,  and  that  the  directors,  by  failing 
to  take  any  action,  must  be  presumed  to  have  acquiesced  in  the  sale, 
and  a  ratification  would  be  Inferred. 

—Alaska  &  Chicago  Commercial  Co.  v.  Solner,  123  Fed.  855 

59  C.  C.  A,  662 

59C.C.A.-45 
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f   2.    Insolvency  and  receivers. 

Where  a  bank  to  which  an  insolvent  corporation  was  indebted  was 
not  a  party  to  an  action  by  a  stockholder  for  the  administration  of  the 
corporation's  assets,  it  was  error  for  the  court  to  direct  the  bank  to  pay 
over  to  the  receiver  of  the  corporation  the  amount  of  the  corporation's 
deposits  with  the  bank  pending  a  determination  of  the  bank's  rights  to 
set  Off  such  deposit  against  the  corporation's  debt 

— Wheaton  v.  Daily  Telegraph  Co.,  124  Fed.  61 59  C.  C  A.  427 

Where,  at  the  time  of  the  appointment  of  a  receiver  for  a  corporation, 
it  was  indebted  to  a  bank  in  a  sum  largely  exceeding  the  amount  of  the 
corporation's  deposit,  the  bank  was  entitled  to  set  off  such  deposit  against 
the  corporation's  indebtedness  to  it 

—Wheaton  v.  Daily  Telegraph  Co.,  124  Fed.  61 69  C.  C.  A.  427 

§   3.    Dissolution  and  forfeiture  of  franchise. 

Ky.  St.  1894,  §  1987,  relating  to  the  chartering  of  corporations  by  the 
Legislature,  and  which  provides  that,  "whilst  privileges  and  franchisee 
so  granted  may  be  changed  or  repealed,  no  amendment  shall  impair 
other  rights  previously  vested,"  is  broad  and  general  in  its  language,  and 
.  preserves  against  impairment  the  vested  rights  of  all  persons,  whether 
of  the  corporation  and  its  members  or  of  other  persons  against  it;  and  a 
corporation  whose  charter  has  been  repealed  still  exists  for  the  purpose 
of  being  sued  on  obligations  previously  Incurred,  or  of  being  brought  into 
court  by  notice  in  proceedings  previously  instituted. 

—Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of  Frank- 
fort, 124  Fed.  18 59  C.  C.  A.53S 

COSTS. 

Finality  for  purpose  of  review  of  decrees  relating  to  costs,  see  "Appeal  and 

Error/*  §  3. 
In  action  for  infringement  of  patent,  see  "Patents,"  §  3. 

$    1.    Amount,  rate,  and  items. 

The  provision  of  Rev.  St.  $  824  [U.  S.  Comp.  St.  1901,  p,  632],  allowing 
an  attorney's  or  solicitor's  fee  of  $2.50  to  be  taxed  for  each  deposition 
taken  and  admitted  in  evidence,  refers  to  depositions  taken  out  of  court 
to  be  used  on  the  hearing  of  the  cause,  and  has  no  application  to  evidence 
taken  either  in  court  or  before  a  master  on  a  reference. 

— Kissinger- Json  Co.  v.  Bradford  Belting  Co.t  123  Fed.  91 

59  a  a  A.  221 

COUNTERFEITING. 

See  "Forgery.* 

COURTS. 

Province  of  court  and  Jury,  see  "Trial,"  §  3. 

Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 

$    1.    Nature,  extent,  and  exercise  of  jurisdiction  in  general. 

Any  court  having  in  its  possession  a  fund  about  which  there  is  a  con- 
troversy has  inherent  jurisdiction  and  power  to  determine  such  contro- 
versy, to  the  exclusion  of  every  other  court. 

—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  C.  A.  248 

§   2.    United  States  courts. 

A  judgment  of  the  Supreme  Court  of  a  state  in  an  action  by  an  ad- 
ministrator de  bonis  non  to  recover  a  lot,  determining  that,  under  the 
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statutes  of  the  state,  such  lot  never  came  within  the  control  or  disposi- 
tion of  such  administrator,  but  was  fully  administered  upon  by  his 
predecessor,  is  conclusive  against  the  right  of  his  assignee  to  subject  such 
lot  to  a  lien  in  a  subsequent  action  in  a  federal  court. 

—White  v.  Warburton,  122  Fed.  911 59  0.  C.  A.  137 

A  state  statute  requiring  corroboration  of  the  testimony  of  an  accom- 
plice in  a  criminal  case  is  not  applicable  to  a  prosecution  in  a  federal 
court,  which,  in  the  absence  of  a  statute  of  the  United  States  on  the 
Bubject,  is  governed  by  the  common-law  rule. 

— Hanley  v.  United  States,  123  Fed.  849 59  C.  C.  A.  153 

Section  10,  Act  March  3,  1891,  c.  517,  26  Stat.  829  [U.  S.  Comp.  St. 
1901,  p.  552],  creating  the  Circuit  Courts  of  Appeals,  provides  that  "when- 
ever *  *  *  a  case  coming  from  a  District  or  Circuit  Court  shall  be 
reviewed  and  determined  in  the  Circuit  Court  of  Appeals,  in  a  case  in 
which  the  decision  in  the  Circuit  Court  of  Appeals  is  final,  such  cause 
shall  be  remanded  to  the  said  District  or  Circuit  Court  for  further  pro- 
ceedings to  be  there  taken  in  pursuance  of  such  determination."  Section 
11  (26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552])  provides  that  "all  provi- 
sions of  law  now  in  force  regulating  the  methods  and  system  of  review 
through  appeals  or  writs  of  error  shall  regulate  the  methods  and  system 
of  appeals  and  writs  of  error  provided  for  in  this  act  in  respect  of  the 
Circuit  Court  of  Appeals";  and  by  Act  1879,  c.  176,  20  Stat.  354,  which 
gave  Circuit  Courts  jurisdiction  of  writs  of  error  in  criminal  cases  tried 
in  the  District  Court,  such  court  was  given  power  on  reversal  to  remand 
the  case  to  the  District  Court  for  further  proceedings.  Eelds  that  such 
statutes  confer  on  a  Circuit  Court  of  Appeals  ample  power,  on  reversal 
of  the  judgment  in  a  criminal  case  because  of  the  imposition  of  an  ex- 
cessive sentence,  to  correct  the  error  without  disturbing  the  conviction, 
by  remanding  the  case,  with  instructions  to  modify  the  judgment  by 
remitting  the  excess. 

—Hanley  v.  United  States,  123  Fed.  849 59  C.  0.  A.  153 

A  provision  in  a  note  that  "this  note  and  the  coupons  hereto  attached 
*  *  *  are  to  be  construed  by  the  laws  of  the  state  of  Kansas" 
means  the  statutes  of  the  state  with  reference  to  negotiable  instruments, 
and  the  rights  and  liabilities  of  the  parties  thereto,  and  does  not  com- 
prehend the  decisions  of  local  courts  construing  like  contracts  that  had 
been  or  might  thereafter  be  announced;  nor  can  it  be  extended  so  as 
to  make  the  decisions  of  the  local  courts  the  governing  law  with  respect 
to  the  construction  of  the  provisions  of  a  mortgage  given  to  secure  such 
note. 

— Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  221;  Rhodes  v.  Same, 
Id. 59  C.  C.  A.  225 

The  proper  interpretation  of  a  private  contract  presents  a  question  of 
general  law,  concerning  which  the  federal  courts  are  entitled  to  express 
an  independent  judgment,  unless  the  contract  is  one  relating  to  the  sale 
or  conveyance  of  real  or  personal  property,  and  it  contains  words  or 
phrases  that,  in  virtue  of  local  decisions,  have  acquired  a  definite  mean- 
ing, and  have  thus  become  rules  of  property  within  the  state. 

—Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  221;  Rhodes  v.  Same, 
Id 59  C.  C.  A.  225 

In  determining  the  validity  of  chattel  mortgages,  a  court  of  bankruptcy 
is  governed  by  the  Settled  law  of  the  state  in  which  they  were  given. 
—In  re  Antigo  Screen  Door  Co.,  123  Fed.  249 59  C.  C.  A.  248 

The  requirement  of  rule  29  of  the  Rules  of  the  Circuit  Court  of  Ap- 
peals, that  a  petition  for  rehearing  shall  be  filed  within  one  calendar 
month  after  judgment  is  entered,  and  at  the  same  term,  unless  by  leave 
granted  during  the  term  or  in  case  the  entry  is  less  than  a  month  before 
adjournment,  is  for  the  protection  of  the  court,  and  may  be  waived  by 
the  court  when  justice  requires. 

— Burget  v.  Robinson,  123  Fed.  262 59  C.  O.  A.  260 
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The  effect  of  an  order  of  a  Circuit  Court  of  Appeals  staying  a  mandate 
after  judgment  indefinitely  is  to  retain  jurisdiction  of  the  cause  in  that 
court,  and  the  power  to  grant  a  rehearing,  even  after  the  term,  so  long 
as  the  mandate  has  not  issued. 

— Burget  v.  Robinson,  123  Fed.  262 50  C.  C.  A.  260 

Where  an  application  to  the  Supreme  Court  for  a  writ  of  certiorari  to 
a  Circuit  Court  of  Appeals,  presenting  the  identical  issues  which  were 
determined  by  that  court,  has  been  summarily  denied,  unless  In  ex- 
ceptional cases,  it  must  be  assumed  that  the  Supreme  Court  has  impliedly 
passed  on  such  issues,  and  the  Circuit  Court  of  Appeals  is  precluded  from 
proceeding  anew  on  the  same  subject-matter  by  entertaining  a  petition 
for  a  rehearing. 

—Burget  v.  Robinson,  123  Fed.  262 59  C.  a  A.  260 

In  the  absence  of  a  governing  statute  of  the  state,  where  an  Injury 
was  received,  a  federal  court  will  apply  the  general  rule  of  such  courts 
in  determining  who  are  fellow  servants,  regardless  of  where  the  contract 
of  employment  was  made. 

—Pennsylvania  Co.  v.  Flshaek,  123  Fed.  465 59  O.  O.  A.  269 

That  the  claimant,  in  an  action  to  recover  property  seized  for  failure 
to  declare  the  same  for  duty,  moved  the  court  to  direct  a  verdict  in  her 
favor,  did  not  constitute  a  waiver  of  her  right  to  reserve  exceptions  to 
the  refusal  of  her  request  to  send  the  case  to  the  jury  after  the  denial  of 
her  motion  to  direct,  since  the  technical  rule  of  the  state  practice  in  that 
regard  will  not  be  followed  in  the  circuit  court. 

—One  Pearl  Chain  v.  United  States,  123  Fed.  371 59  C.  O.  A.  499 

A  decree  of  the  Circuit  Court  of  the  United  States,  based  on  an  estoppel 
created  by  a  judgment  of  a  state  court  between  the  parties,  and  which 
has  been  affirmed  by  the  Supreme  Court,  will  not  be  reversed  on  a  bill 
of  review  because  the  judgment  creating  the  estoppel  Is  subsequently 
reversed  by  the  highest  court  of  the  state  on  appeal,  where,  when  ren- 
dered, it  was  in  accordance  with  the  law  of  the  state  as  declared  by  such 
court,  which  afterwards  overruled  its  former  decisions. 

—Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of 
Frankfort,  124  Fed.  18 59  C.  C.  A.  538 

Where,  after  an  application  for  leave  to  file  a  bill  of  review  had  been 
denied,  the  court  considered  and  denied  on  the  merits  a  second  applica- 
tion to  file  an  amended  bill  which  was  tendered,  such  action  was  In 
effect  an  opening  of  the  first  order,  and  an  appeal  from  the  later  order 
brings  up  the  entire  question  of  the  right  to  file  the  bill  on  the  merits. 
—Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of 

Frankfort,  124  Fed.  18 59  0.  a  A.  538 

An  order  of  the  Circuit  Court,  made  on  an  application  for  leave  to  file 
a  bill  of  review  for  the  purpose  of  setting  aside  a  decree  in  favor  of  a 
bank,  which  quashed  the  service  of  notice  of  the  application  on  the 
ground  that  the  bank  had  become  defunct  as  a  corporation,  but  which 
also  denied  leave  to  file  the  bill  on  the  merits,  although  for  the  same 
reason,  did  not  relate  wholly  to  matters  of  jurisdiction,  and  an  appeal 
therefrom  lies  to  the  Circuit  Court  of  Appeals. 

—Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of 
Frankfort,  124  Fed.  18 59  C.  O.  A.  538 

The  filing  of  an  assignment  of  errors  before  the.  allowance  of  an  appeal 
is  indispensable  under  the  11th  rule  of  the  Circuit  Courts  of  Appeals  (91 
Fed.  vi,  32  C.  C.  A.  lxxxvifl),  and  the  appeal  will  be  dismissed  If  the  as- 
signment Is  not  filed  before  its  allowance. 

—Webber  v.  Mihills,  124  Fed.  64 59  0.  O.  A.  578 

A  final  decision  completely  determines  the  rights  of  the  parties  affected 
by  it.  An  order,  judgment,  or  decree  which  does  not  substantially  and 
completely  determine  the  rights  of  the  parties  affected  by  it  in  the  suit, 
so  that,  if  it  should  be  affirmed,  the  court  below  would  have  nothing  to 
do  but  to  execute  the  order,  judgment,  or  decree  it  had  already  rendered, 
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is  not  a  final  decision,  and  cannot  be  reviewed  in  the  Circuit  Court  of 
Appeals. 

—Morgan  v.  Thompson,  124  Fed.  203 59  C.  C.  A.  672 

A  judgment  of  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory which  reverses  the  judgment  of  an  inferior  court,  and  remands 
the  case  for  further  proceedings,  in  which  the  trial  court  may  determine 
the  rights  of  the  parties,  is  not  a  final  decision,  and  is  not  reviewable 
In  the  United  States  Circuit  Court  of  Appeals. 

—Morgan  v.  Thompson,  124  Fed.  203 59  C.  C.  A.  672 

The  appellate  jurisdiction  of  the  United  States  Circuit  Courts  of  Ap- 
peals is  limited  to  the  review  by  writs  of  error  or  appeals  of  final  deci- 
sions of  the  courts  below.  U.  S.  Comp.  St.  1901,  p.  549,  §  6,  Act  March 
3,  1891,  c.  517,  |  6,  26  Stat  828;  Act  March  1,  1895,  c.  145,  §  11,  28  Stat. 
698. 

—Morgan  v.  Thompson,  124  Fed.  203 59  C.  C.  A.  672 

$  3.    Concurrent  and  conflicting  jurisdiction,  and  comity. 

An  order  made  by  a  District  Court  of  the  United  States  in  proceedings 
for  the  condemnation  of  right  of  way  for  a  government  canal  across  a 
highway,  which  requires  the  government  to  construct  a  bridge  on  the 
highway  over  the  canal  of  a  certain  character,  as  shown  by  plans  and 
specifications  in  evidence,  is  executory  until  the  bridge  has  been  con- 
structed, and  no  other  court,  state  or  federal,  has  jurisdiction  of  a  suit 
to  enjoin  its  alleged  violation,  but  application  for  its  enforcement  must 
be  made  to  the  court  which  entered  it. 

—Woods  v.  Koot,  123  Fed.  402 59  C.  C.  A.  206 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances";  "Insolvency." 
Remedies  against  surety,  see  "Principal  and  Surety,"  §  2. 

CRIMINAL  LAW. 

Federal  courts  following  practice  of  state  courts  in  criminal  prosecutions,  see 

"Courts,"  §  2. 
Indictment,  information,  or  complaint,  see  "Indictment  and  Information." 
Jurisdiction  of  circuit  court  of  appeals  in  criminal  prosecutions,  see  "Courts," 

§2. 

Particular  offenses. 
See  "Forgery." 

Offenses  against  customs  laws,  see  "Customs  Duties,"  §  4. 
Offenses  agninst  immigration  laws,  see  "Aliens,". §  1. 
Offenses  against  postal  laws,  see  "Post  Office,"  $  1. 

f    1*    Evidence. 

A  statement  tending  to  show  a  conspiracy  to  commit  a  crime  between 
the  person  making  it  and  the  persons  to  whom  it  was  made  is  not  ad- 
missible against  a  third  person  who  was  not  present,  and  to  whom  it 
is  not  shown  to  have  been  communicated,  on  his  trial  for  the  crime, 
unless  his  connection  with  the  conspiracy  is  affirmatively  shown. 

— Dolan  v.  United  States,  123  Fed.  52 59  C.  O.  A.  176 

$   2.    Trial. 

A  defendant  in  a  criminal  prosecution  in  a  federal  court  cannot  com- 
plain because  the  testimony  of  an  accomplice  was  submitted  to  the  jury, 
under  instructions  that  it  should  be  received  with  caution,  and  carefully 
scrutinized,  and  which,  in  effect,  authorized  the  jury  to  give  it  full  credit 
only  in  case  they  found  it  corroborated  as  to  material  facts. 

— Hanley  v.  United  States,  123  Fed.  849 59  C.  O.  A.  153 
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It  Is  error  for  the  court  In  instructing  the  jury  to  assume  the  existence 
of  a  fact  which  it  is  the  province  of  the  jury  to  determine  from  the  evi- 
dence or  of  one  in  support  of  which  there  was  no  evidence. 

— Dolan  v.  United  States,  123  Fed.  52 59  C.  O.  A.  176 

CROPS. 

See  "Agriculture.* 

CUSTOMS  DUTIES. 

$    1*    Validity,  construction,  and  operation  of  custom*  laws  in  general. 

Where  the  classification  of  an  import  is  open  to  a  construction  which 
would  as  well  place  it  on  the  free  list,  the  course  most  favorable  to  the 
importer  must  be  adopted. 

— O.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  538 59  G.  O.  A.  342 

f   2.    Goods  subject  to  duty,  rate,  and  amount. 

Tariff  Act  July  24,  1897,  c.  11,  par.  67,  30  Stat  154  [U.  S.  Comp.  St 
1901,  p.  1631],  subjecting  to  a  certain  duty  "medicinal  preparations  con- 
taining alcohol,  or  in  the  preparation  of  which  alcohol  is  used,"  applies 
to  an  import  which  is  a  medicinal  preparation,  in  the  preparation  of 
which  alcohol  is  used,  though  alcohol  need  not  be,  and  sometimes  is  not 
used  in  the  preparation  of  the  article, 

—United  States  v.  Schering,  123  Fed.  65 59  C.  O.  A.  283 

The  burden  of  showing  that  an  import  is  dutiable  is  on  the  government 
— O.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  538 59  C.  C.  A.  342 

Tungsten  ore,  the  primary  extracted  product  of  which  is  used  as  a  mor- 
dant in  dyeing  cloth  and  for  various  other  commercial  purposes,  and  an- 
other to  make  high-grade  steel,  imparting  .thereto  extreme  hardness, 
density,  weight,  and  .durability,  is  free  from  duty,  under  section  614  of 
the  tariff  act  of  1897  (Act  Juiy  24,  1897,  c.  11,  30  Stat.  199  [U.  S.  Comp.  St. 
1901.  p.  1685]),  which  embraces  "minerals,  crude,"  and  not  dutiable  at  2o 
per  cent  ad  valorem,  under  section  183  (30  Stat  166  [U.  S.  Comp.  St  1901. 
p.  1645] ),  which  covers  "metallic  mineral  substances  in  a  crude  state." 

-O.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  538 59  C.  C.  A.  342 

Where  it  was  proved  that  lithofone,  composed  of  70  per  cent,  sulphate 
of  barytes  and  30  per  cent,  sulphide  of  zinc,  was  known  as  "lithofone," 
whether  dry  or  ground  in  oil,  and  by  commercial  designation  was  known 
as  "sulphide  of  zinc  white,"  it  was  classifiable  for  duty  as  such  under 
Tariff  Act  July  24,  1897,  par.  57,  c.  11,  30  Stat.  154  [TJ.  S.  Comp.  St  1901. 
p.  1630],  and  not  as  a  white  paint  or  pigment  containing  zinc,  but  not 
containing  lead. 

—Gabriel  &  Schall  v.  United  States,  123  Fed.  296 59  C.  C.  A.  352 

Halved  lemons  in  brine  are  "fruits  in  brine,"  within  paragraph  559 
in  the  free  list  of  the  tariff  act  of  1897,  Act  July  24,  1897,  c.  11,  Schedules 
G,  N,  30  Stat  172,  198  [U.  S.  Comp.  St.  1901.  pp.  1651,  1683],  and  not 
dutiable  as  lemon  peel  preserved,  under  paragiaph  267,  notwithstanding 
the  brine  renders  the  pulp  inedible,  and  the  only  value  is  in  the  peel. 
—Hills  Bros.  Co.  v.  United  States,  123  Fed.  477 59  C.  C.  A.  412 

Steel  in  strips,  varying  from  %  inch  to  6  inches  in  width,  and  from 
No.  10  wire  gauge  to  Xo.  36  in  thickness,  mostly  in  coils  exceeding  100 
feet  in  length,  produced  by  rolling  a  billet  or  bar  cold,  and  not  by  shear- 
ing from  commercial  sheet  steel  of  greater  width,  and  known  commer- 
cially as  "steel  strips,"  or  "cold-rolled  steel,"  is  dutiable  under  Tariff 
Act  Aug.  27,  1894,  c.  349,  $  1,  Schedule  C,  par.  122  (28  Stat.  516),  which 
provides  for  "steel  in  all  forms  and  shapes  not  specially  provided  for  in 
this  act,"  and  not  under  section  1,  Schedule  C,  par.  124  (28  Stat.  517),  as 
"sheet  steel  in  strips."  regardless  of  its  value. 

— Boker  v.  United  States,  124  Fed.  59 59  C.  C.  A.  425 
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$   3.    Entry  and  appraisal  of  goods,  bonds,  and  warehouses. 

In  the  absence  of  evidence  that  alcohol  was  not  used  in  the  prepara- 
tion of  the  import,  it  will  be  presumed,  in  support  of  the  collector's  as- 
sessment, that  it  was  so  used. 

-United  States  t.  Schering,  123  Fed.  66 59  0.  C.  A.  283 

Where,  on  appeal  from  a  classification  for  duty,  the  testimony  as  to 
commercial  designation  of  the  article  was  not  only  conflicting,  but  so 
closely  balanced  as  to  render  it  difficult  to  say  on  which  side  the  weight 
of  evidence  lay,  the  finding  of  the  board  of  appraisers  on  such  issue 
would  not  be  disturbed. 

—Gabriel  &  Schall  v.  United  States,  123  Fed.  296 59  0.  C.  A.  352 

Where  a  passenger  on  a  steamer  purchased  a  pearl  necklace  before 
her  departure  from  Paris,  and  by  reason  of  its  value  wore  the  same 
about  her  neck  when  she  made  her  declaration  for  duty,  instead  of 
having  the  same  among  her  baggage,  and  the  necklace  was  visible  on  her 
person,  it  was  subject  to  declaration  under  the  statutes  and  rules  regu- 
•  lating  passengers'  baggage,  and  not  under  the  regulations  providing  for 
the  importation  of  merchandise. 

—One  Pearl  Chain  v.  United  States,  123  Fed.  371 59  O.  C.  A.  499 

$   4.    Violations  of  customs  laws. 

When  custom  house  officers  boarded  a  steamship  on  which  claimant 
was  a  passenger,  a  blank  for  the  declaration  of  articles  liable  to  duty 
was  presented  to  her  for  execution.  She  declined  to  execute  it,  but 
appeared  before  the  officer  for  examination,  and  informed  him  that  she 
had  bought  wearing  apparel  abroad,  but  was  unable  to  state  the  amount. 
No  further  specific  questions  were  asked  her,  and  the  collector  filled  up 
the  blanks  with  the  words,  "wearing  apparel,  value  not  known,"  which 
she  signed.  In  the  blank,  under  the  head  of  "Wearing  Apparel,"  "jewel- 
ry" was  included,  and  plaintiff  testified  that  she  understood  that  wearing 
apparel  covered  her  jewelry.  At  the  time  of  landing,  and  before  examina- 
tion of  her  baggage,  she  wore  a  pearl  necklace,  purchased  abroad,  which 
was  visible  to  the  officers,  and  which  was  subsequently  seized  before 
claimant's  baggage  had  been  passed.  Held,  that  such  facts  were  insuffi- 
cient to  warrant  a  finding  as  a  matter  of  law  that  claimant  had  dope 
nothing  to  advise  the  government  of  her  possession  of  such  article  before 
landing  to  justify  a  forfeiture  thereof  under  Rev.  St.  $  3082  [U.  S.  Comp. 
St  1901,  p.  2014],  authorizing  forfeiture  of  articles  fraudulently  im- 
ported. 

—One  Pearl  Chain  v.  United  States,  123  Fed.  371 59  O.  C.  A.  499 

Rev.  St  §  3082  [U.  S.  Comp.  St  1901,  p.  2014],  declares  that  if  any 
person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United 
States  any  merchandise  contrary  to  law,  or  shall  receive,  conceal,  buy,  or 
sell  merchandise  knowing  the  same  to  have  been  imported,  etc.,  the 
merchandise  shall  be  forfeited  and  the  offender  fined.  Beltis  that  the 
words  "contrary  to  law"  related  to  legal  provisions  not  found  in  the  sec- 
tion itself,  and  hence  an  information  alleging  that  an  importation  was 
made  contrary  to  law,  without  declaring  the  same  for  duty,  but  failing 
to  allege  violation  of  any  other  regulation  than  those  prescribed  in  the 
statute,  limited  the  prosecution  to  proof  of  a  violation  of  such  provisions. 
—One  Pearl  Chain  v.  United  States,  123  Fed.  371 59  C.  C.  A.  499 

DAMAGES. 

For  infringement  of  patent,  see  "Patents,"  §  3. 

|    1.    Measure  of  damages. 

The  measure  of  damages  for  the  negligent  destruction  of  a  boat  is  its 
value,  and  the  owner  is  not  entitled,  in  addition,  to  recover  the  value  of 
Its  use  during  such  time  as  would  be  required  to  rebuild  it 

—Ft  Pitt  Gas  Co.  v.  Evansville  Contract  Co.,  123  Fed.  63 

59  C.  C.  A.  281 
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DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Fraudulent  Conveyances";  "Insolvency.* 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Executors  and  Administrators.*9 

DECEIT. 

As  element  of  unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  |  2. 

DECREE 

In  equity,  see  "Equity,"  (  4. 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instruments.** 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances.** 

Of  trust,  see  "Mortgages." 

DELIVERY. 
Of  goods  sold,  see  "Sales,"  1 2. 

DEPOSITIONS. 

Costs  of  taking,  see  "Costs,"  S  1. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  {  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators." 

|   1.    Nature  and  course  in  general. 

A  homestead  settler  has  no  devisable  or  descendible  Interest  in  the  land 
until  he  has  completed  the  term  of  residence  required  to  entitle  him  to 
make  final  proof,  and  In  case  of  his  death  before  that  time  the  patent 
to  his  widow,  who  completes  the  residence  and  makes  the  final  proof, 
conveys  the  land  to  her  absolutely,  and  no  interest  therein  passes  to  the 
children  of  her  deceased  husband. 

— McCune  v.  Esslg,  122  Fed.  588 09  C.  O.  A.  429 

DISCHARGE. 

From  liability  as  surety,  see  "Principal  and  Surety,"  (  1. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  in  bankruptcy  proceedings,  see  "Bankruptcy,"  f  & 


Digitized  by  VjOOQ  IC 


INDEX.  .713 


DISSOLUTION. 

Of  corporation,  see  "Corporations,"  {  8. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  4lBankruptcy,".  $  2. 

Of  estate  of  decedent,  see  "Descent  and  Distribution." 

Of  estate  of  insolvent,  see  "Insolvency,"  {  1. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
Excise  duties,  see  "Internal  Revenue." 

ELEVATORS. 

See  "Negligence,"  (  2. 

EMINENT  DOMAIN. 

{    1.    Nature,  extent,  and  delegation  of  power. 

Act  July  24,  1866,  14  Stat.  221,  c.  280,  which  authorizes  any  telegraph 
company  accepting  its  provisions  to  construct,  maintain,  and  operate 
lines  of  telegraph  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  as  construed  by  the  Supreme  Court,  does  not  confer  au- 
thority on  such  telegraph  companies  to  condemn  right  of  way  for  their 
lines  over  private  property. 

—Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  123  Fed.  33;  Penn- 
sylvania R.  Co.  v.  Western  Union  Tel.  Co.,  Id 59  C.  C.  A.  113 

The  right  of  eminent  domain  may  be  exercised  by  a  corporation  only 
when  granted  in  express  terms  or  by  necessary  implication,  and  property 
held  and  used  by  one  corporation  for  a  public  purpose  cannot  be  ap- 
propriated by  another  for  its  use  without  authority  clearly  expressed,  or 
which  may  be  implied  from  the  fact  that  the  use  claimed  is  absolutely 
necessary  to  the  accomplishment  of  the  purpose  for  which  the  claimant 
corporation  was  created. 

—Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  123  Fed.  33;  Penn- 
sylvania R.  Co.  v.  Western  Union  Tel.  Co.,  Id 59  C.  C.  A.  113 

Act  Pa.  March  24,  1849  (P.  L.  239,  §  5),  chartering  the  Atlantic  &  Ohio 
Telegraph  Company  and  authorizing  it  "to  erect  and  construct  works, 
edifices,  fixtures  and  structures  along  and  across  any  of  the  roads,  high- 
ways, streets  and  waters  within  the  state,"  but  which  contained  no  pro- 
vision for  payment  of  compensation  therefor,  was  a  grant  of  right  of 
way  over  such  roads,  etc.,  as  belonged  to  the  state,  and  did  not  confer 
authority  to  condemn  right  of  way  for  its  lines  over  the  right  of  way  of 
a  railroad,  which  is  not  a  "highway"  in  the  sense  in  which  the  word  is 
used  therein. 

—Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  123  Fed.  33;  Penn- 
sylvania R.  Co.  v.  Western  Union  Tel.  Co.,  Id. ..  .59  C.  O.  A.  113 

EMPLOYES. 

See  "Master  and  Servant* 

ENTRY. 

Of  imported  goods,  see  "Customs  Duties,"  $  3. 
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EQUITY. 

Joinder  of  causes  of  action,  see  "Action,"  §  1. 

Proper  mode  of  review  in  equitable  proceedings,  see  "Appeal  and  Error,"  I  1. 

Particular  subjects  of  equitable  jurisdiction  and  equitable  remedies. 
See  "Cancellation  of  Instrument 8";  "Fraudulent  Conveyances";  "Injunction"; 

"Receivers";  "Trusts." 
Administration  of  bankrupt  estate,  see  "Bankruptcy,"  §  2. 
Suits  for  infringement  of  patents,  see  "Patents,"  S  3. 

{    1.    Jurisdiction,  principles,  and  maxims* 

Equity  will  refuse  its  aid  to  a  complainant  who  has  himself  been 

guilty  of  the  same  inequitable  conduct  with  which  he  charges  respondent. 

—Edward  Thompson  Co.  v.  American  Law  Book  Co.,  122  Fed.  922. . . 

59  C.  C.  A.  14S 
§   2.    Evidence. 

Evidence  held  insufficient  to  establish  fraud  on  the  part  ot  defendant 
national  bank  in  the  organization  or  operation  of  a  corporation  which 
was  formed  by  complainant  and  certain  stockholders  and  officers  of  the 
bank  to  continue  the  business  of  two  insolvent  lumber  companies  of 
which  both  complainant  and  the  bank  were  creditors,  or  any  action  of 
the  bank  which  rendered  it  liable  in  equity  to  complainant  on  the  con- 
tracts of  such  corporation. 

—Edward  P.  Allis  Co.  v.  Standard  Nat.  Bank,  124  Fed.  55 

59  C.  C.  A.  575 

§    3.    Heaxins;,  submission  of  issues  to  jury,  and  rehearing. 

A  mere  opinion  expressed  by  a  circuit  judge  upon  a  question  of  fact 
in  an  equity  case  is  not  a  finding  of  facts. 

— Hendryx  v.  Perkins,  123  Fed.  208 59  C.  C.  A.  266 

§   4.    Decree  and  enforcement  thereof. 

Where  the  allegations  of  a  bill  and  the  proofs  are  wholly  at  variance, 
the  complainant  is  not  entitled  to  a  decree  in  conformity  with  either, 
since  relief  can  only  be  granted  on  the  case  made  by  the  bill. 

—Baldwin  v.  Liverpool  &  London  &  Globe  Ins.  Co.,  124  Fed.  206 

59  C.  C.  A.  660 
$   5.    Bill  of  review. 

On  an  application  to  the  Circuit  Court  of  Appeals  for  leave  to  file  a 
bill  of  review  to  review  a  decree  sustaining  the  validity  X)f  a  patent  en- 
tered upon  its  mandate,  on  the  ground  of  newly  discovered  evidence,  the 
question  of  due  diligence,  as  well  as  the  materiality  of  the  new  evidence, 
Is  one  for  consideration  by  that  court. 

— Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91 

59  C.  C.  A.  221 

The  discovery  by  a  defendant  of  other  United  States  patents  bearing 
on  the  question  of  anticipation  is  not  sufficient  basis  for  a  bill  of  review 
to  review  a  decree  sustaining  a  patent,  entered  after  an  appeal,  in  the 
absence  of  some  unusual  circumstance. 

—Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91 

59  C.  C.  A.  221 

Leave  given  by  the  Supreme  Court,  after  its  affirmance  of  a  decree  of 
the  Circuit  Court,  to  apply  to  the  latter  court  for  leave  to  file  a  bill  of 
review,  merely  lifts  the  bar  of  its  own  decree,  and  leaves  the  application 
to  be  determined  by  the  Circuit  Court  on  its  merits,  subject  to  the  right 
of  either  party  to  have  its  decision  reviewed  on  appeal  by  the  court 
having  jurisdiction. 

—Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of 
Frankfort,  124  Fed.  18 59  C.  C.  A.  538 
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Where  a  decree  has  been  entered  on  the  mandate  of  an  appellate  conrt 
which  left  no  question  to  be  determined  by  the  lower  court,  the  sufficiency 
of  the  reasons  alleged  in  support  of  a  proffered  bill  of  review  should  be 
determined  by  the  appellate  court,  although,  where  material  matters  are 
Involved,  which  have  transpired  in  the  court  below  since  the  decision  of 
the  cause,  or  for  other  sufficient  reasons,  the  appellate  court  may  remit 
the  inquiry,  In  whole  or  in  part,  to  the  lower  court,  and  authorize  it  to 
settle  the  matter. 

-Keith  v.  Alger,  124  Fed.  32 59  0.  C.  A.  552 

It  is  not  enough  to  entitle  a  party  to  maintain  a  bill  of  review  that 
the  new  evidence  presented  shows  the  decree  to  have  been  technically 
erroneous,  and,  if  presented  on  the  hearing  of  the  cause,  would  have  in- 
duced a  different  decision,  but  it  must  further  appear  that,  by  reason 
of  the  decree  entered,  the  party  complaining  was  deprived  of  some  sub- 
stantial equity. 

—Keith  v.  Alger,  124  Fed.  32 59  C.  C.  A.  552 

A  decree  rescinding  a  sale  of  lands  to  plaintiff,  and  awarding  him 
judgment  for  the  purchase  money  paid,  will  not  be  set  aside  on  a  bill 
of  review  merely  because  of  newly  discovered  evidence  that  plaintiff  had 
executed  a  conveyance  of  the  lands  pending  the  suit,  where  it  was  con- 
clusively shown  on  the  trial  that  the  sale  was  induced  by  gross  frauds 
and  the  bribery  of  plaintiff's  agent,  by  which  he  was  led  to  pay  for  the 
lands  a  price  greatly  in  excess  of  their  value,  and  no  equity  of  the  de- 
fendants was  impaired  by  such  conveyance. 

—Keith  v.  Alger,  124  Fed.  32 59  C.  C.  A.  552 

The  making  of  a  deed  to  lands  by  a  plaintiff  pending  a  suit  by  him  for 
a  rescission  of  the  contract  by  which  he  purchased  the  same,  where  it 
was  understood  by  the  parties  to  such  deed  that  it  was  conditional,  and 
should  become  effective  only  in  case,  as  the  result  of  the  suit,  the  grantor 
should  retain  or  acquire  the  title  to  the  lands,  and  which  deed,  by  agree- 
ment, was  not  recorded,  did  not  deprive  the  grantor  of  control  of  the 
lands,  so  as  to  prevent  his  complying  with  any  decree  of  the  court  with 
respect  thereto,  nor  did  it  amount  to  a  ratification  of  his  purchase,  such 
as  would  have  abated  the  suit  If  it  had  been  shown  therein;  and  it  is 
not  sufficient,  when  shown  by  a  bill  of  review,  to  require  the  court  to 
set  aside  a  decree  subsequently  rendered  rescinding  the  sale  on  the 
ground  of  the  fraud  of  the  defendants. 

—Keith  v.  Alger,  124  Fed.  32 59  O.  O.  A.  552 


ERROR,  WRIT  OF. 

See  "Appeal  and  Error," 

ESTATES. 

Decedents'  estates,  see  "Descent  and  Distribution";  "Executors  and  Adminis- 

trators.,, 
Estates  for  years,  see  "Landlord  and  Tenant" 


ESTOPPEL 

By  judgment,  see  "Judgment,"  §§  1,  2. 

To  avoid  or  forfeit  insurance  policy,  see  "Insurance,"  §  6. 

To  deny  validity  of  municipal  bonds,  see  "Municipal  Corporations,"  $  1« 

To  recover  discriminative  charge  by  carrier,  see  "Carriers,"  §  1. 
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EVIDENCE. 

Applicability  of  Instructions  to  evidence,  see  '*Trial,w  |  8. 

Harmless  error  in  exclusion  of,  see  "Appeal  and  Error,"  {  8. 

Necessity  of  setting  out  evidence  in  record  on  appeal  for  purpose  of  review, 

see  "Appeal  and  Error,"  (  6. 
Newly-discovered  evidence  ground  for  bill  of  review,  see  "Equity,"  i  6. 
Questions  of  fact  for  jury,  see  "Trial,"  (  2. 
Reception  at  trial,  see  "Trial,"  (  1. 

As  to  particular  facta  or  issues. 

Dutiable  character  of  imports,  see  "Customs  Duties,"  {  2. 
Invention,  see  "Patents,"  {  1. 

In  actions  by  or  against  particular  classes  of  parties* 
See  "Carriers,"  5  2;  "Railroads,"  $  2. 

In  particular  civil  actions  or  proceedings* 
See  "Negligence,"  §  2. 
Equity,  see  "Equity,"  $  2. 
For  breach  of  contract,  see  "Sales,"  |  6. 

For  damages  from  fire  caused  by  operation  of  railroad,  see  "Railroads,w  |  2. 
For  infringement  of  patent,  see  "Patents,"  §  3. 
For  personal  injuries,  see  "Carriers,"  §  2;  "Master  and  Servant,"  %  2. 
For  wrongful  death  of  servant,  see  "Master  and  Servant,"  S  2. 
On  bond,  see  "Principal  and  Surety,"  $  2. 
On  insurance  policy,  see  "Insurance,"  §  7. 

In  criminal  prosecutions. 
See  "Criminal  Law,"  §  1. 

%    1.    Admissions. 

The  admission  of  a  servant,  the  principal  in  an  employe's  bond,  with 
respect  to  matters  pertaining  to  the  performance  of  his  guarantied  duties, 
made  while  he  is  engaged  in  their  discharge,  is  competent  evidence 
against  the  surety  on  his  bond. 

—Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170. . . 

59  C.  C.  A.  376 

In  an  action  for  the  value  of  cotton  destroyed  by  fire  alleged  to  have 
resulted  from  defendant's  negligence  while  the  cotton  was  in  its  pos- 
session, statements  made  by  defendant's  servants,  employed  to  guard 
the  premises,  as  to  the  cause  of  the  fire,  after  it  had  occurred  and  their 
duties  bad  been  terminated,  were  not  admissible  as  res  gestae. 

— Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  C.  C.  A.  562 

§   2.    Opinion  evidence. 

The  opinion  of  a  witness  is  not  competent  evidence  on  a  matter  which 
could  be  understood  without  peculiar  knowledge  or  exceptional  expe- 
rience. 

—Ft  Pitt  Gas  Co.  v.  Evansville  Contract  Co.,  123  Fed.  63 

59  0.0.  A,  281 

EXCEPTIONS. 

Taking  exceptions  at  trial,  see  "Trial,"  {  L 

EXCEPTIONS,  BILL  OF. 

Necessity  of  setting  out  evidence  for  purpose  of  review,  see  "Appeal  and  Er- 
ror," §  6. 
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EXCISE. 

Duties,  see  "Internal  Revenue." 

Regulation  of  traffic  in  intoxicating  liquors,  see  "Intoxicating  Liquors." 

EXECUTION. 

See  "Judicial  Sales." 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution." 

i    1.    Allowance  and  payment  of  claim*. 

The  neglect  of  executors  to  file  a  claim  against  the  estate,  presented 
to  them  for  allowance,  within  30  days  after  it  has  been  approved  and 
allowed  by  them  and  by  the  court,  as  required  by  Code  Oiv.  Proc.  Cal. 
{  1497,  cannot  prejudice  the  rights  of  the  creditor. 

— Bell  v.  Mills,  128  Fed.  24 59  C.  C.  A.  104 

EXEMPTIONS. 

Of  carrier  from  liability  for  injury  to  cargo,  see  "Shipping,"  (  2. 

EXPLOSIVES. 

Defendant  was  the  owner  of  a  park,  at  which  it  held  public  amuse- 
ments, for  admission  to  which  it  charged  a  fee.  Plaintiff  attended  a 
festival  held  at  the  park,  at  which  defendant  gave  an  exhibition  of  fire- 
works, which  were  manufactured  and  furnished  by  a  skilled  manu- 
facturer, who  had  previously  furnished  the  same  to  defendant  Plain- 
tiff was  injured  by  fragments  of  a  mortar,  which  burst  by  the  premature 
explosion  of  a  bomb,  alleged  to  have  resulted  from  negligence  in  its 
construction.  Held,  that  an  instruction  that  it  was  incumbent  on  de- 
fendant to  use  the  care  and  prudence  which  would  have  been  exercised 
by  an  ordinarily  prudent  and  intelligent  man  to  protect  plaintiff  from 
unnecessary  risks,  and  that  if  defendant,  by  its  amusement  committee, 
who  were  not  experts,  exercised  due  care  to  employ  a  competent  and 
skillful  person  to  manufacture,  produce,  and  discharge  the  fireworks, 
and  exercised  proper  precautions  to  protect  spectators  by  keeping  them 
at  a  reasonable  distance  from  the  place  of  discharge,  it  was  not  guilty 
of  negligence,  was  proper. 

— Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124  Fed.  11 

59  C.  C.  A.  531 

Where  plaintiff  was  injured  by.  the  premature  explosion  of  a  bomb, 
discharged  as  a  part  of  certain  fireworks  on  an  amusement  field,  which 
he  attended  as  a  spectator,  and  the  evidence  tended  to  show  that  the 
accident  may  have  resulted  from  the  improper  charging  and  timing  of 
the  bomb,  but  such  defect,  if  it  existed,  was  not  apparent  or  discover- 
able on  inspection,  a  failure  on  the  part  of  the  owners  of  the  amusement 
field  to  ascertain  such  defect  was  not  negligence. 

—Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124  Fed.  11 

.  59  0.  C.  A.  531 

Where  plaintiff,  a  spectator  at  a  park  where  certain  fireworks  were 
discharged,  was  injured  by  the  premature  bursting  of  a  bomb,  and  it 
appeared  that  defendant  exercised  proper  precautions  for  the  protection 
of  the  spectators  by  keeping  them  a  reasonable  distance  from  the  place 
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of  danger,  the  fact  that  one  witness  testified  that  the  place  where  the 
fireworks  were  discharged  was  so  narrow  that  It  was  not  a  safe  one 
to  set  off  bombs  of  the  character  used  did  not  require  a  charge  that, 
if  the  jury  found  that  the  place  was  so  small  as  to  render  It  a  dangerous 
one,  they  must  find  for  plaintiff;  the  court  having  charged  that  It  was 
a  question  of  fact  for  the  jury  whether  the  place  in  which  they  were 
set  off.  in  view  of  the  precautions  which  were  taken  to  keep  the  audience 
a  proper  distance  away,  was  reasonably  safe. 

— JSebeck  v.  Plattdeutsehe  Volksfest  Verein,  124  Fed.  11 

59  a  a  A.  631 


See  "Courts;'  §  2. 


FEDERAL  COURTS. 


FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  "Removal  of  Causes,"  1 1* 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  (  1. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  ft  2. 

FILING. 

Claim  against  decedent's  estate,  see  "Executors  and  Administrators,"  1 1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  $  3. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  & 

FIRES. 

Caused  by  operation  of  railroad,  see  "Railroads,"  {  2. 

FIREWORKS. 

See  "Explosives." 

FIXTURES. 

Under  the  statute  of  South  Carolina  requiring  separate  records  to  be 
kept  of  chattel  mortgages  and  mortgages  of  real  property,  a  mortgage 
covering  a  cotton  mill  and  the  machinery  therein  is  valid  as  to  such  ma- 
chinery although  recorded  only  In  the  record  for  real  estate  mortgages. 
The  machinery  being  necessary  to  the  use  of  the  building  for  the  pur- 
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pose  to  which  it  was  devoted,  both  together  constitute  the  mill;  and  it 
must  be  presumed  to  have  been  the  intention  of  both  parties  that  the 
machinery  should  be  a  fixture  and  a  part  of  the  realty,  regardless  of 
the  manner  of  attachment. 

—William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  122  Fed.  560; 
In  re  Goldville  Mfg.  Co.,  Id 69  O.  G.  A.  73 

FORECLOSURE. 

Of  mortgage,  see  "Railroads,"  {  1;  "Mortgages,"  §§  1,  2. 

FORFEITURES. 

For  violation  of  customs  laws,  see  "Customs  Duties,"  (  4. 
Of  insurance,  see  'Insurance,"  §  5. 

FORGERY. 

Joinder  of  counts  in  indictment  or  information,  see  "Indictment  and  Informa- 
tion," §  1. 

The  fact  that  national  bank  notes  to  which  the  signatures  have  been 
forged,  and  which  have  been  put  in  circulation,  are  made  redeemable  by 
Act  July  28,  1892,  27  Stat  322,  c.  317  [Comp.  St.  1901,  p.  3491],  does  not 
relieve  one  who  forges  the  names  of  the  president  and  cashier  of  a  na- 
tional bank  to  genuine  but  unsigned  notes  from  the  crime  of  forging  such 
notes,  as  defined  in  Rev.  St  §  5415  [U.  S.  Comp.  St  1901,  p.  3662]. 

— Logan  v.  United  States;  123  Fed.  291 59  C.  C.  A.  476 

The  unauthorized  signing  of  names  to  notes  of  a  national  bank,  pur- 
porting to  be  those  of  the  president  and  cashier,  constitutes  the  crime  of 
forging  such  notes,  under  Rev.  St.  §  5415  [U.  S.  Comp.  St.  1901,  p.  3662], 
whether  the  names  so  signed  are  in  fact  those  of  the  president  and 
cashier  or  of  fictitious  persons. 

— Logan  v.  United  States,  123  Fed.  291 59  a  0.  A.  476 

Under  Rev.  St  $  5431  [U.  S.  Comp.  St.  1901,  p.  3671],  which  makes  it 
a  crime  for  any  person  to  keep  in  possession,  with  intent  to  pass,  any 
forged  obligation  of  the  United  States,  a  defendant  may  be  convicted  of 
a  separate  offense  for  each  one  of  such  obligations  he  keeps  in  possession 
with  Intent  to  pass. 

—Logan  v.  United  States,  123  Fed.  291 59  C.  O.  A.  476 

FORMER  ADJUDICATION. 

See  "Judgment,"  §5  1,  2. 

FORMS  OF  ACTION. 

See  "Assumpsit,  Action  of." 

FRAUD. 

See  "Fraudulent  Conveyances." 

Use  of  mails  to  defraud,  see  "Post  Office,"  §  1. 

Equitable  relief  on  ground  of  fraud,  see  "Equity,"  (  & 


Digitized  by  VjOOQ  IC 


720  69  C.  C.  A.  KEI'OETS. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  {  2. 

|   1*    Transfers  and  transactions  inTalid* 

Under  the  Constitution  and  statutes  of  California,  as  construed  by  tbe 
Supreme  Court  of  the  state,  which,  under  the  bankruptcy  law,  furnish 
the  rule  governing  the  exemptions  of  a  bankrupt  in  that  state,  the  use 
of  funds  by  an  insolvent  debtor  to  purchase  a  homestead  or  to  discharge 
a  lien  thereon  is  not  fraudulent,  and  does  not  invalidate  his  claim  to 
the  homestead  exemption,  or  give  his  trustee  in  bankruptcy  the  right 
to  subject  the  homestead  to  a  lien  for  the  amount  so  diverted  from  his 
creditors. 

-In  re  Wilson,  123  Fed.  20 59  C.  a  A.  100 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Purchaser/'  1 1. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GUARANTY. 

See  "Principal  and  Surety." 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  (  8. 

HARTER  ACT. 

See  "Shipping,"  |  2. 

HEARING. 

In  equity,  see  "Equity,"  §  3. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Navigable  Waters,"  1 1. 

Accidents  at  railroad  crossings,  see  "Railroads,"  (  2. 

HOMESTEAD. 

Descendible  character  of  rights  acquired  by  homestead  settler,  see  "Descent 
and  Distribution,"  §  L 

Federal  jurisdiction  of  questions  arising  under  homestead  law,  see  "Removal 
of  Causes,"  §  1. 

Purchase  of,  by  insolvent  debtor,  as  fraudulent  diversion  of  funds,  see  "Fraud- 
ulent Conveyances,"  $  1. 
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IMMIGRATION. 

Regulation,  see  "Aliens,"  |  1. 

IMPLIED  CONTRACTS. 

See  "Assumpsit,  Action  of." 

IMPORTS. 

Duties,  see  "Customs  Duties." 

INDEMNITY. 

See  "Principal  and  Surety." 

INDICTMENT  AND   INFORMATION. 

§    1.    Joinder  of  parties,  offenses,  and  counts,  duplicity,  and  election. 

Two  offenses  cannot  be  created  out  of  the  same  criminal  act  by  char- 
ging the  defendant  in  one  count  with  having  forged  a  national  bank  note, 
and  in  another  count  with  having  forged  the  signatures  to  the  same  note. 
—Logan  v.  United  States,  123  Fed.  291 69  O.  O.  A.  476 

INFRINGEMENT. 

Of  copyright,  see  "Copyrights,"  §  1. 

Of  patent,  see  "Patents,"  §  3. 

Of  trade-mark,  see  "Trade-Marks  and  Trade-Names,"  §  2. 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

Restraining  infringement  of  patent,  see  "Patents,"  §  8. 

§    1.    Preliminary  and  interlocutory  injunctions. 

The  purpose  of  a  preliminary  injunction  is  to  protect  and  preserve  the 
rights  of  all  the  litigants  with  the  least  injury  to  each  until  the  contro- 
versies between  them  can  be  tried  and  finally  decided. 

—Denver  &  R.  G.  R.  Co.  v.  United  States,  124  Fed.  156.  .59  O.  O.  A.  579 

A  preliminary  injunction  to  maintain  the  status  quo  may  properly 
issue  whenever  the  questions  of  law  or  fact  to  be  ultimately  determined 
in  a  suit  are  grave  and  difficult,  and  injury  to  the  moving  party  will  be 
immediate,  certain,  and  great  if  it  is  denied,  while  the  loss  or  incon- 
venience to  the  opposing  party  will  be  comparatively  small  if  it  is  granted. 
—Denver  &  R.  G.  R.  Co.  v.  United  States,  124  Fed.  156.  .59  C.  C.  A.  579 

A  preliminary  injunction  may  be  modified  when  by  such  a  modification 
the  injury  or  inconvenience  of  one  or  more  of  the  litigants  may  be  de- 
creased without  thereby  increasing  the  danger  of  loss  or  injury  to  their 
opponent. 

-Denver  &  R.  G.  R.  Co.  v.  United  States,  124  Fed.  156i  .59  O.  C.  A.  579 

59C.C.A.-46 
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t   2.    Violation  and  punishment. 

A  decree  enjoining  a  defendant  from  infringing  a  trade-name,  which 
by  its  terms  prohibits  the  defendant  from  in  any  manner  "making  use 
of  the  word"  in  connection  with  goods  made  for  the  same  purpose  as 
complainant's,  is  to  be  construed  with  reference  to  the  nature  of  the 
proceeding  and  the  purpose  of  the  injunction,  and  cannot  be  held  to  pro- 
hibit defendant  from  using  the  word  on  his  packages  in  a  statement  that 
his  product  is  not  that  so  named,  but  is  better,  and  in  such  manner  that 
purchasers  could  not  be  deceived. 

—Enoch  Morgan's  Sons  Go.  v.  Gibson,  122  Fed.  420. ..  .59  C.  CI  A.  46 

INSOLVENCY. 

See  "Bankruptcy." 

Of  corporation,  see  "Corporations,"  §  2. 

f   1.    Assignment,    administration,    and    distribution    of    insoWent's 
estate. 

In  case  of  two  insolvent  estates,  each  indebted  to  the  other,  the  divi- 
dend to  one  is  to  be  set  off  against  the  dividend  to  the  other. 

—Rue  v.  Miller,  124  Fed.  208 59  a  a  A.  67*; 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  §  3. 

In  civil  actions,  after  submission  of  cause,  see  "Trial,"  |  4. 

In  criminal  prosecutions,  see  "Criminal  Law,"  $  2. 

INSURANCE. 

On  goods  in  warehouse,  see  "Warehousemen." 

Policies  of  insurance  as  assets  in  bankruptcy,  see  "Bankruptcy,"  {  2. 

§    1.    The  contract  in  general. 

Where  an  application  for  insurance  was  made,  the  policy  was  accepted, 
and  the  premium  paid  in  Kentucky,  no  place  of  payment  in  case  of  loss 
being  named  therein,  the  contract  was  a  Kentucky  contract,  and  gov- 
erned by  the  laws  of  that  state. 

— Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  C.  A.  545 

§   2.    Premiums,  dnes,  and  assessments. 

An  insurance  certificate  and  the  by-laws  of  the  insurance  association 
provided  that  proof  of  the  mailing  of  a  notice  addressed  to  a  member 
should  be  deemed  and  held  to  be  conclusive  proof  "of  due  notice  to  said 
member"  of  an  assessment.  The  certificate  further  provided  that  as- 
sessments should  be  payable  **within  thirty  days  from  the  date  of  each 
notice."  Held,  that  the  word  "notice,"  as  used  in  the  latter  clause,  did 
not  mean  the  printed  paper  mailed,  but  the  information  thereby  conveyed 
to  the  insured,  and  that  the  30  days  were  not  to  be  computed  from  the 
date  of  the  paper,  nor  the  date  on  which  it  was  mailed,  but  from  the 
day  on  which  It  was,  or  should  have  been,  received  by  the  insured  in 
due  and  regular  course  of  mail. 

— Ferrenbach  v.  Mutual  Reserve  Fund  Life  Ass'n,  121  Fed.  945 

59  C.  C.  A.  307 

$   3.    Cancellation,  surrender,  abandonment,  or  rescission  of  policy. 

Under  a  provision  in  an  insurance  policy  giving  the  insurer  the  right 
to  cancel  the  same  by  giving  five  days'  notice,  and  requiring  It  to  return 
the  unearned  premium  in  case  of  cancellation  "on  surrender  of  the 
policy,"  it  is  not  essential  to  the  effectiveness  of  a  notice  of  cancellation 
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by  the  Insurer  that  the  unearned  premium  be  returned  or  tendered  In 
advance  of  the  surrender  of  the  policy  by  the  insured. 

— Scbwarzschild  &  Sulzberger  Co.  v.  Phoenix  Ins.  Co.,  124  Fed.  52. . . 

59  C.  C.  A.  572 

Where,  by  the  terms  of  a  policy,  the  insurer  was  given  the  right  to 
cancel  the  same  by  giving  five  days'  notice,  a  telegram  from  its  agent 
to  the  authorized  agent  of  the  insured  positively  directing  a  cancellation, 
followed  by  a  letter  confirming  the  same  in  unequivocal  language,  oper- 
ated as  a  cancellation  at  the  end  of  five  days  thereafter,  during  which 
no  further  communication  was  sent;  and  subsequent  correspondence,  by 
which  the  agent  of  the  insured  attempted  to  secure  a  reconsideration  of 
such  action,  did  not  have  the  effect  of  renewing  the  policy. 

— Schwarzschild  &  Sulzberger  Co.  v.  Phoenix  Ins.  Co.,  124  Fed.  52... 

59  C.  C.  A.  572 

§   4.    Avoidance  of  policy  for  misrepresentation,  fraud,  or  breach  of 
warranty  or  condition. 

Representations  made  in  writing  in  an  application  for  insurance,  in  re- 
sponse to  written  questions,  and  warranted  by  the  applicant  to  be  true 
as  a  basis  of  the  contract,  are  made  material  by  the  actions  of  the  par- 
ties in  so  treating  them. 

— Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  C.  A.  54r> 

Subsequent  to  the  issuance  of  a  policy  insuring  plaintiff  against  losses 
generally  on  sales  of  merchandise  in  its  business  to  a  certain  class  of 
customers,  a  rider  was  attached  by  which  it  was  insured  against  losses 
on  sales  to  a  particular  firm  to  a  limited  amount;  the  rider  containing  a 
clause,  "all  other  terms  and  conditions  of  the  said  policy  to  remain  in 
full  force  and  effect."  Helds  that  representations  made  in  the  original 
application  as  to  plaintiff's  previous  gross  sales  and  losses  were  imma- 
terial to  the  particular  risk  assumed  by  the  rider,  and  were  not  incor- 
porated into  such  contract  by  the  clause  quoted,  which  must  be  con- 
strued as  referring  only  to  terms  and  conditions  which  were  pertinent. 
—Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  C.  A.  545 

A  warranty  in  an  application  for  insurance  must  be  literally  and 
exactly  fulfilled,  but  a  representation  is  satisfied  if  it  is  substantially 
true;  and  a  slight  variance,  which  would  not  have  influenced  the  action 
of  the  insurer  in  making  the  contract,  will  not  defeat  the  policy. 

—Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  C.  A.  545 

I   5*     Forfeiture  of  policy  for  breach  of  promissory  warranty,   cov- 
enant, or  condition  subsequent. 

Rev.  St.  Mo.  1879,  £  5983,  which  provides  that  no  life  insurance  policy 
on  which  two  full  annual  premiums  have  been  paid  shall  become  for- 
feited by  reason  of  the  nonpayment  of  premium  thereon,  but  that  in  such 
case  three-fourths  of  the  net  value  of  the  policy,  less  any  indebtedness 
of  the  holder,  shall  be  applied  as  a  single  premium  to  extend  the  in- 
surance, was  enacted  with  special  reference  to  that  class  of  policies 
termed  "ordinary  life"  or  "endowment,"  where  the  premium  remains 
fixed  or  level  during  the  lifetime  of  the  Insured,  or  so  long  as  premiums 
are  payable,  which  gives  such  policies  an  actual  net  value  after  the 
payment  of  a  few  premiums;  and  it  cannot  be  applied  to  policies  or 
benefit  certificates  Issued  on  the  assessment  or  natural  premium  plan, 
on  which  the  assessments  are  limited  to  such  sum  as  is  necessary  to 
cover  the  actual  cost  of  insurance  from  one  renewal  period  to  another, 
and  which  therefore  have  no  accumulated  or  actual  net  value. 

—Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  853. .  .59  C.  C.  A.  K\ 

$   6.    Estoppel,  waiver,  or  agreements  affecting  right  to  avoid  or  for- 
feit policy. 

Defendant  issued  a  policy  insuring  plaintiff  against  losses  on  sales  of 
merchandise  to  customers  having  a  commercial  rating  in  the  last  pub- 
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Ilshed  book  of  Dun  &  Co.  The  application  called  for  a  statement  by 
plaintiff  of  its  gross  sales  and  losses  each  year  for  the  five  last  preced- 
ing years.  In  an  action  on  the  policy,  It  was  shown  that  the  losses 
during  that  time  largely  exceeded  the  amounts  stated  in  answer  to  the 
question;  but  there  was  also  evidence  tending  to  show  that  defendant's 
agent  stated  to  plaintiff  that  the  question  called  for  a  statement  of  the 
losses  only  on  sales  to  customers  having  the  commercial  rating,  which 
was  the  class  to  be  insured,  and  that  such  agent  himself  ascertained  the 
amounts  from  plaintiff's  books,  and  wrote  the  answers,  which  were  sul>- 
stantially  correct  as  to  such  losses.  Under  the  state  statute,  the  answers 
were  representations,  and  not  warranties.  Held,  that  if  plaintiff,  in 
signing  the  application,  acted  upon  the  construction  placed  by  the  agent 
on  the  question,  which  was  a  question  for  the  jury,  defendant  was 
estopped  to  claim  that  the  policy  was  avoided  by  the  misrepresentation. 
— Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  a  A.  545 

|   7*    Actions  on  policies. 

Whether  a  representation  of  fact  made  in  an  application  for  insurance 
is  substantially  true  or  substantially  false  is  a  question  for  the  jury. 

—Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  C.  C.  A.  545 

The  materiality  of  representations  made  in  writing  in  an  application 
for  insurance,  in  response  to  written  questions,  and  warranted  by  the  ap- 
plicant to  be  true  as  the  basis  of  the  contract,  is  a  matter  of  law  arising 
from  the  contract,  to  be  declared  by  the  court,  and  not  a  question  for  the 
jury. 

—Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co., 
124  Fed.  25 59  0.  C.  A.  545 

Evidence  considered,  in  an  action  on  a  policy  of  marine  insurance,  and 
held  insufficient  to  establish  the  claim  of  libelant  that  the  filling  and  sink- 
ing of  a  canal  boat,  which  was  old  and  in  bad  condition,  while  she  lay 
at  a  dock,  and  a  few  hours  after  she  had  been  loaded  with  a  heavy 
deck  cargo,  was  due  to  the  piercing  of  her  hull  by  a  broken  pile  as  she 
sank  with  the  ebb  tide,  or  from  any  cause  other  than  her  inherent  weak- 
ness and  unseaworthy  condition. 

—Long  Dock  Mills  &  Elevator  Co.  v.  Mannheim  Ins.  Co.,  123  Fed. 
861 59  C.  C.  A.  G68 

|   8.    Mutual  benefit  insurance. 

Where  an  incorporated  fraternal  benefit  association  which  has  entered 
into  insurance  contracts  with  its  members,  without  legal  right  renounces 
such  contracts  by  the  adoption  of  a  by-law  arbitrarily  reducing  the  amount 
payable  on  the  same  below  that  which  It  contracted  to  pay,  and  by  put- 
ting such  by-law  into  effect  by  making  assessments  on  the  new  basis 
and  notifying  members  of  the  reduction,  a  member  who*  has  performed 
the  contract  on  his  part,  and  who  has  not  consented  to  such  reduction, 
may  at  his  election  treat  the  contract  as  rescinded,  and  sue  at  once  to 
recover  the  amounts  he  has  paid  thereon. 

—Supreme  Council  A.  L.  H.  v.  Black,  123  Fed.  650. ..  .59  a  C.  A  414 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  §  3. 

INTERNAL  REVENUE. 

A  distiller's  official  or  annual  bond,  given  pursuant  to  Rev.  St  §  32C0 
[TJ.  S.  Comp.  St.  1901,  p.  2114],  and  conditioned  that  he  "shall  faithfully 
comply  with  all  the  provisions  of  law  relating  to  the  duties  and  business 
of  distillers,"  binds  the  sureties  for  the  payment  of  the  tax  on  all  spirits 
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distilled  during  its  term,  which  is  one  of  the  duties  of  the  distiller,  and 
which  tax  becomes  a  debt  due  to  the  United  States  from  the  time  the 
spirits  are  manufactured,  due  and  payable  at  once  on  their  removal, 
unless  they  are  entered  for  deposit  In  warehouse;  nor  are  the  sureties 
relieved  from  such  liability  by  the  execution  of  a  warehousing  bond  given 
pursuant  to  section  3293  [page  2133]  to  secure  delay  In  payment  of  the 
tax,  which  does  not  extinguish  the  debt,  nor  become  a  substitute  for 
the  original  bond  with  respect  to  such  spirits,  but  is  an  additional  or 
cumulative  security  required  under  the  scheme  of  the  revenue  law 
because  of  the  additional  risk  incidental  to  the  long  time  given  the 
distiller  in  such  case  before  he  Is  required  to  remove  the  spirits  and 
pay  the  tax. 

—United  States  v.  National  Surety  Co.,  122  Fed.  904.  ..'59  O.  O.  A.  130 

INTERNATIONAL  LAW. 

See  "Aliens." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

License  regulations    denying  equal  protection  of   law,   see  "Constitutional 
Law,"  §  1. 

§    1.    Licenses  and  taxes. 

TJnder  the  construction  placed  by  the  Supreme  Court  of  Wisconsin 
on  the  general  excise  law  of  the  state,  the  ordinance  of  the  city  of  Su- 
perior of  November  25,  1895,  requiring  all  dealers  in  liquors  to  procure 
a  license  from  the  city,  which  differs  in  no  essential  respect  from  the 
state  law  in  its  provisions,  applies  to  a  nonresident  manufacturer  who 
maintains  a  'depot  in  the  city  from  which  sales  are  made  by  an  agent, 
whether  such  sales  are  made  to  consumers  or  licensed  dealers  in  the 
city. 

— Duluth  Brewing  &  Malting  Co.  v.  City  of  Superior,  123  Fed.  353. . . 

59  O.  C.  A.  481 

INVENTION. 

See  "Patents." 

IRRIGATION. 

See  "Waters  and  Water  Courses,"  §  1. 

Conclusiveness  of  judgment  against  irrigation  district,  see  "Judgment,"  |  2. 

ISSUES. 

Trial  by  jury  of  issues  in  equity,  see  "Equity,"  {  3. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  §  1. 

Of  offenses  in  indictment,  see  "Indictment  and  Information,"  §  1. 
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.    ..„   -  »  JUDGES. 

See  "Courts." 

Harmless  error  in  remarks  or  conduct  at  trial,  see  "Appeal  and  Error,"  {  8. 

Remarks  at  trial  in  equity,  see  "Equity,"  §  3. 

JUDGMENT. 

Decree  in  equity,  see  "Equity,"  §  4. 

In  action  against  sureties,  see  "Principal  and  Surety,"  5  2. 

Mandamus  to  enforce  collection,  see  "Mandamus,"  S§  1,  2. 

Review,  see  "Appeal  and  Error." 

Sales  under  judgment,  see  "Judicial  Sales." 

$    1.    Merger  and  bar  of  causes  of  action  and  defenses* 

Where,  in  an  action  to  recover  royalties  from  a  licensee  under  a  patent, 
defendant  pleaded  as  a  defense  that  the  contract  had  terminated  by 
reason  of  the  invalidity  of  the  patent  relied  on  to  continue  It  in  force,  a 
judgment  for  plaintiff  is  conclusive  between  the  parties  upon  such  issue, 
which  cannot  be  raised  by  defendant,  and  again  litigated*  in  a  second 
action  to  recover  royalties  subsequently  accruing. 

—Wilcox  &  Gibbs  Sewing  Mach.  Co.  v.  Sherborne,  123  Fed.  875 

59  C.  C.  A.  363 
S   2.    Conclusiveness  of  adjudication. 

A  judgment  against  an  irrigation  district  is  conclusive,  as  to  all  ques- 
tions which  were  or  might  have  been  litigated  in  the  action,  against  the 
property  owners  of  the  district  and  the  board  of  supervisors  of  a  county 
required  by  law  to  levy  a  tax  for  its  payment  in  supplementary  proceed- 
ings to  compel  such  levy  by  mandamus. 

—Board  of  Sup'rs  of  Riverside  County  v.  Thompson,  122  Fed.  8G0. . . 

59  C.  C.  A.  70 

Holders  of  municipal  bouds,  not  parties  to  a  suit  in  a  state  court  in 
which  bouds  of  the  same  issue  were  declared  void,  were  not  bound  by 
the  decree. 

—Kinney  v.  Eastern  Trust  &  Banking  Co.,  123  Fed.  297 

59  C.  C.  A.  586 

JUDICIAL  SALES. 

Under  the  settled  rule  that  a  judicial  sale  will  not  be  set  aside  for 
inadequacy  of  price,  unless  so  gross  as  to  shock  the  conscience,  or  unless 
there  are  additional  circumstances  which  make  it  inequitable  to  allow 
it  to  stand,  opinions  by  affiants  that  a  larger  price  might  be  obtained  on 
a  resale  are  not  sufficient  to  authorize  the  setting  aside  of  a  sale  where 
no  other  facts  are  shown  which  make  it  inequitable. 

—Blanks  v.  Farmers'  Loan  &  Trust  Co.,  122  Fed.  849.  .59  C.  C.  A.  59 

When  the  bid  of  the  proposing  purchaser  is  reported  to  the  court  by 
the  master  or  receiver  in  the  first  instance,  and  the  price  to  be  paid  and 
the  purchaser  who  is  to  pay  it  are  specified  in  the  order  which  em- 
powers the  officer  to  accept  the  bid,  to  make  the  sale  and  to  convey 
the  property,  the  sale  is  final,  when  the  officer  has  exercised  the  power 
granted  him  by  the  order,  received  the  price,  and  conveyed  the  property. 
—Files  v.  Brown,  124  Fed.  133 59  C.  C.  A.  403 

After  a  demurrer  to  a  petition  to  rescind  a  sale  and  to  cancel  the  order 
which  authorized  it  is  overruled,  the  vendee  has  a  right  to  answer  the 
petition. 

-Files  v.  Brown,  124  Fed.  133 59  O.  0.  A.  403 

In  the  absence  of  fiduciary  relations  or  extraordinary  circumstances, 
courts  and  their  officers  are  as  firmly  bound  by  their  executed  sales,  both 
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in  morals  and  in  law,  as  private  citizens,  and  they  ordinarily  have  no 
right  or  privilege  to  rescind  them  upon  any  ground  which  is  not  equally 
available  to  a  private  party. 

— Files  v.  Brown,  124  Fed.  133 59  O.  O.  A.  403 

In  a  sale  by  a  master  or  receiver  under  an  order  or  decree  in  equity 
which  contemplates  a  subsequent  report  and  an  order  of  confirmation. 
a  bidder  becomes  a  purchaser  when  the  officer  announces  the  sale  to  him. 
Thereafter  he  is  liable  to  be  compelled  to  complete  his  purchase,  and 
such  a  sale  will  not,  before  confirmation,  be  opened  for  bidders  in  the 
absence  of  fraud  or  of  misconduct  in  the  sale.  It  will  not  be  set  aside 
for  inadequacy  of  price  unless  the  inadequacy  is  so  great  as  to  shock 
the  conscience. 

—Files  v.  Brown,  124  Fed.  133 59  C.  C.  A.  403 

No  duty  is  imposed  upon  a  purchaser,  by  the  mere  relation  of  vendee 
and  vendor,  to  communicate  to  his  seller  information  of  which  the  latter 
is  ignorant,  relative  to  the  character  or  value  of  the  property  the  pur- 
chaser is  buying;  and  the  failure  to  do  so  furnishes  no  ground  for  re- 
scinding a  sale,  or  for  canceling  an  order  of  court  which  authorizes  it. 
—Files  v.  Brown,  124  Fed.  133 59  O.  C.  A.  403 

JURISDICTION. 

Appellate  Jurisdiction,  see  "Appeal  and  Error,"  §  2. 

Of  actions  by  or  against  trustee  in  bankruptcy,  see  "Bankruptcy,"  §  2. 

Of  particular  courts,  see  "Courts." 

Of  proceedings  for  administration  of  estate  of  bankrupt,  see  "Bankruptcy,"  §  2. 

JURY. 

Harmless  error  affecting  Jury,  see  "Appeal  and  Error,"  §  8. 

Instructions  in  civil  actions,  see  "Trial,"  §§  3.  4. 

Instructions  in  criminal  prosecutions,  see  'Criminal  Law,"  §  2. 

Questions  for  jury  in  civil  actions,  see  "Trial,"  §  2. 

Questions  for  jury  in  criminal  prosecutions,  see  "Criminal  Law,"  §  2. 

Taking  case  or  question  from  jury  at  trial,  see  "Trial,"  §  2. 

Trial  by  jury  of  issues  in  equity,  see  "Equity,"  8f  3. 

f    1.    Competency  of  jurors,  challenges,  and  objections. 

Under  a  statute  providing  that  an  opinion  upon  the  merits  of  the  case, 
formed  or  expressed  by  a  Juror  "from  what  he  may  have  heard/  or  read," 
shall  not  disqualify  him  unless  the  court  is  satisfied  that  he  cannot  dis- 
regard such  opinion  and  try  the  case  impartially  (Pen.  Code  Alaska,  Act 
March  3,  1899,  tit  2,  c.  14,  §  127,  30  Stat.  1298,  c.  429),  the  source  of  the 
information  from  which  a  juror's  opinion  is  derived  is  an  important  con- 
sideration, and  a  challenge  for  bias  should  be  allowed  against  a  juror 
who  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  a  defendant  charged  with  crime,  based  upon  the  testimony  of  wit- 
nesses sworn  in  court  bearing  directly  on  the  issue  to  be  tried,  notwith- 
standing his  declaration  under  oath  that  he  could  try  the  case  fairly  and 
impartially. 

— Dolan  v.  United  States,  123  Fed.  52 59  C.  C.  A.  176 

Where,  in  an  action  for  loss  of  cotton  destroyed  by  fire,  it  was  claimed 
at  the  opening  of  the  trial  that  it  might  appear  that  the  real  party  in 
interest  was  an  insurance  company,  it  was  not  error  for  the  court  to 
excuse  a  juror  for  bias  on  his  statement  that  he  could  not  act  impar- 
tially as  against  an  insurance  company. 

— Marande  v.  Texas  &  P.  Ky.  Co.,  124  Fed.  42 59  C.  O.  A.  562 
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LACHES. 

In  suing  for  infringement  of  patent,  see  "Patents, "  f  3. 

LANDLORD  AND  TENANT. 

f  *1.    Terms  for  years* 

Pursuant  to  the  action  of  its  board  of  directors,  a  railroad  company,  by 
its  president  and  secretary,  served  notice  on  a  telegraph  company  of  the 
termination  of  a  lease  under  which  the  latter  company  had  maintained 
Its  lines  on  the  right  of  way  of  the  railroad  for  20  years,  and  requiring 
it  to  remove  its  poles  and  wires  from  such  right  of  way.  By  the  terms 
of  the  lease  the  telegraph  company  had  six  months  within  which  to  make 
the  removal,  and  during  that  time  the  payment  of  rent  by  It  was  ex- 
pressly  waived.  Held,  that  a  payment  of  rent  voluntarily  made  after  the 
notice  by  the  treasurer  of  the  telegraph  company  in  the  usual  course,  and 
accepted  by  the  comptroller  of  the  railroad  company,  did  not  constitute 
a  waiver  by  such  company  of  the  notice;  it  not  appearing  that  such  was 
the  intention,  or  that  the  comptroller  had  authority  to  make  such  waiver 
if  he  had  so  Intended. 

—Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  123  Fed.  33;  Penn- 
sylvania B.  Co.  v.  Western  Union  Tel.  Ox,  Id.. .. .59  C.  C.  A.  113 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  f  8. 

LEASES. 

See  "Landlord  and  Tenant* 

LETTERS  PATENT. 

For  inventions,  see  •'Patents." 

LICENSES. 

For  making,  use,  or  sale  of  patented  articles,  see  "Patents,"  f  2. 
For  so  le  of  intoxicating  liquors,  see  "Intoxicating  Liquors,"  §  1. 
License  regulations  denying  equal  protection  of  law,  see  "Constitutional  Law,* 
|L 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  |  2. 

Particular  classes  of  liens. 
See  "Maritime  Liens." 

Agricultural  liens,  see  "Agriculture." 
For  wages,  see  "Master  and  Servant,"  §  1. 
Miners'  liens,  see  "Mines  and  Minerals,"  §  2. 
Vendor's  lien,  see  "Vendor  and  Purchaser,"  f  1. 

LIMITATION  OF  ACTIONS. 

Foreclosure,  see  "Mortgages,"  $  2. 
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LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LITERARY  PROPERTY. 

See  "Copyrights." 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations." 

MAIL. 

See  "Post  Office." 

Sureties  on  bond  of  mail  route  contractor,  see  "Principal  and  Surety.** 

MANDAMUS. 

§    1*    Nature  and  grounds  in  general. 

No  demand  on  a  county  board  to  make  such  assessment  and  levy  is 
necessary  before  filing  a  petition  for  a  mandamus  to  compel  the  same 
for  the  payment  of  a  judgment  rendered  against  the  district  for  interest 
on  its  bonds. 

—Board  of  Sup'rs  of  Riverside  County  v.  Thompson,  122  Fed.  860. . . 

59  C.  C.  A.  70 

A  demand  upon  the  officers  of  a  municipality  of  payment  of  a  judgment 
or  claim  against  it  is  a  sufficient  demand  upon  them  to  levy  a  tax  to 
pay  it,  where  the  statute  or  the  general  law  authorizes  them  to  make 
provision  for  its  payment  by  such  a  levy. 

—United  States  v.  Saunders,  124  Fed.  124 59  C.  C.  A.  394 

No  demand  upon  the  officers  of  a  municipality  to  levy  a  tax  is  neces- 
sary before  instituting  proceedings  for  mandamus,  where  the  statute 
imposes  upon  them  the  duty  to  levy  it,  or  where  that  duty,  under  the 
law,  is  plain,  or  where  it  is  manifest  that  such  a  demand  would  be  an 
idle  ceremony. 

-United  States  v.  Saunders,  124  Fed.  124 59  C.  0.  A.  394 

The  writ  of  mandamus  to  enforce  the  collection  of  judgments  of  the 

national  courts  against  municipalities  is  the  legal  substitute  for  a  writ 

of  execution  to  enforce  judgments  against  private  parties,  and  the  rights 

of  their  judgment  creditors  to  their  respective  writs  are  equally  Inviolable. 

—United  States  v.  Saunders,  124  Fed.  124 59  C.  C.  A.  394 

A  mandamus  proceeding  to  enforce  a  judgment  on  municipal  bonds 
against  a  corporation  is  not  a  new  suit  against  the  taxpayers  of  the 
municipality,  but  is  purely  ancillary  to  the  original  action,  and  a  sub- 
stitute for  the  ordinary  process  of  execution. 

—Kinney  v.  Eastern  Trust  &  Banking  Co.,  123  Fed.  297 

59  C.  C.  A.  58(3 
|   2.    Jurisdiction,  proceedings,  and  relief. 

Where  a  judgment  had  been  recovered  in  an  action  on  certain  mu- 
nicipal bonds  in  favor  of  the  holders,  taxpayers  were  not  entitled  to  be 
made  parties  to  a  subsequent  suit  to  enforce  the  judgment  by  mandamus, 
for  the  purpose  of  having  the  judgment  opened  and  relitigating  the 
validity  of  the  bonds. 

—Kinney  v.  Eastern  Trust  &  Banking  Co.,  123  Fed.  297 

59  C.  C.  A.  586 

MANDATE. 

See  "Mandamus." 


Digitized  by  VjOOQ  IC 


730  69  C.  C.  A.  REPORTS. 

MARINE  INSURANCE. 

See  "Insurance,"  £  7. 

MARITIME  LIENS. 

§    1.    Nature,  grounds,  and  subject-matter  in  general* 

Tbe  master  of  a  vessel  has  no  lien  for  wages. 
—Bruce  v.  Murray,  123  Fed.  366 50  C.  O.  A.  494 

I   2.    Creation,  operation,  and  effect. 

Where  supplies  are  delivered  td  vessels  under  a  written  contract  with 
the  owner,  a  lien  will  not  be  presumed,  and  does  not  exist,  unless  upon 
proof  It  can  be  found  that  the  minds  of  the  parties  met  on  a  common 
understanding  that  such  a  lien  should  be  created;  and,  when  there  was 
no  such  understanding  at  the  time  a  contract  was  made  for  supplying 
coal  during  a  specified  time,  a  subsequent  conversation  between  the 
parties  during  the  term,  in  which  the  purchaser  expressed  the  opinion 
that  a  lien  existed,  which  was  not  unequivocally  assented  to  by  the  seller, 
who  demanded  other  security,  does  not  create  a  lien  for  subsequent  sup- 
plies which  can  be  enforced  against  a  mortgagee  of  the  vessel. 

— Whitcomb  v.  Metropolitan  Coal  Co.,  122  Fed.  941 59  C.  C.  A.  465 

f   3.    Enforcement. 

The  admiralty  court  has  no  jurisdiction  to  enforce  liens  for  wages 
against  a  vessel,  unless  there  is  an  actual  seizure  and  control  of  it  by  the 
marshal. 

—Bruce  v.  Murray,  123  Fed.  366 59  C.  C.  A.  494 

MASTER  AND  SERVANT. 

Admissions  by  servant  as  evidence,  see  "Evidence,"  §  1. 
State  laws  as  rules  of  decision  in  federal  courts  as  to  who  are  fellow  servants, 
see  "Courts,"  §  2. 

§    1*    Services  and  compensation. 

Persons  having  contracts  with  a  sugar  refinery  to  weigh  and  load  cane 
on  cars  for  shipment  to  the  refinery  at  an  agreed  price  per  ton  and  who 
hire  and  pay  the  laborers  to  do  the  work  are  not  clerks,  secretaries,  or 
agents  entitled  to  a  privilege  for  their  salaries  against  the  property  of  the 
refining  company,  under  the  laws  of  Louisiana. 

-Fortier  v.  Delgado  &  Co.,  122  Fed.  604 59  C.  C.  A.  180 

I   2.    Master's  liability  for  injuries  to  servant. 

In  an  action  by  a  railroad  switchman  to  recover  for  injury  received 
by  being  knocked  from  the  side  of  a  car,  where  he  was  riding  in  the 
course  of  his  duty,  by  a  track  scale  box  erected  by  defendant  in  its 
switchyard  near  the  track,  the  question  whether  plaintiff  assumed  the 
risk  as  one  Incident  to  his  employment,  either  on  the  ground  that  the 
scale  box  was  placed  at  a  reasonably  safe  distance  from  the  track,  or 
that  the  danger  was  open  and  obvious,  and  was  such  that  a  reasonably 
prudent  person  engaged  as  plaintiff  was  must  be  presumed  to  have 
known  of  the  same,  is  one  for  the  jury,  where  there  is  a  conflict  in  the 
evidence  as  to  such  facts. 

—Texas  &  P.  Ry.  Co.  v.  Swearingen,  122  Fed.  193 59  C.  C.  A.  31 

An  application  made  by  a  railroad  switchman  for  employment  iu 
which  he  stated  his  knowledge  of  the  dangers  arising  from  certain  kinds 
of  structures  built  alongside  the  tracks,  is  not  admissible  to  establish 
bis  assumption  of  the  risk  from  such  a  structure  alleged  to  have  been 
negligently  placed  too  close  to  the  track. 

—Texas  &  P.  Ry.  Co.  v.  Swearingen,  122  Fed.  193 69  C.  C.  A.  31 
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A  switchman  employed  in  railroad  yards,  where  he  is  required  In  the 
performance  of  his  duties  to  ride  on 'the  ladder  on  the  side  of  freight 
cars  while  they  are  being  moved,  is  not  chargeable,  as  matter  of  law, 
with  knowledge  that  a  structure  built  by  the  cpmpany  in  the  yards 
near  to  a  track  is  so  close  to  the  track  as  to  be  dangerous  to  a  person 
so  riding  merely  because  the  structure  itself  is  open  to  ordinary  obser- 
vation. It  is  the  duty  of  the  company  to  place  its  structures  at  such 
distance  from  the  tracks  as  not  to  endanger  its  employes  in  the  per- 
formance of  their  ordinary  duties,  and  the  employ^  has  the  right  to 
presume  that  such  duty  has  been  performed,  and  is  not  charged  with 
any  duty  of  inspection  to  ascertain  the  exact  distance  of  such  structures 
from  the  track. 

—Texas  &  P.  Ry.  Co.  v.  Sweariugen,  122  Fed.  193 59  C.  C.  A.  31 

Where  a  brakeman  was  killed  by  the  backing  of  a  car  in  the  night 
from  the  end  of  a  switch  track  which  was  left  unprotected  through  the 
negligence  of  the  railroad  company,  the  fact  that  the  negligence  of  fellow 
servants  in  handling  the  train  also  contributed  to  the  accident  does  not 
relieve  the  railroad  company  from  liability. 

—Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753 59  C.  C.  A.  87 

The  failure  of  a  railroad  company  to  place  a  bumper  or  other  obstruc- 
tion at  the  open  end  of  a  switch  which  terminates  on  a  trestle  some  feet 
above  the  ground  subjects  train  employes  to  a  danger  which  is  not  one 
of  the  ordinary  risks  of  the  employment,  and  which  an  employ^  cannot 
be  said  as  a  matter  of  law  to  have  assumed. 

—Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753 59  C.  C.  A.  87 

In  an  action  for  the  death  of  an  employe^  caused  by  the  backing  of  a 
car  off  the  end  of  a  switch,  at  which  the  company  had  failed  to  place  a 
bumper  or  other  obstruction,  the  burden  of  proof  on  the  issue  whether  the 
deceased  assumed  the  risk  was  on  defendant. 

—Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753 59  C.  C.  A.  87 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a 
brakeman  who  was  killed  by  the  backing  of  the  rear  car  of  a  train,  on 
which  he  was  stationed,  over  the  end  of  a  switch  which  terminated  on 
a  trestle,  in  the  nighttime,  it  was  not  error  to  submit  to  the  jury  the 
question  whether  defendant,  in  leaving  the  end  of  the  switch  unprotected 
by  a  bumper,  failed  to  perform  a  primary  duty,  which  it  owed  to  its 
employes,  to  exercise  ordinary  care  to  provide  them  with  a  reasonably 
safe  place  to  work,  where  the  effect  of  an  affirmative  finding  was  prop- 
erly limited  with  respect  to  the  assumption  of  the  risk  by  decedent. 

—Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753 59  C.  C.  A.  87 

Where  a  railroad  company  fails  to  place  an  obstruction  at  the  open  end 
of  a  switch,  a  defense  by  the  company  to  an  action  for  the  death  of  an 
employ^,  caused  by  the  backing  of  a  car  off  the  end  of  the  switch  in  the 
nighttime,  that  the  danger  was  so  obvious  that  the  deceased,  who  was 
shown  to  have  been  an  experienced  man  and  to  have  been  in  the  place 
some  six  or  seven  times,  must  or  should  have  had  knowledge  of  it  and 
assumed  the  risk,  raises  an  issue  of  fact  for  the  jury,  unless  the  evidence 
of  actual  knowledge  is  clear. 

—Pennsylvania  R.  Co.  v.  Jones,  123  Fed.  753 59  C.  C.  A.  87 

Where,  in  an  action  by  an  employ^  against  a  railroad  company  to  re- 
cover for  an  injury,  plaintiff  alleged  that  the  order  resulting  in  the  in- 
jury was  given  by  defendant's  superintendent  or  train  dispatcher,  which 
allegation  was  denied,  it  was  competent  for  defendant  to  prove,  under 
such  denial,  that  the  order  was  given  by  a  yard  master,  and  to  rely  on 
the  fact  that  he  was  a  fellow  servant  with  plaintiff,  without  pleading 
such  fact. 

—Pennsylvania  Co.  v.  Fishack,  123  Fed.  465 59  C.  C.  A.  269 

A  railroad  company  is  not  liable  for  the  injury  of  a  fireman  on  a  switch 
engine  through  a  collision  at  night  with  cars  standing  on  a  switch  track, 


Digitized  by  VjOOQ  IC 


732  59  C.  C.  A.  REPORTS. 

brought  about  by  an  erroneous  statement  by  the  yard  master  that  the 
track  was  clear. 

—Pennsylvania  Co.  v.  Fishack,  123  Fed.  463 59  C.  C.  A.  269 

A  yard  master  In  charge  of  switch  yards  of  a  railroad,  who  is  sub- 
ordinate to  a  general  yard  master,  who  is  in  turn  subordinate  to  a  train 
master,  and  he  to  a  superintendent,  is  not  a  vice  principal,  but  a  fellow 
servant,  in  his  relation  to  other  employes  engaged  in  switching  in  the 
yard. 

—Pennsylvania  Co.  v.  Fishack,  123  Fed.  465. . .  .• 59  C.  C.  A.  269 

A  railroad  company  owes  a  positive  duty  to  its  employes  with  respect 
to  the  construction  and  maintenance  in  proper  repair  of  its  tracks,  cars, 
and  other  appliances,  but  with  respect  to  the  operation  of  the  road  Its 
duty  extends  no  further  than  to  exercise  ordinary  care  to  provide  a  suffi- 
cient number  of  reasonably  competent  employes,  make  proper  rules  for 
their  government,  and  to  exercise  proper  supervision  over  them.  When 
that  has  been  done,  it  is  not  liable  for  an  injury  to  an  employed  in  the 
operation  of  the  road,  through  the  negligence  of  other  employes  in  the 
operating  department  or  their  failure  to  observe  the  rules. 

—Pennsylvania  Co.  v.  Fishack,  123  Fed.  465 59  C.  C.  A.  269 

In  an  action  to  recover  for  the  death  of  an  employe^  killed  by  the  cav- 
ing in  of  a  mine,  in  which  there  is  no  question  of  contributory  negligence 
or  the  negligence  of  a  fellow  servant,  but  the  right  to  recover  depends 
solely  on  the  negligence  of  defendant,  the  burden  of  proof  on  such  issue 
rests  on  the  plaintiff,  and  the  fact  of  the  cave-in  itself  carries  no  pre- 
sumption of  negligence. 

—Mountain  Copper  Co.  v.  Van  Buren,  123  Fed.  61 59  C.  C.  A.  279 

Plaintiff's  Intestate  was  employed  by  defendant  to  remove  such  of  the 
sheets  of  iron  constituting  the  roof  of  a  building  as  were  sound  enough 
to  be  used  on  another  building,  the  roof  being  convex  in  shape,  except 
for  a  space  in  the  center,  he  knowing  the  size  of  the  sheets,  and  that  if 
one  gave  way  he  would  fall  through,  unless  he  resorted  to  some  expedient 
for  safety,  and  also  knowing  that  some  of  the  sheets  were  not  in  good 
condition,  so  that  he  could  not  fail  to  understand  that  snow  might  be 
an  element  of  danger.  Held,  in  an  action  for  his  death,  a  sheet  having 
broken,  and  he  having  fallen  through,  that  an  instruction  that,  if  no 
time  was  fixed  as  to  when  he  should  commence  or  finish  the  work,  and 
snow  was  on  the  roof  when  he  was  employed,  or  fell  after  his  employ- 
ment, and  he  thereafter  commenced  the  work  without  any  direction,  he 
assumed  the  risk  from  the  presence  of  the  snow,  was  proper,  It  not  being 
necessary  to  qualify  it  by  the  condition,  if  he  knew  the  presence  of  the 
snow  was  likely  to  increase  the  risk,  as  it  was  Indisputable  that  he  did 
know  it. 

—Crawford  v.  American  Steel  &  Wire  Co.,  123  Fed.  275 

59  C.  C.  A.  293 

The  court  having  instructed  in  regard  to  the  general  duty  of  an  em- 
ployer towards  an  employe,  an  instruction,  given  with  reference  to  the 
defense  that  the  employ^  was  aware  of  the  risk  and  had  himself  se- 
lected the  instrumentalities  for  doing  it,  that  it  was  the  duty  of  the  em- 
ployer to  furnish  the  employ^  with  such  instrumentalities  as  he  called 
for,  and  that  if  he  did  not  call  for  such  means  to  the  extent  that  would 
make  his  doing  the  work  safe  the  fault  was  his,  is  proper. 

—Crawford  v.  American  Steel  &  Wire  Co.,  123  Fed.  275 

59  C.  C.  A.  293 

An  instruction,  in  an  action  for  death  of  one  from  falling  through  a 
sheet-iron  roof,  the  sound  sheets  of  which  he  was  employed  to  remove, 
that  the  jury  had  a  right  to  find,  from  the  location  of  a  rope  hanging 
down  through  the  place  where  he  fell,  and  from  the  marks  on  his  hands, 
that  he  went  over  the  snow  with  a  rope  in  his  hands  for  the  purpose 
of  protecting  himself  from  falling  through  the  roof;  and,  if  they  so 
found,  it  was  their  duty  to  find  he  realized  and  appreciated  the  danger, 
and  defendant  was  not  chargeable  with  the  consequence  of  his  failure 
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to  maintain  himself  by  means  of  the  rope  he  thus  relied  on — Is  proper, 
it  not  being  to  the  effect  that  the  mere  fact  that  an  employe,  is  aware  he 
is  entering  on  a  dangerous  undertaking  implies  his  consent  to  assume  the 
risks  incident  to  it,  but  that  when  an  employs  appreciates  the  particular 
nature  of  the  risk,  and  choses  to  encounter  it  with  a  certain  appliance 
only,  he  assumes  the  risk  of  the  insufficiency  of  the  appliance. 

—Crawford  v.  American  Steel  &  Wire  Co.,  123  Fed.  275 

59  C.  C.  A.  293 

Where  an  employ^  Is  an  adult  of  ordinary  intelligence,  he  impliedly 
assumes  all  the  ordinary  risks  incident  to  the  employment — not  only  those 
known  to  him,  but  also  those  readily  discernible;  but  not  nonobvious  or 
latent  risks,  In  the  absence  of  instruction  or  information  In  respect  to 
them. 

—Crawford  v.  American  Steel  &  Wire  Co.,  123  Fed.  275 

59  C.  O.  A.  293 

MAXIMS. 

Of  equity,  see  "Equity,"  §L 


See  "Damages,"  {  L 


MEASURE  OF  DAMAGES. 


MINES  AND  MINERALS. 


1.    Title,  conveyance*,  and  contract*. 

By  a  written  contract  defendant  agreed,  in  consideration  of  the  pay- 
ment by  plaintiff  of  his  necessary  expenses  in  developing  mines  in 
Alaska  for  the  year,  and  certain  payments  and  provisions  for  his  wife 
during  the  year,  to  assign  and  transfer  to  plaintiff  "an  undivided  one- 
half  interest  in  all  properties  he  possesses  in  the  territory  of  Alaska." 
It  appeared  from  extrinsic  evidence  that  defendant  then  owned  nine 
mining  claims  previously  located  by  him  in  Alaska,  and  that  it  was 
understood  that  the  contract  did  not  relate  to  any  claims  he  might 
thereafter  locate;  also  that  there  was  an  understanding,  aside  from  the 
contract,  that  defendant  should  do  one  half  the  assessment  work  on  the 
claims,  while  two  other  persons  Interested  with  plaintiff  should  do  the 
other  half,  and  the  three  went  to  Alaska  together,  but  each  taking  his 
separate  provisions.  After  doing  a  small  amount  of  work  it  was  aban- 
doned by  all,  and  defendant  located  a  number  of  other  claims  during  the 
season.  Held,  that  the  contract  was  one  of  bargain  and  sale,  and  not  of 
partnership  or  grub-staking,  and  that  it  gave  plaintiff  no  interest  in  the 
claims  subsequently  located  by  defendant 

—Roberts  v.  Date,  123  Fed.  238 59  C.  C.  A.  242 

Plaintiff  contracted  to  sell  to  defendant  a  mining  claim,  Identified  in 
the  contract  by  name  and  by  reference  to  the  government  survey  thereof, 
and  to  a  deed  which  plaintiff  made  at  the  same  time  and  deposited  in 
escrow.  Plaintiff  had  made  application  for  a  patent,  which  was  pending, 
and  which  he  agreed  to  prosecute  to  a  determination,  and  the  purchase 
money  was  to  be  paid  on  delivery  to  defendant  of  the  deed  and  the  re- 
ceiver's final  receipt.  Plaintiff  obtained  the  receipt,  and  tendered  and 
demanded  performance  within  the  time  limited  in  the  contract,  and  in 
accordance  with  its  terms,  which  was  refused  by  defendant.  At  the 
time  the  contract  was  made,  defendant  owned  another  claim,  to  which 
It  had  applied  for  a  patent,  and  which  was  prior  in  location  to  plaintiff's, 
and  overlapped  the  same;  such  fact  being  known  to  both  parties,  both 
claims  having  been  previously  surveyed  and  marked  on  the  ground. 
Subsequently  defendant,  having  received  its  patent,  filed  a  protest  against 
the  granting  of  a  patent  to  plaintiff  for  that  portion  of  his  claim  embraced 
in  its  own  patent,  which  was  sustained.    Held,  that  the  parties  must  be 
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presumed  to  have  contracted  with  reference  to  the  facts  which  both 
knew  to  exist,  and  that  plaintiff  had  fully  complied  with  the  contract  on 
his  part  when  be  obtained  and  tendered  the  final  receipt,  and  his  right 
to  recover  the  purchase  money  could  not  thereafter  be  defeated  by  the 
action  of  defendant;  that,  even  if  the  contract  required  that  the  receiver's 
receipt  should  be  equivalent  to  a  patent  for  the  whole  claim,  defendant 
could  not  take  advantage  of  plaintiffs  failure  to  obtain  such  patent,  which 
was  prevented  by  Its  own  act. 

—Griffin  v.  American  Gold  Min.  Co.,  123  Fed.  283 50  C.  C.  A.  301 

§   2.    Operation  of  mines,  quarries,  and  wells. 

A  person  employed  as  foreman  and  watchman  of  a  mine  does  not 
perform  services  of  a  professional  or  supervisory  character,  so  as  to  pre- 
clude him  from  being  entitled  to  a  lien  for  his  services,  under  Sess.  Laws 
Idaho  1893,  p.  49,  §  1,  providing  that  every  person  performing  labor  in 
any  mine  shall  have  a  lien  thereon  for  such  labor. 

-Idaho  Min.  &  Mill.  Co.  v.  Davis,  123  Fed.  396 69  C.  C.  A.  200 

Sess.  Laws  Idaho  1893,  p.  51,  §  7,  relating  to  laborers'  liens,  provides 
that,  in  every  case  in  which  one  claim  is  filed  against  two  or  more 
mines,  the  person  filing  such  claim  must  designate  the  amount  due  him 
on  each  of  the  mines;  otherwise,  the  lien  of  such  claim  will  be  postponed 
to  other  liens.  Held  that,  where  several  claims  and  locations  were  owned 
and  operated  as  one  mine,  as  against  the  parties  so  uniting  them,  they 
would  be  treated  as  a  single  claim,  and  hence  a  lien  for  services  was  not 
ineffective  for  failure  to  describe  the  particular  claim  relative  to  which 
the  services  were  rendered. 

—Idaho  Min.  &  Mill.  Co.  v.  Davis,  123  Fed.  396 59  C.  C.  A.  200 

Under  Sess.  Laws  Idaho  1895.  p.  48,  §  6,  providing  that  every  laborer 
claiming  a  lien  for  services  performed  in  a  mine  must,  within  60  days 
after  the  performance  of  the  labor,  file  for  record  a  claim  containing  a 
statement  of  his  demand,  the  fact  that  it  was  not  shown  that  a  claimant 
had  ceased  to  perform  his  duties  at  the  time  of  the  filing  of  his  claim 
for  lien  did  not  invalidate  his  claim. 

—Idaho  Min.  &  Mill.  Co.  v.  Davis,  123  Fed.  396 59C.C.A.200 

MISREPRESENTATION. 

By  Insured,  see  "Insurance,"  $  4. 

MODIFICATION. 

Of  injunction,  see  "Injunction,"  §  1. 

MORTGAGES. 

Mortgages  by  or  to  particular  classes  of  parties. 
See  "Building  and  Loan  Associations";  "Corporations,"  1 1. 

Mortgages  of  particular  species  of  property. 
See  "Fixtures." 
Railroads,  see  "Railroads,"  §  1. 

§    1.    Foreclosure  by  exercise  of  power  of  sale* 

Where,  by  the  terms  of  a  trust  deed,  discretionary  power  to  foreclose, 
under  certain  conditions,  is  vested  in  two  trustees,  the  concurrence  of 
both  is  requisite  to  the  exercise  of  such  power,  even  if  not  so  expressed 
in  terms;  and,  if  the  trustees  honestly  disagree,  that  fact  furnishes  no 
ground  for  charging  either  with  a  breach  of  the  trust,  but  their  non- 
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concurrence  results  In  a  failure  on  their  part  to  sue,  which  will  authorize 
the  beneficiaries  to  bring  suit  for  themselves  if  any  one  but  the  trus- 
tees jointly  may  sue  in  any  case. 

— Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  Elevated  R.  Co.,  122  Fed. 
914;  Lake  St.  Elevated  R.  Co.  v.  Farmers'  Loan  &  Trust  Co., 
Id 59  C.  C.  A.  140 

§   2*    Foreclosure  by  action. 

Defendant,  as  mortgagee,  was  assessed  and  taxed  on  a  mortgage  in 
California  in  the  county  where  the  property  was  situated  and  the  mort- 
gage recorded,  the  taxes  under  the  laws  of  the  state  being  a  lien  on  the 
property.  Defendant  afterwards  sold  and  transferred  the  mortgage  by 
an  assignment,  also  recorded,  by  which  the  assignee  assumed  and  agreed 
to  pay,  on  behalf  of  itself,  its  successors  and  assigns,  all  taxes  which 
had  been  or  might  be  assessed  against  defendant  on  the  mortgage.  A 
subsequent  assignee  foreclosed  the  mortgage,  bought  In  the  property,  and 
received  a  certificate  of  purchase  therefor,  which  he  transferred  to  plain- 
tiff. Held,  that  plaintiff  took  the  mortgage  interest  charged  with  notice 
of  the  terms  of  the  assignment  of  record,  and  subject  to  the  burden  of 
the  taxes,  and  could  not  recover  back  from  defendant  the  amount  paid 
to  discharge  the  same. 

— Anglo-Calif ornian  Bank  v.  Eudey,  123  Fed.  39 59  C.  C.  A.  119 

A  provision  in  a  mortgage  that  in  case  the  sum  secured,  or  any  part 
thereof,  or  any  interest  thereon,  is  not  paid  when  the  same  is  due,  or 
if  the  taxes  assessed  against  the  property,  or  any  part  thereof,  are  not 
paid  when  the  same  are  by  law  made  due  and  payable,  "then  the  whole 
of  said  sum  and  sums  and  the  interest  thereon  shall  and  by  these  presents 
become  due  and  payable,"  is  not  self-operative,  but  is  for  the  benefit  of 
the  creditor,  and  intended  to  give  him  an  option,  and  it  does  not  render 
the  principal  sum  due  and  payable  in  advance  of  the  time  specified  on 
the  face  of  the  note  because  of  a  prior  default  in  the  payment  of  interest 
or  taxes,  so  as  to  start  the  statute  of  limitations  to  running,  unless  the 
holder  elected  in  some  way  to  treat  it  as  due  at  an  earlier  time  in  con- 
sequence of  the  default. 

— Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  221;  Rhodes  v.  Same, 
Id 59  C.  C.  A.  225 

MOTIONS. 

Presentation  of  objections  for  review,  see  "Appeal  and  Error,"  §  5. 

MUNICIPAL  CORPORATIONS. 

Conclusiveness  of  judgment  on  municipal  bonds,  see  "Judgment,"  §  2. 

Construction  of  statutes  relating  to  water  supply,  see  "Statutes,"  $  1. 

Mandamus  affecting,  see  "Mandamus,"  §§  1,  2. 

Ordinances  denying  equal  protection  of  law,  see  "Constitutional  Law,"  §  1. 

Ordinances  relating  to  intoxicating  liquors,  see  "Intoxicating  Liquors." 

Regulations  as  to  navigation,  see  "Navigable  Waters,"  §  1. 

Water  supply,  see  "Waters  and  Water  Courses,"  §  1. 

§    1.     Fiscal  management,  public  debt,  securities,  and  taxation. 

Under  the  statutes  of  Ohio,  which  provide  that  all  bonds  issued  by 
municipal  corporations  shall  be  signed  by  the  mayor  and  clerk,  and  be 
sealed  with  the  seal  of  the  corporation,  where  bonds  issued  by  a  city, 
under  an  ordinance  containing  similar  provisions,  signed  by  the  mayor 
and  clerk,  and  attested  as  bearing  the  seal  of  the  city,  were  sealed  with 
the  seal  of  the  city  clerk,  if  the  same  was  not  in  fact  the  corporate  seal 
of  the  city  a  mistake  was  made  by  the  officers  against  which  an  inno- 
cent holder  of  the  bonds  was  entitled  to  relief  in  a  court  of  equity  by  a 
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decree  requiring  the  city  to  affix  the  proper  seal,  or  enjoining  It  from 
setting  up  Its  absence  as  a  defense  to  an  action  on  the  bonds. 

—City  of  Defiance  v.  Schmidt,  123  Fed.  1 59  C.  C.  A-  159 

Where  it  la  the  duty  of  the  mayor  and  clerk  of  a  city  to  sign,  seal,  and 
issue  bonds  provided  for  by  an  ordinance,  it  is  also  their  duty  to  ascertain 
and  determine  whether  all  statutory  requirements  essential  to  their 
regularity  under  the  law  have  been  complied  with,  and  their  recital  of 
such  fact  in  the  bonds  is  binding  on  the  city;  the  fact  that  the  ordinance 
referred  only  to  a  special  legislative  act  as  the  authority  for  their  issu- 
ance, and  directed  that  the  bonds  should  express  on  their  face  that  they 
were  issued  thereunder,  does  not  limit  the  effect  of  general  recitals 
therein  by  such  officers,  that  all  requirements  of  the  laws  of  the  state 
have  been  complied  with,  to  the  requirements  of  such  special  act. 

—City  of  Defiance  v.  Schmidt,  123  Fed.  1 59  C.  C.  A.  159 

Bonds  of  a  city  reciting  that  they  were  issued  "under  and  pursuant 
to  the  laws  of  the  state  of  Ohio,"  and  of  an  act  specially  referred  to. 
will  not  be  held  invalid  in  the  hands  of  a  bona  fide  purchaser  because 
of  the  unconstitutionality  of  the  special  act,  where  the  city  had  power  to 
issue  them  under  the  general  statutes  of  the  state;  and  a  further  re- 
cital therein  that  "it  is  hereby  specially  declared  that  all  proceedings* 
acts,  conditions  and  things  required  either  by  said  statutes  or  ordinances 
to  be  had  or  taken  preliminary  to  the  issue  hereof  have  been  duly  had 
and  taken  by  said  city,"  estops  the  city,  as  against  such  holder,  to  deny 
that  all  things  were  done  which  were  essential  to  their  validity  under 
the  general  statutes  as  well  as  under  the  special  act,  even  to  the  sub- 
4  mission  of  the  question  of  their  issuance  to  a  vote,  where  that  was  re- 
quired by  the  general  statutes,  though  not  in  terms  by  the  special  act. 
—City  of  Defiance  v.  Schmidt,  123  Fed.  1 59  C.  C.  A-  159 

Where  bonds  of  a  city  recited  the  purpose  for  which  they  were  issued, 
which  was  one  for  which  the  city  was  authorized  by  law  to  issue  bonds, 
and  also  recited  the  ordinance  which  provided  for  their  issuance  and 
sale  for  such  purpose,  the  city  is  estopped  to  deny  their  validity  as 
against  a  bona  fide  holder  on  the  ground  that  they  were  in  fact  issued 
for  a  different  and  unlawful  purpose. 

—City  of  Defiance  v.  Schmidt,  123  Fed.  1 59  C.  C.  A-  159 

Id  an  action  on  municipal  bonds,  it  is  not  necessary  for  plaintiff  to  nega- 
tive the  existence  of  facts  limiting  the  general  liability  imposed  by  statute. 
—United  States  v.  Saunders,  124  Fed.  124 59  C.  C.  A.  394 

Statutes  conferring  powers  and  imposing  duties  upon  municipal  officers 
to  levy  taxes  to  pay  judgments  against  their  cities  supersede  statutes 
and  their  limitations  conferring  less  extensive  powers  'and  duties  upon 
such  officers  to  levy  taxes  to  pay  bonds  when  the  bonds  have  become 
merged  in  final  judgments.  Thenceforth  the  statutes  authorizing  taxes 
to  pay  judgments  become  the  measure  of  the  authority  of  the  officers. 
—United  States  v.  Saunders,  124  Fed.  124 59  C.  C.  A.  394 

The  power  of  the  officers  of  a  municipality  to  levy  sufficient  general 
taxes  to  pay  the  bonds  of  their  city  is  a  legal  inference  from  the  authority 
to  issue  the  bonds,  in  the  absence  of  any  constitutional  or  statutory 
limitation  or  inhibition  of  this  power. 

—United  States  v.  Saunders,  124  Fed.  124 59  O.  C.  A.  394 

District  bonds  of  a  city,  issued  to  pay  for  Internal  Improvements  under 
subdivision  58,  f  52,  art.  2,  c.  14,  Comp.  St  Neb.  1887  (section  1282c, 
subd.  55,  Comp.  St.  1901),  which  contain  no  stipulation  limiting  the  re- 
course of  their  holders  to  the  special  taxes  levied  for  such  improvements, 
create  a  general  liability  of  the  city  issuing  them;  and  their  officers 
are  authorized  and  required  to  levy  and  collect  taxes  upon  all  the  taxable 
property  within  the  limits  of  the  city,  under  subdivisions  1,  2,  and  19 
of  section  1282c,  Comp.  St.  Neb.  1901,  to  pay  the  bonded  indebtedness 
which  they  evidence. 

—United  States  v.  Saunders,  124  Fed.  124 59  C.  C.  A.  394 
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When  a  judgment  has  been  rendered  against  a  city  on  such  bonds,  the 
power  Is  granted  to  its  officers,  and  the  duty  is  imposed  upon  them,  by 
sections  4488-4491,  Oomp.  St.  Neb.  1901,  to  levy  and  collect  taxes  upon 
all  the  taxable  property  in  the  city  to  pay  it. 

—United  States  v.  Saunders,  124  Fed.  124 ....59  0.  0.  A.  894 

MUTUAL  INSURANCE. 

See  'Insurance/'  f  8. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

f    1.     Rights  of  public. 

A  bridge  across  a  navigable  stream  is  an  obstruction  to  navigation  tol- 
erated only  because  of  necessity  and  the  convenience  of  commerce  on 
land,  and,  the  right  of  navigation  being  paramount,  it  is  incumbent  on 
the  owner  of  the  bridge  to  so  construct  it  that  it  may  be  readily  opened 
to  permit  the  passage  of  vessels,  to  place  it  in  charge  of  persons  compe- 
tent to  operate  it,  and  to  equip  it  with  lights  and  signals  giving  warning 
of  its  position  in  opening  and  closing,  and  to  give  timely  warning  to  ap- 
proaching vessels  if  for  any  reason  it  cannot  be  opened.  A  vessel  hav- 
ing given  proper  signal  to  open  a  bridge,  and  prudently  proceeding  under 
slow  speed,  in  the  absence  of  proper  warning  to  the  contrary,  has  the 
right  to  presume  that  the  bridge  will  be  opened  in  time  for  passage,  and 
is  not  bound  to  stop  until  it  has  been  opened. 

—Clement  v.  Metropolitan  West  Side  Elevated  Ry.  Co.,  123  Fed.  271. . 

59  C.  C.  A.  289 

The  ordinance  of  the  city  of  Chicago  requiring  the  commissioner  of 
public  works  to  provide  and  maintain  vessel  signals  on  all  bridges  over 
the  Chicago  river,  and  providing  that  it  shall  be  unlawful  for  any  vessel 
to  attempt  to  pass  a  bridge,  or  to  approach  nearer  than  the  end  of  the 
bridge  protection,  while  the  signals  are  up  or  the  bridge  is  opening  or 
closing,  as  that  the  same  may  be  injured,  applies  only  to  bridges  owned 
by  the  city,  and  is  for  their  protection,  and  does  not  affect  the  rights 
of  vessels  with  respect  to  private  bridges,  nor  determine  what  shall  be 
prudent  navigation. 

—Clement  v.  Metropolitan  West  Side  Elevated  Ry.  Co.,  123  Fed.  271. . 

59  C.  C.  A.  289 

A  steamer  254  feet  long  was  proceeding  up  the  Chicago  river  at  night, 
at  a  slow  speed,  which  enabled  her  to  stop  within  her  length.  She 
passed  through  a  number  of  bridges,  and  gave  timely  signal  for  the 
opening  of  a  private  bridge  owned  by  defendant,  an  elevated  railway 
company,  which  was  raised  by  electrical  machinery.  As  she  entered  the 
draw  of  the  next  bridge  below,  which  was  135  feet  distant,  it  was  seen 
that  defendant's  bridge  was  not  opening,  although  no  warning  of  such 
fact  had  been  given,  and  the  vessel  was  immediately  started  full  speed 
astern,  but  could  not  be  entirely  stopped  until  she  struck  the  bridge  and 
was  injured.  Held,  that  the  vessel  was  not  in  fault,  and  that  the  burden 
rested  on  defendant  to  excuse  its  failure  to  perform  its  duty  to  open  the 
bridge;  that  in  the  absence  of  any  such  showing,  beyond  the  mere  state- 
ment that  the  bridge  could  not  be  opened,  defendant  was  liable  for  the 
injury. 

—Clement  v.  Metropolitan  West  Side  Elevated  Ry.  Co.,  123  Fed.  271. . 

59  C.  C.  A.  289 

59  C.C.A.— 47 
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NAVIGATION. 

See  "Navigable  Waters,"  8  1. 

Rules  for  preventing  collisions,  see  "Collision." 

NEGLIGENCE 

By  particular  classes  of  parties. 
See  "Carriers,"  §  2. 

Employers,  see  "Master  and  Servant,"  8  2. 
Railroad  companies,  see  "Railroads,"  §  2. 

Condition  or  use  of  particular  species  of  property,  works,  or  machinery. 

See  "Explosives";  "Navigable  Waters,"  f  1;  "Railroads,"  {  2. 
Tugs,  see  "Towage." 

Contributory  negligence. 
Of  person  injured  by  operation  of  railroad,  see  "Railroads,"  %  2. 

8    1.    Proximate  cause  of  injury. 

An  injury  that  results  from  an  act  of  negligence,  but  that  could  not 
have  been  foreseen  or  reasonably  anticipated  as  its  probable  consequence, 
and  that  probably  would  not  have  resulted  from  it,  had  not  the  inter- 
position of  some  new  and  independent  cause  interrupted  the  natural 
sequence  of  events,  turned  aside  their  course,  and  produced  it,  is  not 
actionable,  and  such  an  act  of  negligence  is  the  remote  cause,  and  the 
independent  intervening  cause  is  the  proximate  cause,  of  the  injury. 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  118.  .59  C.  C.  A.  593 

It  is  no  defense  to  an  action  for  damages  for  an  injury  of  which  the 
act  or  omission  of  the  defendant  was  the  proximate  cause  that  the  negli- 
gent or  wrongful  act  of  another  concurred  with  the  recklessness  of  the 
defendant  to  produce  the  untoward  result 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  118.  .59  C.  C.  A.  593 

But  the  concurring  negligence  of  another  cannot  transform  the  remote 
into  the  proximate  cause  of  an  injury,  or  create  or  increase  the  liability 
of  the  defendant  It  cannot  make  an  injury  which  was  not  the  natural 
and  probable  result  of  the  negligent  acts  or  omissions  of  the  defendant 
their  natural  and  probable  consequence.  No  act  contributes  to  an  injury, 
in  the  legal  acceptation  of  that  term,  unless  it  is  a  proximate  cause  of 
that  injury,  and  no  one  is  liable  for  an  injury  unless  it  was  the  natural 
and  probable  result  of  his  act 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  C.  C.  A.  593 

But  an  Injury  which  could  not  have  been  foreseen  or  reasonably  an- 
ticipated as  the  probable  result  of  an  act  of  negligence  is  not  actionable, 
and  such  an  act  is  either  the  remote  cause,  or  no  cause  whatever,  of  the 
injury. 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  C.  C.  A.  593 

An  injury  that  is  the  natural  and  probable  consequence  of  an  act  of 
negligence  is  actionable,  and  such  an  act  is  the  proximate  cause  of  tbe 
injury. 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  C.  C.  A.  593 

The  plaintiff  entered  and  passed  along  a  hall  In  the  building  of  the 
defendant  to  take  the  elevator,  the  well  or  shaft  of  which  opened  into  the 
hall.  A  boy,  who  was  a  stranger  to  her  and  to  the  defendant,  hurried 
past  her  in  the  hall,  pushed  the  sliding  door  of  the  well  of  the  elevator, 
which  was  open  from  one  to  ten  inches,  back  as  far  as  it  would  go,  and 
stepped  back.  The  plaintiff  supposed  this  boy  was  the  operator  of  the 
elevator,  and  stepped  in.     The  elevator  was  at  an  upper  floor  In  charge 
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of  its  regular  operator,  and  plaintiff  fell  to  the  bottom  of  the  well  and 
was  injured.  The  hall  was  so  dark  that  it  was  difficult,  but  not  impos- 
sible, to  see  the  elevator  when  it  was  at  the  lower  floor,  and  when  it 
was  not  there  nothing  but  darkness  was  visible  in  the  well.  The  strange 
boy  had  been  seen  by  witnesses  riding  and  visiting  on  the  elevator  a 
dozen  times  and  endeavoring  to  operate  it  once.  The  door  of  the  shaft 
or  well  could  be  opened  from  the  outside,  when  it  was  latched,  by  lift- 
ing and  sliding  it.  It  would  bound  open  from  one  to  ten  inches  when 
the  operator  jammed  it,  and  it  was  often  left  open  to  that  extent.  Held, 
the  negligent  acts  and  omissions  of  the  defendant  were  not,  and  those  of 
the  strange  boy  were,  the  proximate  cause  of  the  injury.  The  latter 
constituted  an  independent  intervening  cause,  which  interrupted  the 
natural  sequence  of  events  between  the  negligence  of  the  defendant  and 
the  injury  of  the  plaintiff,  insulated  the  defendant's  negligence  from 
the  plaintiff's  hurt,  broke  the  causal  connection  between  them,  and  pro- 
duced her  injury. 

— (Dole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  O.  C.  A.  593 

The  act  of  the  strange  boy  could  not  be  foreseen  or  reasonably  antici- 
pated as  the  probable  result  of  the  negligent  acts  or  omissions  of  the  de- 
fendant A  violation  of  law  or  duty  by  a  third  party,  when  not  intended 
by  a  defendant,  is  not  regarded  by  the  law  as  the  natural  consequence 
of  his  acts  of  negligence,  and  cannot  be  reasonably  anticipated  as  their 
probable  result. 

—Cole  v.  German  Savings  &  Loan  Soc.,  124  Fed.  113.  .59  C.  C.  A.  593 

§    2.    Actions. 

The  question  of  the  contributory  negligence  of  the  plaintiff  in  an 
action  for  a  personal  injury  held,  under  conflicting  evidence  as  to  the 
facts,  and  his  knowledge  of  the  danger,  to  have  been  properly  submitted 
to  the  jury. 

—National  Metal  Edge  Box  Co.  v.  Maroni,  123  Fed.  410 

59  C.  C.  A.  518 

The  question,  what  is  the  proximate  cause  of  an  injury?  is  ordinarily 
a  question  for  the  jury.  But  the  burden  is  always  on  the  plaintiff,  in 
an  action  for  personal  injury,  to  show  that  the  negligence  charged  was 
the  proximate  cause  of  the  injury;  and  where,  at  the  close  of  the  trial, 
there  Is  no  substantial  evidence  upon  which  the  jury  can  properly  find 
that  the  defendant's  negligence  was  the  proximate  cause  of  the  Injury, 
it  is  the  duty  of  the  court,  as  it  is  in  a  like  condition  of  the  evidence  in 
the  trial  of  other  Issues  of  fact,  to  peremptorily  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant. 

—Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  C.  C.  A.  593 

NOTICE. 

Of  particular  fact  8,  acts  or  proceedings. 
Cancellation  of  insurance  policy,  see  "Insurance,"  §  3. 
Defects  in  goods  sold,  see  "Sales."  §  4. 
Insurance  assessments,  see  "Insurance,"  §  2. 
Sale  of  pledge,  see  "Pledges." 

OBSTRUCTIONS. 

Of  navigable  waters,  see  "Navigable  Waters,"  8  1. 

OFFER. 

Proposals  for  contract,  see  "Contracts,"  §  1. 
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OFFICERS. 

Particular  classes  of  officers. 
See  "Receivers." 

Corporate  officers,  see  "Corporations,"  $  1. 
Revenue  officers,  see  "Internal  Revenue." 

{    1*    Bights,  powers,  duties,  and  liabilities. 

The  law  imposes  upon  public  officers  the  duty  to  do  for  the  benefit  of 
private  citizens  whatever  it  invests  them  with  the  power  to  perform  on 
their  behalf,  whenever  public  interest  or  individual  rights  call  for  the 
performance  of  that  duty. 

—United  States  v.  Saunders,  124  Fed.  124 59  aO.A.394 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  1 1. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error." 

ORDINANCES. 

Regulations  as  to  navigation,  see  "Navigable  Waters,"  f  1. 

PARTIES. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  4. 
Persons  concluded  by  judgment,  see  "Judgment,"  $  2. 
To  mandamus  proceedings,  see  "Mandamus,"  §  2. 

PASSENGERS. 

See  "Carriers,"  I  2. 

PATENTS. 

Operation  and  effect  of  former  adjudication  in  action  for  royalties,  see  "Judg- 
ment," §  1. 
Review  by  bill  in  equity  in  patent  case,  see  "Equity,"  §  5. 

$    1.    Patentability. 

The  substitution  of  steel  or  wrought  iron  for  cast  iron  as  the  material 
from  which  a  structure  is  made  does  not  constitute  patentable  invention, 
although  such  change  of  material  also  involves  a  change  in  the  method 
of  construction  and  in  form,  the  new  article  being  stamped  or  swaged 
from  a  single  sheet  of  metal,  where  when  made  it  performs  the  same 
functions  in  substantially  the  same  way,  its  only  advantage  over  the  old 
structure  being  attributable  to  the  inherent  qualities  of  the  material  used. 
—Drake  Castle  Pressed  Steel  Lug  Co.  v.  Brownell  &  Co.,  123  Fed. 
86 59  C.  a  A.  216 
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The  testimony  of  a  witness  that,  according  to  his  recollection,  a  serious 
fire  occurred  in  his  plant  on  a  certain  date,  12  years  back,  and  that  he 
made  the  invention  covered  by  the  patent  in  suit  "about  a  month"  before 
the  fire,  Is  not  sufficient  to  carry  the  date  of  invention  back  of  an  appli- 
cation for  an  anticipating  patent,  which  was  filed  25  days  before  the 
time  fixed  for  the  fire. 

— Bettendorf  Patents  Co.  v.  J.  R.  Little  Metal  Wheel  Co.,  123  Fed. 
433 59  0.  O.  A.  473 

Anticipation  is  not  avoided  by  the  fact  that  the  anticipating  patent 
was  granted  to  the  same  patentee. 

— Doig  v.  Morgan  Mach.  Co.,  122  Fed.  460 59  C.  C.  A.  616 

The  commercial  success  of  a  complicated  machine,  covered  by  a  pat- 
ent containing  a  large  number  of  claims,  is  not  persuasive  evidence,  in 
itself,  that  a  single  element  or  part  of  the  machine  involves  invention. 
— Doig  v.  Morgan  Mach.  Co.,  122  Fed.  460 59  C.  C.  A.  616 

§  2.    Title,  conveyances,  and  contracts. 

A  decree  dismissing  a  bill  for  infringement  of  a  patent,  filed  by  a 
licensee  thereunder,  where  the  defenses  pleaded  were  the  invalidity  of 
the  patent  and  noninfringement,  and  the  decree  Is  not  based  specifically 
on  either,  will  not  be  construed  as  an  adjudication  of  the  invalidity  of 
the  patent,  which  will  be  conclusive  to  relieve  the  complainant  from 
liability  for  further  royalties  under  the  license  contract. 

—Wilcox  &  Gibbs  Sewing  Mach.  Co.  v.  Sherborne,  123  Fed.  875 

59  C.  C.  A.  363 
5  3.    Infringement. 

Where  the  questions  presented  on  an  appeal  from  a  final  decree  finding 
Infringement  of  a  patent  do  not  differ  in  any  material  respect  from  those 
determined  adversely  to  the  appellant  on  a  former  appeal  from  an 
interlocutory  order  granting  a  preliminary  injunction,  and  the  membership 
of  the  court  has  changed  in  the  meantime,  such  questions  will  not  be 
again  reviewed. 

— Cimiottl  Unhairing  Co.  v.  Nearseal  Unhairing  Co.,  123  Fed.  479 

59  C.  C.  A.  58 

Where  one  claim  of  a  patent  Is  adjudged  void  in  a  suit  for  Infringe- 
ment, the  complainant  is  precluded  by  Rev.  St.  §  973  [U.  S.  Comp.  St. 
1901,  p.  703],  from  recovering  costs,  although  other  claims  are  held  valid 
and  infringed,  unless  a  proper  disclaimer  as  to  the  void  claim  was  en- 
tered before  the  suit  was  brought 

—Fairbanks,  Morse  &  Co.  v.  Stickney,  123  Fed.  79 59  C.  C.  A.  209 

A  presumption  of  patentable  novelty  arises  from  the  granting  of  a 
patent  for  a  new  combination  of  old  elements,  which  can  only  be  over- 
come by  clear  proof. 

—Fairbanks,  Morse  &  Co,  v.  Stickney,  123  Fed.  79 59  C.  C.  A.  209 

The  refusal  of  a  Circuit  Court  to  Increase  the  damages  found  to  have 
been  sustained  by  a  complainant  because  of  defendant's  infringement,  as 
permitted  by  Rev.  St.  §  4921  [U.  S.  Comp.  St.  1901,  p.  3395],  will  not  be 
disturbed  by  the  appellate  court  unless  clearly  demanded  by  the  evidence. 

— Kisslnger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91 

59  C.  C.  A.  221 

On  an  accounting  by  an  infringer  for  profits  made  on  sales  of  the  In- 
fringing device,  he  is  entitled  to  credit  for  commissions  shown  to  have 
been  paid  agents  on  such  sales,  but  to  authorize  the  allowance  to  him 
as  a  credit  of  a  share  of  the  general  expenses  of  his  business  there  must 
be  specific  evidence  from  which  the  proportion  of  such  expenses  justly 
chargeable  to  that  part  of  the  business  ran  be  determined. 

— Kissinger-lson  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91 

59  C.  C.  A.  221 

Where  defendants  bought  the  infringing  articles  from  the  manufac- 
turers, and  resold  the  same,  they  are  chargeable  on  an  accounting  for 
profits  only  with  the  profits  made  by  themselves  above  the  price  paid, 
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and  not  for  the  profits  made  by  the  manufacturers,  whatever  may  be 
their  liability  for  damages  sustained  by  complainant  over  and  above  the 
profits  so  made. 

— Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91 

59  C.  C.  A.  221 

A  bill  in  equity  for  infringement  need  not  be  positively  verified  unless 
it  is  sought  to  be  used  as  evidence  on  a  motion  for  a  preliminary  injunc- 
tion. 

—United  States  Mitis  Co.  v.  Detroit  Steel  &  Spring  Co.,  122  Fed.  S63 

59  C.  C.  A.  589 

A  complainant  who  brings  suit  for  infringement  within  six  months 
after  the  termination  of  otlier  litigation  which  involved  the  validity  and 
construction  of  his  patent  is  not  chargeable  with  laches  which  will  de- 
feat his  right  to  relief. 

—United  States  Mitis  Co.  v.  Detroit  Steel  &  Spring  Co.,  122  Fed.  863 

59  C.  C.  A.  5S9 

An  allegation  in  a  bill  filed  in  1899  that  defendant  has  infringed  com- 
plainant's patent  "since  the  1st  day  of  January,  1893,"  is  not  to  be  con- 
strued as  stating  that  the  infringement  began  on  that  date  and  has  con- 
tinued ever  since,  so  as  to  render  the  bill  subject  to  demurrer  for  laches, 
but  as  charging  that  the  infringement  occurred  subsequent  to  such  date. 
—United  States  Mitis  Co.  v.  Detroit  Steel  &  Spring  Co..  122  Fed.  Srt3 

59  C.  C.  A.  589 

A  court  of  equity  has  jurisdiction  of  a  suit  for  infringement  of  a  pat- 
ent where  both  a  temporary  and  permanent  injunction  were  prayed  for, 
and  the  answer  to  the  bill  was  due  more  than  a  month  before  the  expira- 
tion of  the  patent,  although  no  motion  for  a  preliminary  injunction  was 
made;  and,  having  thus  acquired  jurisdiction  to  grant  both  temporary 
and  permanent  relief,  it  cannot  be  defeated  by  the  failure  of  defendant 
to  observe  the  rules  and  plead  before  the  patent  expired,  nor  by  any 
change  of  conditions  occurring  after  the  filing  of  the  bill. 

—United  States  Mitis  Co.  v.  Detroit  Steel  &  Spring  Co.,  122  Fed.  SK\ 

59  C.  C.  A.  5J# 


PATENTS  ENUMERATED. 

FRENCH. 

1858. 
32,389.  Feed  table  for  rolling  mill  652 

GERMAN. 
24,731.  Collar  ironing  machine...  367 

UNITED   STATES* 

ORIGINAL. 

138.050.  Store  service  apparatus. . .  513 
101,070.  Store  service  apparatus.  . .  513 
173,000.  Collar  ironing  machine...  367 
250.024.  Store  service  apparatus.  . .  513 
258,334.  Collar  ironing  machine...  367 
200,024.  Store  service  apparatus.  ..  513 
203,407.  Sewing  machine  trimmer. . 

363,  364 

276,039.  Box  nailing  machine 618 

282,321.  Store  service  apparatus. . .   513 

280.802.  Brick  machine 467,  470 

287,805.  Collar  ironing  machine... 

367,  368 
297,249.  Store  service  apparatus . . .  513 
301,012.  Clutch  mechanism  ...212,  214 
308,481.  Store  service  apparatus...  514 
309,520.  Store  service  apparatus. . .  514 


314,814.  Store  service  apparatus. . .  514 
320,965.  Store  service  apparatus...  513 
321,360.  Store  service  apparatus. . .  514 
3PK  ^5.  Store  service  apparatus...  514 
3!  16.  Store  service  apparatus...  514 
325,618.  Store  service  apparatus. ..  514 
&  >3.  Store  service  apparatus. ..  514 
3J        >9.  Store  service  apparatus. . .  514 

341.700.  Sewing  machine 364,  305 

342,208.  Box  nailing  machine 610 

3<  !9.  Store  service  apparatus...  514 
345,393.  Feeding     mechanism      for 

rolling  mills 651 

352,748.  Feed  table  for  rolling  mill  651 

362.443.  Store  service  apparatus. . .  514 

362.444.  Store  service  apparatus. ..  514 
370.118.  Clutch  mechanism  ...212,214 
383,258.  Machine  for  plucking  furs 

357,  361 

395,871.  Brick  machine 467,470 

429,296.  Brick  machine    467,  469 

433,791.  Coil    clasp     for    fastening 

belts 370.  372 

441,846.  Paper  tubes 626 

455,374.  Brick  machine   467,  470 

465,967.  Store  service  apparatus...  510 
474,183.  Clutch  mechanism  ...212,213 
483,139.  Collar  shaping  machine. . .  367 

488,622.  Brick  machine 467,  470 

491,091.  Boiler  lug 216 

492,927.  Paper  board 471 
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509,514.  Collar  shaping  machine. ..  307  i  608,720.  Collar  ironing  machine. ..  366 


520,528.  Clutch  mechanism   ...212,  214 

550,815.  Method  of  securing  metal 

spokes  to  metal  hubs. . .  473 

554,675.  Rubber  tire  wheel 215 

557,76a  Collar  ironing  machine. . .  367 

561,198.  Clutch  mechanism  ....212,  213 

566,508.  Clutch  mechanism  ....212,  213 


623,889.  Store  service  apparatus. . 

510,  517 
627^89.  Collar  ironing  machine... 

366,  368 
645,505.  Store  service  apparatus. . . 

510,  518 
655.440.  Clutch  mechanism 209 


PERSONAL  INJURIES. 

See  "Negligence." 

Caused  by  explosives,  see  "Explosives." 

Province  of  court  and  jury  in  action  for,  see  "Trial, "  |  8* 

To  employe,  see  "Master-  and  Servant,"  S  2. 

To  passenger,  see  "Carriers,"  S  2. 

PETITION. 

In  bankruptcy,  see  "Bankruptcy,"  §  1. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  6ee  "Trial,"  §  3. 
Conformity  of  decree  to  pleadings  in  equity,  see  "Equity,"  g  4. 

In  particular  actions  or  proceedings. 
See  "Assumpsit,  Action  of." 
For  infringement  of  patent,  see  "Patents,"  §  3. 
For  personal  injuries,  see  "Master  and  Servant,"  $  2. 

Indictment  or  criminal  information  or  complaint,  see  "Indictment  and  Infor- 
mation." 

PLEDGES. 

The  provisions  of  Civ.  Code  Cal.  §§  3001,  3002,  requiring  demand  to 
be  made  on  the  pledgor,  if  he  can  be  found  before  sale  of  a  pledge,  and 
that  actual  notice  of  the  sale  be  given  him,  do  not  change  the  general 
rule  that  the  right  and  lien  of  the  pledgee  survive  the  death  of  the 
pledgor,  and  that  in  such  case  he  may  sell  the  pledge  on  demand  for 
payment  made  on  the  executors  of  the  pledgor,  and  notice  to  them  of  the 

-Bell  v.  Mills,  123  Fed.  24 59  C.  C.  A.  104 

Under  the  laws  of  California,  the  executors  of  a  deceased  pledgor,  and 
not  his  heirs,  are  the  proper  persons  upon  whom  to  serve  notice  of  sale 
of  the  pledge. 

—Bell  v.  Mills,  123  Fed.  24 59  C.  C.  A.  104 

Code  Civ.  Proc.  Cal.  §  1524,  relating  to  estates  of  decedents,  and 
providing  that  "interests  in  personal  property  pledged  and  choses  in  ac- 
tion may  be  sold  in  the  same  manner  as  other  personal  property  when 
it  appears  for  the  best  interest  of  the  estate,"  merely  gives  the  executor 
or  administrator  the  right  to  sell  personal  property  pledged  subject  to 
the  lien  of  the  pledgee,  which  it  recognizes  as  surviving,  and  does  not 
affect  the  pledgee's  right  to  sell  in  the  statutory  manner  upon  demand 
and  notice. 

—Bell  v.  Mills,  123  Fed.  24 59  C.  C.  A.  104 

The  power  to  sell  a  pledge  is  one  conferred  by  statute  in  California, 
and,  being  coupled  with  an  interest, .  and  one  which  may  be  exercised 
by  the  pledgee  in  his  own  name,  it  is  not  revoked  by  the  death  of  the 
pledgor,  although,  under  Civ.  Code  Cal.  §  2888,  the  title  to  the  property 
remains  in  the  pledgor. 

—Bell  v.  Mills,  123  Fed.  24 59  C.  C.  A  104 
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Under  the  requirements  of  the  California  statute  that  a  sale  of  pledged 
property  shall  be  made  "in  the  manner  and  upon  notice  to  the  public 
usual  at  the  place  of  sale/1  it  is  not  necessary  that  the  published  notice 
of  such  sale  shall  state  that  the  property  is  pledged,  or  that  it  is  the 
property  of  the  pledgor,  where  that  is  not  shown  to  be  usual  at  the 
place  of  sale. 

-Bell  v.  Mills,  128  Fed.  24 59  a  C.  A.  KM 


POLICY. 


Of  insurance,  see  "Insurance." 


POST  OFFICE. 

Sureties  on  bond  of  mail  route  contractor,  see  "Principal  and  Surety." 

|   1*    Offenses  against  postal  laws. 

Under  Rev.  St.  §  5480  [U.  S.  Comp.  St.  1901,  p.  369G],  which  makes  it 
a  criminal  offense  if  any  person,  having  devised  a  scheme  or  artifice  to 
defraud,  "shall,  in  and  for  executing  such  scheme  or  artifice,  •  •  • 
place  or  cause  to  be  placed  any  letter  •  •  •  in  any  post  office, 
branch  post  office,  or  street  or  hotel  letter  box  of  the  United  States,"  a 
railway  postal  car  used  and  designated  as  a  railway  post  office  for  the 
receiving  and  distribution  of  mail  Is  a  branch  post  office. 

— Hanley  v.  United  States,  123  Fed.  849 59  O.  O.  A.  153 

Under  Rev.  St.  §  5480  [U.  S.  Comp.  St.  1901,  p.  3696],  relating  to  the 
use  of  the  mails  to  defraud,  and  which  provides  that  an  indictment  for 
its  violation  "may  severally  charge  offenses  to  the  number  of  three  when 
committed  within  the  same  six  calendar  months,  but  the  court  thereupon 
shall  give  a  single  sentence/1  where  three  indictments,  charging  each 
a  single  offense  under  such  section,  are  consolidated  under  section  1024 
[U.  S.  Oomp.  St.  1901,  p.  720],  and  the  dt  aidant  is  convicted  of  the  three 
offenses,  committed  within  the  same  six  calendar  months,  the  result  is 
the  same  as  though  all  had  been  charged  in  the  same  indictment,  and 
the  court  can  impose  only  a  single  sentence. 

—Hanley  v.  United  States,  123  Fed.  849 59  O.  C.  A.  153 

POWERS. 

Of  sale  in  mortgage,  see  "Mortgages,"  §  1. 

PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  f  2. 

In  particular  civil  actions  or  proceedings. 
See  "Assumpsit,  Action  of";  "Mandamus,"  f  2. 

Particular  proceedings  in  actions. 

See  "Costs";  "Evidence";  "Judgment";  "Judicial  Sales";  "Jury";  ••Removal  of 
Causes";  "Trial." 

Particular  remedies  in  or  incident  to  actions* 
See  "Injunction";  "Receivers." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 
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Procedure  in  exercise  of  special  jurUdictioni 
In  admiralty,  see  "Admiralty." 
In  bankruptcy,  see  "Bankruptcy.** 
In  equity,  see  "Equity." 
In  insolvency,  see  "Insolvency." 

Procedure  on  review. 
See  "Appeal  and  Error." 

PREFERENCES. 

Effect  of  proceedings  In  bankruptcy,  see  "Bankruptcy,"  f  2. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Appeal  and  Error,"  |  & 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  f  1. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  §  5. 

On  stock  of  building  and  loan  association,  see  "Building  and  Loan  Associa- 
tions." 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Executors  and  Administrators,"  g  1. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,"  $  8. 


PRINCIPAL  AND  AGENT. 


See  "Attorney  and  Client" 

Admissions  by  agent,  see  "Evidence,"  $  1. 

Corporate  agents,  see  "Corporations,"  1 1. 

PRINCIPAL  AND  SURETY. 

Admissions  by  servant  under  employe's  bond  as  evidence  against  surety,  see 

"Evidence,"  §  1. 
Liabilities  of  sureties  on  bonds  in  legal  proceedings,  see  "Appeal  and  Error," 

§9. 
Liabilities  of  sureties  on  bond  of  revenue  officer,  see  "Internal  Revenue." 

|    1.    Discharge  of  surety. 

Wbere  the  United  States  took  a  proposal  bond  securing  performance 
of  a  mail  route  contract,  and  after  letting  the  contract  required  another 
bond  from  the  contractor,  each  obligation  was  an  independent  undertak- 
ing, and  the  second  obligation  did  not  stand  as  a  guaranty  for  the  per- 
formance of  the  first. 

—National  Surety  Co.  v.  United  States,  123  Fed.  294.  .59  C.  C.  A.  479 
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Where  defendant  executed  a  bond  as  surety  for  the  performance  of  a 
certain  mall  route  contract,  it  was  no  defense  to  an  action  thereon  that 
the  government  had  taken  a  proposal  bond  covering  the  same  liability 
prior  to  the  execution  of  the  bond  in  suit,  and  that  an  action  brought 
to  enforce  the  same  had  been  voluntarily  dismissed. 

—National  Surety  Co.  v.  United  States,  123  Fed.  294.  .58  O.  O.  A.  479 

§   2.    Remedies  of  creditor*. 

In  an  action  by  the  United  States  on  the  bond  of  a  contractor  for  public 
work,  which  also  secured  the  claims  of  subcontractors  and  materialmen, 
the  surety  set  up  as  special  defenses  a  prior  recovery  on  the  bond,  as 
a  partial  discharge  of  its  obligation,  and  also  the  pendency  of  a  suit  in 
equity,  brought  by  it  to  marshal  all  claims  under  the  bond  in  which 
a  decree  had  been  entered  requiring  it  to  pay  claims,  the  amount 
of  which  had  not  at  that  time  been  ascertained.  A  demurrer  to  such 
defenses  was  overruled,  and  plaintiff  filed  no  further  pleading,  taking 
Issue  thereon.  The  cause  was  tried,  and  a  verdict  returned,  fixing  the 
amount  of  plaintiffs  damages  at  a  sum  which,  together  with  the  Judg- 
ment previously  paid,  was  still  less  than  the  obligation  of  the  bond; 
but  before  judgment  had  been  entered  thereon  defendant  paid  the  amount 
required  to  satisfy  the  decree  in  the  equity  suit,  and  filed  a  motion  asking 
that  judgment  be  entered  only  for  the  amount  of  the  penal  obligation  of 
its  bond,  after  deducting  the  sums  paid  in  satisfaction  of  the  prior  judg- 
ment and  decree,  which  left  a  balance  smaller  than  the  verdict.  HeW, 
that  it  was  not  precluded  from  setting  up  such  matters  by  the  fact  that 
it  did  not  make  proof  of  the  same  in  the  action,  since,  even  if  they  were 
not  admitted  by  plaintiff's  course  of  pleadings,  they  were  at  that  time 
insufficient  in  law  to  show  that  defendant's  existing  liability  was  less 
than  the  amount  of  the  verdict,  and  would  not,  therefore,  if  proved,  have 
affected  the  amount  of  the  recovery. 

-American  Surety  Co.  v.  United  States,  123  Fed.  287.  .59  C.  C.  A.  256 

In  an  action  on  a  bond  securing  performance  of  a  mail  route  contract, 
a  single  letter  of  the  auditor  of  the  post  office  department  that  on  a 
similar  contract,  in  which  defendant  was  surety  for  another,  it  would 
only  be  liable  after  the  sureties  on  the  proposal  bond  failed  to  pay  the 
damage,  was  irrelevant. 

—National  Surety  Co.  v.  United  States,  123  Fed.  294.  .59  O.  O.  A  479 

PROCESS. 

In  action  to  enforce  maritime  lien,  see  "Maritime  Liens,"  §  8. 
Particular  forms  of  writs,  see  "Injunction";  "Mandamus." 

PROFITS. 

Liability  of  Infringer  of  patent  for  loss  of,  see  "Patents,"  §  3. 

PROPERTY. 

See  "Copyrights";  "Fixtures";  "Mines  and  Minerals";  "Shipping";  "Trade- 
Marks  and  Trade-Names." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  §  3. 

In  criminal  prosecutions,  see  "Criminal  Law,"  §  2. 
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PROXIMATE  CAUSE 

Of  injury,  see  "Negligence,"  1 1. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  f  1. 

PUBLIC  USE 

Taking  property  for  public  use,  see  "Eminent  Domain.99 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  f  1. 

PUNISHMENT. 

For  offenses  against  postal  laws,  see  "Post  Office,"  f  1. 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  of." 

QUARANTINE 

Regulations  affecting  interstate  commerce,  see  "Commerce,"  1 1* 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  'Trial/'  §  2. 

In  criminal  prosecutions,  see  "Criminal  Law,"  |  2. 

RAILROADS. 

As  employers,  see  "Master  and  Servant." 
Carriage  of  goods  and  passengers,  see  "Carriers." 

Rights  of  telegraph  companies  on  right  of  way,  see  "Telegraphs  and  Tele- 
phones," §  1. 

|    1«    Indebtedness,  securities,  liens,  and  mortgages. 

Appellants,  who  were  mortgage  bondholders,  opposed  the  confirmation 
of  a  sale  of  the  mortgaged  property  under  a  decree  of  foreclosure  to 
other  bondholders  on  the  ground  of  inadequacy  of  price,  and  on  the  hear- 
ing of  the  objections  the  court  permitted  further  bidding  conditioned  on 
the  offer  of  a  better  bid  by  appellants.  They  made  such  bid,  and  par- 
ticipated in  the  subsequent  bidding,  the  final  bid  being  made  by  the 
original  purchasers,  and  being  over  20  per  cent,  above  that  reported  by 
the  commissioner.  Thereupon  the  court  entered  an  order  confirming  the 
sale  at  the  enhanced  price.  Held,  that  appellants  were  estopped  to  raise 
the  objection  that  the  court  did  not  cause  the  property  to  be  readver- 
tised,  and  again  submitted  to  sale  at  public  auction. 

—Blanks  v.  Farmers'  Loan  &  Trust  Co.,  122  Fed.  849. .  .59  C.  C.  A.  59 

The  gross  earnings  of  a  railroad  company  are  reimbursed  for  a  diver- 
sion to  the  benefit  of  mortgagees,  so  that  the  current  operating  expense 
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creditors  are  not  entitled,  on  account  of  the  diversion,  to  a  preference 
from  the  proceeds  of  tfye  corpus  of  the  mortgaged  property  when  sold  on 
foreclosure,  where  the  company  borrows  money  on  Its  notes,  secured  by 
its  mortgage  bonds,  and  the  proceeds  are  passed  to  its  general  credit  in 
the  banks  making  the  discount,  and  then  checked  out  to  pay  current  ex- 
penses, the  money  not  being  borrowed  to  pay  any  particular  debts. 

—Gregg  v.  Metropolitan  Trust  Co.,  124  Fed.  721 59  O.  C.  A.  637 

Where  a  railroad  company  sells  to  brokers  and  others  mileage  in  bulk, 
and  at  a  discount,  over  other  railroads,  for  whom  it  acts  in  Issuing  the 
same,  the  proceeds  not  accounted  for  to  them,  but  used  for  its  own  pur- 
poses, are  not  part  of  its  current  income,  as  respects  the  rights  of  its 
current  operating  expense  creditors  and  mortgagees  relative  to  the  ques- 
tions of  diversion  from  and  reimbursement  of  its  gross  earnings. 

—Gregg  v.  Metropolitan  Trust  Co.,  124  Fed.  721 59  a  a  A.  637 

I   2.    Operation. 

Plaintiff  approached  a  railroad  crossing  in  a  city,  with  which  he  was 
familiar,  at  about  4:30  in  the  afternoon.  The  wind  was  blowing  strongly 
from  the  south,  and  his  view  of  approaching  trains  from  the  north  was 
obstructed  by  a  freight  train  standing  on  a  switch  track  nearest  him 
and  by  high  board  fences,  dwelling  houses,  piles  of  lumber,  etc.  Plain- 
tiff had  his  ears  covered,  and,  as  he  approached  the  crossing,  looked  and 
listened,  and,  hearing  no  train,  continued  driving  bis  horse  at  a  trot  until 
within  100  feet  of  the  track,  when  the  horse  began  prancing  or  single- 
footing.  Plaintiff  drove  between  the  cars  of  the  freight  train,  which  had 
been  cut  at  the  crossing,  and  when  his  horse  got  his  head  beyond  the 
cars  he  swerved  and  jumped  to  the  left,  when  plaintiff  was  struck  by  a 
train  approaching  from  the  north  on  the  main  track.  Held,  that  plain- 
tiff's failure  to  stop  before  driving  on  the  track  under  such  circumstan- 
ces was  contributory  negligence  as  a  matter  of  law. 

— Shatto  v.  ErieR.  Co.,  121  Fed.  678 59  O.  C.  A.  1 

Where  a  railroad  company  ran  its  train  over  a  city  street  crossing 
which  was  much  used  at  a  higher  rate  of  speed  than  was  permitted  by 
a  city  ordinance,  and  without  giving  any  warning  signals,  by  reason  of 
which  plaintiff  was  injured  while  going  over  the  crossing,  such  facts 
constituted  a  sufficient  showing  of  negligence  on  the  part  of  the  railroad 
company  to  justify  a  submission  of  such  issue  to  the  jury. 

— Shatto  v.  Erie  R.  Co.,  121  Fed.  678 59  C.  a  A-  1 

Where  a  railroad  engineer,  in  an  action  for  loss  of  property  alleged  to 
have  been  fired  by  defendant's  switch  engine,  on  his  direct  examination 
testified  that  the  engine  alleged  to  have  set  the  fire  was  in  good  condi- 
tion, and  provided  with  an  arrester  which  made  the  emission  of  sparks 
impossible,  questions  on  cross-examination  as  to  how  many  times  he  had 
been  to  New  York  to  testify  what,  in  his  judgment,  was  the  standard 
among  engineers  for  the  best  construction  of  locomotives,  what  route 
he  took  in  traveling  from  New  Orleans  to  New  York,  and  whether  he 
had  noticed  at  night  any  sparks  from  the  locomotive  that  was  pulling 
his  train,  were  irrelevant  and  immaterial. 

— Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  O.  a  A.  562 


Evidence,  see  "Trial,"  $  L 


REBUTTAL 


RECEIVERS. 


Application  for  as  act  of  bankruptcy,  see  "Bankruptcy,**  5  1. 
Of  corporations  in  general,  see  "Corporations,"  §  2. 

§    1.    Management  and  disposition  of  property. 

The  fact  that  $3,200  will  probably  be  paid  out  of  an  insolvent  estate 
upon  certain  collaterals  pledged  to  secure  a  judgment  which  was  sold 
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by  a  receiver  to  a  purchaser  for  $25,  pursuant  to  an  order  of  the  court, 
does  not  so  severely  shock  the  conscience  of  a  chancellor  as  to  warrant 
a  rescission  of  the  sale,  under  this  state  of  facts:  Successive  receivers 
had  held  the  claim  evidenced  by  the  judgment  for  nine  years,  and  had 
collected  nothing  upon  it.  The  judgment  debtor  had  no  property,  and 
the  judgment  was  worthless  unless  the  collaterals  were  valuable.  One 
of  the  receivers  proved  the  collaterals  several  years  before  the  sale  of  the 
judgment,  and  they  were  allowed  as  a  claim  against  the  insolvent  estate 
they  charged;  but  no  one  ever  collected  anything  upon  them,  and  the 
succeeding  receivers  were  ignorant  of  their  existence.  One  of  these  of- 
fered the  judgment  for  sale  at  auction,  but  could  not  sell  it,  for  want  of 
bidders.  Some  two  years  after  this  offer  the  purchaser  tendered  a  bid 
of  $25  for  it  to  the  receiver,  and  the  Comptroller,  the  court,  and  the  re- 
ceiver accepted  the  offer  and  assigned  the  judgment.  The  value  of  the 
judgment  and  the  collaterals  was  too  uncertain,  and  contingent  upon 
future  collection  from  the  insolvent  estate,  to  warrant  rescission. 

—Files  v.  Brown,  124  Fed.  133 59  C.  C.  A.  403 

Where,  on  sale  of  a  railroad  in  foreclosure,  the  purchaser  is  required 
by  the  decree  to  pay  all  liabilities  of  the  receivers  remaining  unpaid,  the 
court  retains  jurisdiction  to  determine  such  liabilities  and  enforce  pay- 
ment, and  an  action  may  be  maintained  against  the  receivers  to  establish 
such  a  liability,  although  the  receivership  has  been  terminated,  and  the 
property  turned  over  to  the  purchaser. 

-Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359 59  C.  C.  A.  487 

RECITALS. 

In  municipal  bonds,  see  "Municipal  Corporations,'1  §  1. 

RECORDS. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §f  6. 

REFERENCE. 

Referee  in  bankruptcy,  see  "Bankruptcy,"  §  2. 

REFORMATION  OF  INSTRUMENTS. 

^ee  "Cancellation  of  Instruments." 

REMOVAL  OF  CAUSES. 

$    1*    Origin,  nature,  and  subject  of  controversy. 

A  suit  to  enjoin  officers  of  the  United  States  charged  with  the  con- 
struction of  a  government  canal  from  changing  the  location  of  a  highway 
bridge  over  the  canal,  in  alleged  violation  of  a  decree  of  a  district  court 
In  proceedings  to  condemn  right  of  way  across  the  highway,  is  one  arising 
under  the  laws  of  the  United  States,  and  removable  on  that  ground. 

—Woods  v.  Root,  123  Fed.  402 59  C.  C.  A.  206 

A  suit  by  the  daughter  of  a  deceased  homestead  settler  to  recover  an 
interest  in  the  land,  which  after  his  death  was  patented  to  his  widow 
under  the  homestead  law,  necessarily  involves  a  construction  of  such  law, 
which  alone  determines  the  right  in  which  the  widow  took  title,  and  is 
removable  on  that  ground. 

— McCune  v.  Essig,  122  Fed.  588 59  C.  C.  A.  429 
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REQUESTS. 

For  instructions  to  jury  in  civil  actions,  see  "Trial,"  |  8. 

RESALE. 

Of  goods  by  seller,  see  "Sales,"  f  6. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Cancellation  of  Instrument!.* 

Of  contract,  see  "Contracts,"  §  2. 

Of  contract  for  sale  of  goods,  see  "Sales,"  §  1. 

RES  JUDICATA. 

See  "Judgment,"  §§  1,  2. 

Former  decision  as  law  of  the  case,  see  "Appeal  and  Error,"  f  8. 

REVENUE. 

See  "Customs  Duties";  "Internal  Revenue." 

REVIEW. 

See  "Appeal  and  Error." 

Bill  in  equity,  see  "Equity,"  §  5. 

In  bankruptcy  proceedings,  see  "Bankruptcy,"  |  8. 

RISKS. 

Assumed  by  employe",  see  "Master  and  Servant,"  f  2. 

Assumption  of,  by  servant  as  question  for  Jury,  see  "Master  and  Servant,"  (  2. 
Instructions  as  to  assumption  of  risks  by  servant,  see  "Master  and  Servant," 
52. 

ROYALTIES. 

See  "Patents,"  |  2. 

RULES  OF  NAVIGATION. 

See  "Collision." 

SALES. 

Of  intoxicating  liquors,  see  "Intoxicating  Liquors." 

Of  mining  property,  see  "Mines  and  Minerals,"  §  1. 

Of  pledge,  see  "Pledges." 

Of  property  belonging  to  bankrupt  estate,  see  "Bankruptcy,"  f  2. 

Of  railroad  property,  see  "Railroads,"  §  1. 

Of  realty,  see  "Vendor  and  Purchaser." 

On  foreclosure  of  mortgage,  see  "Mortgages,"  §§  1,  2. 

On  order  or  judgment  of  court,  see  "Judicial  Sales." 

Receiver's  sales,  see  "Receivers,"  f  1. 
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§    1.    Modification  or  rescission  of  contract. 

Plaintiff  sold  to  defendant  the  old  rails  to  be  taken  up  from  Its  rail- 
road, to  be  shipped  as  soon  as  the  new  rails  were  laid,  "delivered  f.  o.  b. 
Pennsylvania  Railroad  ears  Baltimore  and  Lehigh  Junction."  Two  ship- 
ping orders  were  given  by  defendant,  covering  part  of  the  rails.  The 
first  was  promptly  filled,  and,  on  receipt  of  the  second,  cars  were  at 
once  ordered  and  were  loaded  as  fast  as  received,  but  there  was  a  de- 
lay on  the  part  of  the  railroad  company  in  furnishing  the  cars,  of  which 
fact  defendant  was  advised.  ffe/d,  that  under  the  contract  plaintiff  was 
not  bound  to  furnish  the  cars  nor  responsible  for  the  delay,  and,  it 
being  shown  that  it  did  all  in  its  power  to  obtain  the  cars  promptly,  that 
it  was  not  chargeable  with  a  breach  of  the  contract  which  warranted 
defendant  in  canceling  the  same,  or  in  refusing  to  order  or  accept  fur- 
ther shipments. 

—Baltimore  &  L.  Ry.  Co.  v.  Steel  Rail  Supply  Co.,  123  Fed.  655 

59  C.  C.  A.  419 

Plaintiff  sold  to  defendant  "old  rails  to  be  taken  up  from  its  railroad,  to 
be  shipped  as  soon  as  new  rails  were  laid,  delivered  f.  o.  b.  Pennsylvania 
Railroad  cars,  Baltimore  &  Lehigh  Junction.  Two  shipping  orders  were 
given  by  defendant  covering  part  of  the  rails.  The  first  was  promptly 
filled,  and  on  receipt  of  the  second  cars  were  at  once  ordered,  and  were 
loaded  as  fast  as  received,  but  there  was  a  delay  on  the  part  of  the  rail- 
road company  in  furnishing  the  cars.  Held,  that  plaintiff's  failure  to  reply 
to  a  proposition  made  by  defendant  for  a  cancellation  of  the  contract 
until  five  weeks  after  it  was  received  did  not  operate  as  an  acceptance  of 
such  proposal. 

—Baltimore  &  L.  Ry.  Co.  v.  Steel  Rail  Supply  Co.,  123  Fed.  655 

59  C.  C.  A.  419 
§   2.    Performance  of  contract. 

Where  a  contract  for  the  sale  of  cattle  required  the  seller  to  deliver 
all  of  the  heavy  cattle,  numbering  350,  on  or  about  September  1st,  and 
the  balance  after  September  15th,  at  the  buyer's  option,  and  on  delivery 
of  the  first  lot  the  buyer  directed  delivery  of  the  remainder  on  a  specified 
day  thereafter,  his  failure  to  receive  the  cattle  on  that  day  constituted 
a  breach  of  the  contract  for  which  the  seller  was  entitled  to  damages. 

— Faddis  v.  Mason,  122  Fed.  410 59  C.  C.  A.  27 

|    3.    Operation  and  effect. 

A  contract  for  the  sale  of  a  machine,  to  be  Installed  under  direction 
of  the  seller,  guarantied  that  It  would  do  the  work  for  which  it  was 
designed  in  a  satisfactory  manner,  provided  that  the  purchaser  should 
buy  and  pay  for  the  machine  when  it  was  running  satisfactorily,  and 
that  the  title  and  right  of  possession  should  remain  in  the  seller  until 
full  payment  in  cash.  The  price  was  $750,  and  an  old  machine  was 
to  be  taken  at  $50.  The  machine  was  delivered  and  set  up,  and  the 
old  machine,  which  was  removed  to  make  room  for  it,  was  broken  up 
and  sold  for  old  iron  by  the  seller.  The  purchaser  continued  to  use  the 
new  machine  until  its  bankruptcy,  but  during  all  the  time  refused  to 
accept  and  pay  for  the  same,  insisting  on  the  delivery  of  a  larger  size. 
Helds  that  there  was  no  acceptance  of  the  machine  by  the  bankrupt, 
which,  under  the  contract,  was  essential  to  constitute  a  completed  sale 
to  devest  the  title  of  the  seller;  that,  having  refused  to  accept,  until 
bankruptcy  intervened,  whether  or  not  such  refusal  was  justified  or 
made  in  good  faith,  neither  the  bankrupt  nor  its  receiver  or  trustee  could 
thereafter  claim  an  acceptance. 

—In  re  George  M.  Hill  Co.,  123  Fed.  866 59  C.  C.  A.  354 

|   4.    Warranties. 

Where  the  contract  of  guaranty  expressly  provided  that  if  any  part  of 
the  property  sold  was  found  defective  the  vendors  would  upon  receipt  of 
notice  replace  that  part  on  board  the  cars  at  their  factory,  held,  this  stip- 
ulation limited  the  liability  of  the  vendors  for  furnishing  a  leaky  and 
worthless  turbine  wheel  to  placing  a  first-class  wheel  in  place  of  the 
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worthless  one  on  board  the  cars  at  their  factory,  and  It  imposed  npon  the 
purchaser  the  duty  of  notifying  the  vendors  of  the  defect  as  soon  as  it 
was  discovered. 

—Sloan  v.  Wolf  Co.,  124  Fed.  196 59  0.  O.  A.  612 

|   5.    Remedies  of  seller. 

Plaintiff  sold  to  defendant  "old  rails  to  be  taken  up  from  its  railroad, 
to  be  shipped  as  soon  as  new  rails  were  laid,  delivered  f.  o.  b.  Pennsyl- 
vania Railroad  cars,  Baltimore  &  Lehigh  Junction.  Two  shipping  orders 
were  given  by  defendant  covering  part  of  the  rails.  The  first  was  prompt- 
ly filled,  and  on  receipt  of  the  second  cars  were  at  once  ordered,  and  were 
loaded  as  fast  as  received,  but  there  was  a  delay  on  the  part  of  the  rail- 
road company  in  furnishing  the  cars.  ffeW,  that  plaintiff  was  bound  only 
to  exercise  reasonable  diligence  in  selling  the  rails  after  refusal  by  de- 
fendant to  accept  further  shipments,  and  was  entitled  to  recover  from 
defendant  the  difference  between  the  price  so  obtained  and  the  contract 
price. 

—Baltimore  &  L.  Ry.  Co.  v.  Steel  Rail  Supply  Co.,  123  Fed.  G55 

59  C.  C.  A.  41i) 
$   6.    Remedies  of  buyer. 

Where,  in  an  action  for  breach  of  a  contract  for  the  sale  of  cattle  and 
to  recover  money  advanced  thereon,  defendant  contended  that  plaintiff 
had  broken  his  contract  by  refusing  and  failing  to  accept  the  cattle  on 
the  day  he  directed  they  should  be  delivered,  by  reason  whereof  defend- 
ant suffered  loss,  while  plaintiff  contended  that  he  did  not  direct  a  deliv- 
ery as  alleged,  and  that  defendant  had  recognized  plaintiff's  right  to  a 
delivery  of  the  cattle  after  the  day  specified,  and  there  was  evidence  to 
support  the  contentions  of  both  parties,  whether  plaintiff  had  failed  to 
receive  the  cattle  as  he  was  bound  to  do,  and  whether  defendant  had 
waived  his  right  to  treat  the  contract  as  broken  thereby,  were  questions 
for  the  jury,  and  it  was  therefore  error  for  the  court  to  charge,  as  a 
matter  of  law,  that  plaintiff  was  entitled  to  the  money  advanced,  and 
to  submit  only  the  question  whether  plaintiff  was  not  entitled  to  recover 
damages  by  defendant's  refusal  to  deliver. 

— Faddis  v.  Mason,  122  Fed.  410 59  O.  O.  A.  27 

Evidence  in  an  action  for  damages  for  the  breach  of  a  contract  for 
the  sale  of  coal  examined,  and  held  to  warrant  submitting  to  the  jury 
the  question  whether  a  formal  execution  of  the  contract  had  been  waived 
by  the  seller. 

—Hocking  v.  Hamilton,  122  Fed.  417 59  C.  C.  A.  43 

Plaintiff  and  defendant,  who  were  both  stockholders  in  a  corporation, 
entered  into  a  contract  by  which  defendant  agreed,  for  a  consideration 
to  be  rendered  by  plaintiff,  to  transfer  to  him  a  stipulated  amount  of 
stock  in  the  corporation.  All  the  stock  which  defendant  owned,  excepting 
two  shares,  had  been  obtained  from  plaintiff,  as  the  latter  knew,  and  the 
certificate  of  transfer  had  not  been  recorded  as  required  by  the  law  of  the 
state  where  the  corporation  was  organized,  which  provided  that  unless 
so  recorded,  the  transfer  should  be  void  as  against  creditors.  Held,  that 
proof  that  plaintiff,  before  he  became  entitled  to  the  stock  under  the  con- 
tract, procured  an  action  to  be  brought  against  himself  by  a  creditor,  and 
all  the  stock  owned  by  defendant,  except  the  two  shares,  to  be  attached 
and  sold  to  pay  his  own  debt,  constituted  a  good  defense  to  an  action  by 
plaintiff  for  failure  to  deliver  the  stock  under  the  contract 

—Kelly  v.  Fahrney,  123  Fed.  280 59  C.  O.  A.  298 

The  purchaser  of  machinery  or  personal  property  under  a  broken 
guaranty  has  a  choice  of  remedies.  He  may  retain  the  property  and  re- 
cover the  difference  between  its  actual  and  its  contract  value,  or  he  may 
return  the  property  and  recover  the  purchase  price. 

—Sloan  v.  Wolf  Co.,  124  Fed.  196 59  C.  C.  A.  612 

SENTENCE. 

For  offenses  against  postal  laws,  see  'Tost  Office,"  f  !• 
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SERVICES. 

See  "Master  and  Servant,"  f  1. 

SET-OFF  AND  COUNTERCLAIM. 

Of  claims  by  bank  against  deposits,  see  "Banks  and  Banking,"  1 1. 
Set-off  of  claims  between  Insolvent  estates,  see  "Insolvency,"  f  1* 

SHIPPING. 

See  "Admiralty";  "Collision";  "Maritime  Liens";  "Towage." 

$    1.    Charters. 

A  provision  in  a  time  charter  party  for  a  yacht  that  the  charterer  shall 
"maintain  the  yacht  in  a  thoroughly  efficient  state  in  hull  and  machinery 
for  and  during  the  service"  binds  him  only  to  make  the  wear  and  tear 
repairs  which  would  otherwise  be  imposed  by  law  upon  the  owner,  and 
is  not  in  conflict  with  a  clause  exempting  him  from  responsibility  for 
loss  or  damage  to  the  vessel. 

— McCormick  v.  Shippy,  124  Fed.  48 59  C.  C.  A.  568 

A  provision  of  a  time  charter  party  for  a  yacht  that  "the  charterer 
shall  assume  no  responsibility  for  loss  or  damage  to  the  yacht"  must  be 
construed  to  include  loss  through  his  negligence,  since  for  a  loss  from  any 
other  cause  he  would  not  be  liable  without  such  provision,  and  when 
considered  in  connection  with  other  provisions  requiring  the  payment  of 
hire  until  redelivery,  "unless  lost,"  and  the  return  to  him  of  hire  paid 
in  advance,  should  the  vessel  be  lost,  it  shows  that  it  was  the  intention 
of  the  parties  thereby  to  exempt  him  from  liability  for  loss  in  any  event. 
—McCormick  v.  Shippy,  124  Fed.  48 59  C.  C.  A.  508 

It  is  competent  for  a  charterer  of  a  pleasure  yacht  to  stipulate  in  the 
charter  party  against  his  liability  for  loss  or  damage  to  the  vessel  through 
his  negligence,  there  being  no  question  of  public  policy  involved,  as  in 
case  of  a  common  carrier. 

—McCormick  v.  Shippy,  124  Fed.  48 59  C.  C.  A.  568 

|    2.    Carriage  of  goods. 

A  new  steel  steamship,  admittedly  first-class  in  construction  and  equip- 
ment in  every  other  respect,  eannot  be  held  liable  for  damage  to  a  cargo 
of  wheat  by  water,  on  the  ground  of  unseaworthiness  at  the  beginning 
of  the  voyage,  because  of  the  insufficiency  of  the  hatch  coverings,  under 
section  3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [TJ.  S. 
Comp.  St.  1901,  p.  2946]),  where  the  wooden  covers  were  tight  and  well 
fitted,  and  over  them  were  fastened  two  canvas  covers  of  No.  1  hard 
duck — one  new,  and  the  other  nearly  so — such  as  were  usually  considered 
a  sufficient  covering,  and  which  were  specifically  approved  by  the  under- 
writer's surveyor  under  whose  inspection  the  loading  was  done,  and 
where  shortly  after  sailing  the  vessel  encountered  a  three-days  hurricane, 
during  which  the  seas  broke  over  her,  dismantling  her  steering  gear  and 
producing  a  general  straining  and  leakage,  resulting  in  injuries  which 
It  cost  $14,000  to  repair.  Under  such  evidence,  the  damage  must  be  at- 
tributed to  perils  of  the  sea. 

—The  Hyades,  124  Fed.  58 59  C.  C.  A.  424 

The  unloading  of  cargo  in  the  port  of  discharge  by  stevedores  has  nr> 
relation  to  the  "management  of  the  vessel,"  within  the  meaning  of  tho 
third  section  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  441 
[U.  S.  Comp.  St.  1901,  p.  2946J),  not  being  an  act  done  with  any  view 
to  such  management,  but  relates  to  the  "care  or  delivery  of  cargo,"  with- 
in the  meaning  of  the  first  section;    and  where  by  the  negligent  and 

59C.C.A.— *8 
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Improper  manner  In  which  It  was  done  it  brought  about  a  condition 
of  Instability  In  a  ship,  which,  owing  to  a  large  accumulation  of  ice 
above  her  upper  deck,  rendered  her  top-heavy,  and  she  rolled  over  and 
sank  at  her  dock,  injuring  the  remaining  cargo,  she  is  liable  for  the 
damage,  although  other  acts  done  or  omitted  in  the  management  of  the 
vessel  may  have  contributed  to  the  injury. 

—The  Germanic  124  Fed.  1 59  0.  0.  A.  521 

The  trend  of  judicial  decision  in  the  United  States  has  been  to  con- 
strue the  Harter  act  strictly,  and  not  to  extend  the  carrier's  exemption 
from  liability  to  doubtful  and  uncertain  cases,  but  to  leave  such  liabil- 
ity as  it  was  defined  and  enforced  by  the  law  maritime  and  by  the 
common  law,  unless  the  act  plainly  and  unequivocally  asserts  a  different 
liability. 

-The  Germanic,  124  Fed.  1 59  O.  C.  A.  521 

Sugar  cargo  stored  in  a  hold  was  damaged  during  the  voyage  by  sea- 
water,  which  entered  from  a  water  ballast  tank  through  a  manhole. 
The  ship's  carpenter,  who  made  the  manhole  joint  some  three  weeks 
before  the  vessel  was  loaded,  testified  without  contradiction  that  he  made 
a  good  tight  joint,  and  that  it  was  tested  several  times  before  sailing  by 
the  filling  of  the  tank,  and  did  not  leak.  The  top  of  the  tank  was  some 
17  feet  below  the  water  line,  and  it  was  shown  that  shortly  after  sailing 
the  sea  cock  was  opened  for  the  purpose  of  filling  the  tank,  and  negli- 
gently left  open  for  Vfa  hours,  although  2  hours  was  sufficient  to  fill  the 
tank,  by  reason  of  which  the  tank  was  subjected  to  great  pressure.  As 
to  whether  or  not  such  pressure  was  sufficient  to  cause  the  packing  to 
blow  out  of  the  manhole  joint  if  properly  constructed  there  was  a  conflict 
of  testimony.  Held,  that  it  was  not  incumbent  on  the  owners  to  test 
such  joint  by  a  pressure  greater  than  it  would  be  subjected  to  under  con- 
ditions of  good  navigation,  and  that  the  evidence  was  not  sufficient  to 
show  that  the  ship  was  unseaworthy  at  the  beginning  of  the  voyage,  but 
rather  showed  that  the  leakage  was  caused  by  leaving  the  sea  valve 
open,  which  was  a  fault  in  the  management  of  the  ship,  for  the  conse- 
quence of  which  the  owners  were  exempted  from  liability  by  section 
3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  445  [U.  a  Comp. 
St  1901,  p.  2946]). 

—American  Sugar  Refining  Co.  v.  Rickinson  Sons  &  Co.,  124  Fed. 
188 59  C.  C.  A.  C04 

SMUGGLING. 

See  "Customs  Duties,"  §  4. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Ltquora" 


Courts,  see  "Courts,"  f  3. 


STATES. 


STATUTES. 


Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 

"Courts,"  §  2. 

Provisions  relating  to  particular  subjects. 

See  "Action,"  §  1;  "Aliens,"  §  1;  "Appeal  and  Error,"  §  8;  "Carriers,"  §  1; 
"Corporations,"  §  3;  "Costs,"  £  1;  -Courts."  §  2;  "Customs  Duties";  "Fix- 
tures"; "Forjrery";  "Intoxicating  Liquors";  "Shipping,"  §  2;  "Waters  and 
Water  Courses,"  §  1. 

Appeal  in  bankruptcy  proceedings,  see  "Bankruptcy,"  f  3. 

Miners'  liens,  see  "Mines  and  Minerals,"  §  2. 

Revenue  laws,  see  "Internal  Revenue." 
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§   1.    Construction  and  operation. 

Rev.  St  Idaho  1887,  §  2711,  relating  to  corporations  formed  to  supply 
water  to  cities  or  towns  and  authorized  to  do  so  by  ordinance,  and  pro- 
viding, inter  alia,  that  such  companies  "must  furnish  water  to  the  extent 
of  their  means  in  case  of  fire  or  other  great  necessities  free  of  charge," 
having  been  taken  from  the  statutes  of  California,  where  it  had  been 
so  construed  by  the  Supreme  Court  of  the  state,  requires  such  companies 
to  furnish  water  free  of  charge  for  street-sprinkling  purposes,  the  flushing 
of  sewers,  etc. 

—Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed. 
232 59  C.  C.  A.  230 


STATUTES  CONSTRUED. 


UNITED  STATES. 

STATUTES  AT  LARGE. 

1860,  July  24,  ch.  230,  14  Stat  221  114 
1879.  March   3,  ch.    176,  20   Stat. 

354   153 

1885.  Feb.  2C.  ch.  164,  §  1,  23  Stat 

332    [U.    S.    Comp.    St.    1901,    p. 

1290].      Amended    by    Act    1891, 

March  3,   ch.   551,   §  3,   20  Stat 

1084   [U.    S.   Comp.   St.    1901,  p. 

1295]    568 

1890,  Aug.  8,  ch.  428,  26  Stat  313 

[U.  8.  Comp.  St  1901,  p.  3177]. .  481 

1890,  Aug.  19,  ch.  802,  arts.  22,  27, 
20  Stat.  327  [U.  S.  Comp.  St. 
11)01.  pp.  2870;  2871] 345 

1891,  March  3,  ch.  517,  §  6.  20  Stat. 
828  [U.  S.  Comp.  St  1901,  p.  549 1 

95,  672 
1801,  March  3,  ch.  517,  §§  10,  11, 
20   Stat    829    [U.    S.    Comp.    St. 
1901,  p.  552J 153 

1891,  March  3,  ch.  551,  §  3,  20 
Stat.  1084  [U.  S.  Comp.  St.  1901, 

p.  1295]    558 

1892,  July  28,  ch.  317,  27  Stat  322 

[U.  S.  Oomp.  St.  1901,  p.  3491]. .  476 

1893,  Feb.  13,  ch.  105,  $  3,  27  Stat 
445  [U.  S.  Comp.  St  1901,  p. 
2946] 424,  521,  604 

1894,  Aug.  27,  ch.  349.  §  1,  Sched- 
ule C,  pars.  122,  124,  28  Stat 
510,  517 425 

1895,  March  1,  ch.  145,  §  11,  28 
Stat  098   672 

1897,  July  24,  ch.  11,  §  1,  Sched- 
ule A,  par.  57,  30  Stat.  154  LL\ 
S.  Comp.  St.  1901,  p.  1030] 352 

1897,  July  24.  ch.  11,  §  1.  Schedule 
A,  par.  67,  30  Stat.  154  [U.  S. 
Oomp.  St.  1901,  p.  1031] 283 

185)7.  July  24,  ch.  11,  §  1,  Schedule 
G,  par.  183,  30  Stat  1G6  [U.  S. 

<,  Comp.  St.  1901,  p.  1645] 342 

1897,  July  24,  ch.  11,  §  1,  Schedule 
C,  par.  267,  30  Stat  172  [U.  S. 
Comp.  St.  1901,  p.  1651] 412 

1897,  July  24,  ch.  11,  §  1,  Schedule 
X,  par.  559.  30  Stat.  198  [U.  S. 
Comp.  St.  1901,  p.  1083] 412 

1S97,  July  24,  ch.  11,  §  2,  Free  List, 
Par.  014,  30  Stat.  199  [U.  S. 
Comp.  St  1901,  p.  1685] 342 


1898,  July  -L  ch.  541,  §  2,  30  Stat 
545  LU.  S.  Comp.  St.  1901,  p. 
3420] 461 

1898,  July  1,  ch.  541,  J  2,  cl.  3,  30 
Stat.  545,  540  [U.  S.  Comp.  St 
1901,  p.  3421] 388 

189S,  July  1,  ch.  541,  §  3a,  30  Stat 
540,  547  [U.  S.  Comp.  St  1901, 
p.  3422]   508 

1808,  Juiv  1,  ch.  541,  §  23.  30  Stat 
&  [U.  S.  Comp.  St  1901, 
p.  3431]  388 

1898,  July  1.  ch.  541.  §§  24a,  25b, 

30  Stat   553    [U.    S.    Comp.    St 
1901,    pp.   3431,   34321 94 

1898,  July  1,  ch.  541,  §  04b,  30 
Stat.  503  [U.  S.  Comp.  St.  1901, 
p.  3447]   029 

1S99,  March  3,  ch.  429,  §  127,  30 
Stat.  1298 170 

1900,  June  0,  ch.  780,  31  Stat.  321  494 

1900,  June  6,  ch.  780.  tit  1,  S  4,  31 
Stat.  322 494 

1900,  June  6,  ch.  780,  tit  2,  §  1,  31 
Stat  333   494 

1900.  June  6,  tit.  2,  §  84.  31  Stat. 
345 494 

1900,  June  6.  ch.  786,  tit.  2,  §  369, 

31  Stat  394 494 

1900,  June  6,  ch.  786,  tit.  2,  §  699, 

31  Stat  443  494 

REVISED  STATUTES. 

§§  649,  700  TIT.  S.  Oomp  St.  1901, 

pp.  525,  570] 159 

§  824  IU.  S.  Comp.  St  1901,  p. 

0321 221 

§  973  [U.  S.  Comp.  St.  1901,  p. 

703| 209 

§  1012  [U.  S.  Comp.  St.  1901,  p. 

710| 200 

§   1024   [U.   S.   Comp.    St.   1901,  p. 

7201 153 

§  3082   [U.    S.   Comp.   St    1901,  p. 

2014] 500 

§§  32(H),  3293  [t\  S.  Comp.  St. 

1901,  pp.  2114.  2133] 130 

§  4921  LIT.  S.  Comp.  St  1901,  p. 

33951 221 

§§  5415,  5431  [U.  S.  Comp.  St. 

1901,  pp.  3002,  3071 1 470 

§  54S0  [U.  &  Comp.  St.  1901,  p. 

3096] 153 
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COMPILED  STATUTES  1001. 

Page  525 150 

Page  540 05,  672 

Page  552 158 

Page  570 159 

Page  632 221 

Page  703 200 

Page  716 266 

Page  720 153 

Pages  1200,  1205 558 

Page  1630 352 

Page  1631 283 

Page  1645 342 

Pages  1G51,  1683 412 

Page  1685 342 

Page  2014 500 

Pages  2114,  2133 130 

Pages  2870,  2871 345 

Page  2946 424,  521,  604 

Page  3177 481 

Page  3395 221 

Page  3420 461 

Page  3421 388 

Page  3422 508 

Pages  3431,  3432 04 

Page  3447 629 

Page  3491 476 

Pages  36C2f  3071 476 

Page  3696 153 


ALASKA. 

PENAL  OODB. 
Tit  2,  ch.  14 


176 


CALIFORNIA. 

CIVIL  CODE. 
|(  2888,  3001,  3002 104 

CODE  OF  CIVIL  PROCEDURE. 
§§  1407,  1524 104 

LAWS. 

1897.  pp.  267v  287,  ch.  189,  §5  39, 
100   70 


IDAHO. 

REVISED  STATUTES  1887. 
I  2711 236 

LAWS. 

1803,  pp.  40,  51,  U  1,  7 200 

1895,  p.  48,  §6 200 

1899,  p.  452 185 

KENTUCKY. 

STATUTES  1894. 
§  1987 538 

MISSOURI. 

REVISED  STATUTES  1879. 
§  5983 63 

NEBRASKA. 

COMPILED  STATUTES  1887. 
Ch.  14,  apt.  2,  |  52,  subd.  58 394 

COMPILED. STATUTES  1901. 
IS  1282c,  4488-4491 304 

PENNSYLVANIA. 

LAWS. 
1849,  p.  239,  §  5 114 

SOUTH  CAROLINA. 

CONSTITUTION. 
Art.  9,  |  10 74 

WISCONSIN. 

REVISED  STATUTES  1898. 
§  1802  488 


STORAGE. 

See  "Warehousemen.'' 

STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriera" 

STREETS. 

Rights  of  water  companies,  see  "Waters  and  Water  Courses,"  (  1. 

SUIT. 

See  "Action." 

SUPREME  COURTS. 

Appellate  jurisdiction  in  bankruptcy  proceedings,  see  "Bankruptcy,"  f  3. 


Digitized  by  VjOOQ  IC 


INDEX.  757 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURRENDER. 

Of  written  instrument  for  cancellation,  see  "Cancellation  of  Instruments.19 

TARIFF. 

See  "Customs  Duties." 

TAXATION. 

See  "Customs  Duties";  "Internal  Revenue." 
Local  or  special  taxes,  see  "Municipal  Corporations,"  {  1. 
Mandamus  to  enforce  levy,  see  "Mandamus,"  §  1. 
Occupation,  or  privilege  taxes,  see  "Intoxicating  Liquors,"  §  1. 

TELEGRAPHS  AND  TELEPHONES. 

Exercise  of  right  to  acquire  property  by  telegraph  company  under  power  of 
eminent  domain,  see  "Eminent  Domain,"  §  1. 

§    1*    Establishment,  construction,  and  maintenance. 

A  telegraph  company  which  had  occupied  with  its  lines  the  right  of 
way  of  a  railroad  under  a  lease  which  in  express  terms  required  such 
company  to  remove  its  poles  and  wires  after  its  termination,  on  notice 
by  the  railroad  company,  has  no  contractual  right  to  continue  its  oc- 
cupancy after  the  lease  has  terminated  and  the  notice  of  removal  has 
been  given  for  the  required  length  of  time. 

—Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  123  Fed.  33;  Penn- 
sylvania R.  Co.  v.  Western  Union  Tel.  Co.,  Id 59  C.  C.  A.  113 

TENDER. 

Of  amount  received  for  property  as  condition  precedent  to  cancellation  of 
deed,  see  "Cancellation  of  Instruments,"  §  1. 

TIME. 

For  notice  of  Insurance  assessments,  see  "Insurance,"  §  2. 

TORTS. 

See  "Negligence." 

Maritime  torts,  see  "Collision." 

Measure  of  damages,  see  "Damages,"  §  1, 

TOWAGE. 

Collisions  with  tugs  and  vessels  in  tow,  see  "Collision,"  §  8. 

A  tug,  which  cut  loose  from  a  dredge  and  two  scows,  which  she  had 
in  tow,  in  the  night,  and  deserted  them,  in  disregard  of  her  duty  to  use 
all  reasonable  efforts  for  their  preservation,  is  liable  for  their  consequent 
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loss  or  damage.  In  the  absence  of  dear  proof  that  her  efforts  to  save 
them  would  have  been  ineffectual. 

—Appeal  of  Cahill,  124  Fed.  63 59  C.  C.  A.  519 

TRADE-MARKS  AND  TRADE-NAMES. 

Violation  of  injunction  restraining  infringement  of  trade-name,  see  "Injunc- 
tion," §  2. 

8    1.    Marks  and  names  subjects  of  ownership. 

Geographical  terms  and  words  in  common  use  to  designate  a  locality, 
a  country,  or  a  section  of  a  country  cannot  be  monopolized  as  trade- 
marks.   "Old  Country"  may  hot  be  a  technical  trade-mark. 

—Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  796. .  .59  a  C.  A.  54 

§   £•    Infringement  and  nnfair  competition. 

The  deceit  or  probable  deceit  of  the  ordinary  purchaser  so  that  ho 
buys  or  probably  will  buy  the  articles  of  one  manufacturer  or  vendor 
as  those  of  another  is  an  indispensable  element  of  a  cause  of  action  for 
unfair  competition. 

—Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  796. .  .59  O.  C  A.  54 

It  is  the  duty  of  a  manufacturer  or  vendor  to  use  a  name  and  dress 
for  his  goods  which  will  enable  common  purchasers,  who  use  ordinary 
care  to  discover  whose  manufacture  or  property  they  are  purchasing, 
to  avoid  buying  his  goods  as  those  of  his  competitors.  But  be  Is  not  re- 
quired to  so  distinguish  his  articles  that  careless  and  indifferent  buyers 
will  know  by  whom  they  are  made  or  sold.  His  competitor  has  no  better 
right  to  the  monopoly  of  the  trade  of  the  negligent  and  indifferent  than 
he  has. 

—Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  796. .  .59  C.  C.  A.  54 

The  plaintiff  had  established  a  large  and  lucrative  trade  in  a  superior 
brand  of  soap  which  it  called  and  marked  "Old  Country  Soap."  The 
defendant  made  and  sold  a  soap  which  it  called  and  branded  "Our  Coun- 
try's Soap."  The  packages  of  the  two  manufacturers  were  of  the  same 
size  and  shape,  but  the  dress  of  the  defendant's  product  bore  the  de- 
fendant's name  and  its  place  of  manufacture,  and  was  so  unlike  that  of 
the  plaintiff  that  it  was  not  likely  to  deceive  a  common  purchaser  who 
exercised  ordinary  care.  Held,  the  use  of  the  term  "Our  Country"  as  a 
brand  or  name  for  the  soap  under  these  circumstances  did  not  constitute 
unfair  competition. 

—Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  796. .  .59  O.  C.  A.  54 

TRIAL 

Harmless  error,  see  "Appeal  and  Error,"  §  8. 

Trial  of  particular  civil  actions  or  proceeding*. 
See  "Negligence,"  9  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  §  2. 
For  breach  of  contract,  see  "Sales,"  §  6. 
For  personal  injuries,  see  "Explosives";  "Railroads,"  §  2. 
For  wrongful  death  of  servant,  see  "Master  and  Servant,"  i  2. 
On  insurance  policy,  see  "Insurance,"  ft  7. 
Suits  in  equity,  see  "Equity,"  §  3. 

§    1.    Reception  of  evidence. 

The  general  objections  that  offered  testimony  Is  incompetent  and  im- 
material are  sufficient  where  the  ground  of  the  objections  is  discernible. 
But  they  are  futile  to  present  a  ground  of  objection  that  is  not  per- 
ceptible without  a  statement  of  it    In  a  case  of  the  latter  class  they 
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conceal  rather  than  present  the  real  objection,  and  hence  form  no  basis 
for  a  reversal. 

—Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed.  170. . 

59  C.  C.  A.  376 

In  an  action  to  recover  the  value  of  property  destroyed  by  fire  alleged 
to  have  been  set  by  defendant's  engineer,  evidence  that  on  the  night 
of  the  fire  the  water  hydrants  were  blocked,  and  the  hose  would  not 
operate,  was  a  part  of  plaintiff's  main  case,  and  inadmissible  in  re- 
buttal. 

— Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  C.  C.  A.  562 

2*    Taking  ease  or  question  from  jury. 

Where  different  minds  may  honestly  draw  different  conclusions  from 
the  same  facts,  the  case  is  one  for  the  jury. 

—Hocking  v.  Hamilton,  122  Fed.  417 59  C.  C.  A.  43 

There  is  always  a  preliminary  question  for  the  judge  at  the  close  of 
the  evidence  in  every  trial  to  a  jury,  and  that  is,  not  whether  or  not  there 
Is  any  evidence,  but  whether  or  not  there  is  any  substantial  evidence, 
upon  which  a  jury  can  properly  render  a  verdict  for  the  party  who  relies 
upon  it 

--Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  113.  .59  C.  C.  A.  593 

3.    Instructions  to  jury. 

Where,  in  an  action  for  injuries  to  a  passenger,  the  court  charged  that 
defendant  could  not  be  held  accountable  for  a  derailment  that  was  occa- 
sioned by  a  defect,  either  in  the  track  or  car,  against  which  defendant 
could  not  have  guarded  by  the  exercise  of  the  utmost  care,  skill,  and 
diligence,  It  was  not  error  to  refuse  to  charge  that  If  the  track,  at  the 
time  of  the  derailment,  was  in  good  condition,  defendant  would  not  be 
liable  on  account  of  a  defective  track,  and  that  if  the  derailment  was 
occasioned  by  some  defect  in  one  of  the  trucks  which  could  not  have  been 
discovered  by  the  exercise  of  the  "utmost  care,  skill,  and  diligence"  de- 
fendant was  not  liable. 

—Louisiana  &  Northwest  R.  Co.  v.  Crumpler,  122  Fed.  425 

59  C.  C.  A.  51 

Where  there  is  no  error  In  the  charge  given,  the  omission  to  give  other 
rules  of  law  or  to  state  other  facts  is  not  effectively  challenged  by  a  mere 
objection  or  exception  to  the  instructions.  An  effective  presentation  of 
the  question  can  be  made  only  by  a  suitable  request  to  the  trial  court 
to  embody  the  rules  or  facts  omitted  in  its  instructions,  and  a  failure  to 
make  such  a  request  is  a  waiver  of  any  error  inherent  in  the  omission. 
—Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  176 59  C.  C.  A.  382 

A  charge  which  applies  to  the  facts  of  the  case  in  hand  the  rules  of 
law  which  govern  the  issues,  and  clearly  states  to  the  jury  the  crucial 
questions  which  they  must  answer,  is  much  more  helpful  to  them,  and 
conduces  far  more  to  a  just  administration  of  the  law,  than  abstract 
propositions  of  law  or  dissertations  on  sound  theories,  concerning  the 
application  of  which  to  the  issues  they  are  to  decide  the  jury  is  left  in 
doubt 

—Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  176 59  C.  C.  A.  382 

Instructions  to  the  jury  should  be  limited  to  the  facts  of  the  case  on 
trial,  and  to  the  rules  of  law  which  apply  to  those  facts,  and  which 
govern  the  real  issues  they  present,  and  neither  theories  which  there 
is  no  evidence  to  sustain,  nor  rules  of  law  which  are  inapplicable  to  the 
evidence  actually  presented,  should  be  embodied  in  the  charge. 

—Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  176 59  C.  C.  A.  382 

In  an  action  for  injuries  to  a  spectator  at  an  amusement  park  by  the 
bursting  of  a  bomb, -discharged  as  part  of  certain  fireworks,  an  instruc- 
tion that,  if  defendant's  committee  employed  a  couple  of  Italians  about 
whom  they  knew  nothing  to  produce  and  discharge  the  fireworks,  they 
did  not  exercise  the  prudence  which  an  intelligent  man  would  have  exer- 
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cised,  and  then  stating,  "For  myself  I  do  not  believe  for  a  minute  that 
they  did  any  such  thing,  but  that  is  a  question  of  fact  for  you  to  deter- 
mine, and  not  me,"  was  not  error. 

— Sebeck  t.  Plattdeutsche  Volksf est  Verein,  124  Fed.  11 

59  C.  C.  A.  531 

At  the  time  of  the  trial  of  an  action  for  loss  of  property  alleged  to 
have  been  destroyed  by  fire  set  by  defendant's  engine,  one  of  several 
watchmen  employed  by  defendant  through  a  detective  agency  to  guard 
the  premises  was  dead,  but  his  testimony  had  been  previously  taken, 
and  was  accessible  to  both  parties.  Two  other  watchmen  were  present 
in  court,  but  the  whereabouts  of  the  fourth  was  not  accounted  for. 
Held,  that  an  instruction,  under  such  circumstances,  that  to  withhold 
testimony  which  it  was  in  the  power  of  a  party  to  produce  in  order  to 
rebut  a  charge  against  it,  where  it  was  not  supported  by  other  equiva- 
lent testimony,  may  be  as  fatal  as  positive  testimony  in  support  of  the 
charge,  was  sufficiently  favorable  to  plaintiff,  and  it  was  not  error  to 
refuse  to  charge  that  defendant's  failure  to  call  the  watchmen  as  wit- 
nesses raised  a  presumption  that  their  testimony  would  hare  been  un- 
favorable to  defendant. 

— Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  O.  O.  A.  562 

§   4.    Custody,  conduct,  and  deliberations  of  jury. 

Where,  in  an  action  for  negligence,  the  jury,  after  submission  of  the 
cause,  asked  whether  the  judge  charged  that,  even  if  they  found  there 
was  negligence  on  the  part  of  the  defendant,  they  must  find  for  the  de- 
fendant, unless  that  negligence  caused  the  loss  of  the  property  sued  for, 
it  was  not  error  for  the  court  to  answer,  "Yes,  the  court  so  charged," 
and  to  refuse  a  request  by  plaintiff's  counsel  that,  if  the  jury  found  there 
was  negligence,  they  must  find  a  verdict  for  plaintiff,  unless  they  found 
that  the  negligence  did  not  cause  the  loss. 

—Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  42 59  C.  C.  A.  562 

t   5*    WaiTer  and  correction  of  irregularities  and  errors. 

That  the  claimant,  in  an  action  to  recover  property  seized  for  failure 
to  declare  the  same  for  duty,  moved  the  court  to  direct  a  verdict  in  her 
favor,  did  not  constitute  a  waiver  of  her  right  to  reserve  exceptions  to 
the  refusal  of  her  request  to  send  the  case  to  the  jury  after  the  denial 
of  her  motion  to  direct. 

—One  Pearl  Chain  v.  United  States,  123  Fed.  871 59  O.  C.  A.  499 

TRUSTS. 

Trust  deeds,  see  "Mortgages." 

§    1.    Management  and  disposal  of  trust  property. 

So  long  as  the  legal  title  to  trust  property  remains  in  the  trustee, 
he  is  disabled  from  acquiring  that  title  for  himself;  and  where  one  of 
two  persons,  who,  as  trustees,  sold  certain  stock  owned  by  a  corporation, 
several  months  afterward,  but  before  the  stock  bad  been  transferred 
to  the  purchaser,  bought  a  portion  of  it  from  him,  and  had  the  shares 
transferred  directly  to  himself,  he  may  be  required  to  account  for  any 
profit  made  thereon  to  the  corporation  or  its  creditors,  regardless  of  the 
good  faith  of  the  transaction. 

—Wing  &  Evans  v.  Hartupee,  122  Fed.  897 59  0.  C.  A.  123 

TUGS. 

See  "Towage." 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Xaines,"  §  2. 
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UNITED  STATES. 

See  "Customs  Duties";  Tost  Office."      : 

Courts,  see  "Courts,"  $$  2,  3;  "Removal  of  Causes.'* 

Sureties  on  bonds  of  mail  route  contractor,  see  "Principal  and  Surety." 

VACATION. 

Of  judicial  sale,  see  "Judicial  Sales." 

VENDOR  AND  PURCHASER. 

See  "Sales." 

§    1.    Rights  and  liabilities  of  parties. 

The  president  of  four  different  railroad  companies,  whose  roads  were 
operated  together  as  one  line  under  an  arrangement  in  the  nature  of  a 
partnership  and  a  common  management,  purchased  in  his  own  name,  but 
for  the  use  of  such  line,  certain  shops  containing  machinery*  which  were 
used  as  machine  shops  by  the  consolidated  lines.  He  took  a  deed,  which 
was  not  recorded,  but  which  reserved  a*  vendor's  lien  for  an  unpaid  por- 
tion of  the  purchase  money.  Subsequently  the  machinery  from  the  shops 
was  removed  to  another  location,  which  was  owned  by  one  of  the  con- 
stituent companies,  where1  it  was  used  in  the  same  way,  and  later  passed 
into  the  hands  of  a  receiver  for  such  company.  Held,  that  such  company 
was  not  a  purchaser  for  value,  but  was  chargeable  with  notice  of  the 
vendor's  lien,  and  the  receiver  should  be  required  to  pay  to  the  holder 
of  the  purchase-money  notes  the  value  of  the  machinery  so  taken  to  the 
extent  of  such  notes. 

—Mercantile  Trust  Co.  v.  Chicago,  P.  &  St  L.  Ry.  Co.,  123  Fed.  393; 
Same  v.  Trustees  of  Illinois  College,  Id 59  C.  C.  A.  349 

The  president  of  four  different  railroad  companies,  whose  roads  were 
operated  together  as  one  line  under  an  arrangement  in  the  nature  of  a 
partnership  and  a  common  management,  purchased  in  his  own  name,  for 
the  use  of  such  line,  certain  shops  containing  machinery,  which  were 
used  as  machine  shops  by  the  consolidated  lines.  He  took  a  deed,  which 
was  not  recorded,  but  which  reserved  a  vendor's  lien  for  an  unpaid  portion 
of  the  purchase  money.  Subsequently  the  machinery  from  the  shops  was 
removed  to  another  location,  which  was  owned  by  one  of  the  constituent 
companies,  where  it  was  used  in  the  same  way,  and  the  latter  passed 
into  the  hands  of  a  receiver  for  such  company.  Held,  that  there  was  no 
sale  or  transfer  of  the  machinery,  such  as  required  the  lienholder  to  first 
exhaust  the  real  estate,  it  being  at  all  times  in  equity  the  property  of  the 
associated  lines,  nor  was  the  receiver  entitled  to  replace  it,  after  it  had 
been  used  for  a  number  of  years  since  its  removal. 

—Mercantile  Trust  Co.  v.  Chicago,  P.  &  St.  L.  Ry.  .Co.,  123  Fed.  393; 
Same  v.  Trustees  of  Illinois  College,  Id 59  C.  O.  A.  349 

VERDICT. 

Presumptions  on  appeal  as  to  grounds  of,  see  "Appeal  and  Error/'  g  & 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  9  2. 

WAGES. 

See  "Master  and  Servant,"  $  1. 
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WAIVER. 

Of  objections  at  trial,  see  'Trial/'  §  5. 

Of  right  to  terminate  lease,  see  "Landlord  and  Tenant,"  f  1. 

WAREHOUSEMEN. 

The  owner  of  goods,  destroyed  by  fire  while  In  storage  with  other  goods 
owned  by  the  warehouseman.  Is  not  entitled  to  recover  a  portion  of  the 
insurance  collected  by  the  warehouseman  on  general  policies  covering  all 
goods  for  which  be  was  liable,  without  showing  that  he  has  not  been 
indemnified  for  the  loss  by  other  insurance. 

—Friedman  v.  Woods  Motor  Vehicle  Co.,  123  Fed.  418;    Smith  v. 
Same,  Id. 69  C.  0.  A.  507 


WARRANTY. 

By  Insured,  see  "Insurance,"  §  4. 
On  sale  of  goods,  see  "Sales,"  §8  4,  6. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters.** 

Conclusiveness  of  judgment  against  irrigation  district,  see  "Judgment*  I  2. 

Construction  of  statutes  relating  to  water  supply,  see  "Statutes,"  §  1. 

f    1.    Public  water  supply. 

Act  Gal.  March  81,  1897  (St  1897,  p.  267,  c  189),  providing  for  the  or- 
ganization and  government  of  irrigation  districts,  by  its  terms  applies 
to  existing  districts  organized  under  prior  laws,  which,  by  section  109 
(page  287),  are  made  subject  to  its  provisions  so  far  as  applicable;  and 
section  89  (page  267),  by  which  it  is  made  the  duty  of  the  board  of  super- 
visors of  the  county  in  which  an  Irrigation  district  has  its  office  to  cause 
an  assessment  roll  for  the  district  to  be  prepared,  and  to  make  the  levy 
required  by  the  act  to  meet  the  interest  on  the  bonds  of  the  district  in 
case  the  board  of  directors  of  the  district  neglect  or  refuse  to  make  such 
assessment  and  levy,  affects  all  districts. 

—Board  of  Sup'rs  of  Riverside  County  v.  Thompson,  122  Fed.  860 

59  O.  O.  A.  70 

The  fact  that  a  city,  from  year  to  year,  entered  into  contracts  with  a 
water  company  to  supply  water  for  city  purposes,  and  paid  for  the  same, 
or  that  by  reason  of  such  contracts  the  company  expended  money  for  ad- 
ditional equipment,  gives  it  no  right  to  a  continuation  of  such  payments 
after  the  contracts  have  expired. 

—Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed. 
232 59  0.  O.  A.  236 

A  city  ordinance  giving  a  person  or  company  the  right  to  lay  and  repair 
water  pipes  in  the  streets  and  alleys  of  the  city,  but  without  fixing  any 
term  for  the  privilege,  is  a  grant  of  a  license  only,  revocable  at  the  will 
of  the  city,  since  it  had  no  power  to  grant  a  perpetual  franchise  in  its 
streets  In  the  absence  of  express  statutory  authority;  and  the  subsequent 
passage  of  an  ordinance*  granting  the  same  privilege  to  a  succeeding  cor- 
poration organized  under  the  laws  of  the  state,  but  imposing  upon  the 
grantee  the  duty  of  furnishing  water  for  city  purposes  free  of  charge,  in 
accordance  with  the  statutes  of  the  state,  operated  as  such  revocation, 
and,  whether  accepted  by  the. grantee  or  not  it  could  only  exercise  the 
privilege  thereafter  subject  to  the  obligation  Imposed. 

—Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed. 
232 69  CO.  A.  236 
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The  fact  that  corporations  formed  for  the  purpose  of  furnishing  water 
to  cities  or  towns  are  denominated  **private  corporations"  in  the  statutes 
of  a  state  does  not  affect  the  nature  of  their  rights  and  duties,  nor  exempt 
them  from  legislative  or  municipal  control. 

—Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed. 
232 59  C.  C.  A.  236 

A  statute  imposing  obligations  on  companies  furnishing  water  to  the 
inhabitants  of  cities  or  towns  is  applicable  alike  to  all  companies  which 
so  furnish  water  and  use  the  streets  for  the  purpose,  and  it  is  immaterial 
whether  they  obtain  the  water  from  public  streams  or  from  a  private 
source  of  supply. 

—Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed. 
232 59  C.  C.  A.  236 

WILLS. 

See  "Descent  and  Distribution";  "Executors  and  Administrators." 

WITNESSES. 

See  "Evidence." 

Opinions,  see  "Evidence,"  §  2. 

WRITS. 

Particular  writs* 
See  "Injunction";  "Mandamus." 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 


[END  OF  VOLUME.] 
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